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CENTRAL  CRIMINAL  COURT. 

Mai/  29,  1852. 

(Before  Lord  Campbell,  C.J.,  Jebvis,  C.J.,  Pollock,  C.B., 
Coleridge,  J.,  Cresswell,  J.,  Erle,  J.,  Talfourd,  J., 
and  Crompton,  J.) 

Reg.  v.  Ion.  (a) 

Forgery —  Uttering — Receipt — Evidence. 

A.  applied  to  B,  to  lend  him  moneys  and  gave  him  the  name  of  the  defenr 
dant  as  a  surety.  B.  went  to  the  defendant^  and,  to  satisfy  himself  of 
his  respectabilityj  asked  to  see  his  receipts  for  rent  and  taxes.  The 
defendant  placed  in  the  hands  of  B.,  for  his  inspection^  three  documents 
purporting  to  be  receipts  for  poor  rates,  with  the  intent  to  induce  B, 
to  advance  money  to  A.  One  of  these  receipts  was  forged.  B.  in* 
spected  the  documents  and  then  returned  them  to  the  defendant : 

Heldj  that  the  defendant  might  be  convicted  within  the  \\  Geo.  4  S/ 
1  WilL  4,  c.  66,  s.  10,  of  uttering  a  forged  receipt,  and  that,  for  the 
purpose  of  rendering  him  liable,  it  was  not  necessary  that  the  receipt 
should  be  used  to  get  credit  upon  it  by  its  operating  as  a  receipt,  but 
that  it  was  sufficient  if  he  used  it  fraudulently  to  obtain  money  by  mean* 
ofit: 

Held,  also,  that  it  was  immaterial  whether  the  money  to  be  obtained  by 
means  ofit  was  for  himself  or  for  any  other  person. 

THE  following  case  was  stated  by  the  Recorder  of  London  for 
the  consideration  of  the  judges : 
At  a  Sessions  of  Oyer  and  Terminer  and  Gaol  Delivery,  holden 
for  the  jurisdiction  of  the  Central  Criminal  Court  in  December,  1851, 
William  Ion  was  tried  before  me  upon  an  indictment  for  feloniously 
uttering,  disposing  of,  and  putting  off  a  forged  receipt  for  21.  4s., 
knowing,  &c,  wiUi  intent  to  de&aud.     It  appeared  in  evidence 

(a)  Reported  by  B.  C.  Robuibon,  Esq.,  Bviister-at-Law 
VOL.  TI.  B 
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Rko.  that  the  prosecutor,  James  Dwyer,  was  a  money  lender,  that  one 
^-  James  GiUard  had  applied  to  him  for  a  loan  of  money,  and  had  pro- 

1        posed  the  prisoner  as  a  surety  for  the  amount ;  that,  thereupon,  the 

1852.  prosecutor  proceeded  to  the  house  of  the  prisoner  for  the  purpose  of 
satisfying  himself  as  to  the  prisoner's  responsibility,  and,  with  this 
Utt^^m^  object,  required  the  production  of  the  prisoner  s  receipts  in  respect 
Evidence,  of  that  housc  ;  that  the  prisoner,  with  a  view  to  causing  the  money 
to  be  advanced  to  Gillard,  who  was  found  to  be  a  man  of  no  respon- 
sibility, upon  their  joint  security  produced  to  Dwyer,  and  placed 
in  his  hands  (but  for  the  purpose  of  inspection  only),  three  docu- 
ments purporting  to  be  receipts  for  poor  rates  in  respect  of  the  said 
house,  one  of  which  was  the  forged  receipt  in  question.  The 
prosecutor  inspected  these  documents,  the  prisoner  remaining 
present  during  such  inspection.  He  then  received  back  the  docu- 
ments from  the  prosecutor,  and  placed  them  upon  a  bill  file.  The 
foregoing  facts  comprised  the  uttering,  disposing  of,  and  putting 
off  mentioned  in  the  indictment. 

It  was  objected  upon  the  trial  that  these  facts  did  not  amount  to 
an  uttering,  disposing  of,  or  putting  off  sufficient  to  support  the 
indictment.  I,  however,  ruled  the  contrary;  and,  as  the  other 
necessary  facts  were  proved  to  the  satisfaction  of  the  jury,  they 
found  the  prisoner  "  guilty."  The  jury  also  found,  expressly  in 
answer  to  a  question  put  to  them  by  me,  that  the  prisoner  placed 
the  receipts  in  the  hands  of  the  prosecutor  for  the  purpose  of  frau- 
dulently inducing  him  to  advance  the  money  to  Gillard.  Considering 
it  doubtful  whether  I  was  correct  in  my  ruling,  I  have  postponed 
jud^ent  upon  the  indictment,  and  committed  the  prisoner  to  the 
gaol  of  Newgate  in  order  that  vour  lordships'  opinion  and  decision 
might  be  taken  upon  a  case  to  be  stated  ;  and  the  foregoing  is  the 
case  upon  which  your  lordships'  decision  is  requested. 

Thifl  case  had  been  previously  aigued,  on  the  24th  January, 
before  Jervis,  C.  J.,  AidersoB,  fe.,  Coleridge,  J.,  Wightman,  J., 
and  Cresswell,  J.,  but  they  having  expressed  a  wish  that  it  should 
be  re-discussed, — 

Metcalfe,  for  the  prisoner,  now  contended  that  the  conviction 
could  not  be  sustained.  There  was  no  uttering,  dbposing  of,  and 
patting  off  within  the  meaning  of  11  Geo.  4  &  1  Will.  4,  c.  GG, 
8.  10.  The  merely  putting  a  document  in  the  hands  of  a  person 
for  the  purpose  of  inspection,  was  clearly  neither  a  disposing  of, 
nor  a  puttmg  off:  (A  v.  Woolridgey  I  Leach,  344  ;  R,  v.  Varley, 
2  W.  fil  682.)  With  respect  to  an  uttering  there  must  be  an  in- 
tent to  put  the  instrument  or  coin  into  circulation  :  {R.  v.  Harris, 
7  C.  &  P.  428.)  There  it  was  held  that  the  engraving  of  a  forged 
note,  given  to  a  person  as  a  specimen  of  skill,  could  not  be  thereby 
taken  to  be  uttered.  R.  v.  Wavell  (1  M.  C.  C.  224),  established 
the  same  principle. 

Alderson,  B. — I  do  not  see  how  you  can  utter  a  receipt  except 
by  showing  it  and  declaring  that  it  is  one.  It  is  not  like  coin  or 
a  bank  note,  which  must  be  transferred  to  become  available.  A 
receipt  is  never  intended  to  be  parted  with  or  transferred. 
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Metcalfe. — In  Webster's  Dictionary  the  word  "utter"  is  de-       Bbo 
fined   to  be    *'  to  put  or  send  into  circulation ;"  in  Richardson's  «'• 

Dictionary   it    is  "to  put  forth,"     To   constitute    a   sufficient        ^°*" 
ottering*  there  must  be  an  intention  to  obtain  money  or  credit  upon       \ibVL 
the  instrument  itself.     It  cannot  be  pretended  here  that  the  money        "~_ 
▼as  advanced  upon  this  document  operating  as  a  receipt.     It  was     uSrZ^ 
shown  for  a  collateral  purpose,  viz.,  to  induce  a  belief  that  the     Evidence, 
defendant  was  a  respectable  and  responsible  person :  it  was  strictly 
to  r^se  the  character  of  the  defendant  in  the  mind  of  the  prose- 
cator,  and  not  for  the  purpose  of  directly  obtaining  money.     In 
Reg.  Y.  Shitkard  (B.  &  R.  200,)  the  prisoner  was  indicted  under 
13  Geo.  3,  c  79,  for  uttering  a  forged  promissory  note ;  and  the 
evidence  was  that,  in  order  to  persuade  an  innkeeper  that  he  was 
a  man  of  substance,  he  showed  him  a  pocket-book  containing  notes 
which  were  forged,  and  delivered  it  to  him  to  take  care  of,  and  it 
was  held  that  this  was  not  sufficient  as  an  uttering  with  intent  to 
defraud,  since  there  was  no  intention  to  get  money  or  credit  upon 
the  notes.     In  Reg.  y.  Radford  (1  Den.  C.  C.  59 ;  S.  C.  I  C.  &  K 
707),  an  alleged  receipt  was  produced  to  a  person  who  came  to 
receive  the  amount  which  was  the  subject-matter  of  it,  and  this  was 
held  evidence  of  an  uttering  with  intent ;  but  there,  by  the  produc- 
tion of  the  instrument,  the  person  producing  it  intended  to  get 
credit  upon  the  instrument  itself,  by  its  operating  as  a  receipt. 
That  case  differs  in  all  essential  particulars  from  this,  in  which  there 
i^  no  necessary  connection  between  a  receipt  for  rates  and  the 
advance  of  money  to  a  third  person. 

Parry y  for  the  prosecution. — To  represent  a  forged  instrument  to 
be  genuine,  by  producing  it  with  intent  to  defraud,  is  an  uttering 
within  the  meaning  of  the  statute.     The  intent  to  defraud  is  a  pre- 
sumption of  law  wherever  the  facts  are  such  that  the  natural 
consequence  would  be  that  a  person  would  be  defrauded*    But 
here  the  intent  to  defraud  is  clear,  and  is  found  by  the  jury. 
Whether  the  money  is  to  be  obtained  for  the  defendant  himself  or 
for  any  other  person,  is  quite  immaterial :  it  is  sufficient  that  the 
prisoner  intenaed  that  the  prosecutor  should  part  with  money  in 
consequence  of  the  act  which  he  committed.     Reg.  v.  Shuhard  is 
quite  distinguishable  from  this  case.     There  the  forged  notes  were 
produced  out  of  mere  bravado.     It  could  scarcely  be  said  that  they 
were  uttered,  and  there  seems  to  have  been  no  specific  intent  to 
obtain  either  money  or  credit.   (He  quoted  R.  v.  Birhett,T3i.  &  R.  86 ; 
A  V.  Cook,  8  C.  &  P.  582 ;  and  R.  v.   Welsh,  2  Den.  C.  C.  78 ; 
S.C.,20L.  J.  101,  M.C.) 
Metcalfe  replied.  Cur.  adv.  vult. 

Lord  Campbell,  C.J.,  in  giving  judgment. — We  are  of  opinion 
that  this  conviction  ought  to  be  affirmed.  Upon  consideration, 
4ere  appears  to  us  to  have  been  an  uttering  of  a  forged  receipt 
^ithmthe  meaning  of  the  11  Geo.  4  &  1  WilL  4,  c.  66,  s.  10. 
If  it  had  been  usea  in  the  manner  stated,  for  the  direct  purpose  of 
gaining  credit  for  the  payment  which  it  purports  to  vouch;  there 
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Rko.        can  be  no  doubt,  since  the  case  of  Reg.  v.  Radfordy  that  there  wouU 
j*'^         have  been  a  sufficient  uttering.     But  the  prisoner's  counsel  con 
^'        tended  that  there  cannot  be  an  uttering  of  a  forged  receipt  unles 
1852.        it  be  used  directly  to  get  credit  upon  it  by  its  opei-ating  as  a  receipt 
j^  so  that  the  merely  usin^  this  receipt  for  the  purpose  proved — 1( 

Uiu^Sg^  induce  a  belief  that  he  had  paid  the  money,  and,  therefore,  was 
Evidence,  man  of  substaucc, — did  not  amount  to  an  uttering  within  this  ac 
of  Parliament  Reg.  v.  Shuhard^  which  was  mainly  relied  on  for  ihi 
distinction,  does  not  seem  to  us  to  support  it.  That  case  is  entitles 
to  the  highest  respect,  and  on  similar  facts  we  shall  submit  to  it 
authority ;  but  the  learned  judges  there  did  not  proceed  upon  th 
distinction  that  to  make  the  using  of  a  forged  instrument  a  felo 
nious  uttering,  the  intention  of  the  prisoner  must  be  to  get  credi 
upon  it  by  making  it  operate  as  such.  They  appear  to  hav 
tnought  that  there  the  evidence  was  not  sufficient  to  show  a 
intention  in  the  prisoner  to  induce  the  prosecutor  to  advance  any 
thing  or  to  obtain  credit  upon  it.  The  doctrine  supposed  to  b 
established  by  that  decision  is  that,  in  order  to  make  it  an  uttering 
it  should  be  parted  with,  or  tendered,  or  used  in  some  way  to  gc 
money  or  credit  upon  it.  The  words  "upon  it"  we  consider  a 
equivalent  to  "by  means  of  it;"  otherwise  there  could  hardly  be  a 
uttering  of  Court  Soils  and  other  instruments  enumerated  in  th 
statute.  In  the  present  case  it  is  expressly  found  that  the  prison  € 
placed  the  receipt  in  the  hands  of  the  prosecutor  for  the  purpose  c 
fraudulently  inducing  him  to  advance  the  money  to  Gillard.  Thi 
was  a  using  of  the  forged  receipt  to  get  money  upon  it,  or  by  mean 
of  it,  as  much  as  if  the  prisoner  himself  had  been  the  borrower  c 
the  money,  and  the  receipt  had  purported  that  he  had  paid  hi 
rates,  and  the  prosecutor  had  thereupon  advanced  him  a  sum  c 
money  and  had  been  cheated  out  of  that  money  by  him.  W< 
therefore,  think  the  conviction  was  right,  according  to  the  decide 
cases,  and,  therefore,  that  it  should  be  afi^rmed. 

Conviction  affirmed. 
Parry  for  the  prosecution. 
Metcalfe  for  the  prisoner. 
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CENTRAL  CRIMINAL  COURT. 

June  Session^  1852. 

June  18. 

(Before  the  Common  Serjeant.) 

Reg.  v.  James,  (a) 

Ptadic^^  Witness  giving  evidence  without  being  sworn. 

On  an  indictmeni  for  felony^  ofter  the  jury  had  delivered  a  verdict  of 
gtdltyy  it  was  discovered  that  one  of  the  witnesses  for  the  prosecution 
had  given  his  evidence  without  having  been  previous^  sworn. 

HeU  that  the  proper  course  to  pursue  was^  to  direct  the  jury  to  recon- 
sider the  casCy  dismissing  from  their  minds  the  evidence  of  that  parti- 
adar  witness, 

THE  prisoner  was  indicted  for  larceny*,  and  the  jury  returned 
a  verdict  of  guilty.  It  was  then  <£scovered  that  one  of  the 
witnesses  for  the  prosecution  had  given  his  evidence  without 
having  been  previously  sworn. 

The  Common  Seijeant,  after  havingconsultedoneofthe  learned 
judges  in  the  adjoining  court,  stated  that  the  proper  course  to 
pursue  was  to  direct  l£e  juir  again  to  deliberate  upon  the  case, 
and  entirely  to  dismiss  from  their  consideration  the  evidence  that 
had  been  given  by  the  unsworn  witness. 

The  jury  again  found  the  prisoner  guilty. 

(a)  Rflported  bj  B.  C.  BoBDrsoNi  Esq.,  Barrister-ai-Law. 
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Irdantr. 


COURT  OF  CRIMINAL  APPEAL. 

(Before  Lefkoy,   C.  J.,    Monahan,    C.  J.,    Cbampton,   J., 
Moore,  J.^  and  Greene,  B.) 

Reg.  v.  John  Ahearne.  (a) 

Practice — Conspiracy  to  murder — Trial  of  one  conspirator  separately — 

Judgment, 

One  of  several  prisoners  indicted /or  a  conspiracy  may  be  tried  separately, 
andy  upon  conviction^  judgment  may  be  passed  on  him,  although  the 
ot/iers,  who  have  appeared  and  pleaded,  have  not  been  tried  Rex  r. 
Cook  and  Others  approved  of,  and  the  principle  of  that  case  applied  to 
the  present  case. 

Where  three  prisoners  have  been  jointly  indicted  for  a  conspiracy  to 
murder,  and  severally  pleaded  not  guilty,  but  have  severed  in  their 
challenges,  and  the  Crown  has,  consequently,  proceeded  to  try  one  of 
such  prisoners: 

Held,  that,  upon  conviction  of  such  prisoner,  judgment  must  follow, 
although  the  others  have  not  been  tried,  and  that  the  possibility  of  the 
other  prisoners  being  found  not  guUty  {although  such  a  verdict  would 
be  a  ground  for  reversing  the  judgment),  is  not  a  sufficient  reason  for 
holding  such  judgment,  and  all  the  legal  consequences  of  such  conviction 
of  such  prisoner,  irregular, 

THE  following  case  was  stated  by  Mr.  Justice  Moore,  for  the 
opinion  of  the  court : — 

**  The  prisoner,  John  Ahearne,  was  tried  and  convicted  before 
me,  at  the  Waterford  Assizes,  on  a  charge  of  conspiring  to  murder 
one  James  Troy,  and  which  murder  was  effected  on  the  27th  day 
of  October  last.  The  indictment  charged  that  the  prisoner,  John 
Ahearne,  Maurice  Ahearne,  and  Patrick  Power  conspired  with 
each  other,  and  with  others  unknown,  to  murder  the  said  James 
Troy. 

**  The  tliree  prisoners  named  in  that  indictment  were  in  custody, 
and  were  arraigned,  and  severally  pleaded  not  guilty  ;  but,  having 
refused  to  join  in  their  challenges,  the  counsel  for  the  Crown  said 
they  would  first  put  the  prisoner,  John  Ahearne,  on  his  trial,  and 
he  was  accordingly  given  in  charge  to  the  jury  sworn  to  try  him. 

(a)  Beported  bjr  P.  J.  M'Kenkx,  Esq^  B*niftter.at-Law. 
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"  The  evidence  given  on  the  part  of  the  Crown  tended  to  affect 
the  prisoner  John,  and  also  the  other  two  prisoners  named  in  the 
indictment^  and  made  a  case  to  go  to  the  jury  as  to  a  conspiracy 
by  the  three,  but  there  was  no  evidence  to  show  that  any  other 
person  besides  those  named  in  the  indictment  was  engaged  in  the 
alleged  conspiracy. 

"The  jury  having  found  the  prisoner,  John  Aheame,  to  be 
<]^ty,  he  was  brought  up  for  judgment  on  the  following  day,  and 
Mr.  Curtis,  the  senior  counsel  for  the  prisoner,  then  objected  that 
the  prisoner,  on  the  above  state  of  facts,  could  not  by  law  have 
been  tried  alone  for  the  conspiracy,  but  that  the  other  two  per- 
sons named  in  the  indictment  oeing  amenable,  and  having  pleaded, 
should  have  been  tried  along  along  with  him,  I  took  a  note  of  tlie 
objection,  and  passed  the  usual  sentence. 

"  Since  the  trial,  Mr.  Curtis  and  Mr.  Francis  Meagher,  the 
other  counsel  for  the  prisoner,  certified  it  to  me  as  their  opinion 
that  the  objection  made  was  a  serious  one,  and  ought  to  be  sub- 
mitted to  the  Court  of  Criminal  Appeal. 

"Richard  Moore." 

"  2nd  April,  1852." 

Curtis  and  F.  Meagher,  for  the  prisoner. — Judgment  here  was 
irregular,  as  the  prisoner  was  found  guilty  of  conspiring  with  other 
persons,  who  have  not  been  found  guilty,  and  if  they  are  acquitted, 
he  cannot  be  guilty  of  conspiring.  As  to  the  averment  in  the 
indictment  that  he  conspired  with  others  unknown,  when  there 
has  been  no  evidence  of  a  conspiracy  with  others  unknown,  this 
cannot  cure  the  irregularity.  [Monah an,  C.  J. — The  question  here 
is,  can  the  sentence  be  carried  mto  effect,  inasmuch  as  the  others  have 
not  been  tried  ?]  Aheame  may  be  executed,  and  the  others  may 
be  acquitted ;  he  will  then  have  been  hung  for  a  conspiracy  with 
himself^  which  is  absurd.  Again,  there  is  a  contradiction  on  the 
iace  of  the  record — he  is  both  innocent  and  guilty ;  for  the  others 
have  not  been  found  guilty,  and,  until  they  are,  his  guilt  is  not 
proved;  be  is  therefore  innocent,  and  yet  he  is  found  guilty. 
This  case  can  be  distinguished  from  Rex  v.  Kinnersly  8f  Moore, 
1  Strange,  193);  RexY.  Scott  and  Hams  {S  Burroy^eB,  1262);  Rexy. 
Nicholas  (13  East,  412);  and  Thody^s  ccLse,  In  all  those  cases  the 
other  defendants  were  either  dead  or  had  not  appeared  and  pleaded. 
This  case  may  also  be  distinguished  from  a  case  very  much 
resembling  it.  Rex  v.  Cook  and  others  (5  Bar.  &  Cress.  538.) 
That  was  an  indictment  against  four  for  a  conspiracy ;  two  pleaded 
not  guilty,  one  pleaded  in  abatement,  to  which  plea  there  was  a 
demurrer,  and  the  fourth  never  appeared.  Before  the  argument 
of  the  demurrer,  the  record  was  taken  down  to  trial ;  one  of  those 
who  pleaded  not  guilty  was  acquitted ;  and  the  other  was  found 
guilty  of  conspiring  with  him  who  pleaded  in  abatement;  the 
demurrer  was  suter wards  argued,  and  judgment  of  respondeat  ouster 
gi?en,  whereupon  a  plea  of  not  guilty  was  pleaded.  There,  at  the 
time  the  trial  took  place,  the  demurrer  was  pending,  and  the 
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Beo.        prisoner  was  found  guilty  of  conspiring  with  one  who  had  not 

*'•  pleaded ;  but  here  Ahearne  is  found  guilty  with  others  who  have 

Ahkarne,     pleaded.        Lord   Sanchars   case   (9   Cooke's    Rep.    119)   proves 

1852.        that,  if  the  others,  be  acquitted  ipso  factOy  Ahearne  will  be  dis- 

— T        charged  by  it,  as  it  would  have  the  effect  of  reversing  the  first 

CiHumi^—  conviction.     This  verdict  is,  therefore,  not  conclusive,  and  may  bo 

Judgment,     annulled.     [MoNAHAN,  C.J. — Do  you  arguc  that  the  trial  wa.s 

wrong?]      No.      [Green,  B. — What,  then,   do    you  think  we 

ought  to  do?]     Judgment  ought  to  be  respited.     [Crampton,  J. 

—  We  might  DC  with  you  if  your  appeal  were  to  the  discretion  of 

the  Court ;  but,  as  a  matter  of  law,  it  is  otherwise.]     These  cases 

are  similar  to  those  of  accessary  and  principal.    Hale  (P.  C.  623) 

says,    "It  seems  necessary  in  such  cases  (i.e.  where  accessary 

is  tried  before  principal)  to  respite  judgment  till  the  principal  be 

convicted  and  attaint ;  for,  if  the  principal  be  after  acquitted,  that 

conviction  of  the  accessary  is  annulled,  and  no  judgment  ought  to 

be  given." 

The  Attomet/" General  and  Edmund  Har/esy  for  the  Crown. — The 
cases  referred  to  in  the  course  of  the  argument  on  the  other  side 
show  that  the  prisoner  might  have  been  tried  as  he  was,  and  judg- 
ment passed  on  his  being  convicted.  The  counsel  for  the  prisoner 
seek  to  draw  a  distinction  between  cases  where  those  others,  whom 
the  prisoner  is  indicted  for  conspiring  with,  have  not  appeared 
and  pleaded,  and  the  present,  where  they  have  appeared  and 
pleaded.  There  is  no  good  ground  for  a  distinction,  and  the 
same  argument  ab  inconvenientiy  and  as  to  the  repugnancy  on  the 
face  of  the  record,  applies  to  one  as  much  as  to  the  other.  The 
court  will  not  act  on  a  mere  possibility  for  the  benefit  of  one  who 
has  taken  a  course  of  his  own  and  has  been  regularly  tried  and 
convicted.  This  appears  from  all  the  cases.  It  would  lead  to 
much  greater  injustice  and  inconvenience  if  the  prisoner's  applica- 
tion were  yielded  to;  and  if  the  court  were  to  wait  till  every  pos- 
sibility was  exhausted,  judgment  would  never  be  given  or  carried 
out. 

Lefroy,  C.  J.,  delivered  the  judgment  of  the  court : — "  We 
are  unanimously  of  opinion  that  there  are  no  grounds  on  which 
judgment  in  this  case  should  be  respited  or  arrested.  In  truth, 
the  arguments  which  have  been  urged  by  the  prisoner's  counsel 
apply  to  the  respiting  of  execution,  and  not  of  judgment,  and  the 
grounds  on  which  alone  this  application  could  be  yielded  to  would 
be  equally  contrary  to  the  first  principles  of  law  and  of  public 
justice.  It  is  a  first  principle  that  a  party  who  has  been  properly 
tried  and  found  guilty  is  bound  by  the  verdict  and  all  its  conse- 
quences, unless  there  be  grounds  for  respiting  or  arresting  judg- 
ment. In  the  cases  in  which  it  has  been  held  that,  where  two 
are  indicted  for  a  conspiracy,  or  an  action  has  been  brought 
against  two,  and  one  has  pleaded,  and  the  other  does  not  appear 
and  plead,  the  reason  why  judgment  against  one  is  good,  is  given 
very  pointedly  in  Brook's  Abridgment,  tit.  *  Conspiracy,'  p.  21 : — 
*  Conspiracy  against  several ;  one  appears,  and  pleads  not  guilty. 
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and  is  found  guilty  with  another  who  does  not  appear,  and  the 

eitiff  recovered  judgment,  and  the  defendant  brings  error 
use  he  was  condemned,  and  none  of  the  others,  and  one  alone 
could  not  conspire ;  and  yet  the  judgment  was  affirmed,  because 
it  was  found  that  he  and  another  conspired,  and  these  aie  two ; 
therefore,  this  will  bind  the  defendant,  but  will  not  the  other,  who 
has  not  appeared  and  pleaded,  but  is  sufficient  against  the  defen- 
dant.' iNow,  what  difference  does  it  make  if  he  be  a  party  out- 
standing, or  one  who  has  appeared  and  pleaded  ?  It  is  the  fact 
that  there  is  a  verdict  against  one  who  is  in  custody  that  is  held 
to  bind  him  and  make  him  liable  to  judgment  and  all  its  conse- 
quences. If  that  be  so,  what  grounds  are  there  for  granting  this 
application,  merely  from  the  possibility  of  those  others  escaping,  by 
which  this  judgment  would  oe  annulled  ?  Would  not  tne  same 
objection  apply  as  well  to  the  case  of  a  party  who  does  not 
appear?  If  the  application  to  respite  execution  be  made  to  the 
proper  authorities,  it  will  be  for  them  to  say  if  such  postpone- 
ment should  be  granted  until  the  result  of  the  second  trial  be 
known,  as  it  may  fail  from  the  death  of  a  witness,  or  from  other 
circumstances  which  would  be  quite  consistent  with  the  prisonei^s 
guilt.  The  effect,  therefore,  of  stopping  the  consequences  of  this 
verdict  until  the  result  of  a  second  tri^  is  known  would  be  that 
the  judgment  might  never  be  carried  out.  It  is  true  that  no  case 
precisely  in  point,  where  the  other  conspirators  have  appeared  and 
pleaded,  has  been  cited,  but  the  inconveniences  urged  by  the 
counsel  for  the  prisoner  as  ensuing  on  judgment  bein^  pronounced 
onder  such  circumstances  as  those  of  this  case  have  oeen  pressed 
as  strenuously  by  counsel  in  those  cases  cited  in  the  course  of  the 
argument,  where  such  applications  as  the  present  have  been 
refused.  Again,  it  may  be  fairly  said,  why  shall  we  intend  that 
this  verdict  will  be  overturned  ?  That  might  be  accounted  for  in 
many  ways.  A  similar  application  has  been  disregarded  in  the 
case  in  5  Bam.  &  Cress.,  and  when  based  on  the  same  grounds  as 
the  present,  similar  applications  have  been  always  refused.  In 
truth,  perhaps,  our  only  hesitation  arose  from  this  peculiarity,  that 
the  punishment  is  death,  and  if  sentence  be  once  executed,  it 
would  be  impossible  to  repair  the  injury,  if  any  were  done.  This 
inconvenience,  however,  of  a  prisoner  who  has  been  properly  tried 
being  discovered  to  be  innocent  is  one  to  which  all  human  tribu- 
nals most  be  subject.  The  reasons  offered  here  by  the  prisoner's 
counsel  may  be  good  grounds  for  respiting  execution,  but  certainly 
not  for  respiting  or  arresting  judgment.  The  conviction  and 
judgment^  tnerefore,  must  stand. 

MoKAHAN,  C.  J.,  said^  that  at  one  time  he  entertuned  some 
doubt  as  to  whether  sentence  could  be  passed,  as  this  was  the  first 
case  of  the  kind  where  the  parties  had  been  jointly  indicted  and 
pleaded.  The  conclusion^  however,  which  must  be  drawn  from  the 
Cttes  cited  was,  that  if  the  trial  were  rightly  had,  judgment  should 
foOow.  It  had  not  been  argued  by  the  counsel  for  the  prisoner  that 
there  had  been  a  mistriaL    The  court  must  hold  themselves  bound 
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Bbo.        by  the  verdict,  and  they  could  not  come  to  any  other  conclusion 
j^^^^j^     than  that,  the  man  having  been  properly  tried  and  convicted, 
judgment  must  follow. 

1852. 


Jrelantr. 

COURT  OF  QUEEN'S  BENCH. 

A/ay  8,  1852. 

(Before  The  Full  Court.) 

Reg.  v.  Birch,  (a) 

Practice — Postponement  of  trial — fV/uU  necessary  statements  in  affidavit 
for — Prejudices  excited  by  fwblic  papers — Absence  of  witnesses — Recent 
indisposition  of  traverser. 

Where  a  traverser  seeks  to  have  a  postponement  of  his  trial,  on  the  grounds 
that  statements  and  abusive  articles  have  been  inserted  in  the  public 
paperSy  reflecting  on  his  character  and  calculated  to  damage  his  case 
and  prejudice  the  mind  of  the  public  against  him,  and  that  consequently 
he  cannot  have  an  impartial  trialy  it  is  not  sufficient  to  set  forth  extracts 
from  those  articles  and  the  substance  of  the  statements  ;  but  the  traverser 
should  pledge  his  oath  that  he  believes  he  cannot  have  a  fair  tried, 
from  the  prejudices  created  by  such  statements  : 

Semblcy  if  a  postponement  be  asked  for  the  traverser  on  the  grounds  of 
the  difficulty  of  obtaining  material  witnesses^  the  affidavit  should  set 
forth  the  names  and  descriptions  of  such  untnesses  and  state  such 
special  circumstances  as  render  the  cUtendance  of  such  witnesses  difficult, 
tfnot  impossible. 

SembUy  that  the  recent  indisposition  of  the  traverser,  rendering  him  inca- 
pable  of  conducting  his  defence  in  person,  is  not  sufficient  to  induce  the 
court  to  postpone  the  tried,  unless,  perhaps,  under  very  special  circum- 
stances,  as  no  man  is  bound  to  defend  himself  in  person. 

IN  this  case  the  traverser,  agiunst  whom  a  criminal  information 
for  libel  had  been  grant^  by  this  court  at  the  prosecution  of 
Mrs.  French,  applied  in  person  to  have  his  trial,  which  had  been 
fixed  for  the  sittings  after  the  present  term,  postponed. 

The  traverser  moved,  on  an  affidavit  made  by  himself,  from 
which  it  appeared  that  certain  statements  had  been  made  by  Lord 
Naas,  in  bringing  forward  a  motion  in  the  House  of  Commons  re- 

(a)  Baported  bj  P.  J.  M^Kshxa,  £sq^  B«nutar.a(-Uw. 


CRIMINAL  LAW  CASES. 


11 


lating  to  the  case  of  Birch  v.  Somermlley  in  which  the  traverser  was 

plaintifl^  that  these  statements  reflected  on  the  character  of  the 

traverser  and  of  his  paper — "  The  World," — in  which  the  libels 

complained   of  had  been  inserted^   and  accusations   were  made 

against  him  that  his  paper  was  corrupt  and  libellous,  and  that  the 

characters  of  the   most  respectable  individuals  in  society  were 

asauled  in  traverser's  paper  m  the  hope  of  extorting  money  from 

those    persons;    that   these   accusations  and  reflections    on  the 

traverser  were  published  in  all  the  newspapers  of  the   day,  and 

commented  on  by  some  of  the  leading  papers  m  a  manner  calculated 

to  damage  theplaintiff's  character  and  prejudice  the  public  mind 

against  him.     Tne  affidavit  further  stated  that  there  were  persons 

of  high  rank  required  as  witnesses  by  defendant  for  his  defence, 

whose  attendance  it  would  be  difficult,  if  not  impossible,  to  obtain  at 

present.     That  negotiations  were  pending  until  within  a  short  time 

before  the  trial,  for  the  purpose  of  inducing  the  prosecutrix  to 

withdraw  from  the  prosecution  and  accept  an  apology,  and  that 

having  failed,  he  (the  traverser)  was  unprepared  for  his  trial ;  that 

the  traverser  had  been  recently  in  ill  health,  and  that  he  intended 

to  conduct  his  defence  in  person,  and  was  consequently  not  in  a 

state  of  health  to  do  so,  and  that  the  application  was  not  made  for 

the  purpose  of  vexatious  or  unnecessary  delay. 

Lepboy,  C.  J. — Do  you  state  in  any  part  of  your  affidavit  that 
you  beUeve  from  those  prejudices,  which  you  say  have  been  excited 
agamst  you,  that  you  could  not  have  had  a  fair  trial  ? 

The  traverser  said  that  he  would  not  like  to  swear  to  that,  hut 
he  thought  that  the  facts  set  forth  by  him  in  his  affidavit  were  such 
as  must  create  prejudice  against  him  and  prevent  him  from  having 
an  impartial  triaL 

H.  Martley^  ^C,  for  the  prosecution,  opposed  the  application. 
Mrs.  French  positively  swears  in  her  affidavit  that  neither  she,  nor 
any  person  on  her  behalf,  or  with  her  consent  or  knowledge,  had 
entered  into  any  treaty  with  the  traverser,  or  any  person  on  his 
behalf,  or  received  any  communication  firom  him.  None  of  the 
grounds  relied  on  by  the  traverser  for  obtaining  this  postponement 
had  been  sufficiently  clearly  stated. 

The  traverser  said  that  he  had  recently  sent  an  influential  person 
with  a  letter  to  the  father  of  the  lady  to  mduce  him  to  interfere  for 
him  (the  traverser),  but  he  declined  doing  so^  and  said  that  the 
matter  was  entirely  in  the  hands  of  the  prosecutrix  and  her  legal 
advisers,  and  that  he  would  not  interfere. 

Lefboy,  C.  J. — The  application  to  postpone  the  trial  in  this 
case  must  be  disposed  of  upon  the  case  made  by  the  affidavit, 
which  suggests  four  grounds  for  the  postponement.  A  saggestion 
is  made,  not  sustained  by  the  oath  of  the  party  putting  it  for- 
ward, that  such  a  prejudice  now  exists  that  he  could  not  have  a  fair 
triaL  I  have  already  remarked  on  the  insufficiency  of  the  affidavit  on 
diat  point.  The  other  grounds  suggested  by  him  are  equally  vague 
and  unsatisfactory.  He  has  stated  a  difficulty  with  regard  to  wit- 
but  he  does  not  disclose  who  those  witnesses  are,  their  names 


Reg. 

V, 
BiBGH. 

1852. 

PracHoe — 

Postponement 

qf  trial 
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Rbo. 
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Birch. 

1852. 

Praetioe — 

PostponemaU 

^  trial 


or  their  stations.  A^in,  he  further  states,  as  another  reason  for 
postponing  his  trial,  Uiat  negotiations  were  pending,  and  that  be  had 
consequently  not  prepared  for  his  defence,  and  would  be  taken 
unawares  and  off  his  guard  if  his  case  were  not  postponed.  If  this 
were  so,  it  might  be  a  fair  ground  for  acceding  to  this  application ; 
but  that  statement  is  positively  and  with  the  utmost  particularity 
contradicted  by  Mi's.  French.  Another  ground  suggested  was,  that 
the  traverser  was  unable  to  undertake  his  own  deduce  from  recent 
indisposition.  Now,  no  man  is  bound  to  be  his  own  defender,  and 
I  cannot  consider  that  as  a  sufficient  reason  for  postponing  this  trial. 
I  do  not  mean  to  say  that  Mr.  Birch  may  not  be  able  to  make  a 
case  which  would  warrant  this  court  in  postponement;  but  we 
are  all  of  opinion  that,  on  the  affidavit  before  us,  he  has  failed  in 
making  out  a  case. 

Application  accordingly  refused. 

[On  the  following  Thnndaj,  the  daj  fixed  for  the  trial,  the  trayeraer  appeared  and  withdrew 
hb  plea  of  not  gniltj,  and,  after  apdqgizing  by  his  ooonsel,  pleaded  goiltj. — Rep.] 


COMMISSION  COURT,  GREEN-STREET. 

October  25,  1852. 

(Before  the  Lord  Chief  Baron,  and  Richards,  B.) 

Reg.  ».  Thomas  and  Catherine  Sarspield.  (a) 

Pleadinff — Indictment  under  1 1  4"  12  Vict,  c,  46 — Joinder  of  counts. 

WherCy  under  tke\\Sf\2  VicL  c.  46,  s.  3,  a  count  for  feloniously  receiving 
property  knowing  it  to  he  stolen  is  joined  with  a  count  for  feloniously 
stealing^  it  must  appear  with  sufficient  certainty  that  the  property  is  the 
same  in  each  count. 

Theprisoners  were  indicted  for  feloniously  stealing  lOOL  in  money ^  one 
purse^  jv.  the  property  of  R.  G.  There  was  a  second  count  for  receiving 
35/.  in  money y  one  pursCy  4rc>  the  property  of  R.  G.  aforesaidy  then 
lately  before  feloniously  stolen. 

ffeldy  that  it  did  not  sufficiently  appear  that  the  last-mentioned  property 
was  part  of y  or  the  same  aSy  that  contained  in  the  first  county  and  that 
consequently  the  prisoners  were  not  hound  to  plead  to  both  countSy  and 
that  the  Crown  should  elect  as  to  which  count  they  would  try  the 
prisoners  upon. 

THE  prisoners  were  charged  upon  the  following  indictment : 
The  first  count  was  in  the  usual  form,  staling,  &c.,  from 
the  dwelling-house  of  Rachel  Gilbert,  at,  &a,  lOOiL  in  money ^  one 

(a)  Reported  by  P.  J.&rKmJk,  Esq^  Bairiiicr-U-Uw. 
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Duree,  &C.,  of  the  said  Rachel  Gilbert     The  second  count  was  as        Beo. 
follows :  •*  and  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do    ^^' 
farther  present  that  the  said  Catherine  Sarsfield  and  Thomas  Sars-    ^^^[f^- 
field,  on  the  said  day  and  year  aforesaid,  at  Bremon  aforesaid,  in        1852. 
tlie  said  county  of  Dublin,  35/,  in  money,  one  smelling-box,  one     pt^^T" 
purse,  one  opera  glass,  and  one  bag,  of  the  money,  goods,  and  n  ^f'^yi^ 
chattels  of  the  said  Rachel  Gilbert,  then  lately  before  feloniously    c46,e.s. 
iokn^  SfCf  feloniously  did  receive,  &c.,  knowing,  &c. 

J.  A.  Currany  for  the  prisoners,  objected  that  he  was  not  bound 
to  plead  to  the  indictment,  as  for  all  that  appeared  on  the  face  of 
the  indictment,  there  were  two  substantive  different  offences 
joined  in  the  same  indictment  The  11  &  12  Vict.  c.  46,  s.  3, 
allows,  with  a  count  for  receiving  stolen  property,  a  count  for 
feloniously  stealing  the  same  property  to  be  joined,  but  it  does 
iK>t  appear  that  the  property  in  tne  second  count  is  the  same  as 
that  m  the  first.  The  Crown  must,  therefore,  elect  as  to  which 
count  they  will  proceed  on. 

Smvfy,  Q.  C. — The  words  in  the  second  count/^  then  lately  be- 
fore ^loniously  stolen,"  sufficiently  show  the  property  to  be  the 
flame  as  that  in  the  first. 
Piffotj  C.  B. — The  second  count  is  a  substantive  indictment. 
The  CouBT,  after  looking  into  the  statute,  ruled  that  the  Crown 
should  elect. 

The  Clerk  of  the  Crown  had  another  indictment  ready,  on  which 
the  prisoners  were  tried.  The  jury  acquitted  Thomas  Sarsfield, 
aod  found  the  female  prisoner  guilty.  s  . 

The  Honble.  John  Plunkett,  Q.  C,  and  Smyly^  Q.  C,  for  the 
Crown. 
/.  A.  Curran,  for  the  prisoners. 

[Tbe  11  &  12  Vict  c  46,  s.  9,  after  reciting  that  it  is  not  pennitted  to  join  to  a  connt  for 

i        itMling  ^ru^ly  a  ooant  for  receiving  the  same  property,  knowing  it  to  be  stolen,  wherebj 

I        julice  is  drfeated,  enacts,  **tliAt  from  and  after  the  passing  of  this  act,  in  every  indictment 

I        far  fielooioQsly  stealing  property,  it  shall  be  lawful  to  add  a  count  for  feloniously  receiving  the 

I        mam  property,  knowing  it  to  have  been  stolen;  and  in  any  indictment  for  feloniously  receiving 

fnperty,  knowing  it  to  have  been  stolen,  it  shall  be  kwful  to  add  a  count  for  feloniously  steal- 

i^tbe  saflM  property:  and  when  any  such  indictment  shall  have  been  preferred  and  found 

agaiost  any  penoo,  ^  prosecutor  sh^  not  be  put  to  his  election,  but  it  shall  be  lawful  for  the 

jay  w]m>  duiU  tiy  the  same  to  find  a  verdict  of  guilty  either  of  stealing  the  property  or  of 

neeiving  it,  knowing  it  to  have  been  stolen:  and  if  such  indictment  shall  have  been  found  and 

prdenred  against  two  or  more  persons,  it  shall  be  Uwful  for  the  jury  who  shall  try  the  same  to 

ifti  an  or  any  d:  the  said  persons  guilty  dther  of  stealing  the  property,  or  of  receiving  it, 

knowing  it  to  h«ve  ben  stolen,  or  to  find  one  or  more  of  such  persons  guilty  of  stealing  the 

property,  and  the  other  or  others  of  them  guilty  of  receiving  it,  knowing  it  to  have  been  stolen."] 
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OXFORD  CIRCUIT. 
Worcester  Spring  Assizes,  1852. 

March  6. 

(Before  Mr.  Justice  Wigiitman.) 

Reg.  r.  Dale,  (a) 

Attempt  to  administer  poison^  7  WUL  4^1  Vict,  c.  85,  s.  3. 

IhUiing  poison  in  a  place  where  it  is  likely  to  be  found  and  taken,  if  done 
with  an  intent  to  murder ,  is  an  attempt  to  administer  poison  within  the 
statute  7  WiU.  4  ^  1  VicL  c.  85,  «.  3. 

Thereforey  when  the  prisoner  purchased  some  "  salts  of  sorrel^  and  put 
it  in  the  prosecutors  sugar  b<isin,  mixing  it  with  the  sugar,  and  the  pro- 
secutor subsequently  put  some  of  the  mixture  into  his  tea,  but  on  twisting 
i^  discovered  that  there  was  something  wrong^  and  on  investigation  the 
poison  was  discovered : 

Held,  that  this  constituted  an  attempt  to  administer  poison,  and  the  only 
question  for  the  jury,  if  the  act  was  proved,  was,  whether  it  was  done 
with  intent  to  commit  murder. 

THEjprisoner,  Sarah  Dale,  was  indicted  for  having,  on  the  26th 
of  February,  1852,  at  Dudley,  attempted  to  administer  to  one 
William  Lawson  a  large  quantity  of  a  certain  deadly  poison,  called 
salts  of  sorrel  (binoxide  of  potash),  with  intent  to  murder  the  said 
William  Lawson. 

Streeten  for  the  prosecution. 

Huddleston  (at  tne  request  of  the  learned  judge),  undertook  the 
defence. 

The  prisoner  and  her  husband  lodged  at  the  house  of  the  prose* 
cutor.  On  the  20th  of  February,  a  few  days  before  the  day  of  the 
alleged  offence,  a  quarrel  arose  between  the  prosecutor  and  the 
prisoner's  husband,  and  the  latter  was  subsequently  committed  to 
prison  for  want  of  sureties  to  keep  the  peace.  The  prosecutor 
also,  on  the  same  day,  gave  the  prisoner  and  her  husband  a  week  s 
notice  to  quit.  On  the  25th  of  February,  the  prisoner  went  to  a 
chemist's  shop,  and  asked  for  a  pennyworth  of  salts  of  lemon,  to 
clean  bonnets.  The  shopman  said,  ^^  What  you  want  is  salts  of 
sorrel ;"  and  the  prisoner  said  "  Yes."  A  pennyworth  (a  quarter 
of  an  ounce)  was  sold  her,  and  she  was  told  it  was  not  a  thing  to 

(a)  Beported  bj  J.  E.  Daysi,  Esq^  Banister-at-Iaw. 
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be  played  with,  and  should  be  kept  out  of  the  children's  way.    On        Bbo. 
tke  following  day  the  prosecutor  and  his  wife  had  some  tea  with  *'• 

their  dinner,  and  the  prosecutor,  finding  something  wrong  in  the        _^ 
taste,  called  out  to  a  lodger  who  had  previously  used  the  teapot.        1852. 

At  the  same  time  the  prisoner  entered  the  room,  and  threw  the        

tea  away  out  of  the  cups,  and  cleaned  them  with  hot  water.  The  ^^^^ 
prosecutor  observed,  **  There  must  be  poison  somewhere."  The  Evidence. 
prisoner  said,  "  It  may  be  in  the  sugar,"  and,  taking  up  the  sugar 
Usm,  Bsud,  *^  It  is  in  here."  The  basin  was  taken  to  a  chemist's, 
where  it  was  found  to  contain  salts  of  sorreL  The  sugar  and  all 
weighed  two  ounces.  Evidence  was  adduced  to  show  the  character 
of  the  poison.  It  appeared  that  in  one  instance  an  ounce  had 
fiuled  to  destroy  life;  in  another,  half-an-ounce  had  proved  fatal  in 
a  debilitated  subject.     It  would  produce  sickness  and  nausea. 

The  prisoner  made  statements  to  the  police  constable.  She 
eud,  "  The  man  (the  prosecutor)  drove  me  to  it.  He  sent  my 
husband  to  gaol.  1  have  not  a  friend  in  the  world."  Being  told 
she  must  be  taken  to  a  druggist's  shop  to  see  where  she  purchased 
tke  poison,  she  said,  "  I  bought  it  at  Kendrick's ;"  and  in  answer 
to  questions,  said,  '^  I  put  it  in  the  sugar  basin  while  the  old 
woman  was  sitting  by  the  fire." 
At  the  close  of  the  case  for  the  prosecution, 
HtukUestan  submitted  that  there  was  no  evidence  of  any  attempt 
to  administer  within  the  meaning  of  the  statute  7  Will.  4  & 
1  Vict  c.  85,  8.  3,  which  defined  the  offence  to  be  an  attempt 
to  administer  to  any  person  any  poison,  &c  {b)  The  question  had 
been  mooted  on  several  occasions  whether  the  mere  phzcina  of 
poison  is  an  administering  or  an  attempt  to  administer,  but  haa  not 
been  expressly  decided.  In  the  case  of  Reff.  v.  fVilliams  and 
mother  (1  C.  &  Kir.  p.  589),  the  prisoners  were  indicted  under  this 
statute  for  attempting  to  administer  to  one  Thomas  Vaughan  a 
large  quantity  of  a  certain  deadly  poison  called  white  arsenic,  with 
intent  to  kill  and  murder  him.  The  facts  of  that  case  were  these : 
—The  two  prisoners,  Ann  Williams  and  John  Rees,  who  co- 
habited together,  procured  the  arsenic  and  gave  it  in  a  paper  to  a 
man  named  Edwards,  informing  him  it  was  poison,  and  that  they 
wanted  to  kiU  Thomas  and  Mary  Vaughan,  the  parents  of  the 
female  prisoner.  They  directed  Edwa^s  to  keep  the  arsenic  in 
the  palm  of  his  hand,  and  go  to  Vaughan's  house  and  call  for  a 
pint  of  beer,  which  Edwards  and  the  Yaughans  were  to  drink 
together,  and  after  having  done  so  Edwards  was  to  call  for  another 
pint  of  beer,  and  take  an  opportunity  of  slipping  the  arsenic  into 

Qi)  "  WhoMerer  shall  mttempt  to  administer  to  any  person  anj  poison  or  other  destructive  thing, 
V  ikaD  aboot  At  any  person,  or  shall,  bj  drawing  a  trigger,  or  in  anj  other  manner,  attempt 
n  jbeharge  anj  kind  of  loaded  arms  at  any  person,  or  shall  attempt  to  drown,  suffocate,  or 
itoigfe  aaj  person,  with  intent,  in  any  of  the  cases  aforesaid,  to  commit  the  crime  of  mnrder, 
M,  attbongh  no  bodily  mjnry  shall  be  effscted,  be  guilty  of  felony,  and  being  convicted 
tintf  «>t*ll  be  limble,  at  the  discretion  of  the  oonrt,  to  be  transported  beyond  the  seas  for  the 
tcm  tf  his  or  her  natural  life,  or  for  any  term  not  less  than  fifteen  years,  or  to  be  imprisooed 
kumtjvam  not  exceeding  three  years." — 7  Will  4  &  1  Vict  c  S5,  s.  3. 


AUea^to 


16  CRIMINAL  LAW   CASES. 

Bbo.        it,  undiscovered  by  the  Vaughans,  t^  whom  he  was  to  hand  it,  that 
*'  they  might  drink  it  and  be  poisoned.     Edwards,  instead  of  obeying 

these  instructions,  told  the  Vaughans  what  had  passed,  and  gave 

1852.        up  the  poison  to  them.     The  prisoners  were  convicted,  but  Mr. 
Baron  Kolfe  respited  the  judgment,  in  order  to  consult  the  judges 

on  the  point,  whether  the  foregoing  facts  warranted  the  conviction 

Evidmce,  of  the  prisoners  for  an  attempt  to  administer  poison ;  for  if 
Edwards  had  administered  the  poison,  he  would  have  been  the 
sole  principal  felon,  and  the  prisoners  would  have  been  accessories 
before  the  fact.  The  question,  therefore,  was,  whether  the  delivery 
of  poison  to  an  agent,  with  directions  to  him  to  cause  it  to  be 
administered  to  another,  under  such  circumstances  that,  if  adminis- 
tered, the  agent  would  be  the  sole  principal  felon,  was  an  "  attempt 
to  administer  "  within  the  3rd  section  of  the  stat.  1  Vict  c.  85 ; 
and  the  fifteen  judges  held  that  the  conviction  was  wrong. 

It  makes  no  difference  whether  the  person  makes  use  of  an 
individual  as  an  agent,  or  an  article  as  an  agent.  To  administer 
is  to  do  a  positive  act,  and  an  attenipt  to  administer  requires  an 
attempt  to  do  the  act  directly.  So  also  in  Reff.  v.  Cadman 
(R.  &  M.  14),  the  prisoner  was  indicted,  under  the  43  Geo.  3, 
c.  58,  for  administenng  white  arsenic  and  sulphate  of  copper,  with 
intent  to  murder.  It  appeared  that  the  pnsoner  pulled  a  white 
bread  cake,  containing  the  poison,  out  of  his  pocket,  and  pinched 
off  a  bit  from  the  outside  of  it,  and  gave  it  to  the  prosecutrix  to 
eat,  and  she  took  it  and  put  it  into  her  mouth,  but  spit  it  out 
again,  and  did  not  swallow  any  part, — the  opinion  of  the  twelve 
was  taken  upon  the  question  whether,  under  the  circumstances  of 
the  case,  the  offence  was  complete  within  the  statute.  The  judges 
seemed  to  think  swallowing  not  essential ;  but  they  were  of  opinion 
that  a  mere  delivery  to  the  woman  did  not  constitute  an  adminis- 
tering, and  that  upon  a  statute  so  highly  penal  they  ought  not  to 
go  beyond  what  was  meant  by  the  word  **  administering ;  "  and  a 
pardon  was  therefore  recommended,  (c)  So  in  Russell  on  Crimes, 
by  Greaves,  vol.  1,  p.  733,  it  is  laid  down  that  a  mere  delivery  into 
the  hands  did  not  constitute  an  administering  of  poison  within  the 
43  Geo.  3,  c  58. 


(e)  Such  is  the  report  of  the  case  in  Ryan  ▼.  Moody.  Bat  as  reported  in  Carrington's 
Sapplemeot,  p  237,  the  decision  of  the  judges  was  exactlj  the  reverse,  holding  that  the  poison 
had  not  been  administered  because  it  bad  not  been  taken  into  the  stomach,  and  this  is  the 
oorrect  yersion  of  the  case.  See  obeenrations  of  Mr.  J.  James  Allan  Park,  in  Rex  v.  Harley 
(4  C.  &  P.  370.)  Cadman' t  cam  is,  therefore,  of  little  value  now,  as  aUempUng  to  administer 
poison  has  been  made  a  felony,  and  Lord  Campbell's  act  (14  &  15  Vict,  c  100.  s.  9),  enacts, 
**  that  if  on  the  trial  of  anj  person  charged  with  anj  felonj  or  misdemeanor,  it  shall  appear  to 
the  jurj  upon  the  evidence  that  the  d^endant  did  not  complete  the  ofience  charged,  but  that 
he  was  guiltj  only  of  an  attempt  to  commit  the  same,  such  person  shall  not  bj  reason  thereof 
be  entitled  to  be  acquitted,  but  the  jury  shall  be  at  liberty  to  return  as  their  verdict  that  the 
defendant  is  not  gnilty  of  the  fSekmy  or  misdemeanor  charged,  but  is  guilty  of  an  attempt  to 
commit  the  same,  and  thereupon  such  person  shall  be  liable  to  be  punished  in  the  same 
manner  as  if  he  had  been  convicted  upon  an  indictment  for  attempting  to  commit  the  particular 
felony  or  misdemeanor  charged  in  the  said  indictment;  and  no  person  so  tried  as  herein  lastly 
mentioned,  shall  be  liable  to  be  afterwards  prosecuted  for  an  attempt  to  commit  the  felony  or 
misdemeanor  for  which  he  was  so  tried." — [J.  E.  D.] 
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WiGHTMAN,  J. — There  are  a  great  many  reported  cases  where 
the  poison  was  placed  in  a  situation  for  persons  to  take  it. 

Streeteuy  for  the  prosecution. — Eeff.  v.  Cadman  was  for  actually 
administering,  and  not  for  attempting  to  administer.  Harlej/s  case 
(4  C.  &  P.  369)  is  precisely  in  point.  There  a  servant  put  poison 
into  a  coffee-pot  which  contained  coffee,  and  when  her  mistress 
came  down  to  breakfast^  the  servant  told  her  that  she  had  put  the 
coffee-pot  by  the  side  of  the  grate  for  her  (the  mistress's)  break- 
fast, and  the  mistress  thereupon  drank  the  coffee,  and  it  was  held 
that  this  was  a  '' causing  the  poison  to  be  taken,"  within  the  stat. 
9Gea4,  c  31,8.  11. 

Huddlestofky  in  reply. — Harley*8  case  differed  from  the  present. 
There  was  in  that  case  an  attempt  to  administer  and  to  induce  the 
prisoner's  mistress  to  take  the  poison.  There  must  be  some  act 
done. 

WiGHTMAN,  J. — In  my  opinion  there  is  an  act  in  this  case,  by 
patting  the  poison  in  the  su^ar  basin. 

Huddlestan  then  addressed  the  jury. 

WiGHTMAN,  J.,  in  summing  up  the  case,  said : — There  are  two 
questions  in  this  case  involving  others.  The  first  is,  whether  the 
prisoner  did  attempt  to  administer  a  poison  ?  If  she  did,  the  next 
IS  whether  she  made  that  attempt  with  intent  to  murder.  If  you 
are  not  satisfied  on  either  of  those  points,  you  will  acquit  the 
prisoner.  With  respect  to  the  first  point, — Did  she  attempt  to 
administer  a  poison?  (The  learned  judge  then  went  through  the 
eridence.)  With  regard  to  the  statements  made  to  the  police 
officer,  his  lordship  observed  that,  according  to  the  strict  line 
of  duty,  it  was  improper  in  the  constable  to  put  the  questions  to 
the  prisoner,  but  lus  conduct  did  not  amount  to  a  cross-questioning. 
She  told  him  she  put  it  in  the  sugar.  If  she  put  it  there  intending 
that  it  should  be  taken,  that  is  an  attempt  to  administer  it.  Then, 
was  it  with  intent  to  murder  ?  The  means  used  were  not  suffi- 
cient, for  it  required  a  larger  quantity  of  the  ingredient  to  take 
away  life,  but  the  prisoner  might  not  have  known  what  quantity 
was  requisite  for  that  purpose.  On  the  other  hand,  she  may  have 
known,  and,  knowing,  may  have  intended  simply  to  annoy  the 
prosecutor  in  revenge  for  his  treatment  of  her  husband. 

The  jury  acquitted  the  prisoner. 


V, 

Dalb. 

1852. 

Attempt  to 
poison — 
Evidence, 
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OXFORD  CIRCUIT. 

WORCESTKB   SpRIKO  A88IZE8,   1852. 

MoTch  6. 

(Before  Mr.  Justice  Wightmak.) 

Rfio.  V.  Johnson,  (a) 

Forgery — Etidemct  (^mttermg. 

On  o  ekmry€  o^  miterimff  <m  tprder  or  rtqme^  for  the  delivery  ofgoods^ 
Tprot^^  the  re€€qpi  ijf  ike  goods  by  ike  prisomer  is  mo  efritUnce  of  the 
mUeramee. 

Wkerty  tkertforey  dke  prisoner  was  indieied  m  ome  count  fifrjorging^  and 
in  another  eonnt  for  utteringy  an  order  for  goods  to  be  foncarded  bg 
tratn,  and  the  evidence  failed  to  show  that  the  order  was  mniUen  bg  the 
prisoner,  and  no  direct  proof  Meas  offered  of  the  utterance: 

Heldy  that  the  uttering  could  not  be  inferred  from  proof  dkat  the  prisoner 
attended  ai  the  station  to  which  Ae  goods  were  forwarded,  and  in- 
guired  for  parcels  euUressed  as  wenHoned  in  Oke  orders  and  repre- 
sented to  the  porter  thai  theg  were  wegmred  for  afkneralyfor  which 
the  goods  ordered  were  appropriate  ;  andy  conseguenifyy  thai  there  was 
mo  evidence  to  go  to  the/urg  agaimsi  the  prisoner. 

TU£  prisoner^  Henrj  JchnsoUy  was  iiM&ted  for  forging  mnd 
attering  certain  requests  or  orders,  for  the  deliTery  of  goods. 

The  first  count  of  the  in(£ctment  aDi^ed  that  the  pruoner^  on 
the  27th  of  September,  185 1»  forged  a  certain  reouest  for  the 
defirerj  of  soods  with  intent  to  defraud  Thomas  Cooc  and  others. 

A  second  count  alleged  that  the  prisoner,  on  the  ^ame  day, 
Ibffzed  a  certain  other  request  for  the  delirerj  of  goods^  with  intent 
to  defiraud  John  Bradbury  and  others. 

In  other  counts  of  the  indictment,  the  documents  were  described 
as  "orders"  for  the  deliverr  of  ^oods,  and  the  prisoner  wms  alao 
eharged  with  utteriog  them  snowing  them  to  be  forged. 

HuddHestmy  fScNr  the  prosecution. 

W.  IL  Coahey  (or  tM  prisoner. 

On  the  part  of  the  prosecutioQ  it  was  prored^  that  the  following 
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order  was   received  by  Messrs.  Cook,  Sonn,  and  Co.,  wholesale        Reo. 
mercers,  London,  by  post,  on  the  27th  of  September,  1851 :—  «'• 

"  Bromsgrove,  26th  September.  Jg^. 

"  Please  send  by  first  tmn  to-morrow  as  under : —  ^        _ 

112  yards  of  black-edged  Gros  de  Naples,  EMniee. 

40  yards  of  six-quarter  Paramatta. 

«  (Signed)  D.  T.  Thomas." 

Messrs.  Cook  and  Sons,  having  a  customer  of  the  name  of 
Thomas  at  Bromsgrove,  duly  executed  the  order,  and  forwarded 
the  goods  in  a  box  by  railway  as  directed. 

Mr.  Thomas,  a  draper  of  Bromsgrove,  proved  that  he  was  the 
only  person  of  the  name  carrying  on  the  drapery  business  at  that 
town,  that  he  dealt  with  Messrs.  Cook  and  Sons,  but  the  order  in 
question  was  not  in  his  handwriting. 

A  witness  named  Giles  stated  his  belief  that  the  order  was  in 
the  prisoner's  handwriting. 

A  similar  order,  the  subject  of  the  second  count,  for  forty 
yards  of  Paramatta  and  other  articles,  was  received  on  the  same 
day  by  Messrs.  Bradbury,  Greatorex,  and  Beall,  and  executed  by 
Uiem,  being  forwarded  in  a  paper  parcel.  Mr.  Thomas  proved  that 
this  order  was  not  in  his  handwriting,  but  the  witness  Giles 
declined  to  say  that  it  was  in  the  prisoner's  handwriting. 

James  Meyer,  a  railway  porter  at  the  Bromsgrove  station,  stated 
that  on  the  evening  of  the  27th  of  September,  two  parcels  arrived 
at  the  station  directed  to  Mr.  D.  T.  Thomas,  Bromsgrove,  the  one 
a  box,  the  other  a  paper  parcel.  The  prisoner  came  in  and  asked 
if  there  were  some  parcels  for  Mr.  Thomas,  and,  being  told  there 
were,  inquired  the  charge  for  carriage.  The  witness  informed  him, 
bat  said  he  had  not  time  to  enter  the  parcels  in  the  books,  but 
would  send  them  up  into  the  town  by  the  next  omnibus,  after  the 
arrival  of  another  train.  The  prisoner  said  that  would  not  do,  as 
the  things  were  wanted  for  a  funeral,  and  he  could  not  go  without 
them.  The  witness  consequently  delivered  them  to  the  driver  of 
the  omnibus  then  going  to  the  town,  and  gave  him  the  entry-book 
to  get  the  signature  of  the  party,  the  prisoner  saying  he  would 
pay  the  carriage  of  them  on  their  delivery  in  the  town.  He  pro- 
ceeded in  the  omnibus ;  and,  from  the  evidence  of  the  driver  and 
others,  it  appeared  the  goods  were  ultimately  given  up  to  him. 

The  prisoner  was  taken  into  custody  some  time  after  in  London. 
On  the  back  of  a  letter  found  in  his  possession  the  name  of 
"  Bradbury,  Greatorex,  and  Beall,"  was  found  written. 

The  first  order  having  been  put  in  and  read  by  the  ofiicer  of  the 
court, 

Huddkstan  proposed  to  have  the  other  order  read  also. 

W.  H.  Cooke  objected,  that  the  prisoner  had  not  been  connected 
with  that  order  at  all. 

Huddleston. — There  is  no  direct  proof  of  the  forgery  or  uttering, 
hat  the  prisoner  having  inquired  for  the.  parcels,  and  said  they 
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were  wanting  for  a  fimeral  and  he  conid  not  wait,  showed  that  he 
had  a  knowledge  of  the  contents  of  the  forged  document  received 
by  Messrs.  Bradbury  and  Ca  The  name  of  the  firm  was  also  found 
1851.        on  a  letter  in  the  prisoner's  possession. 

WiGHTMAX,  J. — If  the  cTidence  of  the  receipt  of  the  goods  was 
given  as  proof  of  the  uttering,  that  is  to  say,  to  show  a  guilty 
knowledge,  I  am  of  opinion  it  is  no  evidence  in  either  case  of  the 
utterance  by  the  prisoner;  neither  order  has  been  traced  to  him 
beyond  the  proof  of  the  handwriting  in  the  one  case.  If  no  proof 
of  )iandwriting  had  been  given,  I  should  have  rejected  the  evidence 
of  the  receipt  of  the  goods  ^together.  As  it  is,  I  shall  tell  the 
jury  that  there  b  no  evidence — not  the  slightest— of  the  uttering 
of  either  order.  There  is  the  evidence  of  forgery  in  the  one  case, 
bat  no  evidence  at  all  in  the  other.  This  is  not  a  charge  for 
obtaining  goods  by  false  pretences.  A  great  deal  of  evidence  has 
been  given  which  no  doubt  was  thought  applicable,  but  I  am  at  a 
loss  to  see  bow  it  can  be  applied  to  this  case.  It  is  no  proof  of 
forgery  or  uttering.  But  for  the  evidence  of  the  forgery  in  the 
one  case,  I  should  have  been  bound  to  tell  the  jury  that  there  was 
not  a  scintilla  of  evidence  agunst  the  prisoner:  for  the  proof  of  the 
receipt  of  the  goods  is  no  evidence  of  uneiii^  the  c«der. 

The  caste  accor£i^y  went  to  the  jury  on  the  evidence  of  the 
handwriting  of  the  onler  to  Messrs.  CvXkk  and  Soq&  and  the  prisoner 
was  ultimatdv  convicted. 
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OXFORD  CRCUIT. 

WoRCESTEB  Spring  Assizes,  1852. 

March  8. 

(Before  Mr.  Justice  Wightman.) 

Reg.  t?.  New  ALL.  (a) 

Perjury — Evidence — Proof  of  charge  before  justiceSy  upon  the  hearing 
of  which  perjury  is  alleged. 

The  defendant  was  indicted  for  perjury  alleged  to  have  been  committed 
hij  him  on  the  hearing  before  justices  of  a  summons  charging  him  with 
being  the  father  of  an  illegitimate  child: 

Ueldj  that,  to  sttpport  the  indictment,  it  was  necessary  to  give  evidence 
of  the  charge  made  by  the  mother,  either  by  production  of  the  original 
order  made  thereon,  or  by  giving  secondary  evidence  of  the  summons 
after  notice  to  the  defendant  to  produce  it;  and  that,  in  the  absence  ef 
luch  notice,  it  was  not  sufficient  to  produce  the  minutes  of  the  prO' 
ceedings  by  the  clerk  to  the  justices,  those  minutes  being  of  no  greater 
authority  than  the  notes  of  a  short-hand  writer, 

THE  defendant  was  indicted  for  perjury.  The  indictment 
alleged  that  ^*  at  a  petty  sessions  of  the  peace  holden  in  and 
for  the  lx>rough  of  Eadderminster,  in  the  said  county  [of  Wor- 
cester], on  the  6th  day  of  February,  a.  d.  1852,  before  William 
Boycott,  the  younger,  William  Nicholls,  and  Henry  Talbot, 
esqaires,  justices  of  our  said  Lady  the  Queen,  assigned  to  keep 
the  peace  in  and  for  the  said  borough,  and  also  to  hear  and  deter- 
mine divers  felonies,  trespasses,  and  other  misdemeanors  in  the 
said  borough  committed,  Richard  Newall  appeared  in  pursuance 
of  a  certain  summons  requiring  him  to  answer  any  complaint 
which  one  Ann  Jones  should  then  and  there  make  against  him 
touching  her  having  been  delivered  of  a  bastard  child,  of  which 
ehe  alleged  him  to  be  the  father,  and  for  the  maintenance  whereof 
she  had  given  proof  that  he  did,  within  twelve  calendar  months 
after  its  birth,  pay  money ;  and  the  said  Richard  Newall  then  and 
there,  upon  the  hearing  of  the  said  complaint,  offered  himself  as  a 
vitness  for  and  on  behalf  of  himself,  the  said  Richard  Newall,  and 
was  then  and  there  duly  sworn,''  &c.  The  indictment  then  pro- 
ceeded to   allege,  that  upon   the  said  hearing  certain  questions 

(a)  Reported  by  J.  E.  Davis,  Esq.,  Barrister-At-Law. 
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therein  specified  became  and  were  material ;  that  the  defendant 
swore  in  the  negative  of  those  questions ;  and  proceeding  in  the 
usual  manner  to  affirm  the  truth  of  the  propositions,  negativing 
what  the  defendant  had  sworn. 

On  the  part  of  the  prosecution,  the  magistrates'  clerk  was  called 
as  a  witness.  He  produced  a  book  containing  the  minutes  made 
by  him  of  the  examination  of  the  witnesses  before  the  magistrates. 
The  entry  was  headed — 

**  Ann  Jones  1 

V.  V  Affiliation." 

Richard  Newall, ) 

The  evidence  was  then  set  out. 

**  Ann  Jones,  of,"  &c.  "  I  first  became  acquainted,"  &c. 
"Richard  Newall,  the  defendant,  sworn,  says, — I  know  the 
complainant,"  &c 

It  being  admitted  that  there  was  no  other  evidence  forthcoming 
of  the  proceedings  before  the  justices, 

Huddleston,  for  the  defendant,  submitted  that  the  original  sum- 
mons must  be  produced,  or  notice  to  produce  it  served  on  the 
defendant. 

Powell^  for  the  prosecution,  submitted  that  that  was  not  neces- 
sary, and  cited  Re^,  v.  Newman  (21  L.J.  75,  M.  C);  where,  on 
an  indictment  for  perjury  at  tlie  Central  Criminal  Court,  charging 
the  prisoner  with  having  conimitted  the  perjury  on  the  trial  of 
one  D.,  on  a  previous  indictment  for  a  misdemeanor  in  the  same 
court,  it  was  held  that  the  minutes  and  entries  of  the  trial  of  D., 
made  by  the  officer  of  the  court,  and  produced  by  him  on  the  trial 
of  the  indictment  for  perjury,  were  good  evidence  to  prove  that  D. 
had  been  so  tried,  as  alleged,  and  that  it  was  not  necessary  to  pro- 
duce any  record  or  certificate  of  the  trial  of  D.  In  the  present 
case,  moreover,  the  court  would  take  judicial  notice  of  the  statute 
giving  justices  the  power  to  hear  the  complaint  of  the  mothers  of 
illegitimate  children,  and  to  make  orders  upon  the  putative  fathers 
for  their  maintenance. 

WiGHTMAN,  J. — ^The  statute  pro\'ide8  that,  upon  complaint  by 
the  mother,  the  justice  shall  have  power  to  summon  the  putative 
father  before  him,  and,  upon  the  appearance  of  the  person  so  sum- 
moned, or  upon  proof  of  the  service  of  such  summons,  to  hear  and 
adjudicate  upon  the  case.  A  summons  is  therefore  necessary  to 
give  the  magistrates  jurisdiction ;  and  to  prove  that  they  had  juris- 
diction in  this  case  you  must  prove  that  the  defendant  was  duly 
summoned,  either  by  production  of  the  summons  or  by  secondary 
evidence  after  notice  to  the  defendant  to  produce  it.  The  minutes 
of  examination  in  this  case  are  no  more  than  the  minutes  of  a 
short-hand  writer,  and  only  answer  the  purpose  of  refreshing  the 
memory  of  the  witness. 

The  witness,  in  answer  to  questions  put  to  him  by  the  learned 
judge,  said  that  the  magistrates  made  an  order  on  the  defendant. 
There  were  three  original  orders.  One  original  order  was  depo- 
sited with  the  clerk  of  the  peace,  another   was   served   on   the 
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defendant,  and  thetUrdvMiriijpk^filie  person  serving  hinou  No 
aotioe  to  pmdmrm  iai  Men  given  to  the  defendant  of  either  the 
mmmMommmHc  ord^r,  and  neither  of  the  other  orders  were  in  court 

WiGHTMAN,  J. — ^What  evidence  is  there  of  the  charge  ?  Kyou 
ooold  show  the  woman's  charge,  then  the  witness  might  state  what 
the  defendant  said.  But  here  you  have  neither  the  woman's 
charge,  the  summons^  nor  any  notice  to  produce,  nor  the  order,  but 
A  mere  note  of  the  evidence. 

P^raoe// applied  to  have  the  trial  postponed,  in  order  that  the 
necessary  evidence  might  be  procured ;  but 

WiGHTMAN,  J.  refused  the  application,  the  defendant  being  in 
charge. — (To  the  jury:)— It  is  to  be  regretted  that  the  ends  of 
justice  may  be  defeated  in  this  case ;  but  the  evidence  is  deficient 
for  want  of  a  notice  to  the  defendant  to  produce. 

The  defendant  was  accordingly  acquitted. 


Bma. 

V. 

Nbwall. 
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Stafford  Spring  Assizes,  1852. 

March  12. 

(Before  Mr.  Babon  Platt.) 

Req.  v.  Dean,  (a) 

Rape — Evidence. 

AdmnibUihf  of  evidence  to  prove  itaiemeni  of  the  prosecutrix  denied 

b^  hcTy  with  rrferenee  to  a  former  tranaacHon  affecting  her  ehastiiy. 

The  prosecutrix^  on  a  charge  of  rape,  having,  on  cross-examination,  said 

that  she  had  herself  been  charged  with  stealing  money,  and  on  that 

occasion  had  accounted  to  a  police  constable  for  the  possession  of  the 

money,  by  stating  that  it  was  given  her  for  not  complaining  of  a  per- 

son  who  had  insulted  her  by  solicitations  against  her  chastity,  but 

denied  thai  she  had  said  tJie  money  was  given  her  for  having  connexion 

with  him; 

Held,  that  the  prisoner  could  not  call  the  constable  as  a  witness,  to 

contradict  the  prosecutrix,  by  proving  that  she  had  said  that  the  money 

woe  given  her  for  that  purpose, 

THE  proeecutrixy  who  was  a  servant  girl,  was  cross-examined 
as  to  a  charge  of  stealing  money  made  against  her  by  a  former 
and  the  statements  she  had  made  on  that  occasion.     It 

(a)  Beported  by  J.  E.  Davis,  Esq.,  Barrister-At-Law. 
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Bbg.        appeared  that  her  mistress  had  lost  the  sum  of  fifteen  shilliDgs^ 
Dea5        ^^^^  suspecting  that  the  prosecutrix  had  taken  it,  sent  for  Burrowes, 

1 "       a  police  constable^  who  searched  her  box  of  clothes.     The  prose- 

1852.  cutrix,  who  was  present  at  the  search,  snatched  up  a  paper  packet^ 
^~^  which,  on  being  taken  from  her  hand,  was  found  to  contain  fifteen 
Evidmee.  shillings.  She  was  asked  to  account  for  the  possession  of  that 
sum,  and  now  gave  the  following  version  of  what  she  said  to  the 
police  oflBcer  on  that  occasion.  "  I  told  Burrowes  that  a  gentle- 
man gave  me  fifteen  shillings  for  insulting  me.  I  told  him  (Bur- 
rowes) that  the  gentleman  had  first  offered  me  five  shillings  and 
then  fifteen.  Burrowes  asked  me  what  the  money  was  for.  I  did 
not  say  it  was  for  having  connexion  with  me,  but  I  said  it  was  for 
not  telling  of  the  gentleman  insulting  me.  Burrowes  asked  if 
the  gentleman  had  not  had  connexion  with  me.  I  said  he  had 
not.  The  gentleman  did  not  have  connexion  with  me.  He  caught 
hold  of  me  and  said  he  would  have  connexion  with  me.  I  refused. 
He  did  nothing  but  ask.  He  offered  me  five  shillings,  because  I 
said  I  would  have  him  taken  up.  I  found  fifteen  shillings  in  my 
basket  the  next  morning. 

Huddlestoriy  at  the  close  of  the  case  for  the  prosecution,  and  be- 
fore addressing  the  jury,  said,  he  wished  to  have  the  opinion  of 
the  learned  judge  whether  he  should  be  at  liberty  to  call  Burrowes 
as  a  witness,  to  contradict  the  prosecutrix  with  reference  to  the 
statement  she  now  says  she  made  to  him,  denying  that  she  told 
him  that  the  gentleman  had  given  her  the  fifteen  shillings  for 
having  connexion  with  her.  There  was  a  distinction  between 
this  case  and  those  in  which  it  was  held  that  a  witness  could  not 
be  called  to  prove  some  specific  act  of  prostitution  denied  by  the 
prosecutrix.  Here  the  question  was  as  to  a  statement  made  by 
the  prosecutrix  closely  afiecting  her  general  character  as  a  chaste 
woman. 

Mr.  Baron  Platt  said  he  would  consult  his  learned  brother 
Mr.  Justice  Wightman,  sitting  at  Nisi  Prius.  On  his  return  he 
said,  my  brother  Wightman  thinks  you  cannot  call  the  constable 
to  contradict  the  statement  of  the  prosecutrix,  but  with  regard  to 
her  general  character  you  may  call  him  or  any  other  witnesses. 
The  prisoner  was  acquitted. 
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Stafford  Spring  Assizes,  1852. 

March  13. 

(Before  Mr.  Baron  Platt.) 

Reg.  17.  Foster,  (a) 

MaUcioufly  damaging  machines — Statute  7  4*  8  Geo.  4,  c,  30,  s.  4 — 
fFhai  is  a  "  damage^ ^  within  the  statute — Machine  or  engine — Malice 
— Intent  to  destroy  or  to  render  useless, 

1.  The  silling  beneath  an  engine  employed  in  crushing  puddled  balls  of 
iron^  and  rolling  them  into  bars,  is  a  part  of  a  machine  or  engine 
within  the  statute  7  Sf  S  Geo,  4,  c,  30,  s.  4,  which  mahes  it  felony  if 
any  person  shall  unlawfully  and  maliciously  cut,  breah,  or  destroy,  or 
damage  with  intent  to  destroy  or  to  render  useless,  any  threshing 
machine  or  any  machine  or  engine,  whether  fixed  or  moveable,  prC" 
pared  for  or  employed  in  any  manufacture* 

2.  A  displacement  of  a  machine  is  within  the  same  statute ;  therefore 
placing  a  sledge-hammer  within  the  jaws  of  the  squeezers  of  the 
machine,  which  had  the  effect  of  displacing  and  depressing  the  silling 
and  brickwork  underneath,  causing  a  trifling  injury,  but  not  preventing 
the  working  of  the  machine,  is  a  damage  within  the  statute, 

3.  The  intent  to  destroy  or  to  render  useless  is  a  question  for  the  jury^^ 
and  may  be  inferred  from  the  mere  act  causing  the  damctge, 

4.  //  if  unnecessary  wider  this  statute  to  prove  express  malice,  for  every • 
thing  wilfully  done,  if  injurious,  must  be  inferred  to  be  done  with 
malice, 

THE  prisoner,  Abraham  Foster,  was  indicted  for  damaging  a 
machine  employed  in  manufacture,  the  property  of  Bernard 
Gilpin  and  another,  on  the  12th  of  February,  1852,  at  the  parish 
of  Cannock,  in  the  county  of  Stafford. 

The  first  count  of  the  indictment  alleged  that  the  prisoner  on 
the  12th  day  of  February,  1852,  at  the  parish  of  Cannock,  in  the 
county  of  Stafford,  a  certain  machine  then  and  there  being  em- 
ployed in  a  certain  manufacture,  to  wit,  in  the  manufacture  of 
iron  (the  s^d  machine  not  being  employed  in  the  manufacture  of 
dk,  woollen,  linen  or  cotton  goods,  or  goods  of  any  one  or  more 
cf  those  materials  mixed  with  each  other  or  mixed  with  any  other 
naterial^  or  any  framework  knitted-piece,  stocking,  hose,  or  lace), 

(a)  Reported  by  J.  £.  Dayis,  Esq.,  BarrUter-At-Law. 
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of  the  value  of  200il,  the  property  of  Bernard  Gilpin  and  another, 
and  then  and  there  feloniooslj,  unlawfully  and  maliciously  did 
damage,  with  intent  then  and  there  to  destroy^  the  said  mafihinci 
1852.        against  the  form  of  the  atatnte,  &c. 

—7-  In  a  second  count,  the  damage  was  alleged  to  be  done  with 

,u!^!!S     intent  to  render  the  machine  useless. 

A  third  count  charged  the  prisoner  with  feloniously,  unlawfully, 
and  maliciously  damaging,  with  intent  to  destroy  and  render  use- 
less, a  certain  machine  01  Bernard  Gilpin  and  another,  then  and 
there  being,  &c. 

George  Brough,  the  enjnneer  to  Messrs.  Gilpin  and  another, 
the  prosecutors,  who  were  manufacturers  of  iron,  was  examined 
as  a  witness,  and  stated  that  at  half-past  five  o'clock  on  the  morning 
of  the  1 2th  of  February,  he  was  at  the  door  of  the  rolling-mill 
engine-house,  and  within  sight  of  the  puddling  Jwmaee  and 
Muetzers.  He  saw  the  prisoner,  who  was  a  workman  in  the  em« 
ptoyment  of  the  prosecutors,  coming  down  the  rtire  (an  iron 
pathway  on  which  the  puddUng  balls  are  oonyeyed  firom  the  fur- 
nace to  the  squeezers)  with  a  sleagc4iammer,  which  he  was  drawing 
along  with  tongs  towards  the  squeezers,  the  same  way  as  if  he 
was  enga^ped  in  drawing  a  puddling  balL  He  brought  the  sledge- 
hammer m  this  manner,  and  put  it  between  the  jaws  of  the 
aqueezena,  the  engine  being  then  in  motion.  There  is  a  sort  of 
step  in  the  lower  jaw  of  the  squeezers  between  the  narrow  and 
wide  part,  and  the  praetioe  is  to  hold  the  puddlii^  balls  with  the 
tonga  in  the  wider  part  of  the  squeezers  a^^idnst  the  stq>,  until 
by  the  action  of  the  squeezers  it  is  partially  crushed,  and  then 
to  remoye  it  into  the  nftper  or  narrower  part  of  the  squeezers. 
By  tlus  method  the  strain  on  the  ^i^ine  (worked  by  steam  power) 
which  would  result  from  ftirciK  the  baUa  at  once  into  the  angle 
of  the  squeezers  is  ayoided.  '&e  pridGoer  put  the  hammer  into 
the  upper  part  of  the  squeezers,  and  the  witness  immediately 
keaxd  a  load  report,  as  ^  a  blow,  shakii^  the  buikfii^.  The 
witness  called  oat  to  the  piidoner,  who  remained  near  the  squeezers, 
^  There,  roang  man,  you  hare  done  something  now."*  He  made 
no  reply,\>at  took  the  hammer  &om  the  squeezers  with  the  tcmgs, 
whidi  lie  continued  to  hold.  After  the  report  the  witness  ex- 
amined the  stqueezers,  but  perodred  no  mark.  He  then  went 
into  the  Sfmirtstr-Me  and  examined  the  nufmm  of  the jmrr-mlbae/ 
of  the  en^ne  and  the  m^s.  They  were  £$pljic«l.  Tne  sUHmg 
of  the  carraife  was  ako  ffi^pbced.  Tliew  injunes  woold  not  bare 
oocan>ed  if  m  sleii^e-hammer  had  not  be«n  pat  in.  Tlkey  oooM 
not  haT«  nessohed  60m  an  oi^finaix  poddHi^  ball  b«i^  placed  in 
tl^e  squeezers. 

On  cross-rnnynaliop,  the  witness  sui  ^kat  the  conaecdi^  rod 
was  &|)laoed  and  Efted  n{s  bat  the  ei^ne  was  not  so  mndh  £s- 
l^aMd  as  to  wei^ent  the  work  fitv^oi  ^oing  cm.  It  contmned  to 
ndl  fmiilni  ifw  JberK,  wlodi  are  bars  tkax  are  ndled  oot  and 
rat  »  and  heaaed  acaoL  TW  eKine  contiMKd  ao  wock  far  two 
^n^aadtlmtha^MlitaBbvJayiMHWK^  Sonaitof  tke 
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POTner,  the  millwright^^  deacribed  the  injnries.  The  oak  silling 
aod  the  brickwork  under  it  had  given  way  and  sunk^  and  the  car- 
riage went  down  with  it.  Two  days  before,  every  thing  was  in 
order.  The  spor  was  new.  The  actual  damage  done  to  the 
squeezers  was  three  shillings,  and  the  total  damage  to  the  machine 
five  shillings.  The  value  of  the  whole  machine  was  five  thousand 
poimd&  He  included  the  silling  as  part  of  the  machine.  If  the 
oiling  had  not  given  way,  the  probable  damage  would  have  been 
Qpwards  of  one  thousand  pounds. 

The  sledge-hammer  was  produced.  Its  weight  was  fourteen  or 
fifteen  pounds. 

When  the  prisoner  was  taken  into  custody,  he  said,  *'  I  took 
the  tongs  to  fetch  the  sledge  to  clean  mv  bars,  and  took  hold  of 
the  'stail*  (the  handle  of  the  hammer)  with  the  tongs,  and  took  it 
down  the  race  and  put  it  under  the  squeezers  the  same  as  a  balL** 
Rupert  Kettk,  at  the  close  of  the  case  for  the  prosecution^ 
objected  that  the  offence  charged  was  not  made  out.  First, 
the  act  must  be  shown  to  have  been  done  wilfully  and  mali- 
ciously, and  express  malice  must  be  proved.  In  the  case 
of  iler  v.  NewiU,  R.  &  M.  C.  C.  458,)  (b)  which  was  an  in- 
dictment under  the  same  statute  (7  &  8  Geo.  4,  c  30,)  it  was 
held,  that  an  intention  to  injure  another  person,  and  not  the 
owner  of  the  property,  was  sufficient  to  support  the  indictment 
duu^n^  the  intent  to  be  to  injure  the  owner;  but  still  express 
amlice  to  some  one  was  proved  in  that  case.  The  25th  section  of 
the  statute  did  not  get  rid  of  the  objection,  for  it  contemplated 
express  malice  to  some  person,  (c)  There  was  no  proof  that  the 
defendant  knew  the  consequences  that  would  follow  from  his  act. 

Platt,  B. — Everything  wilfully  done,  if  injurious,  must  be 
inferred  to  be  done  with  malice. 

Ektle. — Another  point  was,  that  there  was  no  damage  to  any 
machine  or  ei^ne  within  the  statute,  {d)  The  injury  was  to  the 
iiBinff,  and  not  to  the  machine. 

"PLatt,  B. — ^You  say  that  the  machine  is  only  that  part  in 
motion,  aiid  not  what  it  rests  upon. 
Kettle. — Exactly  so. 

(h)  lo  that  ease  the  priaoner  was  convicted  od  an  indictment  charging  him  with  malicioiialjf 
Ac.  settini;  fire  wiUi  intent  to  injnre  Joseph  Chettle.  The  property  fired  belonged  to  him,  bat 
the  jniy  feaiid  the  prisoner  gniltj  with  intent  to  injure  Charles  Smith,  and  that  there  was  no 
iitcat  to  injare  Chettle,  eiLoept  so  far  as  bj  law  it  most  be  so  considered.  It  was  held  that 
tht  taunttiaD.  was  good. 

(c)  **  Evtrj  punishment  and  forfeiture  by  this  act  imposed  on  any  person  malicioosly  committing 
1ST  ittfmn,  whether  the  same  be  pnniahable  upon  indictment  or  npon  summary  conyictioo, 
iksO  tqaaHj  applj  aod  be  enforced,  whether  the  offence  shall  be  committed  from  malice  con- 
ceived agunai  the  owner  of  the  property  in  respect  of  which  it  shall  be  committed,  or  other- 
viR."— 7  ft  8  Geo.  4,  e.  30,  s.  25. 

(^  **  If  asj  persoQ  shall  nnUwfully  and  maliciously  cut,  break,  or  destroy,  or  damage  with 
'vuat  fo  dvtroj  or  to  render  useless,  any  threshing  machine,  or  any  machine  or  engine,  whether 
tad  er  moveable,  prepared  for  or  employed  in  any  manufacture  whatsoever  (except  the  mann- 
^tan  of  fHlr^  woolleo,  linen,  or  cotton  goods,  or  goods  of  any  one  or  more  of  those  materials 
liial  with  aadi  other,  or  mixed  with  any  other  material,  or  any  frame- work  knitted  piece, 
i6dU^  hoM  or  laca),  erery  such  offender  shall  be  guilty  of  felony,"  &c— 7  &  8  Geo.  4,  c.  30, 
14 
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Platt,  B. — The  whole  machine  does  not  move  when  in  work. 
What  do  you  say  to  the  parts  of  the  machine  not  in  motion  ? 

Kettle. — The  whole  machine  sank  tc^ether.  Another  objection 
is  founded  upon  the  nature  of  the  injury.  The  statute  speaks 
of  cutting,  breaking,  or  destroying^  or  damaging  with  intent  to 
destroy  or  to  render  useless.  In  this  case  there  was  no  cutting, 
no  breakage,  no  destruction ;  only  a  displacement.  A  displace- 
ment is  not  within  the  statute.  A  fourth  point  was,  that  the  in- 
jury must  be  done  with  intent  that  a  particular  consequence 
should  ensue.  There  was  no  intent  to  destroy  in  this  case.  The 
prosecution  was  bound  to  show  an  intent  to  destroy  the  machine 
or  render  it  useless,  or  at  least  to  prove  facts  and  circumstances 
firom  which  that  intent  may  be  inferred. 

VoMffkam  for  the  prosecution. — The  indictment  is  sustained  by 
the  evidence  which  brings  the  case  within  the  statute.  Besides 
cutting,  breaking  and  destroying,  the  statute  says  **  or  damage." 
Hie  effect  of  the  prisoner's  act  might  have  been  only  a  displace- 
ment ;  but  if  that  displacement  damaged  the  machine,  that  is 
suflScient. 

Platt,  B. — You  contend  that  if  the  machine  were  removed 
and  placed  in  the  yard  of  the  manufactory,  that  would  be  within 
the  act. 

Vauffhan. — ^Yes.  The  term  "damage'*  was  introduced  to  include 
o4her  offences  not  included  in  the  words  cutting,  breaking,  or 
destroying.  If  a  machine  is  bent,  that  would  be  damage  falling 
within  the  purview  of  the  act. 

Platt,  B. — The  millwright  says  the  sill  L»  part  of  the  machine. 
I  doubt,  however,  whether  a  outplacement  is  suiHcient,  but  I  shall 
not  decide  definitively  here.  I  shall  reserve  the  point,  and  speak 
to  my  learned  brother  l^Ir.  Justice  Wlghtman  about  it.  With 
respect  to  the  intent,  that  b  for  the  jury  to  judge  o£ 

The  trial  then  proceeded,  and  the  prisoner  was  ccmvicted. 

On  the  following  day,  Mr.  Baron  Piatt  said  he  had  consulted 
with  Mr.  Justice  Wi^tman  on  Abraham  Foister^s  case,  and  be 
was  of  ODinion  that  a  dislocatioa  or  disarrangement  of  a  machine 
was  within  the  statute,  and  that  the  silling  was  to  be  conadered 
as  part  of  the  machine ;  con^seqaentlj  the  prisoner  was  rightly 
convicted 
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Stafford  Spbing  Assizes,  1852. 
March  16. 

(Before  Greaves,  Q.  C.) 

Reg.  v.  Bailey,  {a) 

False  pretence —  Variance  between  averment  and  evidence.'^Power  of 
amendment  under  the  14  4*  15  Vict,  c,  100,  s.  1. 

In  an  indictment  Jor  obtaining  money  by  false  pretences,  the  pretence 
alleged  was,  that  the  defendant  had  been  to  B,  on  behalf  of  the  prose- 
cutrix^ and  had  served  a  certain  order  of  affiliation  on  one  J.  B.^  and 
that  he  was  entitled  to  receive  for  serving  the  said  order  the  sum  of  Jive 
shillings: 

Held,  that  this  averment  was  not  supported  by  proof  that  the  defendant 
said  thai  he  had  been  with  the  order  to  B,  to  serve  J,  B.  and  left  it 
with  the  landlady  where  J.  B.  lodged,  he  being  out,  S^c, 

Hdd,  also,  that  this  was  not  an  amendable  variance  within  the  meaning 
(f  tkestatute  14  ^  15  Vict  c.  100,  s,  1. 

THE  prisoner,  George  Edward  Bailey,  was  indicted  for  obtaining 
money  bj  means  of  false  pretences. 

The  in(uctment  alleged  that  he  pretended  to  Emma  Fletcher, 
of  West  Bromwich,  &c  *Hhat  he,  the  said  George  Edward  Bailey, 
had  been  to  Bretley,  in  Derbyshire,  on  behalf  of  the  said  Emma 
Fletcher,  and  served  a  certain  order  of  affiliation  on  one  John 
BeE  (meaning  John  Bell  of  Bretley  aforesaid,  named  in  the  said 
order  of  affiliation,)  and  that  he,  the  said  George  Edward  Bailey, 
WIS  thm  entitled  to  have  and  receive  of  the  said  Emma  Fletcher, 
for  serving  the  said  order,  the  sum  of  5s. ;  whereas  in  truth  and  in 
Act  the  said  George  Edward  Bailey  had  not  been  to  Bretley, 
ID  Derbyshire,  on  behalf  of  the  said  Emma  Fletcher,  to  serve  the 
said  order  of  affiliation  on  the  said  John  Bell ;  and  whereas  the 
said  George  Edward  Bailev  was  not  then  entitled  to  have  and 
receive  of  the  s^d  Emma  ^Fletcher  the  sum  of  5s.,  by  means  of 
which  false  pretence  the  said  George  Edward  Bailey  obtained 
from  the  aaid  Emma  Fletcher  two  pieces  of  the  current  coin  called 
balf-crowns,  of  the  moneys  of  the  said  Emma  Fletcher,"  &c 

Emma  Fletcher,  the  prosecutrix,  deposed  that  the  prisoner  made 
tiie  following  statement  to  her: — '^  He  told  me  he  had  been  with 
the  order  to  Bretley,  to  serve  one  Bell,  and  left  it  with  the  land- 

(a)  Reported  bj  J.  E.  Davis,  Esq.,  Uarri&tcr-at-Law. 
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Rn.        lady  at  the  Chesterfield  Arms  there,  where  Bell  lodged,  he  being 

»•  out;  that  he  would  not  overcharge  for  his  journey,"  &c. 

t^f7*  Huddleston,  for  the  prisoner,  submitted  that  the  allegation  in 

1852.        the  indictment  was  not  supported  by  the  evidence.     The  indict- 

ment  alleged  that  the  defendant  pretended  that  he  had  served  the 

-^J^^fJP^fl^  order  of  affiliation  personally  on  John  Bell,  whereas   what  the 
"fotmnc*.     defendant  said  was,  that  he  Iiad  left  the  order  with  a  third  person 
to  give  to  hinh 

Scotland,  for  the  prosecution,  contended  that  the  substantial 
charge  was  sufficiently  proved.  The  defendant  clearly  intended 
to  cause  the  prosecutrix  to  believe  that  the  order  had  reached 
Bell's  hands,  and  that  a  service  had  been  effected  by  his  instru- 
mentality. ' 

Greayes,  Q.  C,  after  retiring  to  consult  Mr.  Baron  Piatt, 
sitting  in  the  Crown  Court,  said  he  was  sorry  to  stop  a  case  on 
this  point,  but  both  he  and  Mr.  Baron  Piatt  were  clearly  of  opinion 
that  the  all^ation  in  the  indictment  meant  a  personal  service,  and 
that  consequently  the  pretence  was  not  proved  as  alleged. 

Scotland  then  appli^  to  amend  the  indictment  by  making  the 
all^ation  correspond  with  the  evidence. 

Gbeayes,  Q.  C.,  said  that  he  was  afraid  that  he  had  no  power 
to  order  the  amendment  under  the  recent  act,  14  &  15  Vict,  c  100, 
8.  1.      As    originally  drawn,  the  bill  provided  for  such  a  case, 
but  those  words  had  been  struck  out  in  the  House  of  Lords. 
The  section,  as  it  now  stands,  only  provides  for  a  variance  between 
the  statement  in  the  indictment,  "and  the  evidence  offered  in 
proof  thereof,  in  the  name  of  any  county,  riding,  division,  city, 
borough,  town  corporate,  i)ari8h,  township,  or  place  mentioned  or 
described  in  any  such  indictment,  or  in  the  name  or  description  of 
any  person  or  persons,  body  politic  or  corporate,  therein  stated  or 
alleged  to  be  the  own^r  or  owners  of  any  property,  real  or  per- 
sonal, which  shall  form  the  subject  of  any  offence  charged  therein, 
or  in  the  name  or  description  of  any  person  or  persons,  body  politic 
or  corporate,  therein  stated  or  alleged  to  be  injured  or  damaged, 
or  intended  to  be  injured  or  damaged  by  the  commission  of  such 
offence,  or  in  the  christian  name  or  surname,  or  both  christian 
name  and  surname,  or  other  description  whatsoever,  of  any  person 
or  persons  whomsoever  therein  named  or  described,  or  in  the  name 
or  description  of  any  matter  or  thing  whatsoever  therein  named 
or  descnbed,   or  in  the  ownership  of  any  property  named   or 
described  therein."     In  this  case  the  variance  could  not  be  said  to 
be  in  the  name  or  description  of  any  matter  or  thing  named  or  de- 
scribed in  the  indictment  He  was  not  sorry  this  case  had  occurred, 
for  it  illustrated  the  utility  and  necessity  for  the  provision  originaUy 
contained  in  the  bill. 

^^i^  prisoner  was  therefore  acquitted. 
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Guildford,  1852. 

August  3. 

(Before  Mr.  Justice  Maule) 

Beg.  v.  Smith  and  another,  (a) 

1 3  EUz.  c.  5,  s.  3 — Indictment — Fraudulent  conveyance. 

For  omy  offence  toithin  13  Eliz.  c.  5,  s.  S,  the  offender  may  be  proceeded 
ayamst  by  indictment. 

In  such  an  indiciment  it  is  not  necessary  to  set  out  the  specific  facts 
which  constitute  thejraud. 

THE  defendants  were  charged  upon  the  following  indictment 
under  the  3rd  section  of  the  13  Eliz.  c.  5>  (b)  for  making  a 
fraudulent  conveyance. 

Surrey,  \  The  jurors  for  our  Lady  the  Queen  upon  their  oath  indictment 
to  wit.  J  present,  that  heretofore  and  before  the  committing  of 
die  offence  hereinafter  next  mentioned,  to  wit,  on  the  1st  day  of 
January  in  the  year  of  our  Lord  1850,  and  on  divers  other  days 
tnd  times  heretofore,  Wm.  Smith  hereinafter  mentioned  had  com- 
mitted and  caused  to  be  committed  near  to  and  in  the  neighbour- 
hood of  certain,  to  wit,  twenty-two  messuages,  of  and  belonging 
to  one  T.  C.  M.,  to  wit,  at  West  Hill  Grove,  in  the  parish  of 
Battersea^  in  the  county  of  Surrey,  divers  nuisances  and  injurious 
acts,  matters  and  things,  to  the  great  damage  and  injury  of  the 
oud  T.  C.  M.,  to  wit,  to  the  amount  of  300/L  and  upwards.  Where- 
fore the  said  T.  C.  M.  heretofore,  to  wit,  on  the  27th  day  of 
Jamiary  in  the  year  of  our  Lord  1851,  did  commence  a  certain 
•etkm  on  the  case  agiunst  the  said  W.  S.,  to  wit,  in  the  court  of 
our  Lady  the  Queen  before  the  Queen  herself,  whereby  to  recover 
from  the  said  W.  S.  the  lawful  damages  sustained  by  the  said 
T.  CL  M.  for  and  in  respect  of  the  said  nuisances  and  injurious 
aetSy  matters  and  things  aforesaid. 

^  That  thereupon  such  proceedings  were  had  and  taken  in  the 
add   action^  that  afterwards,  to  wit,  at  the  Assizes  holden  at 

M  Rmorted  by  B.  C.  BoBnrsozr,  Esq^  Barrister-at-law. 

Qf)  It  iam  been  thcmght  right  to  set  out  this  indictment  At  some  length,  as  it  is  the  onlj 
faBB  of  tbe  kind  to  be  found  in  the  books.  It  was  drawn,  after  much  conaideration,  bj  the 
BcpB^  Clerk  of  Asnie  on  the  Home  Circnit,  and  is  believed  to  be  the  onlj  instance  in  which 
•  attaipt  kas  been  nude  to  render  this  section  the  basis  of  a  criminal  prosecntiony  a  faxX 
mmlaibleyooniidiering  the  extensive  nature  of  its  operation.  The  fitcts  of  the 
~  r  ■faown  by  the  infietaMot  itselt 
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Kingston-on-Thames,  in  and  for  the  county  of  Surrey  aforesaid, 
the  said  action  came  on  to  be  tried  and  then  and  there,  before  the 
Right  Honourable  John  Lord  Campbell,  and  the  Ri^ht  Honour- 
able Sir  James  Parke,  Knight,  then  and  there  being  Her  Majesty's 
Justices  assigned  to  take  the  Assizes  in  and  for  the  said  county, 
was  by  a  certain  jury  of  the  country  in  due  form  of  law  tried, 
upon  which  said  trial  the  said  jury  did  find  and  say  upon  their 
oaths  that  the  said  W.  S.  was  guilty  of  the  grievances,  nuisances 
and  injurious  acts,  matters  and  things  aforesaid ;  and  assessed  the 
damages  of  the  said  T.  C.  M.  on  occasion  thereof,  over  and  above 
his  costs  and  charges  by  him  about  his  said  suit  in  that  behalf 
expended,  to  300/1,  and  assessed  those  costs  and  charges  at  40^. 

"  That  during  the  pendency  of  the  said  suit,  to  wit,  from  the 
commencement  of  the  said  suit  until  the  28th  day  of  March  in 
the  year  of  our  Lord  1851,  the  said  W.  C.  was  seised  in  his 
demesne  as  of  fee  of  and  in  certain  lands,  hereditaments,  and 
premises  within  the  said  county,  to  wit,  at  the  parish  of  Battersea, 
m  the  county  of  Surrey. 

"  That  the  said  W.  S.  late  of  the  parish  of  Wandsworth,  in  the 
county  aforesaid,  labourer,  and  S.  Everett,  late  of  the  same  place, 
labourer,  devising  and  wickedly  intending  and  contriving  to  injure, 
prejudice  and  aggrieve  the  said  T.  C.  M.,  and  to  defraud  and 
deprive  him  of  any  damages  and  costs  to  be  recovered  in  the  said 
action  whilst  the  same  was  so  pending  as  aforesaid,  and  immedi- 
ately before  the  same  came  on  for  trial  as  aforesaid,  and  in 
anticipation  of  the  said  verdict,  to  wit,  on  the  day  and  year  last 
aforesaid,  at  the  parish  last  aforesaid,  in  the  county  aforesaid,  did 
devise,  contrive  and  prepare,  and  cause  to  be  prepared,  a  certain 
feigned,  covinous  and  fraudulent  alienation  and  conveyance, 
whereby  the  said  W.  S.  expressed  and  declared  to  appoint  and 
grant  to  the  said  S.  £.,  the  lands,  tenements  and  hereditaments 
aforesaid,  to  hold  to  him  the  said  S.  £.  and  his  heirs  for  even 

"  That  the  said  W.  S.  and  S.  E.,  wickedljr  and  fraudulently 
devising,  contriving  and  intending  as  aforesaid,  on  the  day  and 
year  amresaid,  at  the  parish  aforesaid,  in  the  county  aforesaid, 
unlawfully,  knowingly,  wilfully,  fraudulently,  covinously  and 
injuriously  did  execute  and  become  parties  to  the  said  alienation 
and  conveyance,  and  then  and  there  wittingly  and  willingly  did 
put  in  ure,  avow,  maintain,  justify  and  defend  the  same  alienation 
and  conveyance,  as  true,  simple,  and  done  and  made  bondjide  and 
upon  good  consideration,  and  as  a  conveyance  and  alienation 
whereby  the  said  W.  S.  had  really  and  bond  fide  appointed  and 
granted  to  the  said  S.  E.  the  lands,  tenements  and  hereditaments 
aforesaid,  to  hold  to  him  the  said  S.  E.  and  his  heirs  for  ever. 
Whereas  in  truth  and  in  fact  the  said  alienation  and  conveyance 
was  not  nor  is  it  bond  fide.  And  whereas  the  truth  was  and  is 
that  the  same  was  so  devised,  contrived  and  executed  as  aforesaid, 
of  malice,  fraud,  collusion  and  guile,  and  to  the  end,  purpose  and 
intent  to  delay  and  hinder  the  said  T.  C.  M.  of  and  in  his  said  just 
and  lawful  action  and  the  said  damages  by  reason  of  the  premises : 
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to  the  great  let  and  hinderance  of  the  due  course  and  execution  of 
law  and  justice,  to  the  great  injury  of  the  said  T.  C.  M.,  against 
the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and 
dignity. 

Second  CounL  as  in  the  first  count,  to  the  asterisk,  and  con- 
tiaued  thus: — That  the  said  \V.  S.  and  S.E.,  devising  and  wickedly 
intending  and  contriving  to  injure,  prejudice  and  aggrieve  the  said 
T.C.M.,  and  to  defraud  and  deprive  him  of  any  damages  and  costs 
to  be  recovered  in  the  said  action  whilst  the  same  was  so  pending  as 
aforesaid,  and  immediately  before  the  same  came  on  for  trial  as 
aforesaid,  and  in  anticipation  of  the  said  verdict,  to  wit,  on  the 
day  and  year  last  aforesaid,  at  the  parish  of  Wandsworth,  in  the 
county  aforesaid,  did  devise,  contrive  and  prepare,  and  cause 
to  be  prepared,  a  fraudulent  alienation  and  conveyance  of 
the  lands,  tenements  and  hereditaments  aforesaid.  That  the 
said  W.  S.  and  S.  E.  wickedly  and  fraudulently  devising, 
contriving  and  intending  as  aforesaid,  on  the  day  and  year 
aforesaid,  at  the  parish  last  aforesaid,  in  the  county  aforesaid, 
unlawfully,  knowingly,  wilfully,  fraudulently,  covinously  and 
mjuriously  did  execute  and  become  parties  to  the  said  alienation 
and  conveyance,  and  then  and  there  wittingly  and  willingly  did 
put  in  ure,  avow,  maintain,  justify  and  defend  the  same  alienation 
and  conveyance,  as  true,  simple,  and  done  and  made  bond  Jide  and 
upon  gooa  consideration,  and  as  a  conveyance  and  ahenation, 
whereby  the  said  W.  S.  had  really  and  bond  Jide  aliened  and  con-- 
teyed  to  the  said  S.  E.  the  lands,  tenements  and  hereditaments 
aforesaid,  to  hold  to  him  the  said  S.  E.  and  his  heirs  for  ever ; 
whereas  in  truth,  &c  as  in  first  count. 

Tlurd  Count  to  the  asterisk. — That  during  the  pendency  of  the 
8ud  action  and  in  anticipation  of  the  said  verdict,  to  wit,  on  the  day 
and  year  last  aforesaid,  a  certain  feigned,  covinous  and  fraudulent 
alienation  and  conveyance  had  been  devised,  contrived,  prepared 
and  executed  by  and  between  the  said  W.  S.  and  the  said  S.  E., 
whereby  the  said  W.  S.  was  expressed  and  declared  to  appoint 
and  CTant  and  make  over  to  the  said  S.  E.,  the  lands,  tenements, 
and  hereditaments  aforesaid,  to  the  said  S.  E.  and  his  heirs  for 
ever-  That  the  s^d  W.  S.  and  S.  E.,  wickedly  devising,  contriving 
and  intending  to  injure,  prejudice  and  aggrieve  him,  and  to  de- 
prive him  oi  the  said  damages  and  costs  in  the  said  action  so 
fonnd  as  aforesaid,  afterwards,  to  wit,  on  the  26th  day  of  April, 
in  the  year  of  our  Lord  1851,  at  the  parish  of  Wandsworth,  in 
the  county  aforesaid,  unlawfully,  wittingly  and  willingly  did  put 
in  ure,  avow^  maintain,  justify  and  defend  the  same  alienation  and 
conveyance,  as  true,  simple,  and  done  and  made  bo7id  Jide,  and 
upon  good  consideration,  and  as  a  conveyance  and  alienation, 
vbereby  the  said  W.  S.  had  really  and  bond  Jide  appointed, 
granted  and  made  over  to  the  said  S.  E.,  the  lands,  tenements 
ttd  hereditaments  aforesaid,  to  hold  to  him  the  said  S.  E.  and  his 
koTB  for  ever ;   whereas  in  truth  and  in  fact,  &c. 
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Reg.  Fourth  County  as  first  count  tcasterisk. — That  during  the  pending 

*'•  of  the  said  action  and  in  anticipation  of  the  said  verdict,  to  wit,  on 

the  day  and  year   last  aforesaid,  a  certain  feigned,  covinous  and 
fraudulent  alienation  and  conveyance  had  been  devised,  contrived, 
1852.        prepared  and  executed  by  and  between  the  said  W.  S.  and  the 
Fraudulent     ®*^^  ^*  ■'^•>  ^^  ^^®  lands,  tenements  and  hereditaments  aforesaid, 
conveyance-^   to  the  Said  S.  E.  and   his   heirs  for   ever.     That  the  said  W.  S. 
IS  Eiiz.  c.  5,   and   S.  E.,   wickedly  devising,  contriving  and  intending   to  in- 
*'  '        jure,  prejudice   and  aggrieve  the   said   T.    C.   M.,  and   defraud 
and   deprive   him   of   the   said   damages  and   costs   in   the   said 
action   so  found  as   aforesaid,    afterwards,   to   wit,  on  the   26th 
day  of  April,  in  the  year   of  our  Lord  1851,  at  the  parish   of 
Wandsworth  aforesaid,  in  the  county  aforesaid,  unlawfully,  wit- 
tingly and  willingly  did  put  in  ure,  avow,  maintain,  justify  and 
defend  the  same  alienation  and  conveyance,  as  true,  simple,  and 
done  and  made  bonajide^  and  upon  good  consideration,  and  as  a 
conveyance  and  alienation   whereby  the  said  W.  S.  had  really 
and  bond  fide  granted,  bargained,  aliened,  released,  conveyed  and 
made  over  to  the  said   S.  E.,  the  lands,  tenements  and  heredita- 
ments aforesaid,  to  hold  to  him  the  said  S.  E.  and  his  heirs  for 
ever,  &c. 

Fifth  Count, — And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present,  that  the  said  W.  S.  and  the  said  S.  E., 
and  divers  evil-disposed  persons  wickedly  intending  to  injure  the 
said  T.  C.  M.,  on  the  28th  day  of  March,  in  the  year  of  our  Lord 
1851,  with  force  and  arms,  at  the  parish  of  Wandsworth,  in  the 
county  aforesaid,  did  amongst  themselves  conspire,  combine,  con- 
federate and  agree  together,  fraudulently,  maliciously  and  covin- 
ously  to  delay,  hinder  and  defraud  the  said  T.  C.  M.  of  all  such 
damages  which  he  might  thereafter  recover  against  the  said  W.  S. 
in  a  certain  action  which  was  then  pending  in  the  court  of  our 
said  Lady  the  Queen,  before  the  Queen  herself,  wherein  the  said 
T.  C.  M.  was  plaintiff  and  the  said  W.  S.  was  defendant,  to  the 
evil  example  of  all  others  in  the  like  case  offending,  against  the 
peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 

Sixth  Count — And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present,  that  the  said  W.  S.  and  the  said  S.  E., 
and  divers  evil-disposed  persons  \vickedly  intending  to  injure  the 
said  T.  C.  M.,  on  the  28th  day  of  March,  in  the  year  of  our 
Lord  1851,  with  force  and  arms,  at  the  parish  of  Wandsworth,  in 
the  county  aforesaid,  did  amongst  themselves  conspire,  combine, 
confederate  and  agree  together,  fraudulently,  maliciously  and 
covinously  to  delay,  hinder  and  defraud  the  creditors  of  the  said 
W.  S.,  to  the  evil  example  of  all  others  in  the  like  case  offending, 
against  the  peace  of  our  Lady  the  Queen,  her  crown  and  dignity. 
Seventh  Count. — And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present,  that  the  said  W.  S.  and  the  said  S.  E., 
•  and  divers  evil-disposed  persons  wickedly  intending  to  injure  the 

said  T.  C  M.,  on  the  28th  day  of  March,  in  the  year  of  our  Lord 
1851,  with  force  and  arms,  at  the  parish  of  Wandsworth,  in  the 
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coanty  aforesaid^  did  amongst  themselves  conspire,  combine, 
confederate  and  agree  together,  fraudulently,  maliciously  and 
covinously  to  cheat  and  defraud  the  said  T.  C.  M.  of  the  fruits, 
and  of  all  benefits  and  advantages  of  any  execution  or  executions 
which  he  might  thereafter  lawfully  issue  or  cause  to  be  issued 
against  the  lands  or  tenements  of  the  said  W.  S.,  to  the  evil  ex- 
ample of  all  others  in  the  like  case  offending,  against  the  peace  of  conveyance— 
our  Lady  the  Queen,  her  crown  and  dignity.  ^^  ^^  ^'  ^* 

Eighth  Count. — And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present,  that  the  said  W.  S.  and  the  said 
S.  E.,  and  divers  evil-disposed  persons,  wickedly  intending  to 
injure  the  said  T.  C.  M.  on  the  28th  day  of  March,  in  the  year 
of  our  Lord  1851,  with  force  and  arms,  at  the  parish  of  Wands- 
worth, in  the  county  aforesaid,  did  amongst  themselves  conspire, 
combine,  confederate  and  agree  together,  fraudulently,  maliciously 
and  covinously  to  cheat,  injure,  impoverish,  prejudice  and  defraud 
the  said  T.  C.  M.,  to  the  evil  example  of  all  others  in  the  like 
case  offending,  &c. 

Ninth  Count. — And  the  jurors  aforesaid,  upon  their  oath  afore- 
sidd,  do  further  present,  that  heretofore  and  before  and  at  the 
time  of  the  commission  of  the  offence  hereinafter  next  mentioned, 
to  wit,  on  the  28th  day  of  March,  in  the  year  of  our  Lord  1851, 
a  certain  action  on  the  case  was  pending  between  the  said  W.  S. 
and  the  said  T.  C.  M.,  to  wit,  in  Her  Majesty's  Court  of  Queen's 
Bench,  at  Westminster,  whereby  the  said  T.  C.  M.  sought  to  re- 
cover from  the  said  W.  S.,  damages  for  certain  nuisances  and 
injarioas  acts,  matters  and  things  alleged  to  have  been  done  and 
committed  to  the  injury  of  the  said  T.  C.  M.  That  the 
said  W.  S.  and  S.  E.,  and  divers  evil-disposed  persons,  whilst 
the  said  action  was  so  pending  as  aforesaid,  to  wit,  on  the 
day  and  year  aforesaid,  at  the  parish  last  aforesaid,  in  the  county 
af(»re8aid,  unlawfully  and  wickedly  did  conspire,  combine,  confe- 
derate and  agree  together,  by  divers  unlawful,  false,  fraudulent 
and  infiirect  ways,  means,  devices,  stratagems  and  contrivances, 
to  impede^  hinder,  prevent  and  delay  the  said  T.  C.  M.  in  the  said 
action,  and  in  the  prosecution  thereof,  and  in  the  recovery  of 
damages  for  the  nuisances  and  injurious  acts,  matters  and  things 
aforesaid,  to  the  great  injury  of  the  said  T.  C.  M.,  against  the 
form  of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 

Locke  (for  the  defence),  moved  after  verdict,  in  arrest  of  judg- 
ment, on  the  ground  that  no  proceeding  by  indictment  was  con- 
tonplated  by  the  statute.  The  third  section  was  in  these  words : 
"That  all  and  every  the  parties  to  such  feigned,  covinous  or 
iiaudulent  feoffment,  gift,  grant,  alienation,  bargain,  conveyance, 
bonds,  suits,  jud^ents,  executions  and  other  things  before 
expressed,  and  being  privy  and  knowing  of  the  same  or  any  of 
them,  which  at  any  time  after  the  10th  day  of  June  next  coming, 
Aall  wittinprly  and  willingly  put  in,  ure,  avow,  maintain,  justify 
or  defend  the  same,  or  any  of  them,  as  true,  simple,  and  done,  had 

D  2 


36  CMMrNAL   LAW   CASES. 

Beo.        or  made  honajide^  and  upon  good  consideration  ;  or  shall  alien  or 
^^*  assign  any  the  lands,  tenements,   goods,  leases,  or  other    things 

AsomnL      before  mentioned,  to  him  or  them  conveyed  as  is  aforesaid,  or  any 

part  thereof,  shall  incur  the  ]>enalty  or  forfeiture  of  one  year's 

^^*  value  of  the  said  lands,  tenements  and  hereditaments,  leases,  rents, 
Framduktu  commons  or  other  profits,  of  or  out  of  the  same,  and  the  whole 
eom>e^ame&^  value  of  the  Said  goods  and  chattels,  and  also  of  so  much  moneys 
13  £Kfc  «•  *i  as  are  or  shall  be  contained  in  any  such  covinous  and  feigned 
bond ;  the  one  moiety  whereof  to  be  to  the  Queen's  Majesty,  her 
heirs  and  successors,  and  the  other  moiety  to  the  party  or  parties 
grieved  by  such  feigned  and  fraudulent  feoffment,  gift,  grant, 
alienation,  bargain,  conveyance,  bonds,  suits,  judgments,  execu- 
tions, leases,  rents,  commons,  profits,  changes,  and  other  things 
aforesaid,  to  be  recovered  in  any  of  the  Queen's  Courts  of  Record 
by  action  of  debt,  bill,  plaint  or  information,  wherein  no  essoign, 
protection  or  wager  of  law  shall  he  admitted  to  the  defendant  or 
defendants,  and  also  being  thereof  lawfully  convicted,  shall  suflTer 
imprisonment  for  one  half  year,  without  bail  or  mainprize."  The 
oflTence  if  any,  of  which  the  defendants  have  been  guilty,  is  en- 
tirely created  by  this  statute,  and  the  section,  after  stating  what 
the  offence  is,  declares  that  for  committing  it,  the  offender  shall 
incur  a  penalty  or  forfeiture  of  one  year's  value  to  be  recovered 
by  action.  There  is  no  mention  whatever  of  indictment,  but 
there  is  a  reference  to  a  civil  proceeding.  The  rule  with  respect 
to  the  mode  of  proceeding  where  new  offences  are  created  by 
statute,  is  laid  down  in  Russell  on  Crimes,  p.  50,  in  the  following 
terms:  "Where  an  ofi'ence  was  punishable  by  a  common  law 
proceeding  before  the  passing  of  a  statute  which  prescribes  a  par- 
ticular remedy  by  a  summary  proceeding,  then  either  method  may 
be  pursued,  as  the  particular  remedy  is  cumulative  and  does  not 
exclude  the  common  law  punishment.  But  where  a  statute 
creates  a  new  offence  by  prohibiting  and  making  unlawful  what 
was  lawful  before,  and  appoints  a  jiarticular  remedy  against  such 
new  offence,  by  a  particular  sanction  and  particular  method  of 
proceeding,  such  method  must  be  pursued  and  no  other.  The 
mention  of  other  methods  of  proceeding  impliedly  excludes 
that  by  indictment,  unless  such  methods  are  given  by  a  separate 
and  substantive  clause."  There  is  another  objection  to  this 
indictment,  that  it  only  states  generally  that  this  deed  was 
fraudulent,  not  stating  why  or  in  what  respect  it  was  so.  In 
lie  Peck,  9  A.  &  E.  686,  it  was  held  that  a  count  charging 
that  the  defendants  unlawfully  conspired  to  defraud  divers 
persons  who  should  bai^in  with  them  for  the  sale  of  mer- 
chandize, of  great  quantities  of  such  merchandize  without  paying 
for  the  same,  with  intent  to  obtain  to  themselves  money  and 
other  profit,  was  bad  for  not  showing  by  w  hat  means  the  i»arties 
were  to  be  defrauded. 

James  (with  whom  was  Hawkins  for  the  prosecution),  was    not 
called  upon. 

Maule,  J. — As  to  the  first  point  that  the  section  of  the  act 
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of  Parliament  does  not  speak  of  indictment,  I  think  it  clear  that 
that  proceeding  is  the  proper  one.  The  section  mentions  the  offence, 
and  then  with  reference  to  the  punishment,  dechires  that  the 
"offender  beinfr  thereof  convicted,  shall  suffer  imprisonment  for 
one  half  year."  That  must  mean  '*  being  convicted  thereof," 
before  some  ci>mpetent  tribunal.  If  the  statute  had  pointed  out 
some  other  means,  for  instance,  on  conviction  before  a  justice  of 
the  peace  on  a  summary  hearing,  it  would  probably  have  restricted 
proceedings  to  that  particular  course.  It  is  true  that  the  statute 
does  mention  a  civil  action,  but  that  has  nothing  whatever 
to  do  with  the  half-year's  imprisonment,  but  merely  has  refer- 
ence to  the  recovery  of  damages  by  action,  in  any  of  the  Courts 
at  Westminster.  It  surely  could  never  be  contended  that  the 
meaning  of  the  statute  is,  that  when  such  a  court  has  given 
judgment  for  the  damages,  it  should  proceed  to  award  to  the 
defendant  the  punishment  of  imprisonment  for  half  a  year.  The 
humanity  of  our  law  has  established  a  clear  distinction  between 
civil  and  criminal  proceedings,  and  this  act  of  Parliament  can- 
not be  supposed  to  sanction  so  anomalous  a  course  as  that.  It 
is  obvious  that  by  some  means  or  another,  imprisonment  is  to 
be  awarded  after  a  proper  conviction  before  a  recognised  tribunal. 
How  then  can  that  be  done,  otherwise  than  by  indictment  ? 

Locke  submitted,  that,  at  all  events  it  was  intended  that  no 
criminal  proceeding  should  be  resorted  to,  until  after  the  recovery 
of  damages  in  a  civil  action,  the  words  *'  and  also  "  near  the  end 
of  the  section,  seemed  to  point  to  such  a  construction. 

Maule,  J. — I  do  not  think  so;  those  words  do  not  necessarily 
80  restrict  the  procedure,  and  there  seems  to  b^  no  reason  why  it 
should  be  so  restricted.  Then  as  to  the  second  point.  The 
case  cited  is  one  where  persons  were  said  to  have  conspired  to 
do  a  thing  not  necessarily  unlawful  in  itself,  such  as,  for 
instance,  preventing  a  person  from  having  execution  of  a  judg- 
ment There  is  nothing  unlawful  in  that.  It  is  precisely  what 
the  learned  counsel,  and  those  who  instruct  him,  are  doing  at 
this  moment,  seeking  to  prevent  the  operation  of  a  judgment  by 
arresting  it-  In  the  present  case,  the  very  words  of  the  statute 
are  adopted.  What  is  charged  therefore  is  necessarily  unlawful, 
for  the  statute  has  made  it  so. 

Judgment  for  the  Crown. 
James,  Q.  C,  and  Hatohins  for  the  prosecution. 
Locke  for  the  defence. 


Beo. 

V. 

Smith  amd 

ANOTHER. 

1852. 

Fraudulent 

conveyance — 

13  EUz.  c.  5, 

«.S. 
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OXFORD    CIRCUIT. 

Staffokdsiiiue  Spuing  Assizes,  1852. 

Stafford,  March  13. 

(Before  Mr.  Barox  Platt.) 

Reg.  r.  WiUTEHousE  axd  others,  (a) 

CoHspir€^jf    to   defraud  lodging-house  keepers   and  tradesmen — False 
pretences — Indict  men  t — Evidence, 

1 .  An  indictment  alleged  that  the  defendants  I.  /F.,  C  JV,  and  J,  JV^ 
being  ^fcrsons  in  indigent  circumstancesy  and  intetiding  to  defraud 
tradesmen  who  should  supplg  them  with  gooels  upon  credit,  conspired 
to  cause  •/!  /r.  to  be  reputed  and  beliertd  to  be  a  person  of  consider^ 
able  pro}>vrtgy  and  in  opulent  eircuuistances,Jor  the  purpose  and  uriik 
the  intent  of  chctiting  and  dejrauding  divers  persons  being  tradesmen, 
who  shiiuld  bargain  with  them  for  the  sale  to  the  said  I.  IF.y  ef  goods, 
4'e.  the  property  of  such  last-mentioned  persons^  of  great  quantities 
of  such  gojds,  wUhout  paging Ji*r  the  same,  with  intent  to  obtain  to 
themselves  moneg  and  other  profits, 

Hdd^  that  this  indictment  was  not  supported  by  proof  that  the  defin^ 
dants  C,  IV,  and  J.  TT,  being  the  wife  and  daughter  of  the  father 
defendant  I,  /!%  represented  that  they  were  in  independent  circumt' 
stances,  their  income  being  interest  of  money  receind  monthly  ;  at 
another  timte^  when  engaging  le»dgingf,  that  they  were  jio/  in  the  habit  of 
living  in  Utdgings^and  that  they  obtained  various  goods  from  tradesmen 
on  credit^  untlcr  circumstantrs  that  shewed  an  intent  to  dejrawd^  bmt  no 
proof  being  adduced  that  those  goods  wrrt  obtaimed  by  reason  cf  any 
of  those  general  statements, 

2«  Aftothcr  count  alleged  a  similar  cons^nracy  to  repres»emt  L  ITl  to  be 
a  person  of  consideral^le  pro^nrty  and^fit  lo  he  frustedL,  and  by  means 
thera^"  to  chfat  and  ^Vfriim/  ;<r*«  jc*  who  should  let  to  the  said  /.  ITl 
l.-ihi^pf  tor  hire,  *y  diver*  hrpe  sums  of  moxrcy,  ui>.g  the  sums  agreed 
#,>  he  fHiid  f%^r  the  hire  of  tucJk  hMsgings, 

lit^dL  that  this  e%Hint  was  mV  supportr%l  by  proc/  tf  the  representatimms 
above  mentioned^  and  that  the  iteten%Sants  went  to  vs2riems  kemfin  fakimg 
L'^igings^  eunl  ^witting  them  wiiii-mt  m-itice  nr  paymKcmt^jor,  if  ast  imdiet" 
able  ojfe$hc^  at  alK  the  t^hfeet  of  the  dejitndanir  tnts  ft>  obtain  possession 
tf"  tJke  k^igtMgs.  and  m-4  tv^  deprvne  hsm  ojt"  tJhe  price  or  profit*  of'  tke 
Vkvmui, 

3.  .-f  cimnt  cJiargiaHf^  the  defemi^xtstrith  o.'mfpiriwc^  hy  dirrrs  smhtie 
mtecns  and/alsie  /^nr^nwY*.  tc  ol^aiit  p'.x'ids  tf.iw  eJk.ituUfnflm  H,  B^  a 
Intfd^saMJk  withi'mt paying  ftv  th^mu  trial  iJktemt  $i>  def'ficad  him  thereof'. 
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M  supported  by  proof  of  overt  acts,  from  which  a  conspiracy  may  be  in-         Reo. 
ferredf  without  proof  of  any  such  false  pretence  as  is  required  in  an  » 

ordinary  indictment  for  obtaining  goods  byjahe  pretences,  Whitehouse 

4.  Qucere,    whether  a    count   charging   a  conspiracy   by  divers  subtle        ^theks. 
means  and  false  pretences,  to  obtain  goods  and  chattels  from  divers         1852. 

persons  being  tradesmen,  without  pay  ing  for  them,  with  intent  to  defraud        

(hem  of  the  same,  is  bad  in  arrest  of  judgment  or  otherwise,  for  not  ^<^»KP«'*«^y— 
sHdng  out  the  names  of  the  parties  defrauded  or  inteiided  to  be  de-  l^^di^J^l 
frauded,  or  making  excuse  for  not  doifig  so.  Evidence, 

SimbUy  thcU  the  ordinary  form  of  indictment  for  false  pretences, 
which  after  stating  the  false  pretence,  alleges  that,  by  means  oj  which 
false  pretence,  the  defendants  obtained  the  goods  or  money,  is  sufficient, 
and  that  the  substitution  of  the  words  "  by  reason  of"  for  "  by  means 
of^  is  equally  unobjectionable, 

THE  defendants^   Joseph  Whitehouse,  Caroline  Whitehouse, 
and  Jane  Whitehouse,  were  indicted  for  conspiracy.     The 
mdictment  contained  seven  counts. 

The  1st  count  alleged,  that  the  defendants  being  evil-disposed 
persons,  and  in  low  and  indigent  circumstances,  and  wicKedly 
devising  and  intending  to  defraud  divers  persons  being  tradesmen, 
who  should  supply  them  with  goods  and  chattels  and  merchandize 
upon  credit,  on  the  1st  day  of  November,  a.d.  1850,  with  force  and 
arms,  &c.,  did  amongst  themselves  conspire,  con)bine,  confederate 
and  agree  together  and  cause  the  said  Joseph  Whitehouse  to  be 
reputed  and  believed  to  be  a  person  of  considerable  property  and 
in  opulent  circumstances,  for  the  purpose  and  with  the  intent  of 
cheating  and  defrauding  divers  persons  being  tradesmen,  who 
should  bargain  with  them  for  the  sale  to  the  said  Joseph  White- 
house,  of  goods  and  chattels,  the  property  of  such  last  mentioned 
persons,  of  great  quantities  of  such  goods  and  chattels,  without 
paying  for  the  same,  with  intent  to  obtain  to  themselves  money 
and  other  profit,  to  the  great  damage  of  such  last-mentioned 
persons,  and  against  the  peace  of  our  Lady  the  Queen,  &c. 

The  2nd  count  charged,  that  the  defendants  being  persons  in 
indigent  circumstances,  on  the  day  and  year  aforesaid,  with  force 
and  arms,  &c.,  did  amongst  themselves  conspire,  combine,  confede- 
rate and  am^e  together,  to  cause  the  said  Joseph  Whitehouse  to 
be  reputed  and  to  be  believed  to  be,  a  person  of  considerable  pro- 
perty and  fit  to  be  trusted,  and  by  means  thereof  to  cheat  and 
defraud  divors  persons,  who  should  let  to  the  said  Joseph  White- 
house  lodgings  for  hire,  of  divers  large  sums  of  money,  being  the 
iams  agreed  to  be  p^d  for  the  hire  of  such  lodgings,  to  the  great 
damage  of  such  last-mentioned  persons,  and  against  the  peace, 
4c 

The  3rd  count  charged  the  defendants  with  conspiring,  by  divers 
subtle  means  and  false  pretences,  to  obtain  goods  and  chattels 
&oin  divers  persons  being  tradesmen,  without  paying  for  them, 
with  intent  to  defraud  them  of  the  same. 

The  4th  count  was  similar  to  the  third,  but  charged  the  con- 
fincy  to  be^  to  obtain  the  goods  and  chattels  from  one  Henry 
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Beo.        Banks,   a  tradesman,  without  paying  for   them,  with  intent  to 
defraud  him  thereof. 

The  oth  and  6th  count?,  related  to  the  obtaining  of  lodgings 
with  the  intent,  as  in  the  2ud   count,  to  defraud  the  owners  of 
]^'        the  hire  of  them. 
Coiuniracu—       The  7th  count,  which  the  grand  jury  ignored  as  to  the   two 
Faist  pretences  defendants   Joseph   Whitehouse  and   Jane  AVhitehouse,  alleged 
'k^lihH^"  ^^^^^  ^^®  defendants  on  the  21st  of  February,  1851,  unlawfully  did 
falsely  pretend  to  one  George  Cooper,  that  the  said  Joseph  White- 
house  was  then  a  clerk  in  a  police  office  at  Wolverhampton,  by 
reason  of  which  said  false  pretence,  the  sjiid  Joseph  Whitehouse, 
Caroline  Whitehouse  and  Jane  Whitehouse,  did  then  and  there 
unlawfully  obtain  from  the  said  George  Cooper,  a  large  quantity 
of  bread,  to  the  value  of  one  pound  thirteen  shillings  and  ninepence, 
with  intent  then  and  there  to  cheat  and  defraud  him  the  said  George 
Cooper,  of  the  same;  whereas  in  truth  and  in  fact,  the  said  Joseph 
Whitehouse  was  not  then  a  clerk  in  a  police  office  at  Wolverhampton. 

Greaves,  Q.  C,  and  Hodgson  for  the  prosecution. 

Huddleston  and  P.  M^Mahon  for  the  defendants. 

GreaveSy  in  opening  the  case,  said  that  the  charge  against  the 
defendants,  who  stood  in  the  relationship  to  each  other  of  husband, 
wife  and  daughter,  presented  two  shapes.  First,  a  conspiracy  to 
induce  lodging-house  keepers  to  let  lodgings,  and  secondly,  to  cheat 
tradesmen  of  their  goods.  The  acts  were  themselves  lawful,  but 
the  object  was  unlawful.  The  case  was  analogous  in  principle  to 
a  transaction  which  occurred  a  few  years  ago  in  Berkshire,  where, 
on  a  turn-out  of  labourers,  they  went  about  begging  in  numbers 
to  fiinn  houses,  for  the.puriK)se  of  intimidating  the  inhabitants  to 
give  them  food  and  money,  although  they  abstained  from  actual 
violence.     The  following  is  an  outline  of  the  evidence  : — 

George  Cole,  the  occupier  of  a  house  at  Wolverhampton,  stated 
tb.at  the  defendants,  Caroline  and  Jane  Whitehouse,  came  on  the 
17th  of  November,  1850,  and  the  first  named  engaged  lodgings 
at  seven  shillings  and  sixpence  a  week,  saying  they  would  be  re- 
quired for  a  month  or  longer.  On  the  19th,  the  wife  and  daughter 
took  possession,  bringing  with  them  merely  a  bundle  and  a  small 
drum  basket.  They  were  followed  soon  after  by  the  husband. 
The  wife  said  their  luggage  was  coming  from  Liverpool;  but 
none  arrived.  On  the  26th  of  November,  while  the  daughter 
engaged  the  witness  in  conversation  down  stairs, -saying  she  was 
going  to  get  her  father's  tea  ready,  tlie  father  and  mother  left 
the  house,  and  did  not  return.  They  never  paid  anything  for  the 
lodgings. 

(./ther  witnesses  proved  similar  transactions  at  Wolverhampton, 
in  Februarj-  and  March,  1851,  with  regard  to  lodgings.  On  one 
occasion,  the  wife  said  they  were  going  to  take  a  public-house  if 
they  could  get  one  to  suit  them ;  at  another  place,  that  they  were 
in  independent  circumstances,  their  income  being  interest  of  money 
received  monthly.  She  also  said  at  one  place,  that  as  they  had 
not  been  in  the  habit  of  living  in  lodgings,  thev  wanted  to  be 
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comfortable,  and  engaged  lo<lging8  at  ten  shillings  a  week,  to  be        Reo. 
pai  I  monthly.     The  lujjjracre  was  always  represented  as  beinor  ex-  „,     *'• 

X    J     ^1        "  ^      J  1^^    ^   -1  -^        .  ^         rni  •/•  ®  ^1  WhiTEHOUSE 

pected  the  next  day,  by  railway  or  carrier.     Ihe  wire  was  the  akd others. 

person  who  engaged  the  lodgings  and   made   these   statements,        

generally  in  the  presence  of  her  daughter.     The  husband  did  not        l^- 

appear  to  follow  any  occupation.     On  one  occasion  they  left  the   conapiraey^ 

loc^ngs   at  dusk,  without  notice  or  payment;  at  another  place,  Faite prttenoeg 

tradesnieD    made  applications  for  money,  and  Mrs.  Bradney,  the  ^^^^^!^^^ 

hodlady,  wishing  to  get  rid  of  her  lodgers,  advised  them  to  go,  and 

they  left,  the  wife  saying  she  would  pay  on  the  following  Monday. 

On  cross-examination  of  this  witness,  it  appeared  that  she  did 

not  let  her  rooms  to  the  defendants  until  she  had  made  enquiries 

from  the  husband's  brother,  a  person  in  a  respectable  station  of 

life. 

Ebenezer  Hunter  proved  that  after  the  defendants  left  the 
last  lodgins;s,  the  wife  applied  to  him  to  become  tenant  of  a  house 
in  St.  Mara's  Place,  Wolverhampton,  at  the  yearly  rent  of  \8Ly 
and  said  her  husband  was  in  independent  circumstances.  An  agree- 
ment was  drawn  up  on  the  part  of  the  defendants,  but  ultimately 
the  landlord  prepared  one,  which  the  husband,  Joseph  Whitehouse, 
agned.  In  a  short  time  he  expressed  a  wish  to  leave,  saying,  he 
was  very  much  annoyed  in  the  house.  The  witness  consented, 
provided  the  defendant  would  get  a  fresh  tenant.  In  the  mean 
time,  however,  the  defendants  were  taken  up  on  the  present 
charges. 

In  order  to  show  that  the  defendants  did  these  overt  acts  in 
pursuance  of  a  previous  conspiracy,  a  witness  was  called,  who 
stated  that  in  September,  1850,  the  mother  and  daughter  took 
lodgings  at  Birkenhead,  in  the  name  of  Taylor,  from  September 
nntil  Christmas,  at  the  rent  of  thirty-five  shillings  a  week.  The 
inother  said  she  had  some  luggage  coming  by  railway,  but  none 
came,  and  in  about  a  week  they  left,  without  notice  or  payment. 
l{x>n  an  intimation  from  the  learned  judge,  that,  although  this 
evidence  might  be  admissible,  it  ought  not  to  be  given,  it  was  not 
[Mirsued  farther. 

With  respect  to  the  other  branch  of  the  case,  a  number  of  wit- 
nesses were  called,  who  proved  the  order  for  and  delivery  of  goods 
to  the  defendants. 

Sarah  Cooi)er,  the  wife  of  George  Cooper,  a  baker,  said  that  on 
tiie  21st  of  February,  1851,  Caroline  Whitehouse  bought  some 
trifling  articles,  and  paid  for  them.  She  came  again,  and  asked  to 
be  supplied  monthly.  The  witness  said  she  would  consider  the 
proposition.  Mrs.  Whitehouse  came  again,  and,  in  the  presence  of 
George  Cooper,  stated  that  her  husband  was  a  clerk  at  the  police 
Nation  in  Garrick-street,  Wolverhampton,  and  the  money  would  be 
quite  safe.  Witness  believed  the  statement,  and  let  the  defen- 
<iaiit  have  bread  on  the  credit  of  that  statement,  to  the  amount 
of  U  I3s.  9€L,  extending  over  a  period  of  about  a  fortnight.  The 
dai^hter^  Jane,  on  another  occasion,  came  to  the  shop,  and  in 
tbe  coorse  of  conversation  said  that  her  father  was  a  clerk  at 
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Reo.        the  police  station,  but  did  not  say  where.     She  said,  **  there  ia 
.^*««wTPi.  ®^^"g^  coming  in  to  keep  us." 

George  Cooper,  the  husband  of  the  last  witness,  proved  that 

Caroline  Whitehouse  said  that  he  need  not  be  afraid  about  the 

1852.        money,  her  husband  was  a  clerk  at  the  police  station,  and  received 

Conspiracv—  ^®  Salary   monthly,  and    therefore    did  not  like  to  be  troubled 

FaUe  pretences  oftencr.     In  consequeucc  of  this,  credit  was  given,  but  was  after- 

--jwHctmefU—  ^ards  discontinued ;    witness  had  not  received  any  part  of  the 
EfHdence.       ^^  ^3^    ^^ 

Colonel  Hogg,  superintendent  of  police  at  Wolverhampton, 
proved  that  the  defendant  Joseph  Whitehouse,  was  not  in  any 
situation  in,  or  connected  with,  the  police. 

A  number  of  tradespeople  were  examined,  comprising  drapers, 
dressmakers,  hosiers,  ironmongers,  brokers,  &c.  In  the  majority  of 
these  cases  the  goods  appeared  to  have  been  ordered  by  the  mother 
or  daughter,  and  supplied  in  the  usual  manner  on  credit,  and 
booked  by  the  tradesmen  until  the  end  of  the  half  year.  The 
false  statements  of  the  defendants  were  in  general  made  as  reasons 
for  asking  to  have  goods  supplied  on  credit  In  some  instances 
the  credit  had  not  expired  when  the  defendants  were  apprehended 
by  the  police.  The  only  instance  in  which  Joseph  Whitehouse 
had  ordered  goods,  was  on  the  10th  of  March,  1851,  when  he 
ordered  two  loads  of  coal,  which  were  delivered  at  the  house  in  St. 
Mark's  Place.  Mrs.  Whitehouse  had  previously  asked  the  coal- 
dealer's  terms,  and  it  was  agreed  that  the  payment  was  to  be  made 
quarterly.  The  coal  supplied  on  the  10th  of  March  the  witness  un- 
derstood was  to  be  paid  for  on  the  25th.  They  were  not  paid  for, 
and  another  load  was  ordered  on  the  12th  of  April.  The  witness 
trusted  them  because  Mrs.  Whitehouse  mentioned  the  names  of 
some  relatives  of  known  respectability. 

In  the  course  of  the  evidence,  Mr.  Baron  Piatt  observed,  that 
the  statements  were  only  excuses  for  non-payment. 

Greavesy  Q.  C,  submitted,  that  if  the  defendants  went  to  a 
tradesman  with  an  intention  to  obtain  goods  without  paying  for 
them,  that  it  constituted  an  indictable  offence. 

Platt,  B. — If  that  be  so,  half  the  world  may  be  indicted ; 
you  have  only  to  place  them  in  the  dock  instead  of  in  the  Insol- 
vent Court. 

Greaves. — Yes.  If  there  is  a  conspiracy  to  obtain  goods  in  that 
way. 

Henry  Banks,  an  ironmonger  at  Wolverhampton,  proved  that 
Jane  Whitehouse,  on  the  20th  of  March,  ordered  a  kitchen  fender, 
door  mat,  brushes  and  other  articles,  which  were  sent  to  St.  Mark's 
Place.  On  the  3 1st  of  March  she  ordered  a  pair  of  brass  candle- 
sticks, a  copper  tea-kettle,  an  enamelled  iroa  saucepan,  a  broom, 
and  other  articles,  to  the  amount  of  3/.  8«.  8(/.  The  amount  was 
booked  in  the  ordinary  way.  The  shopman  stated,  that  Mrs. 
Whitehouse  had  previously  called  on  the  12  th  of  March,  and 
ordered  a  few  things  to  be  sent  to  St.  Mark's  Place,  stating  that 
they  would  be  paid  for  in  the  middle  of  April.     On  these  occa- 
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sions  the  mother  would  sometimes  so  into  the  shop  leaving  the        Bso. 
daughter  outside,  and  sometimes  the  daughter  went  in,  leaving  the  ^     ^' 
mother  outside  ;  at  other  times  they  both  went  in  together.  ^^  othbbs. 

It  was  proved  that  Jane  Whitehouse,  on  the  18th  of  April,        

Dawned  the  pair   of  brass  candlesticks  purchased  on  the  31st  of       ]^ 
March,  for   tnree  shillings,  and  Mrs.  Whitehouse,  about  the  3rd    Conspiracy-' 
of  April,  sold  the  enamelled  saucepan  to  a  broker,  for  eightpence.  False  pretences 
stating  that  she  had  bought  it  in  Birmingham  for  one  shilling  and  ""^^^Sim*~ 
niDepence.     Between  the  3rd  and  the  10th,  she  and  Jane  brought 
various  other  articles,  such  as  tubs,  bowls,  and  tin  candlesticks 
for  sale,  and  Mrs.  Whitehouse  said  she  should  have  a  good  deal 
of  furniture  for  sale  in  a  few  days,  and  invited  the  broker  to  come 
to  St.  Aiark's  Place  and  look  at  it. 

Evidence  was  adduced  to   show  that  no  goods  arrived  at,  or 

were  lying  at  the  carriers'  offices,  according  to  the  statement  of 

the  mother  to  the  various  lodging-house  keepers  and  other  persons. 

The  defendants  were  apprehended  on  the  19th  of  April,  at  the 

house  in  St.  Mark's  Place.     The  furniture  and  articles  purchased 

a  short  before,  were  found  packed  up,  with  direction  cards  to  Bir- 

I      mingham  on  them.     Joseph  Whitehouse  was  in  the  act  of  tying 

[       up  a  hamper.     When  taken  to  the  police  station,  he  asked  per- 

1^       misaon  to  give  his  son,  who  was  with  him,  a  tobacco  box,  saying, 

i       "  He  smokes  as  well  as  I  do."     The  constable  said,  "  I  smoke  too; 

I      let  me  look  at  your  tobacco."     On  opening  the  box  it  was  found 

£      to  contain  six  sovereigns,  and  a  great  number  of  pawn  tickets, 

some  of  which  were   identified  as  having  been  given  to  the  wife 

tad  daughter  for  the  articles  purchased  and  pawned  by  them. 

At  the  close  of  the  case  for  the  prosecution,  M*Mahon  objected 

*  tbat  none  of  the  counts  charging  a  conspiracy  to  cheat,  had  been 

tmade  out  to  the  extent  of  a  primd  facie  case.     There  was  nothing 
but  an  ordinary  case  of  credit.     The  only  case  in  which  credit 
I       had  been  shown  to  have  been  obtained  by  means  of  a  false  statc- 

*  meat,  was  that  of  Cooper  the  baker,  where  it  was  certainly  said 
\  that  credit  was  given  on  account  of  the  representation  by  Mrs. 
I  ^Vliitehouse,  that  her  hui*band  was  a  clerk  in  a  police  station.  That 
I  case  was  covered  by  the  7th  count  for  false  pretences,  and 
\  that  count  was  i^ored  by  the  grand  jury  as  to  the  husband  and 
■  daughter.  He  wished  to  know  on  what  part  of  the  indictment 
I      the  prosecution  relied. 

I  Platt,  B.  after  referring  to  the  indictment,  enquired  from  the 
f  counsel  for  the  prosecution,  what  evidence  there  was  on. the  1st 
and  2nd  counts,  charging  the  defendants  with  a  conspiracy,  to 
cause  the  husband  to  be  reputed  and  believed  to  be  a  person  of 
considerable  property.  The  3rd  count  is  the  only  one,  as  it 
appears  to  me,  I  can  submit  to  the  jury.  That  alleges  a  conspiracy 
to  obtain  goods  by  false  pretences.  The  falsity  of  those  pretences 
most  be  anown.  That  has  been  done  in  one  instance.  I  can  never 
hold  that  if  parties  conspire  to  tell  the  truth,  and  obtain  goods  or 
HKNiey,  they  are  liable  to  be  indicted  if  the  goods  are  not  paid  for. 
Greaves,  Q»  C,  submitted  there  was  evidence  on  each  count 
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R»o-  The  crime  charp^  13  a  conspiracy  to  obtain  jroods  with  intent  to 
^     ^'  defraud,  not  a  charo^e  of  obtainins:  them  bv  fate  pretences.     The 

A3IO  uTHKxa.  cnme  consi^its  ot  two  branches,  the  conspiracv,  and  the  unlawnii 
means.  The  Berkshire  robbery  case  is  in  p<3lat.  There  the  offence 
was  the  conspiring  to  induce  persons  to  part  with  their  money,  by 
C-mtpiracy —  going  in  a  body  from  house  to  house.  ?^^>  her?,  the  question  for 
Falm  pr^t»!mxa  the  jury  is,  whether  there  was  a  conspinicy  to  obtain  the  goods 
*  without  paying  for  them,  no  matter  what  the  means  used.     The 

conspiracy  must  be  in  all  cases  inferreil  from  the  acts ;  but  sup- 
pose the  defendants  had  entered  into  an  agreement  in  writing  in 
these  terms,  ••  We  hereby  agree  to  cheat  and  defraud  the  house- 
keepers and  tradesmen  of  Wolverhampton,  by  obtaining  possession 
ofrooms,  houses,  and  goods  without  paying  for  them,"  would  not  that 
be  indictable  ?  If  so,  the  existence  of  a  conspiracy  for  that  pur- 
pose might  be  proved  in  this  as  in  other  Cises»  by  overt  acts. 

Hodffsim  on  the  same  side,  ret'erred  to  /2<fy.  v.  Rowlands  and 
others,  (b) 

JI^Makam,  in  reply. — The  counsel  for  the  prosecution  are  rather 
trying  the  question,  whether  these  counts  are  good  in  arrest  of 
judgment,  than  the  point  now  before  the  court  as  to  the  evidence. 
There  is  no  evidence  of  anything  like  a  conspiracy  apart  from  the 
overt  acts.  With  regard  to  the  1st  count,  there  is  no  evidence 
even  of  any  overt  act.  So  with  regard  to  the  2nd  count.  There 
is  not  a  tittle  of  evidence  that  either  of  the  defendants  represented 
the  husband  as  a  man  of  property.  With  reference  to  the  3rd 
and  4th  counts^  there  was  no  fact  from  which  a  conspiracy 
could  be  interred.  The  acts  of  each  defendant  were  distinct,  tor 
the  attempt  to  prove  a  conspiracy  from  the  fact  that  a  daughter 
remained  outside  looking  in  at  the  window,  while  the  mother  did 
the  errands,  was  absui\L  The  och  and  otii  counts  also  failed  on 
the  same  ground:  there  is  no  evidence  to  show  a  conspiracy.  The 
7th  count  was  ignored  as  to  two  of  the  defendants^  and  the 
only  case  to  go  to  the  jury  was  on  that  count  against  Caroline. 

ilr.  BAJtON  Plait  said*  he  should  leave  the  case  to  the  jury 
on  the  3rd  and  4th  counts*  and  also  on  the  7th  count  as  against 
Caroline.  In  summing  up  the  case  he  said,  •*  The  1st  count 
charges  the  defendants*  that  they,  being  persons  in  indigent  cir- 
Ctxmstances,  and  intending  to  derruud  tradesmen  who  should  supply 
them  with  goods  upon  credit,  conspired  together  to  cause  Joseph 
WTiitehouse  to  be  reputed  a  person  of  considerable  property, 
and  in  opulent  circumsronces*  tor  the  purpose  of  cheatin^r  and 
defraudixig  the  tradetanen  of  their  goods>  without  paying  for  "them. 
Xow  thenj  certainly  is  no  evidence  of  any  conspiracy  to  represent 
Joseph  Whitehouse  as  a  person  \:t  considerable  propertv.  So 
with  rt'spect  to  the  2nd  count.  The  consj^iracy  iij  there  laid  to 
be,  to  cause  Joseph  Whitehouse  to  be  reputed  ;ind  to  be  believed 
to  be  a  person  of  considerable  property,  and  dt  to  be  tru^^ted.  and 
by  meazus  thereof  to  cheat  and  defraud  per^^ns  who  should  let 
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Igings,  of  the  amount  of  the  hire  of  such  lodgings.     There        Rbo. 
vidence  of  such  a  conspiracy.     It  is  the  first  time  I  ever  ^' 

3f  such    a   count.     It  is  impossible  it  can   be  maintained.   Aj^^raK^ 
my  opinion.     The  object  of  the  defendants  was  to  obtain         — 
ion    and    possession  of  the  lodgings,  and  to   deprive  the        ^^^ 
i  of  the  use  of  the  rooms,  not  to  deprive  him  of  the  price ;    Conapiracff^ 
s  only  incidental  to  their  occupation.     They  had  no  object  ^""^  pretenoea 
iving  him  of  the  profits  of  the  room  apart  from  their  own  ~  ^^^S^^ 
ion  of  them.   With  regard  to   the  3rd  count,  that  charges 
*endants  with  conspiring,  by  subtle  means  and  devices,  and 
etences,  to  obtain  goods  from  tradesmen  without  paying  for 
f-ith  intent  to  defraud  them.    This  is  a  general  count.    The 
ant   is  confined  to  a  particular  transaction,  and  alleges  a 
acy  to  obtain  goods   in  that   way  from  Mr.  Banks,  and 

I  him  in  that  way.  In  these  counts,  although  in  form 
;  false  pretences,  it  is  not  necessary  to  prove  a  false  pre- 
n  law;  those  are  general  words  of  act — like  subtle  means  and 
L     The  5th  and  6th  counts  relate  to   the  lodgings,   and 

II  dismiss  them  from  your  minds,  on  the  grounds  I  have 
r  stated  with  reference  to  the  2nd  count.  The  7th 
relating  to  Cooper  the  baker,  although  preferred  against  all 
is  only  to  be  considered  by  you  with  reference  to  Caroline 
bouse.  The  grand  jury  have  thought  that  there  is  no 
I  for  including  the  husband  and  daughter.  This  is  an  im- 
t  fact.  Still  the  act  by  Caroline  as  to  Cooper,  might  be 
ult  of  a  conspiracy  among  all  three. 

imenting  upon  the  evidence,  the  learned  judge  said,  there 
)ubtedly  a  great  deal  of  difficulty  thrown  on  the  defendants 
t  the  charges  against  them.  That  which  had  been  adduced 
eference  to  transactions  at  Birkenhead,  two  years  ago,  had 
iven  up.  It  would  throw  the  onus  unfairly  on  the  prisoners, 
erefore  it  had  been  very  properly  abandoned.  No  evidence 
en  adduced,  on  the  part  of  the  prosecution,  to  contradict 
tements  of  the  defendants,  that  they  had  friends  and  rela- 
t  Dudley,  Tipton,  and  other  places.  The  prosecution  ought 
his.  It  is  like  the  case  of  a  prisoner  who  says,  "I  bought 
tide  from  so  and  so,  at  such  a  place."     It  is  then  the  duty 

prosecutor  to  prove  that  such  a  statement  is  untrue; 
lerwise,  where  the  prisoner  says  "  I  picked  it  up  in  the 
'  So  in  this  case,  where  statements  are  made  that  the 
d  has  property  sufficient  to  pay,  that  interest  is  received 
y,  and  so  on,  there  the  prosecution  cannot  disprove  it.  If 
;  lies  on  the  defendants  to  prove  it.     The  only  evidence 

Joseph  Whitehouse  is  that  of  packing  up  the  goods,  and 
lession  of  the  pawn  tickets  and  attempt  to  get  rid  of  them, 
sspect  to  the  daughter,  it  would  be  for  the  jury  to  say  how 
might  be  acting  under  the  control  of  her  father  or  mother, 
of  them, 
question  finally  left  to  the  jury  was,  whether  the  defen- 
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dmnts  agreed  together  for  the  purpose  of  obtaining  goods  without 
paving  for  them.  The  jaiy  foond  all  the  defendants  gnilty  on  the 
3rd  and  4th  counts*  and  Caroline  guilty  on  the  7th  count. 

Hmidksiom  and  J/*  J/aAtut  then  moved  in  arrest  of  judgment 
^^^  on  the  3rd  count*  on  the  authority  of  the  case  of  Kimp  v.  The 
Qwmi*  13  L.  J.  (X.S.^  172,  M.  C  ic\  which  decided  that  it 
was  necessary  to  set  out  the  names  of  the  parties  defrauded,  or 
eI:^e  to  make  excuse,  or  account  in  some  way  for  not  mentionii^ 
them.  IThe  3rd  count  in  this  case  was  very  goi^al,  and  did  not 
set  out  any  names^  nor  allege  that  the  names  were  unknown  to 
the  jurors.  With  respect  to  the  4th  count,  his  lordship  had 
directed  that  it  was  unnecessary  to  prove  any  false  pretence,  but 
as  there  was  no  evidence  of  a  conspiracy,  independently  of  the 
overt  acts,  the  finding  ot'  the  jury  appeared  to  have  been  under  a 
misftpprehension.  It  is  submitted  that  an  actual  iStke  pretence 
must  be  proved  unJer  this  count.  His  lordship  would  probaUr 
reserve  this  question  as  it  was  very  important.  In  /XV-x  v. 
Bimrs^  1  A-  &  Elli*,  327,  f  4/}  it  was  hM  that  a  count  channng  the 
defendants  with  con^sprracy,  by  *•  tfivers  tiilse,  wilful,  and  subtle 
stratagems  and  cvMztnvances,  as  much  as  in  them  lay,  to  injure, 
oppress^  ag^eve  and  impoverish  E.  W.  and  J.  W.,  and  to  cheat 

(4r>  Ix  t^zftS  caw.  cxie  bi^ircanaxs  vLjs«£  -^  ma:  ^ta  .bsamaast  &l  vtlasmtiZj  'TmakkMt, 
tmts^in^  ^nxieiairsce.  soii  s^rw  S3^iK^«r.  3r  ^bmn  uttL  itsirtad  cvc^bil  i>^  sa^nict:»«f  mm 
Lttbr  :ft«  Qtw«i>  ^Jiii  sntofmowa.  vie  ^af«nl  iarzv  ^{^LuriiiA  orf  :htar  rxns  aid.  ccL&rtM.* 
thtt  iatscfinnmc  Stun  iIIif^siL  ibdS  in*  ji  Shu  'itomthaacs  i^isrw^rl^  '*'  hi  mzrsissDcv  :f  t&r  sail 
cmaoirxLT'.'^  frsanjracl^  xiend  if&i  <idcsi3Mt  i^nt  cnai".  !^im.  W.  JL  W  a&i  «c^rr  'i  ajii 
asMD^  -vainw  sxuxM»  v«r«  :m!C  nxJL  *nd  kjht^  3u  zhit  ^xirm  ai^uu>vx  .£^r«n  ^^uiis  •t€rs9az  v^fiae. 
ami  i;3.  }chtc  'Sitiz  zim  HLxi  ^MCa  sJc^r  7tf  rAk.4n  Ji  csmra  iim  ad  joui  4ti  cfMnmaj'ta-  aouar 
tiuiMd.  cuBwd  u*  «i:xii»  ^7  le  itni^r^ii  >iS  Via  «L(i  iifflsriouc:  s  bnnw.  23d  ^xas  sb  yatJi^M 
«3»  xaiu  !tjr  zibtoL.     riitf  'jidxattgoz  tnifQ  xZi«^ii£  ':haz  a^  ;atf  iKnemtaaciw  m.  ruSMr  snzvcnn 

i|piu&fC  "^^a  iMitffliuioc  "vda  mcuzmiI  za**  vi^hk.  in  ji-inuatt  j^  cciliukvitiV  .'ummiaiciiii  in  Togett 

jMiQK.  w  sruBiiiWadT-  tocurauL  at  jiiresuni.  w«n  "sukm  m  ciwnxrjm.  imi  Mid  3v  nasfr  tW 
ftrticiuatf  iitds^  soil  m  35  tihii  mma  lajnaaiii.  riaif  itHwnLuicy  cnaiohi  tad  hscaadmL  sac  smI 
ficauHmm  i^rwimdn^  umr  iano»^  tc  zhn  said  jCMcik  Ju.  L:  ^«w  'said  i^tnt  -smr  .^7tv«csai^ 
X^^mkroHot  It  "At  <aacz  9muw  ^hic  dm  imiii.'ffinifnn  yrm  ^ai  svcaowt  x  iunfiaiiMii  %  i«feiciit 
staCiKMnc  <4C  :bt  crnw  uc  Aimigirairf.  I^  .'iiac^  Sbtc  ztn  bgnoMsaaa  sxamumi  n  *^*^  ad 
«&flfaiii£  oiRsui  lust  jodnivt^k  '>nin^  sraiiwKxnat..  wsi  a&na&flssc  '3«euBe>  x  &  nnapGcarv  ti 
irhiir  cefHttn  aie:«ia&.  nuM  >iauo»  iibralti  W  laaraiL  ?r  x  av  JiDncun  it  zsa  zmxtf^cnrKS 
«a»  fty  cCbMC  %  'ziia»  x  icrsunsv  i^tf  yu^vmae  mn.'^ruasuit  ait  :ai9  aovvrtazuiL  Tw:  ?i  W-  iimtt^ 
a&BT  MUKIM1L  'SM  immrcntffxc  ncri"  ?J  J<i-m  xJe^^  :air  loiwit  if  di«  cvrasmraz^  accnrsiwlr. 
Il  «3»  aimi  Ibfitf.  mac  iiisi  •hSxis.'^  9C3D<iin«ac  ^c»  31/c  -rmiL  '39  ^raHrruig  n  tdm  ^riuifar  jf'  r^ 

JLnl  iitatia^  ii»  *mwn  K&  ^«»  mr^L  yt  !«»»»  'own  imw  in  Tnrsmincv  if  a«  ^amiLmj 
Macv  rmoxCMiwu  ic  -od  mc  leciBiKtrl^  ijuiiw^  :ii]t£  bnvaaiw  rhi  ^fi«His  w«  lOturniHt  31  pww- 
aon  if  «-»iiBgic»rf  *»  dbmc  jcmw  j7«fiim»  ^  ■^jmraxrarr  ^r»-«i  ri«ic  ae  i«rwix»  5»iib  v^boi 
Q&it  ^!Wis  wn  iQGBniil :  aoil  i&mvtnir.  "Liac  -mai  s  ritt  rnjnxtmc  ^r^  :u  m  :sLLm.  a»  fifts^a- 
Ikni:  n  nttt  dxac  dw  |i«ittt»  vqn  idciimiu.  fmn  :ihi  mmed.  'jxia^nxauf^  -n  inrsoancv  if  m  Sexi^ 
cmugnncf  3i  <iimL  jmi  ilwirunt  zaumi  saoMit  3xinThLQab»  if  ^)«fir  rwtctK  x  vqizut  sokl  W 
«BinKC«>«.  .K  3IIC  cimnumng  a  iiiwt  smi  pwku::'^  m-maic  ^iiac  uk  xunmiauits  >ait  cuiia^a*  ti 
dknc  ani  ^bicaoii  stinw  aacamifk.  'viiiua  %tt  siiictanmc  sir  x  ^Mo^ointr^.  vfhm  s.  cumgicscy 
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sfraad   them  of  their  moneys,"  was   too  general.    In  Reg.        jrbo. 

,  2  B.  &  Aid.  204,  {e)  a  similar  count  to  the  present  was  *'• 

ifficient  in  arrest  of  judgment,  but  that  did  not  affect  the  ^""^„^b^. 

n    as    to  the  necessity  of  proof  in  support  of  it.     With  

to  the  7th  count,  there  was   an  objection  that  the  false  ^®^2. 

le  was  not  set  out  with  the  proper  certainty.     It  departed  conspiracy-^ 

le   usual   form  in  alleging  after   the  false  pretence,  that  by  FaUe  pretauxe 

jf  the  said  false  pretence,  the  defendants  obtained  the  bread.  ""'S^?!?*"" 

ual  form  was,  that  by  means  of  which  false  pretence,  &c.  •'•^'^ 
sason  of*'  is  not  same  as  by  means  of.     But  even  that  is  not 
at.     It  is  objectionable  as  not  containing  any  direct  and 

5  averment  by  the  jurors,  but  merely  a  sort  of  historical 
ve  that  the  goods  were  obtained. 

'^son,  for  the  prosecution,  contended  that  the  3rd  count 
rfectly  good. — In  the  case  of  King  v.  The  Queen,  already 
he  case  of  Beg.  v.  Feck,  9  A.  &  E.  686,  was  referred  to.  It 
Bre  held  that  it  was  no  objection  that  the  count  on  a  similar 
to  the  present,  did  not  name  the  parties  who  were  to  have 
lefrauded.  (/)  He  also  referred  to  the  case  of  Beg.  v. 
ids  (5  Cox's  Crim.  Cas.  437),  where  similar  counts  were 
^ed. 

I  indictment  alleged,  that  the  defendants  nnlawfallj  did  conspire  and  comhine 
hj  diren  false  pretences,  and  subtle  means  and  devices,  to  obtain  and  acquire 
Im,  of  and  from  P.  D.  and  G.  D.  divers  large  snins  of  monej  of  the  relative  moneys 
d  P.  D.  and  G.  D.,  and  to  cheat  and  defraud  them  respectively  thereof,  and  it  waa 
ient.  Abbott,  C.  J.,  ^  The  gist  of  the  offence  is  the  conspiracy ;  and  although  the  nature 
ffence  must  be  lud  with  reasonable  certainty,  so  as  to  apprise  the  defendant  of  the 
H  I  think  that  it  is  sufficiently  done  by  the  present  indictment  It  is  objected  that 
olar  means  and  devices  are  not  stated.  It  is,  however,  possible  to  conceive  that  per. 
it  meet  together,  and  might  determine  and  resolve  that  they  would,  by  some  trick  and 
lemt  and  defraud  another,  without  having  at  that  time  fixed  and  settled  what  the 
means  and  devices  should  be.  Such  a  meeting  and  resolution  would  nevertheless 
an  offence.  If,  therefore,  a  case  may  be  reasonably  suggested  in  which  the  matters 
ged  would,  if  there  was  nothing  more,  be  an  offence  against  the  law,  it  is  impossible 
IS  to  me,  to  conclude  that  the  law  should  require  the  particular  means  to  be  set  forth, 
ee  of  conspiracy  may  be  complete,  although  the  particular  means  are  not  settled  and 
a  at  the  time  of  the  conspiracy  ;^  and,  per  Holroyd,  J.,  "  The  present  case  diffei-s 
r  from  the  case  of  obtaining  money  under  false  pretences.  There  the  false  pretences 
t  the  offence  ;  but  here  the  conspiracy  is  the  offence  ;  and  it  is  quite  sufficient  to  state 
act  oi  conspiring  and  the  object  of  the  conspiracy  in  the  indictment.  Here  it  is 
1  the  parties  did  conspire,  and  that  the  object  was  to  obtain,  by  false  pretences,  money 
uticiiUr  person.  Now  a  conspiracy  to  do  that  would  be  indictable,  even  when  the 
d  not  settled  the  means  to  be  employed.**  Greaves,  Q.  C.  observes,  that  '*  in  this  ca.se 
Mnta  were  of  the  most  general  kind  that  have  ever  been  held  sufficient,"  and  refers  to 
*arkgr,  11  L.  J.  (N.S.)  102,  M.  C,  where  Williams,  J.  said  '*  It  has  been  always 
liat  in  Rex.  v.  Gill,  the  extreme  of  laxity  was  allowed.**  (2  Russell  on  Crimes,  by 
%.  692,  note  (e).) 
le  first  count  of  the  indictment  in  Reg.  v.  Peck,  stated  that  the  defendants,  T.  P., 

6  P.,  falsely,  unlawfully  and  wickedly  did  conspire,  confederate  and  agree  amongst 
I  to  deceive  and  defraud,  and  to  cause  and  procure  to  be  deceived  and  defrauded, 
Her  Majesty's  Uege  subjects,  who  should  bargain  with  the  said  T.  P.  and  J.  P.  for 
'  ^oodj  and  merchandize,  of  great  quantities  of  such  goods  and  merchandize  of  the 
■ts,  of  great  value,  to  wit,  2000/.  without  making  payment  or  other  remuneration  or 
I  for  the  same,  with  intent  to  obtain  and  acquire  to  the  said  T.  P.,  J.  P.,  and  S.  P., 
If  of  money  and  other  profit  and  emolument,  to  the  evil  example,  &c  The  2nd 
5«d.  that  the  said  T.  P.,  J.  P.,  and  S.  P.,  on  &c.  at  &c.  (they  the  said  T.  P. 
uiiriflg  theretofore  been,  and  then  and  there  being,  in  partnership  trade  together,  and 
iod  there  indebted  to  divers  persons  in  divers  large  sums  of  money,  to  wit,  10,000/.) 
mfaUjf  and  wickedly  did  conspire,  combine,  confederate  and  agree  amongst  them- 

'    •  ftnd  defraud  the  said  creditors  of  them  the  said  T.  P.  and  J.  P.,  of  payment 
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Rbo.  Huddlesion,  in  reply  said,  in  the  case  Bep.  v.  Rowlands^  a  rule  had 

''•  been  granted  since  the  trial,  to  arrest  the  judgment  on  the  very 

AKD  OTHMs.  counts  referred  to.  (g) 

Mr.  Baron  Platt,  after  intimating  an  opinion  tliat  there  waa 

1852.        nothing  in  the  objection  to  the  Tth  count,   said  he  would  put  a 

CoHspiratj—   further  question  to   the  jury  with  reference  to  the   4th   count, 

False  pretatetM  which  might  savc  trouble.     He  then  asked  the  jury,  whether  they 

"~  ^Mme^'~  ^^^^?^^^  the  false  pretences  were  made  in  pursuance  of  a  previous 

conspiracy  by  all  the  defendants?     The  jury  said  "  Tes,  we  are 

of  that  opinion." 

Thereupon  the  defendants  were  sentenced  on  the  4th  count, 
the  husband  and  wife  each  to  twelve  months'  imprisonment,  with 
hard  labour,  and  the  daughter  Jane  to  three  months' imprisonment, 
with  hard  labour. 

of  their  said  debts;  and  the  jorors,  &c.  present  that  the  said  T.  P..  J.  P.,  and  S.  P.,  afterwards, 
to  wit,  on  &c.  at  &c.,  in  porsnance  of  and  according  to  the  said  consfHracj,  combination.  con> 
federacj,  and  agreement  amongst  tbemselres,  had  falselv.  and  nnlawfnllj.  and  wicketilv  did 
make  and  execute,  and  cause  and  procure  to  be  made  and  executed^  a  certain  faJ.><e  and  franda- 
leot  deeil  of  bargain  and  sale,  and  assignment  of  certain  fiztnres,  stock  in  trade,  and  good-will 
of  great  ralue,  of  and  belonging  to  the  said  T.  P.  and  J.  P..  bj  and  from  the  said  T.  P.  and 
J.  P.  to  the  said  S-  P^  for  divers  false  aod  fraudulent  considerations,  with  intent  thereby  to 
obtain  and  procure  to  the  said  T.  P.,  J.  P.  and  S.  P.^  dirers  sums  of  moaej  and  other  emolu- 
ment, to  the  great  damage  of  the  said  creditors,  to  the  evil  example,  &c.  On  error  from  the 
Borough  Court  of  Quarter  Sessions,  it  was  held,  that  both  counts  were  bad  for  uncertainty; 
the  first  count  for  not  defining  with  su£cient  particuiarity  what  the  defendants  conspired  to  do, 
— obtaining  goods  without  paying  not  being  necessarily  a  fraud,  and  the  words  of  the  count 
might  apply  to  the  obtaining  goods  to  sell  on  commission  ;  and  the  2nd  count,  for  not  stating 
in  what  respect  the  deed  was  false  and  fraudulent  It  was  held,  however,  that  there  was 
nothing  in  the  objection  to  the  1st  coant,  that  it  did  not  state  what  particular  crpJitors  the 
defendants  meant  to  defraud,  because,  if  the  offence  in  fact  went  no  further  than  the  general 
conspiracy,  it  could  not  well  be  known  what  purticolar  person  would  fall  into  the  snare. 

(g)  See  tmte^  voL  v..  p.  467.     A  nolle  prostqyi  was  entered  as  to  those  counts,  so  that  the 
questicHi  was  not  decided. — [J.  E.  D.] 
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OXFORD  CIRCUIT. 

Monmouthshire  Spring  Assizes,  1852. 

Monmouth,  March  26. 

(Before  Mr.  Baron  Platt.) 

Reg.  v.  Evan  Williams,  (a) 

Larceny — Security  for  money — Statute  7  4r  S  Geo,  4,  c.  29,  s.  5. 

A  mortgage  deedy  and  title  deeds  accompanying  it,  constitute  a  security  for 
money  within  the  7  4rS  Geo.  4,  c.  29,  s,  5,  which  makes  it  felony  to  steal 
**  any  debenture,  deedy  bond,  biUy  note,  warrant,  order  or  other  security 
yekatsoever  for  money  or  for  payment  of  money, ^ 

An  indictment  charging  in  one  count  the  larceny  of  "  three  deeds  being  a 
ieeurityfor  money,  to  wit,  for  20/.,  of  and  belonging  to  H,  W,  ;'*  and 
m  another  count  the  larceny  of  "  three  deeds,  being  a  security  for  the 
payment  of  money,  to  wit,  for  20/.,  of  and  belonging  to  H,  W, 

Bddy  to  be  supported  by  proof  of  the  larceny  of  deeds  of  lease  and  release 
from  A,  to  B,  of  real  estate,  and  of  a  mortgage  by  demise  of  the  same 
property  from  B,  to  C,  and  held  by  the  prosecutor  as  executor  ofC. 

IN  the  first  count  of  the  indictment,  the  prisoner,  Evan  Williams, 
was  indicted  for  that  he,  on  the  18th  of  December,  1851,  three 
deeds,  being  a  security  for  money,  to  wit,  for  20/.,  of  and  belonging 
to  Hannah  Williams,  then  and  there  feloniously  did  steal,  take  and 
carry  away,  against  the  form  of  the  statute  in  such  case  made  and 
provided.  In  a  second  count  they  were  described  as  "  three  deeds, 
being  a  security  for  the  payment  of  money,  to  wit,  for  20/.,  of  and 
belon^n^  to  Hannah  Williams."  In  a  third  count,  the  deeds  were 
deseri  oed  as  **  three  skins  of  parchment." 

From  the  evidence  on  the  part  of  the  prosecution,  it  appeared 
that  the  prosecutrix,  Mrs.  Hannah  Williams,  was  the  executrix 
of  John  Waters,  and,  in  that  character,  became  possessed  of  the 
three  deeds  mentioned  in  the  indictment.  Two  of  them  were  a  con- 
reyance  in  fee  by  lease  and  release,  from  William  Price  to  James 
Btiley,  of  certain  freehold  land  and  premises  in  the  countv  of 
Monmouth.  The  third  deed  was  a  mortgage,  by  demise,  of  the 
ame  property,  from  James  Bailey  and  his  trustee,  to  John  Walters 
for  tbe  term  of  five  hundred  years^  for  securing  the  sum  of  twenty 
poands. 

(a)  Bfported  bj  J.  E.  Davii,  Esq.,  Barriiter-at-L«ir. 
TOL,  n.  B 
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The  prisoner  ckimed  some  anall  interest  in  a  part  of  the 
prop*ertY  incloded  in  the  conveyance  and  mortgage;  and,  having 

i^uixIks.    gone  to  the  prosecutors  house  and  obtained  a  sight  of  the  deeds. 

watched  his  opportunity  and,  suddenly  snatching  up  the  deeds,  mi 

]^^        away  with  them.     It  was  for  this  act  that  he  was  now  indicted 

Larrrmf—     Th^  moncy  was  still  due  on  the  mortgage 

SeemrH^for        At  the  closc  of  ihe  case  for  the  prosecution, 

tr.  H.  Q»kt.  on  the  part  of  the  prisoner,  sulnnitted  that  thi 
indictment  was  not  proved.  The  deeds  formed  part  of  the  evidence 
of  the  title  to  real  estate,  and  were  not  the  subject  of  larceny  a< 
common  law.  The  7  &  8  Geo.  4.  c  29,  s.  23,  <  6)  made  it  a  mifr 
demeanor  to  steal  any  instrument  being  evidence  of  the  title  t( 
any  real  estate  Here  the  taking  was  charged  as  a  felony.  Th< 
5th  section  of  the  same  statute,  it  is  true,  makes  it  felony  to  stea 
"  any  debenture,  deed,  bond,  bill,  note,  warrant,  order,  or  othei 
security  whatsoever,  for  money  or  for  payment  of  money ;'"  (c)  but 
the  deeds  here  did  not  constitute  a  security  for  money  within  that 
section.  It  was  not  a  security  to  Hannah  Williams,  the  prosecu- 
trix, even  if  the  demise  conM  be  considered  as  a  security  for  monej 
to  Walters  within  the  statute.  It  is  not  within  the  act  unless  oi 
the  face  of  it  it  is  a  security  for  money.  As  to  the  third  count 
that  canoot  be  supported.  The  difficulty  cannot  be  got  rid  of  b} 
describing  the  deeds  as  skins  of  parchmect.  If  in  these  cases  Ha 
objection  could  be  avoided  by  describing  the  skins  as  bits  of  parch 
ment,  where  was  the  necessity  for  statutable  enactments  respectiiij 
chases  in  action?  A  thing  must  be  described  by  its  true  character, 
and  what  it  really  is. 

/Wrff,  for  the  prosecution,  salnnitted  that  all  the  counts  wen 
sufficient.  The  words  of  the  5th  section  under  which  the  prisonei 
is  indicted,  are  very  comprehensive : — '^  Any  debenture,  deed,  &C.. 
or  other  security  whatsoever  for  money  or  for  payment  of  money.' 
Surely  a  mortgage  is  a  security  for  money,  if  anything  is. 

(^)  Tbe  sKCioe  fs:acts  t&a:.  -*  Ef  axr  pence  siaki:  f»«!  nr  |a|cr  «r  jaathsoest,  vritteo  o 
prtatcd.  «r  fttzilT  viinrB  aad  pvtlr  pnsscd.  IcEg  er  jdeuw  cf  tiie  th>.  «r  «f  arr  put  of  tb 
title,  to  ttT  icri'essale.  cvor  wmck\5mier  sUi  W  Aiami  nckr  at  a  ■nacneuMr,  aad 
boz^  eocT>ct«d  ibtencf,  shall  be  Baiiie  to  set  «f  ibe  |i«BBifeEi««£s  v£jcik  tke  co«zt  aar  award 
as  berv^befar  lajt-akdDcoed:  asd  is  atj  aext.'.wir  Sor  i«e^  t£tBct.  it  i^aH  be  soffident  ft 
aUccv  thf  t^kxc  ««dKS  to  Ve  ««ideDae  <£  the  tiOe.  cr  cf  part  ^  tbe  thSe.  cf  tbe  pcrsoD,  or  c 
tcTDt  cc<e  z€  ibt  persoBs  ktrir^  %  presect  Dtcrest.  vbcc^fo-  Weal  <r fccs&bSe.  m  tbe  real  ottf 
to  vii:^  uie  sacie  nucci.  arki  :o  a&iuc  sa:}i  ?eal  «ssate.  <r  acBw  part  ikcraeC,  aod  it  sbal 
net  he  scceBsaxr  t»  a!Vse  tbe  tlnaf  ssokc  tc  Se  ctf  asr  niar.^ 

(r)  ^  if  acT  ftntm  tfaaD  ftoal  lar  tm^K.  «r3fr.  cr  ctSn-  wtvitr  v^a^serrer,  estztfing  e 
rridtauag  tbe  title  «f  aar  pcnvB  «r  baer  ccvponte  to  acr  iba:e  «r  c:e«>t  ia  aaj  p«bGc  i^k! 
«r  faad,  vbetker  i£  tMs  knt^rSsoa.  or  of  Great  Rrri'^.  or  d  l:«uaoi.  or  of  aaj  fare^  stall 
or  ir  Kcr  fud  of  asr  bier  ccrperaS«.  everpcr.  or  axaKj.  ^y  u  atj  orp%h  xaaaj  sarixt^  banl 
«r  akaL  fSeal  tmv  defccctsre.  ^eeA.  bond.  bell,  settw  wrie:.  <nd(r.  or  ctiicr  i«.'jjhj  wb^soevci 
fv  mmtj  or  for  pajsMoA  of  ■iwey.  viwtbcr  of  this  kivdiau  or  of  aar  fames  slater  or  aha! 
9ZtaL  azT  vazTVBt  or  orier  far  tbe  ie&vr  cr  trazs^  <('  acj  pioiai  <r  rajubie  tbiz^,  e«cr 
vxh  oflfeiAr  than  be  deeoed  ^afltr  of  faacer.  d  \ht  sase  aalKT  aai  is  ibe  aasae  <3c^Te.  an 
fnJAaiAt  ia  tbe  aaaae  BBooBer.  aa  if  be  bak  stelm  asj  ^artri  if  Ebv  vahae  vitb  the  sban 
iattnA,  or  «rpaoit  to  vbirb  tbe  aacszirr  sosoaka  mxv  zcbtfe.  or  viib  d>f  valae  of  tbe  goods  c 
otber  ^sabir  udzsr  aarkoed  ia  tbe  wnrt  <r  ccwr:  sac  eac^  of  tb«  sr«Yn2  docamcBl 
b«Tea.Vrfrre  oc^ncratcd,  sLall  tlrcc£btn.t  tiis  art  be  otu'ori  tjr  mtry  p^rpas*  to  be  include 
aader  ass  5eoe«a£  ^  tbe 'vaciii  *  la^aUa  aeeahtT.''' 
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Platt,  B, — Must  it  not,  under  this  indictment,  be  a  security  to         Rko- 
Hannah  Williams,  and  all  three  deeds  constituting  a  security  ?  „  *'* 

Powell. — It  is  submitted  that  that  is  not  necessary.     It  is  suffi-     Wiluams. 

cient   if  the  instrument  be  a  security  for  money  in  fact.      In        

Watts^  ca$e{d)  a  cheque  was  described  as  a  piece  of  paper.  ^^^^' 

Platt,  B.,  intimated  his  doubts  whether  the  indictment  was    Larceny— 
9apported  by  the  evidence,  but  said  he  would  consult   Mr.  Justice    StcwHyfor 
Wightman,  sitting  in  the  other  court;  and  withdrew   for    that       •»<««^ 
parpoee.     On  his  return,  he  said: — '*  I  have  discussed  the  matter 
iritn  my  brother  Wightman,  and  he  has  induced  me  to  think  that 
the  words  *  other  security  for  money,'  in  the  5th  section  of  the 
statute,  are  quite  sufficient  to  include  this  case.     On  talking  the 
matter  over  he  has  quite  satisfied  me  on  that  point." 

Cooke  applied  to  his  lordship  to  give  the  prisoner  the  opportunity 
of  having  the  matter  reconsidered  by  reserving  the  point. 

Platt,  B. — No ;  I  do  not  think  I  ought  to  do  that  It  is  a 
coorae  which  ought  not  to  be  adopted  lightly. 

There  being  no  doubt  as  to  the  facts  of  the  case,  Cooke  did  not 
address  the  jury,  and  the  prisoner  was  convicted 

(^  See  4  Coz'e  Crim.  Cm.  336.  In  that  case,  however,  no  objection  was  taken  on  the  ground 
&it  tlie  cbeqae  could  not  be  described  as  a  bit  of  paper.  The  question  was,  whether  tLd 
behcQQstitared  laroenj.— [J.  E.  D.] 


\ 
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OXFORD  CIRCUIT. 

^[ONMOUTHSHIRE    SPRING   A&SIZE8,   1852, 

Monmouth,  March  26. 
(Before  Mr.  Justice  Wightman.) 

Reg.  v.  Dilmore.  (a) 

AdmissibUiiy  of  deposition  of  deceased  persons — Statute  M  ^  12  Fact 
c.  42,  s,  17 — Identity  of  offence  charged  in  the  indictment  with  that 
preferred  before  the  justices. 

Under  the  statuU  11  j-  12  Vtct.  c.  42,  s.  17,  trAicA,  after  providing  Jor 
the  tahing  of  depositions  before  jmsticeSj  enacts  that,  upon  proof  at  the 
trial  of  the  deaths  3fC^  of  the  deponent,  "  it  shall  be  Unrful  to  read  such 
depositions  as  evidence  in  such  prosecution  ;** 

QuterCy  whether  the  deposition  of  a  deceased  person  on  a  charge  against 
the  prisoner  of  stabbing  him,  can  be  read  on  a  trial  Jor  the  murder  or 
ukondaughter  of  the  deceased. 

THE  prutooer  was  indicted  for  manslaaghter. 
Tlie  indictiuent  charged  that  the  prisoner,  on  the  4th  day 
of  August,    1851,  ^^did   feloniously   kill  and  cJay"  one  Joanni 
Stoicovich. 

On  the  part  of  the  prosecution  it  was  sought  to  gire  in  eTidence 
the  de[Xh$ition  of  the  deceased,  taken  on  the  14th  of  Augofit,  1851, 
the  wound  having  been  inflicted  on  the  4th  August,  and  the 
deceased  having  lived  until  the  1 6th  of  that  month. 

The  deposition  was  headed  as  follows : — 
^  Borough  of  Newport^ )  The  examioatioD  of  Joanni  Stcuoovich, 
in  the  county  c^T  ^  late  seaman  on  board  the  Ehdie^  of 
Monmouth,  to  wit,  )  Trieste,  lately  Iving  in  the  Newport- 
dock,  taken  upon  oath  this  fourteenth  dar  of  August,  A-IX  1851,  at 
I^llgwentlvy  m  the  said  borough,  beiwe  me,  Thomas  Hughes, 
Em|1  one  oi'  Her  Majesty  V  justices  of  the  peace  in  and  for  the  said 
boroD^rh,  in  the  prt^nce  and  hearii^  of  Cesare  Difanorey  charged 
before  me  the  said  justice,  for  that  he  the  said  Cesue  IKlmore  dkl 
on  the  4th  day  of  August  instant,  at  the  stid  bocoogh»  feloiuaiisly 
stmK  cut  and  wound  the  said  Joaniu  Sroicv^vich  in  the  belly  with 
a  kniie,  or  some  other  cuttins  instrument,  of  wluch  stabtuiw,  cut- 
tiiur  «Ad  woun«£i^  the  smI  Joanni  Stiokv^vkh  is  Ekdy  to  die.^ 

Hwdditsim^  for  the  prisoner,  sllbauttl^l  that  the  defwition  could 
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>t  be  read.     It  was  proposed  to  read  it  under  the  provisions  of       Rbo. 

le  statute  11   &  12  Vict,   a  42,  s.  17.      That  section  enacts  ^' 

That  in  all  cases  where  any  person  shall  appear  or  be  brought       '"'<>"'• 

sfore  any  justice  or  justices  of  the  peace^  charged  with  any  in-        1852. 

ctable  offence,"  &a  the  justices  shall  take  the  examinations  of    rJZIL^ 

le  witnesses  in  the  manner  therein  stated ;  and  then  proceeds  to  DepatUion  of  a 

[lact  that,  '^if,  upon  the  trial  of  the  person  so  accused  as  first  <fac0aMd/Mrjoii. 

foresaid,   it  shall  he  proved  by   the  oath  or  affirmation  of  any 

nedible  witness,  that  any  person  whose  deposition  shall  have  been 

iken  as  aforesaid  is  dead,"  &c.  ^'  it  shall  be  lawful  to  read  such  depo- 

tion  as  evidence  in  such*  prosecution."    In  this  case,  the  charge 

sfore  the  magistrates  was  one  of  stabbing,  and  not  a  charge  of 

anslaughter.     He   submitted    that  the  deposition  can  only  be 

iven  in  evidence  where  the  charge  before  the  magistrate  is  the 

one  as  that  for  which  the  prisoner  is  subsequently  indicted.     The 

latute  says,  ^^  upon  the  trial   of  the  person  so  accused  as  first 

foresaid,"  referring   to  the    accusation  before    the  magistrate. 

WiGHTMAN,  J. — If  that  is  so,  the  deposition  of  a  deceased  per- 

)n  cannot  be  used  in  any  case  where  the  charge  is  connected  with 

is  death.l  (£)     The  question  had  been  raised  in  a  case  before  Mr. 

rreaves,  Q.  C.  sitting  at  Gloucester,  to  try  prisoners,  and  after 

cmferring  with  Lord  Campbell  and  Mr.  Justice  Williams,  it  was 

fild  that  a  deposition  on  a  charge  of  assault  was  not  admissible 

0  an  indictment  for  cutting  with  intent  to  do  grievous  bodily 

itnn,  but  that  the  indictment  must  be  for  the  same  offence  as 

liat  charged  before  the  justices:    (Reff.  v.  Ledbetter  and  othersy 

[jloucester  Summer  Assizes,  1850.)  (c) 

Barretty  on  the  same  side,  urged  that  it  was  a  hardship  on  the 
prisoner  to  receive  the  deposition  of  the  deceased  in  this  case.  It 
toold  not  be  admissible  on  an  indictment  for  stabbing,  unless  the 
priBoner  was  present  at  the  time,  so  as  to  cross-examine  the  witness; 
ind  the  deposition,  when  complete,  consisted  of  the  cross-examina- 
doo  as  well  as  of  the  examination-in-chief.  Here  there  could 
lave  been  no  cross-examination  as  to  the  charge  with  which  the 
)risoner  now  stood  indicted.  [Wightman,  J. — The  hardship  you 
)Dt  scarcely  arises  in  this  case.  The  charge  is  varied  by  the  aeath, 
rat  the  charge  is  still  manslaughter  by  cutting  and  wounding.] 
[lie  statute  which  enables  depositions  to  be  reaa  in  the  absence  of 
he  witness  ought  to  be  construed  strictly.  Supposing  a  prisoner 
>  be  indicted  for  highway  robbery  and  wounding,  would  a  deposi- 
on  of  an  absent  or  deceased  witness  taken  on  a  charge  before  the 
lagistrates  of  wounding  only,  be  admissible  ?     Surely  not. 

SkhmeTy  for  the  prosecution. — The  question  has  been  already 
seided.  The  case  of  R.  v.  Smith,  R.  &  K.  339  (cited  in  Archbold, 
.149^  11th  edition),  is  expressly  in  point.  There  it  was  held 
nt  depositions  taken  on  a  charge  of  assault  were,  after  the  death 
r  the  deponent,  admissible  against  the  defendant  on  his  trial  for 
be  marder    of  the  deponent,  who  died  in  consequence  of  the 

Q)  See  Mr.  SUrkie*8  note  to  SmiiKg  cote,  2  Stark.  Rep.  212.— [J.  E.  D.] 
(c)  Tbc  cue  was  dted  from  a  M.S.  note  of  Mr.  Greaves,  Q.C.— [J.  E.  D.] 
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Em.        assault     That  was  a  decision  subsequent  to  the  statutie  7  Geo.  4, 
^'  c  64,  which  merely  provided  for  the  taking  of  depositions,  and 

contained  no  provision  respecting  the  admissibility  of  depositions 

1852.        in  the  event  of  the  death  of  the  deponent.     The  recent  statute 

"J     __     simplified  the  powers  under  the  former  statute,  and  was  not  in- 

j)epo$;um  of  a  ^^^^^  to  diminish  but  to  extend  their  operation.     The  11  &  12 

decetued persvK,  Vict.  a  42,  in  usiug  the   terms,  "  in  euch  prosecution,"  must  be 

taken  to  mean  the  prosecuting  the  inquiry  to  an  end,  whatever 

? articular  form  it  might  assume  from  intervening  circumstances, 
'he  charge  before  the  magistrates  was  for  stabbing,  cutting  and 
wounding  Joanni  Stoicovich,  "  of  which  stabbing,  cutting  and 
wounding  the  said  Joanni  Stoicovich  is  likely  to  die."  That  was 
the  charge  here,  subject  to  the  change  in  the  particular  offence 
arising  from  the  death  of  the  deponent. 

[WiGHTMAN,  J. — What  is  the  offence  charged  on  the  face  of  the 
depositions?  It  seems  to  be  stabbing,  simpliciter.  Is  that  an 
offence,  except  as  including  an  assault,  it  not  being  alleged  that 
the  stabbing  was  done  unlawfully  or  maliciously  ?] 

HitddlesUm  in  reply. — The  case  of  IL  v.  Smith  was  not  on  the 
present  statute.  Moreover,  the  case  before  Mr.  Greaves,  at 
Gloucester,  with  the  opinion  of  Lord  Campbell,  showed  that 
Smith's  case  was  not  law.  It  was  an  unsatisfactory  decision. 
Several  of  the  judges  expressly  stated  that  they  should  have 
doubted  the  admissibility  of  the  evidence  in  that  case,  but  for 
Radbaume's  case,  1  Leach,  457  (see  2  Bussell  on  Crimes,  by  Greaves^ 
894,  note/.) 

WiGHTMAN,  J. — There  is  no  decision  precisely  in  point.  The 
case  cited  at  Gloucester  differs  in  one  respect  from  this.  There 
the  original  charge  was  an  assault,  here  there  is  something  more. 
The  recent  alteration  in  the  law,  making  it  unnecessary  to  set  out 
the  means  of  death  in  the  indictment,  increases  the  difficulty,  for  here 
the  indictment  merely  alleges  that  the  prisoner  did  feloniously  kill 
and  slay  the  deceased.  The  question  raised  here  is  one  of  the  greatest 
importance,  for  it  is  in  those  cases  where  an  injury  has  been  done 
to  the  deponent  of  which  he  subsequently  dies  that  it  is  desirable 
to  have  his  evidence.  If  it  is  a  casus  omissus  the  statute  ought  to 
-  be  amended  forthwith.  It  may  be  that  the  Legislature  has  omitted 
to  provide  for  the  very  cases  where  the  necessity  chiefly  arises, 
but  if  so  it  is  a  most  extraordinary  defect.  I  shall  receive  the 
evidence  and  reserve  the  point  if  necessar}'. 

The  deposition  was  then  read. 

The  prisoner  was  ultimately  acquitted. 

WiOHTMAN,  J.  observed,  that  although  it  no  longer  became 
necessary  in  this  case  to  discuss  the  point  raised  with  reference  to 
the  admissibility  of  the  deposition,  it  was  very  important  that  the 
question  should  be  settled  without  delay. 
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OXFORD  CIRCUIT. 

Gloucestershire  Spring  Assizes,  1852. 

Gloucester^  March  29. 

(Before  Mr.  Baron  Platt.) 

Reg.  V,  Day.  (a) 

Evidence — Depositions — Admissibility   of  depositions   in  the  absence  of 
the  witness,  under  the  statute  11  ^  12  Vict,  c,  42,  s,  17. 

Before  a  deposition  of  a  person  who  is  dead,  or  so  ill  as  not  to  be  able  to 
tnveiy  can  be  read  on  the  trial,  under  the  statute  11  <$•  12  Vict,  c.  42, 
t,  17 9  it  must  be  proved  affirmative^  on  the  part  of  the  prosecution  that 
the  deposition  was  taken  in  the  presence  of  the  accused  person,  and 
that  he  or  his  counsel  or  attorney  had  a  full  opportunity  of  cross- 
txamining  the  witness. 

To  give  the  accused  a  full  opportunity  within  the  meaning  of  the  statute, 
Ae  examination  must  be  taken,  question  by  question,  in  his  presence,  and 
ti  the  presence  of  the  magistrate,  and  it  is  not  sufficient  to  read  over 
tke  statement  of  the  witness,  previously  takeii  and  committed  to  writing, 
M  the  absence  of  the  magistrate, 

Tk  accused  must  also  be  asked  whether  he  has  any  question  to  put  with 
ftferenee  to  the  statement  of  the  individual  witness. 

To  render  the  deposition  of  an  absent  person  admissible,  it  is  not  neces- 
sary that  he  should  be  absolutely  unable  to  travel;  it  is  sufficient  if  his 
attendance  would  place  his  life  in  jeopardy, 

THE  priaoner  was  indicted  for  larceny  as  a  servant.  Her 
mistress^  Ketarah  Cornbill,  the  prosecutrix,  was  alleged  to 
be  unable  to  attend  in  consequence  of  illness,  and,  in  order  to 
iUow  of  her  deposition,  taken  before  the  committing  magistrate, 
beii^  read  as  evidence  on  the  trial  under  the  provisions  of  the 
ftitute  11  &  12  Vict.  c.  42,  s.  17^  a  medical  witness  was  called, 
who  stated  that  he  visited  the  prosecutrix  the  previous  afternoon 
at  her  house,  a  distance  of  several  miles  from  Gloucester,  and  found 
kcr  sufierin^  from  bronchitis.     She  was  sitting  up  in  a  chair,  sup- 

Gted  by  pillows.  The  witness  examined  her,  and  remained  about 
Hin-hoar^  and  he  was  of  opinion  that  her  life  would  be  endan- 
gered if  she  was  brought  into  court  On  cross-examination,  he 
(tated  that  he  was  not  her  ordinary  medical  attendant,  but  visited 

(a)  Beportad  bj  J.  E.  Davis,  K^^q.,  Barrister-at-Law, 


DAT. 
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her  for  the  purpose  of  ascertaimng  whether  she  was  in  a  fit  state  to 
attend  and  give  her  evidence. 

A  rehUiTe,  a  great-nephew  of  the  prosecotrix,  oorroboimted  this 

1953.        evidence.     He  said  his  aunt  was  about  sixty  years  of  age,  and  had 

-^  rT~         been  an  invalid  for  some  years.     She  was  confined  to  her  bed  the 

Dtpontkm.    ^J  before  the  visit  of  the  medical  witness,  but  was  rather  better 

toe  next  day.     She  was  wrapped  in  flannel,  but  he  did  not  hear 

her  cough.     Her  usual  medical  attendant  had  seen  her  on  the  day 

she  was  confined   to  her  bed,   but   he   was  unable  to  attend  at 

Gloucester  to  give  evidence,  being  in  daily  attendance  on  Lord 

Dynevor.     The  witness  thought  his  relative  was  quite  unable  to 

attend  as  a  witness^ 

in  //.  Cookr^  for  the  prisoner,  submitted  that  the  evidence  was 
insuflicient.  The  statute  11  &  12  Met.  c  42,  &  17,  required  the 
woof  to  be  that  the  witness  is  **  so  ill  as  not  to  be  able  to  traveL*" 
The  evidence  amounted  to  nothing  more  than  that  it  would  be  im- 
prudent for  the  prosecutrix  to  attend*  or  at  most  that  she  was  aai/& 
to  travel,  and  not  such  a  total  inability  as  the  statute  required. 
This  was  a  new  provision,  and  ought  to  be  aj^ed  with  great  care 
and  strictness. 

Platt,  R — It  is  sworn  that  the  attendance  of  the  witness  would 
endanger  her  life.  Each  case  must  of  course  be  governed  by  its 
own  circumstances.  Here  enough  has  been  shown  to  raider  the 
deposition  admisable. 

UmddJestam  then  aj^ed  to  have  it  read  by  the  officer  of  the  court, 
but— 

Platt,  B. — Somethino;  further  is  necessury.  You  must  show 
that  the  depoation  was  tuen  conformably  with  the  statute. 

The  magistrate  s  clerk  was  called.  He  stated  that  the  praooa 
was  present  with  her  father  when  the  deposition  of  the  proeecotrix 
was  taken.  The  magi:ftzmte  asked  the  priscmer  whether  die  had 
any  questions  to  ^t ;  but  there  was  a  httie  uncertainty  in  the 
evidence  ci  this  witness  whether  she  was  so  ad^ed  with  rrference 
to  the  particular  examination  of  the  prosecutrix,  or  whether  it  was 
agenenJ  question  at  the  end  of  the  examination  of  anotho-  witness. 

A  police  officer  was  then  examined.  He  was  a  witness  on  the 
same  occaaon.  He  could  not  rec<4kct  whether  the  prisoner  was 
asked  if  she  had  any  questions  to  put  to  the  prosecutrix ;  but  he 
£gclo6ed  the  fiwrt  that  the  examinations  of  the  witnesses  were  takeiy 
and  committed  to  writing  by  the  clerk  previously  to  the  arrival  oP 
the  nu^istrate,  that  they  we^e  then  read  over  in  the  presence  and 
hearing  of  all  parties,  and  that  it  was  thai,  if  at  all,  that  the  pri- 
aooer  was  a^ed  if  die  had  any  questions  to  put  to  the  proeecutrix. 

Pljltt,  Bw,  expressed  his  oranion  that  the  deposition  was  inad- 
misabie. 

Bmddkftm  submitted  that  the  statute  had  been  soffidently  com- 
pEed  with,  if  the  depoeatkwi  apneared  on  the  five  of  it  to  be  regu- 
iariy  taken.  The  statute  pri>vides  that  *^  If  snch  dcf^c^tion  purport 
to  he  signed  by  the  ju^rice  by  or  befiwe  whom  ihe  same  purpc^ts 
to  hare  been  taken,  it  shall  be  lawful  to  ruMl  snch  deposition  as 
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iridence  in  such  prosecution,  without  further  proof  thereof,  unless        Rzo. 
t  shall  be  proveid  that  such  deposition  was  not  in  fact  signed  by  •• 

he  justice  purporting  to  sign  tne  same."    The  court  would  pre-  ^^' 

ame  that  the  deposition  was  regularly  taken,  and  that  the  mams-        1S52. 
rate  did  his  duty  properly.     The  onus  of  showing  that  she  had    vJnZL, 
lOt  an  opportunity  lay  on  the  prisoner,  and  there  was  nothing  in     DepotitUm, 
he  fiu^ts  proved  inconsistent  with  her  having  that  full  opportunity. 

Platt,  B. — How  could  it  suggest  itself  to  the  prisoner  that 
ilie  had  a  right  to  put  questions  ?  It  was  the  duty  of  the  magistrate 
o  ask  her,  and  it  must  be  proved  that  he  did  so,  and  did  so  with 
eference  to  the  examination  of  the  particular  witness.  The  words 
if  the  statute  are — "  If  upon  the  trial  of  the  person  so  accused  as 
int  aforesaid  it  shall  be  proved,  by  the  oath  or  affirmation  of  any 
xedible  witness,  that  any  person  whose  deposition  shall  have  been 
aken  as  aforesaid  is  dead,  or  so  ill  as  not  to  be  able  to  travel,  and 
f  also  it  be  proved  that  such  deposition  was  taken  in  the  presence 
if  the  person  so  accused,  and  that  he  or  his  counsel  or  attomev 
lad  a  full  opportunity  of  cross-examining  the  witness,  then  if  such 
leposition  purport  to  be  signed  by  the  justice  by  or  before  whom 
the  same  purports  to  have  been  taken,  it  shall  be  lawful  to  read 
mch  deposition,"  &c  Until  the  question  was  asked  her,  I  am 
9f  opinion  she  had  no  opportunity  of  cross-examination  within 
the  meaning  of  the  statute,  and  the  evidence  is  not  satisfactory  on 
that  point.  But  on  another  ground  the  prisoner  had  not  a  full 
opportunity  of  cross-examination.  The  examination  of  the  witness 
bemg  taken  and  put  into  writing  before  the  arrival  of  the  magis- 
trate, the  reading  it  over  in  his  presence  could  not  give  the  prisoner 
a  proper  opportunity  of  cross-examination.  She  had  a  right  to 
hear  the  evidence  given  step  by  step,  and  so  to  have  time  to  con- 
sider what  questions  to  put  I  cannot  allow  the  deposition  to  be 
lead. 

There  not  being  sufficient  evidence  without  the  deposition  of 
the  prosecutrix,  the  prisoner  was  acquitted. 
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OXFOKD  CIRCUIT. 

Gloucestershire  Spring  Assizes,  1852. 

Gloucester^  April  2. 

(Before  Mr.  Justice  Wightman.) 

Reg.  v.  John  Tatlor.  (a) 

Perjury — Evidence — Comparison  of  handwriting  by  the  jury. 

The  defendant  was  indicted  for  perjury  alleged  to  have  been  committed  by 
him  on  the  trial  of  an  action  in  the  County  Court,  by  swearing  that 
the  signature  to  a  document  %cas  not  in  his  handwriting.  The  judge  (jf 
the  County  Court  made  the  defendant  write  his  name  in  court,  and 
impounded  thegenuine^  as  well  as  the  alleged  forged  signature. 

Semble,  that  on  the  trial  for  perjury,  the  jury  might  looh  at  and  compare 
the  two  signatures. 

THE  defendant,  John  Taylor,  was  indicted  for  perjury  com- 
mitted on  the  trial  of  an  action  in  the  County  Court  of  Glou- 
cestershire, held  at  Cheltenham,  before  J.  Francillon,  Esq.,  in 
which  Daniel  Crowther  was  the  plaintiff  and  the  said  John  Taylor 
was  the  defendant.  The  indictment  alleged  that,  on  the  trial  of 
the  said  cause,  it  then  became  and  was  a  material  question  whether 
the  said  John  Taylor  had  si^ed  a  certain  written  paper  or  memo- 
randum, whereby  the  said  John  Taylor  agreed  to  make  payment 
to  the  said  Daniel  Crowther  of  certain  money  and  instalments 
thereof,  then  being  in  issue  in  the  said  suit ;  and  that  the  said 
John  Taylor,  upon  the  trial  and  hearing  of  the  said  cause  being 
duly  sworn,  &c.,  did  depose  and  swear  that  the  signature  attached 
to  and  then  being  at  the  foot  of  the  said  written  paper  or  memo- 
randum was  not  the  signature  of  him  the  said  John  Taylor,  and 
that  he  had  not  written  the  same,  whereas  in  truth  and  in  fact  the 
said  signature  was  the  signature  of  him  the  said  Johu  Taylor,  and 
was  written  by  him. 

It  appeared  from  the  evidence  now  adduced  that  Daniel  Crowther, 
the  plaintiff  in  the  action,  claimed  a  sum  of  money,  the  price  of 
bricks  alleged  to  have  been  sold  by  him  to  the  defendant 
Amongst  other  evidence  adduced  at  the  trial  on  the  part  of  the 
plaintiff,  the  plaintiff's  attorney  swore  that,  ha\Tiig  receiveil 
instructions  to  apply  to  the  defendant,  he  had  several  interviews 

(a)  Reported  bj  J.  E.  Davis,  E^^  Barruter-at-Lair. 
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with  him,  and  that  on  one  occasion  he  saw  him  at  a  house  the        Beg. 
defendant  was  building,  when  the  defendant  signed  a  memorandum  ^       ^* 

written  in  pencil  by  the  attorney,  being  an  agreement  to  pay  the  '       

debt  by  instalments  therein  mentioned.     The  defendant  was  sworn        1852. 
and  examined,  and  stated  that  he  never  signed  the  memorandum,      ^~~r 
and  that  it  was  a  forgery.     He  also  denied  that  he  was  indebted        ^T^' 
to  the  plaintiff.     The  learned  judge  of  the  County  Court  directed 
the  defendant  to  write  his  name  in  pencil,  which  he  did  on  a  piece 
of  paper.     The  judge  compared  it  with  the  signature  to  the  alleged 
foigery,  and  eventually  the  disputed  document,  together  with  the 
signatare  in  court,  were  impounded,  and  the  case  was  adjourned, 
in  order  that  the  plaintiff's  son  might  be  examined,  the  defendant 
alleging  that  the  bricks  in  question  were  purchased  from  the  son 
•nd  not  from  the  father.     The  son,  however,  had  been  out  of  the 
country,  and  his  testimony  could  not  be  procured,  and  eventually 
the  plaintiff  was  nonsuited.     The  present  indictment  for  peijury 
was  thereupon  preferred  against  the  defendant     The  above  facts 
luiTing  been  proved,  and  some  slight  evidence  as  to  handwriting 
haying  been  given  in  addition  to  that  of  the  attorney, 

Davis,  for  the  prosecution,  proposed  to  submit  for  examination  to 
the  jury,  as  well  the  signature  written  by  the  defendant  at  the  trial 
of  the  action,  as  the  memorandum  and  signature  the  subject-matter 
of  the  indictment,  and  to  allow  the  jury  to  compare  one  with  the 
other.  He  referred  to  Williams's  case,  1  Lewin,  137,  cited  in 
2  Russell  on  Crimes,  by  Greaves,  p.  395.  The  prisoner  was 
there  indicted  for  forging  a  deed.  When  the  case  was  closed, 
Bajlev,  J.,  called  the  person  whose  name  was  alleged  to  have 
been  forged  by  the  prisoner,  and  desired  him  to  write  his  name  on 
t  sheet  of  paper,  wnich  he  did,  and  Bayley,  J.,  then  handed  it  to 
the  jury,  together  with  the  imputed  forgery.  Mr.  Greaves 
mnarks  upon  that  case:  ^Hhis  seems  to  have  been  a  dangerous 
experiment,  and  giving  far  too  much  facility  to  the  prosecutor  to 
write  his  name  in  such  a  manner  as  to  suit  the  occasion.^  In  the 
present  case  there  was  no  such  objection,  the  defendant  being  the 
peraon  who  was  required  to  write  his  name. 

HuddleMton,  for  the  defendant,  said  he  should  not  raise  any 
objecdoD. 

WiGHTMAN,  J. — I  am  inclined  to  think  the  jury  may  look  at 
isd  compare  the  two  signatures.  The  signing  of  his  name  by  the 
defendant  during  his  examination  on  oath  forms  in  fact  part  of  the 
traosaction  out  of  which  the  charge  arises.  At  all  events,  as  it  is 
Dot  objected  to,  the  jury  may  look  at  it. 

It  was  nccordingly  handed  to  the  jury,  with  the  memorandum, 
after  the  summing  up  of  the  learned  judge. 

The  defendant  was  acquitted. 
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Gloucestershire  Spring  Assizes,  1852. 

GloucesteTy  April  2. 

(Before  Mr.  Greaves,  Q.  C.) 

Reg.  v.  Russell,  (o) 

JEvidence — Admiuilnliiy  of  depositions  taken  abroad — Merchant  Sea- 
man's Act,  7^8  VicL  c.  112  ;  Mercantile  Marine  Act,  13  <^  14  VkL 
c.  93;  and  the  Documentary  Evidence  Act,  8  4-  9  VicL  c.  93. 

Sembie,  depositUmt  taken  by  a  consul  abroad  under  the  7  4^  S  HeL 
c.  112,  ss,  58,  59,  and  returned  to  this  country,  and  certified  under 
the  consular  seal  to  have  been  duly  taken,  are  admissible  in  evidence 
under  the  Mercantile  Marine  Act,  1850  (13  <^  14  VicL  c.  93,  s.  1 15) 
without  further  proof,  although  it  appears  from  extrinsic  evidence  that 
the  witnesses  gave  their  evidence  in  a  foreign  language,  which  was 
translated  into  English  to  the  prisoner,  and  inserted  in  the  depositions 
by  the  consuL 

Qmtre,  as  to  the  effect  of  S^  9  VwL  c.  1 13,  s.  1  (to  facilitate  fheadmissiom 
in  evidence  of  certain  official  and  other  documents),  on  such  a  case. 

Quaere,  whether  such  depositions  are  admissible  where  the  consul,  afier 
the  examination  of  each  witness,  asked  the  prisoner  whether  he  had 
anything  to  say,  and  on  the  prisoner  saying  he  knew  nothing  about 
the  witnesses,  proceeded  to  examine  the  next  witness,  without  expresdy 
telling  the  prisoner  that  he  might  put  questions  to  the  witness. 

Quaere,  whether  depositions  of  witnesses  containing  a  great  portion  cf 
hearsay  evidence  are  admissible, 

Qmere,  has  the  judge  power  to  strike  out  the  portion  that  consists  of  such 
hearsay  evidence,  and  admit  the  residue. 

^r^HE  prisoner  was  indicted  for  the  larceny  of  a  velvet  bag,  a 
X  bunch  of  keys,  some  pieces  of  the  current  coin  of  Turkey, 
and  four  bills  of  exchange  called  Caimes,  for  the  payment  respec- 
tively of  1,000,  250,  70,  and  20  piastres^  the  property  of  Joseph 
Brown.  The  felony  was  allied  to  have  been  committed  on  tne 
4th  of  February,  1852,  on  board  a  merchant  vessel  called  the 
Bolton^  then  lying  in  the  Bosphorus,  of  which  vessel  the  prisoner 
was  mate,  and  the  prosecutor  captain. 

The  principal  evidence  against  the  prisoner  proposed  to  be 
adduced  on  the  part  of  the  prosecution,  consisted  in  the  depositions 
of  witnesses  still  abroad.  It  appeared  that  the  witnesses  were 
examined  in  the  Greek  language ;  that  no  interpreter  was  sworn, 
but  that  the  consul  acted  as  interpreter,  both  by  translating  the 
evidence  to  the  prisoner,  and  also  by  returning  die  depositions  in 

(a)  Rtported  bj  J.  E,  Davb,  Esq^  Barnster-at-Lav. 
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b  to  this  country.     From  the  Board  of  Trade  they  were        Reo. 
itted  to  Mr.  Wilkes,  the  attorney  for  the  prosecution,  resi-  "• 

a  Gloucester,  and  were  now  produced  by  him  at  the  trial.         ""    ' 
epositions  bore  the  official  seal  of  the  English  consul  for        1S52. 
ntinople,  and  were   certified  to  have   been  taken  in  the     ^  7;^ — 
ce  of  the  prisoner.  DepotiHonM 

rpSf   for  the  prisoner,   objected   to   the   depositions  being  taken  abroad. 
d  in  evidence.     The  consul  should  have  employed  a  sworn 
eter,  or  returned  the  depositions  in  the  original  language, 
was  nothing  to  show  that  the  translation  was  a  correct  one. 
>nsul  might  not  be  as  conversant  with  the  modem  Greek 

fe  as  he  imagined,  and  it  was  possible  therefore  that  he 
ave  transmitted  a  very  erroneous  translation. 
namaraj  for  the  prosecution,  submitted  that  the  statutes 
g  upon  this  subject  made  the  depositions  evidence  in  their 
t  shape  without  further  proof.     By  the  Merchant  Seaman's 
&  8  Vict  c.  112,(6)  the  depositions  taken  before  a  consul 

clMO  5S  enacts  "  that  all  offences  against  the  property  or  person  of  any  stibject  of 
Bsty,  or  of  any  foreigner,  which  shall  be  committed  in  or  at  any  port  or  place  either 
•Scat,  oat  of  the  dominions  of  Her  Majesty,  by  the  master  and  crew  (including  ap- 
)  or  any  or  either  of  them,  belonging  to  any  ship  subject  to  any  of  the  provisions  of 
or  who  within  three  months  before  the  committal  of  the  offence  shall  have  been  the 
lereof,  or  shall  have  formed  part  of  any  such  crew,  shall  be,  and  they  are  hereby  de- 
be  offences  of  the  same  nature  respectively,  and  to  be  liable  to  the  same  punishments 
Bly,  as  if  they  had  been  committed  on  the  high  seas  and  other  places  within  the 
on  of  the  Admiralty  of  England,  and  shall  be  inquired  of,  heard,  tried,  and  determined, 
igcd  in  the  same  manner  as  if  such  offences  had  been  committed  within  such  jniis- 
aod  where  any  trial  for  such  offences,  or  for  any  misdemeanor  against  the  proTisioos  of 
shall  take  place  before  any  justice;^  or  judges  of  oyer  and  terminer  and  gaol  delivery,  it 
bwfdl  for  the  court  to  order  and  direct  the  payment  of  the  costs  and  expenses  of  the 
foo,  as  in  the  case  of  coets  and  expenses  of  prosecutions  for  offences  conrniitted  within 
dictiflo  of  the  Admiralty  of  England." 

D  59  enacts  "that  whenever  any  complaint  shall  be  made  to  any  of  Her  Majesty's 
r  Tice-coDsuls  of  any  such  offence  or  of  any  offence  having  been  committed  at  sea  by 
cr  and  crew  (mcluding  apprentices),  or  any  or  either  of  them,  belonging  to  any  ship 

0  any  of  the  provisions  of  this  act,  it  shall  be  lawful  for  any  such  consul  or  vice-oonsnl 
e  into  the  case,  upon  oath,  and  at  his  discretion  to  cause  any  offender  to  be  placed 

1  Bsoessary  restraint,  so  far  as  it  may  be  in  his  power,  so  that  he  may  be  sent  and  con- 
m£e  custody  to  England  as  soon  as  possible,  in  any  vessel  of  Her  Majesty,  or  of  any 

algects,  to  be  there  proceeded  agamst  according  to  law;  and  the  costs  and  charges  oif 
ing  any  such  offender,  and  of  conveying  him  and  the  witnesses  to  England,  if  not  con- 
tbe  ships  to  which  they  respectively  belong,  shall  be  considered  and  deemed  as  part  of 
of  the  prosecution,  or  be  paid  as  costs  incurred  on  account  of  seafaring  subjects  of  the 
jii|;dom  left  in  distress  in  foreign  ports;  and  all  depotitiona  taken  before  any  amnd 
omgml  abroad,  and  certified  vnder  hie  official  eeal  to  be  the  depoeitione^  and  iiat  th^ 
enim  the  freeenee  of  the  party  acctuedy  ehall  be  admitted  in  evidence  in  all  courts 
timinal  juriedictionj  and  othenoisej  in  like  manner  at  depoiitiont  taken  b^ore  any 
Ae  peace  ta  England  now  are  or  may  be ;  and  the  register  ticket  of  every  offender 
iefivered  op  to  Her  Majesty's  consul  or  vice-consul  as  the  case  may  be,  and  be  trans- 
f  htm  to  the  registrar  of  seamen.** 

Iscantile  Marine  Act,  1850  (13  &  14  Vict,  c  93,  s.  116),  enacts  *'  that  whenever  in 
proceeding  in  England  in  respect  of  any  matter  m  which  British  "  Consolar  Officers  *' 
power  of  taking  depositions,  it  is  proved  that  a  witness  who  has  been  examined  before 
aoJar  Officer"  abroad,  is  out  of  the  United  Kingdom,  or  cannot  be  found  or  produced 
si  or  bearing,  the  deposition  of  such  witoess  taken  before  such  **  Consolar  Officer  "  in 
,  and  if  the  proceeding  is  criminal,  in  the  presence  of  the  party  accused,  and  certified 
Coo9u1mt  Officer"  ondcr  his  official  seal  to  have  been  so  taken,  shall  be  admitted  in 
I  Mieb  proceeding;  and  any  deposition  purporting  to  be  so  oert{fied  shall  be  deemed 
a  so  takets  and  certijied  as  (foresaid,  wdess  the  contrary  is  proved"' 
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abroad,  and  certified  under  his  official  seal  to  be  the  depoeitioiis, 
and  that  they  were  taken  in  the  presence  of  the  party  accused, 
are  admissible  in  evidence,  in  the  same  manner  as  depositions 
taken  before  justices  of  the  peace  in  England ;  and  by  the  Mer- 
cantile Marine  Act,  1850  (13  &  14  Vict,  c  92),  it  is  enacted 
(s.  115)  that  whenever  it  is  proved  in  any  legal  proceeding  in 
England,  in  respect  of  any  matter  in  which  consular  officers  have 
the  power  of  taking  depositions,  that  witnesses  whose  depositions 
have  been  so  taken  are  abroad,  the  certified  depositions  taken  in 
the  presence  of  the  accused  party  shall  be  admitted  in  evidence, 
and  any  deposition  purporting  to  be  so  certified,  shall  be  deemed 
to  have  been  so  taken  and  certified  as  aforesaid,  unless  the  con- 
trary is  proved.  The  deposition  so  certified  is  the  deposition  as  it 
stands  on  the  face  of  the  document,  and  the  language  and  words 
employed,  whatever  they  may  be,  constitute  the  deposition.  In- 
dependently of  these  provisions,  the  statute  8  &  9  Vict,  c  113 
(to  facilitate  the  admission  in  evidence  of  certain  official  and  other 
documents),  enacts  (c)  that  whenever  by  any  act  any  certificate, 
official  or  public  document,  or  any  certified  copy  of  any  document, 
shall  be  receivable  in  evidence,  the  same  shall  be  admitted  in  evi- 
dence, provided  they  purport  to  be  sealed  or  impressed  with  a 
stamp  as  required  by  the  act,  without  any  proof  of  the  seal  or 
stamp,  and  without  any  further  proof  thereof. 

Crippsy  in  reply. — The  deposition  to  which  the  statute  13  &  14 
Vict,  c  93  applies,  is  the  deposition  of  the  witness.  That  cannot 
be  said  to  be  his  deposition  which  is  not  the  language  he  made  use 
of.  Besides,  the  deposition  is  only  receivable  unless  the  contrary 
is  proved.  Here  it  clearly  did  appear  that  there  was  an  objection, 
and  that  the  deposition  was  not  duly  taken.  He  should  contend, 
that  a  deposition  taken  in  England  would  not  be  admissible, 
without  proof  that  it  was  properly  translated,  and  it  would  be 
absurd  to  say  that  if  it  was  insufficient  if  taken  in  England,  it 
would  nevertheless  do  if  taken  abroad.  Besides,  under  the 
Merchant  Seaman's  Act  cited,  the  depositions  are  only  admissible 
in  evidence  in  the  same  manner  as  de{)ositions  taken  before  justices 
in  England. 

Greaves,  Q.  C.  (sitting  as  judge  and  assisting  in  the  disposal 
of  criminal  cases,)  said  he  would  consult  Mr.  Justice  Wightman 

(e)  "  WhereTer  by  any  act  now  in  force  or  bereafler  to  be  in  force,  any  certificate,  oflBdal  or 
Fnblic  document,  or  docamcnt  or  proceeding  of  any  corporation  or  joint-stock  or  other  company, 
or  any  certified  copy  of  any  docnment,  bye-law,  entry  in  any  re^ster  or  other  book,  or  of  any 
other  proceeding,  shall  be  receivable  in  eridence  of  any  particular  in  any  court  of  justice  or 
before  any  legal  tribunal,  or  either  house  of  Parliament,  or  any  committee  of  either  ^ouae,  or  in 
any  judicial  proceeding,  the  same  shall  respectively  be  admitted  in  evidence,  provided  they  re- 
spectively purport  to  be  sealed  or  impressed  with  a  stamp,  or  sealed  and  signed,  or  signed  alone, 
as  required,  or  impressed  with  a  stamp  and  signed,  as  directed,  acts  made  or  to  &  hereafter 
made,  without  any  proof  of  the  seal  or  stamp,  where  a  seal  or  stamp  is  necessary,  or  of  the  sig- 
nature or  of  the  official  character  of  the  person  appearing  to  have  signed  the  same,  and  without 
any  further  proof  thereof  in  every  rate  in  vhich  the  original  record  csuld  have  been  rteeived  ca 
emdenee.'*  Mr.  Philiipe  observes  that  it  seems  impossible  to  give  any  meaning  to  these  last 
words:  they  appear  to  have  been  inserted  through  inadvertency.  Evid.  vol.  2,  p.  241,  note  (1) 
lOth  edit. ;'  see  also  Taylor  on  Evid.  vol.  1,  p.  10.— [J.  E.  D.] 
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;ting  at  Nisi  Prius,  and  he  retired  for  that  purpose.    On  his  return, 

said,  that  Mr.  Justice  Wightman  agreed  with  him  in  opinion 
at  the  depositions  ought  to  be  received,  but  that  the  point  was 
far  from  clear,  that  if  necessary,  it  should  be  reserved  for  the 
)urt  of  Criminal  Appeal. 

It  then  appeared  from  viva  voce  testimony  adduced,  that  the  only 
lestion  put  to  the  prisoner  by  the  consul  after  he  had  translated 
•  him  the  examination  of  the  witness,  was,  "  Have  you  anything 

aay  ?^  to  which  the  prisoner  answered,  "  I  know  nothing  about 
em  (the  witnesses.'') 
Cripps  further  objected  to  the  admissibility  of  the  depositions, 

it  did  not  appear  that  the  prisoner  had  an  opportunity  of  cross- 
amining  the  witnesses,  as  he  was  not  told  according  to  the 
^actice  in  this  country,  as  each  witness  concluded  his  evidence, 
tat  he  might  put  such  questions  to  him  as  he  thought  proper. 

Gr REAVES,  Q.C.  said,  the  objection  had  great  weight  with  him, 
at  he  should  receive  the  depositions,  and  would  reserve  this 
oont  also,  if  necessary. 

The  depositions  were  then  read.  They  were  found  to  contain 
great  deal  of  hearsay  evidence,  upon  which 

CrippM  objected  that  on  this  ground  they  were  inadmissible,  as 
i  was  impossible  to  separate  the  effect  of  the  good  and  bad  evidence 
ipon  the  minds  of  the  jury. 

The  learned  judge  presiding,  suggested  that  the  difficulty  might 
)e  avoided  by  running  his  pen  through  all  the  hearsay  portions  of 
lie  depositions,  and  thus  leaving  the  officer  of  the  court  to  read 
)iily  the  unobjectionable  portions,  {d)  but 

Cripps  contended  that  the  learned  judge  had  no  authority  to 
h  this.  The  statute  only  allowed  the  depositions,  that  is  to  say, 
the  whole  of  them,  to  be  read,  and  did  not  authorize  a  judge  to 
ittke  any  selection  of  what  he  might  consider  fit  or  unfit  to  submit 
:o  the  consideration  of  a  jury,  and  that  if  any  part  was  to  be  read, 
iD  must  be  read. 

GreayeS)  Q.  C.  thereupon  suggested  to  the  counsel  for  the  pro- 
€cotion  the  danger  of  admitting  such  evidence  in  criminal  cases, 
he  consul  having  returned  all  kinds  of  improper  testimony,  and 
ot  having  given  the  prisoner  the  opportunity  of  cross-examining 
^  witnesses  produced  against  him. 

Macnamara  admitted  the  danger  and  hardship  of  such  a  course 
'  proceeding,  and  under  the  circumstances  would  not  further  press 
le  case  against  the  prisoner,  but,  with  the  learned  judge's  permis- 
911,  would  consent  to  a  verdict  of  not  guilty  being  recorded,  pro- 
d^  it  was  distinctly  understood  that  it  was  upon  the  ground  that 
e  depositions  were  improperly  taken. 

Verdict,  not  guiUy. 


Reo. 

V. 

BuasKLL. 

1852. 

Evidence — 
Ikpontumi 
Udeenabroad, 


(d)  This  is  the  practice  in  citiI  aetioDS  with  regard  to  depositions  taken  on  interropitorios 
dcr  a  ooromisaion  (^ffuickumm  t.  Bernard^  2  M.  &  Rob.  1 ;  see  also  Stembeller  r.  AVirlofi, 
'.&  P.  313),  bot  upon  a  second  trial  of  that  cause  the  whole  deposition  was  read,  apparently 
tbe  ground  that  the  objection  did  not  clearl  j  appear,  and  that  the  deposition  must  be  presumed 
^•Te  been  rigbtlj  taken  bj  the  commissioners:  (see  2  M.  &  Rob.  373.)— f  J.  E.  D.] 
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OXFORD  CIRCUIT. 

Berkshire  Schmer  Assizes,  1852. 

Abingdon^  July  14. 

(Before  Mr,  Justice  Williams.) 

Reg.  v.  M'Gavaran.  (a) 

Indecent  assault  —  Schoolmaster  and  pupil  —  Evidence  —  Costs  tf 
prosecution — Statute  14  ^r  16  ^^^  c.  S6y  s.  3. 

A  schoolmaster  who  pUices  his  hands  indecently  on  the  person  of  afimak 
pupily  is  guilty  of  an  indecent  assault,  although  the  pupil  is  thirteen 
years  cf  age,  and  does  not  make  any  actual  resistance, 

letters  relating  to  the  charge  written  by  one  of  the  scholars  who  is  er* 
amined  as  a  witness  for  the  prosecution,  may,  on  her  denial  of  the  hand' 
writing,  he  proved  and  given  in  evidence  on  the  part  of  the  defendasA 
for  the  purpose  of  affecting  the  witneu^scrcdit,  and  showing  the  capacity 
of  the  scholars  to  conspire  to  make  a  false  charge  against  him,  although 
the  prosecutrix  it  not  proved  to  have  received  the  letters,  or  had  any 
knowledge  of  their  contents. 

To  enable  the  Court  to  order  the  costs  of  such  a  prosecution  to  be  allowed, 
it  is  necessary,  under  the  statute  14  <$-  15  Vict,  c.  55,  s,  S,  to  show  that 
the  case  was  originally  brought  before  the  justices  for  summary 
decision. 

The  production  of  the  original  summons  to  the  defendant,  setting  out  the 
complaint,  and  requiring  him  to  appear  before  the  justices  to  **  tsnswer 
the  said  information  and  complaint,  and  to  be  further  dealt  with 
according  to  law,"  is  sufficient  evidence  of  the  fact  required,  to  enabU 
the  court  to  order  payment  of  the  costs  of  the  prosecution, 

THE  defendant,  Hugh  M'Gra varan,  was  indicted  for  an 
assault     The  indictment  contained  three  counts. 

The  Ist  count  was  for  a  common  assault  on  Mary  Ponten,  on 
the  6th  of  May. 

The  2nd  count  was  for  an  assault  on  Mary  Ponten  on  the  13th 
of  May. 

The  3rd  count  alleged  that  the  defendant,  on  the  day  and  year 
last  aforesaid,  did  unlawfully  and  indecently  make  an  assault  in 
and  upon  one  Mary  Ponten,  and  did  then  unlawfully,  indecently, 
and  against  the  will  of  her  the  said  Mary  Ponten,  put  and  place 
the  liands  of  him  the  said  Hugh  M'Gavaran  upon  and  against  the 

(a)  Reported  bj  J.  E.  DAvn,  Eeq^  Banister-at-Law. 
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private  parts  of  her  the  said  Mary  Pontcn,  and  then  did  other        Rbo. 
wrongs,  &c  »• 

Carrington,  for  the  prosecution.  M'Gavarah. 

J.  J.  WilUamSy  for  the  defendant.  1852. 

Carringtan,  in  stating  the  case  for  the  prosecution,  said  that  the        

defendant  was  a  schoolmaster,  and  was  charged  with  indecently  ^H^^^^!^ 
aaaaultin^  one  of  his  female  scholars,  and  of  the  two  assaults    Practice— 
charged  in   the  present  indictment,  one  was  committed  in  the        ^«»*^- 
pariah  church  of  Chieveley,  during  Divine  service,  and  the  other 
in  the  schoolroom.     The  prosecutrix  was  about  thirteen,  years  of 
a^ ;  and  he  submitted,  on  the  authority  of  the  case  of  Reg.  v. 
NkkoU  (R.  &  B.  Crown  Cases,  p.  130,(£)  that,  although  the  prose- 
cutrix did  not  offer   any  actual  resistance,  yet  if  she  did  not 
expressly  consent,  it  must  be  taken  to  be  against  her  will,  the 
defendant  having  authority  and  control  over  her  as  schoolmaster. 
Mary  Ponten,   the  prosecutrix,  stated  that  she  was  thirteen 
years  of  age  on  the  23rd  of  June  last.     Her  father  and  mother 
were  dead.     At  the  age  of  ten  she  went  to  school  at  North  East, 
in  the  jparish  of  Chieveley.     The  defendant  was  the  schoolmaster, 
tnd  his  wife   schoolmistress.     The  scholars  went  to   Chieveley 
drarch  every  Sunday,  and  sat  in  the  chancel ;  the  girls  on  one  side 
md  the  boys  on  the  others.     The  defendant  sat  with  the  boys  and 
his  wife  with  the  girls.     On  a  Sunday  in  May  last,  the  girls'  seats 
being  full,  the  defendant  took  the  prosecutrix  on  his  seat,  which 
VIS  placed  in  an  angle  of  the  chancel,  and  screened  by  a  high  pew 
boon  the   observation  of  the  congregation  in  the   body  of  the 
dorch.     The  boys  and  girls,  during  the  prayers,  knelt  towards 
tiie  oommunion  table,  so  that  they  had  their  backs  turned  to  the 
Dister.     During  one  of  the  prayers  the  defendant,  according  to  the 
prosecatrix's  account,  placed  his  hand  indeceutlv  on  her  person.  He 
nbsequently,  on  another  day,  repeated  his  offence  in  the  school* 
room,  when  she  went  to  his  desk  to  have  a  sum  in  arithmetic 
eorrected.     The  following  night  the  prosecutrix  complidned  to  her 
Uf-sister  of  the  defendant's  treatment,  and  on  the  next  day  to  her 

rdfather,  and  she  discontinued  her  attendance  at  the  school, 
cross-examination,  a  letter  was  put  into  the  witness's  hands, 
and  in  answer  to  questions,  she   said  ^^I  believe  this  is  Emma 

{h)  In  that  ease  the  priaoner  was  indicted  for  an  assault  npon  Ann  Elliott,  with  intent  to 
coBtnrit  a  ntpe,  aod  in  the  second  connt  for  a  common  assanlt.  The  prisoner  was  the  husband 
ofasdMoinuatress,  and  in  his  wife*s  absence  heard  the  girls  saj  their  lessons.  When  the  pro- 
Kmfrix,  who  was  thirteen  years  of  age  was  standing  before  the  defendant  reading,  he  put  his 
ksd  up  her  pettiooats  and  also  placed  his  hand  on  her  private  parts,  and  she  continued  reading 
z  that  podtioo  for  balf-an-bour  without  making  anj  resistance.  The^e  acts  were  repeated  on 
Kreral  oecasioiia.  She  swore  at  the  trial  that  she  knew  it  was  wrong  in  her  to  permit  him, 
nd  wTtng  in  both,  and  that  it  was  against  her  will  at  all  times.  The  learned  judge  (Mr. 
Kara  Graham)  in  summing  up  remarked  on  the  tender  years  of  the  girl;  her  situation  under 
the  can  and  antboritj  of  the  prisoner  and  his  wife;  and  the  Authority  and  influence  which  the 
j/rmmet  bad  orer  her  in  the  absence  of  his  wife.  His  authority  and  influence  were  likely  to 
pm  her  off  her  guard  and  check  her  resistance.  And  he  directed  the  jury  if  they  thought  the 
Ktf  vnv  agminst  her  will  though  she  had  not  resisted  to  the  utmost,  they  might  find  him 
;«ky,  bat  if  Umj  tbonght  that  those  acts  were  not  against  her  will,  they  might  acquit  him. 
rhe  jvy  eoimcted  the  prisoner  on  both  counts,  and  all  the  judges  held  the  eridence  was  8u£S> 
iot  t»  sapport  tlM  Goant  for  a  common  assault 

VOL.  VI.  ^ 


66  CRIMINAL   LAW   CASES. 

]{ifo        Preston's   writing.     I  know   Emma  Preston,  she  is  one  of  the 
r.  scholars.     I  talked  to  her  and  to  Eliza  Dance  about  this  mstter, 

M-Gavarax.  bu^  J  never  saw  this  letter  before." 

1832.  ^'^  Povey,  another  child  in  the  school,  confirmed  the  evidence 

of  the  prosecutrix.     In  answer  to  questions  put  to  her  on  cross- 

^^^^^^^^  examination,  she  said,  "  Emma  Preston  never  wrote  to  me  that  I 

Praetiee—    ^^^  of.     We  talked  to  cach  other  about  this.     I  will  not  say  I 

Co§u,       never  received  a  note  like  this  (letter  put  into  witness's  hands.) 

I  did  not  say  to  Emma  Preston  '  now  we  have  b^on  we  must 

stick  to  it'" 

On  re-examination  the  witness  said,  we  used  to  talk  to  each 
other  about  what  the  master  had  done. 

Emma  Preston,  a  scholar,  twelve  years  old,  stated  that  Mary 
Ponten  made  a  complaint  to  her  about  a  week  before  she  left 
schooL  On  cross-examination,  two  letters  were  put  in  her 
hand,  which  she  denied  were  in  her  handwriting.  Other  evideiiGe 
was  adduced  in  confirmation  of  the  statement  of  the  prosecutrix. 
On  the  part  of  the  defendant,  it  was  endeavoured  to  be  estab- 
lished that  the  charge  was  the  result  of  a  conspiracy  among  the 
children  and  their  parents. 

Williams,  in  addressing  the  jury  said,  he  should  call  witnesses  to 
prove  that  the  letters  he  had  put  in  the  hands  of  the  witnesses  for 
the  prosecution,  were  in  the  handwriting  of  Emma  Preston,  and 
he  was  about  to  read  the  letters  to  the  jury,  when 

Currinffton  interposed,  and  objected  to  their  being  read  or  given 
in  evidence.  Letters  written  by  the  prosecutrix  would  be  evidence;, 
but  these  are  letters  said  to  have  been  written  by  Mary  Pr^stcnL 
Williams,  J. — The  letters  are  only  evidence  for  the  purpose  of 
detracting  irom  the  credit  of  the  witness.  I  take  it  for  granted 
that  Mr.  Williams  considers  that  these  letters  may  affect  the  credit 
of  the  witness  Emma  Preston,  I  cannot  reject  their  being  used  far 
that  purpose.     It  is  impossible  to  reject  them. 

The  letters  were  then  read  to  the  jury,  and  among  other  wit* 
nesses  called  to  contradict  circumstances  deposed  to  on  the  part  of 
the  prosecution,  evidence  was  adduced  to  prove  that  the  letters 
were  in  the  handwriting  of  Emma  Preston,  but  there  vras*  no 
evidence  to  prove  that  they  were  delivered  to  the  parties  to  whom 
they  were  addressed.  The  letters  were  then  put  in  and  read  as 
follows : — 

No.  1. 

"Dear  Mary. — I  want  to  see  you,  but  I  could  not  come, bat  Be 
shure  you  stick  to  what  you  have  said  abought  Magaravmlin,  for 
tis no  use  to  make  a  Lie  withot  whe  stick  to  it.  Whenyou  have 
read  this  bum  it.  I  did  stick  to  what  we  said  here."  The  letter 
was  indorsed  "  Give  this  to  Mary  Ponten." 

No.  2. 

"  Eliza,  stick  to  wot  you  have  said,  for  its  no  use  to  make  a  lie 
without  you  stick  to  it,  for  I  wants  to  do  M^Garavin^  you  know 
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that,  read  this  and  burn  it.     I  wants  to  see  you  when  you  come  to        Reo. 
my  fiither^s.  Mind  all  of  one  mind  and  have  one  purse."  (Indorsed)  * 

«  Give  this  to  EUza  Dance."  M  Gavabax. 

CarringUm^  in  reply,  contended  that  the  letters  were  forgeries,        1852. 
ind  oommented  on  the  fact  that  the  defendant  had  not  called  Eliza  j^^^^^     u 
Duice  to  prove  that  the  second  letter  was  not  received  by  her.        —Evidene^ 
W1L.LIAM8,  J.,  in  snnuning  up,  said,  "  No  one  can  doubt  that     Practice^ 
tkc  offence^  if  done  at  all,  was  against  the  will  of  the  prosecutrix,        ^**^* 
oonadering  her  tender  age,  and,  therefore,  if  you  believe  the  evi- 
dence, the  case  is  made  out  in  law."    With  regard  to  the  letters, 
the  learned  jud^e  said,  "  although  in  strict  rule  of  law  the  letters 
do  not  affect  the  credit  of  the  prosecutrix,  but  of  the  witness 
Preston,  it  would  be  nevertheless  absurd  to  say  that  in  point  of 
bet  the  question  of  the  authenticity  of  these  letters  is  not  all  im- 
portant to  this  case;  for  if  they  were  written  by  Preston  it  proves 
the  capacity  of  these  young  children  to  form  a  deep  design  and 
coiii^)tracy  to  injure  the  defendant.     If  established,  it  is  impossible 
to  eay  that  the  whole  case  is  not  affected  by  them."     He  observed, 
with  reference  to  the  observations  of  the  counsel  for  the  prosecu- 
tiOD,  tiiat  it  was  not  to  be  expected  that  the  defendant  would  call 
Eliza  Dance,  for  it  is  not  sought  to  be  concealed  that  this  is  only 
<me  of  a  series  of  charges,  and  that  she  is  a  witness  hostile  to  him. 
The  prisoner  was  convicted  and  sentenced  to  two  years'  im- 
prisonment, with  hard  labour. 

Carrington  applied  for  the  costs  of  the  prosecution  to  be  allowed, 
under  the  provisions  of  the  statute  14  &  15  Vict,  c  55. 

Williams,  J.,  after  referring  to  the  statute,  (c)  said  there  was 
&  difficulty  in  this  case,  that  although  the  section  recites  the 
statute  of  George  the  Fourth,  which  is  applicable  to  all  charges  of 
ttBault,  the  power  conferred  on  courts  of  assize  and  sessions  to 
Older  payment  of  the  costs  of  the  prosecution,  is  confined  to  cases 
of  assault  brought  before  the  justices  for  summary  decision.  If  not 
broQfrht  before  the  justices  in  the  first  instance  for  summary 
decision,  I  have  no  power  to  award  costs ;  and  therefore  1  must  be 

(e)  The  14  &  15  Vict.  c.  55,  8.3,  is  as  follows: — '*  And  whereas  by  an  act  of  the  ninth 
Jttt  d  King  George  the  Fourth,  chapter  thirtj-one,  it  is  enacted  that  where  anj  person  shall 
ohvfiillj  aaeaalt  or  beat  any  other  person,  it  shall  be  lawful  for  two  justices  of  the  peace, 
apoQ  ctxnplaint  of  the  party  agj^rieved,  to  hear  and  determine  such  offence;  and  it  is  by  the 
ttid  act  provided,  that  in  case  the  justices  shall  find  the  assault  or  battery  complained  of  to 
htft  been  acc<m)panied  by  any  attempt  to  commit  felony,  or  shall  be  of  opinion  that  the  same 
a  from  any  other  circumstance  a  fit  subject  for  a  prosecution  by  indictment,  they  shall  abstain 
Nd  aay  a^jadication  thereupon,  and  shall  deal  with  the  ctme  in  all  respects  in  the  same  manner 
■  they  woaid  have  done  before  the  passing  of  the  said  act:  and  whereas  it  is  expedient  that 
aorti  before  whom  such  indictments  shall  be  tried  shall  have  power  to  order  payment  of  costs 
•  parties  so  boond  by  reco;;nizance  to  prosecute  or  give  evidence :  be  it  enacted,  that  in  every 
4!««f  assault  so  brooght  before  such  justices  for  summary  decision  in  which  the  justices 
ItaH  be  of  opinion  that  the  same  is  a  fit  subject  for  prosecution  by  indictment,  and  shall  there- 
to hind  the  complainant  and  witnesses  in  recognizance  to  prosecute  and  give  evidence  at  the 
^MOB  or  sesiinns  of  the  peace,  every  such  court  is  hereby  authorized  and  empowered  at  its 
^oentiao  to  order  payment  of  the  costs  and  exi)enses  of  the  prosecutor  and  witnesses  so  ap]  earing 
^fSm9  mch  ooart  under  such  rea)gnizance,  together  with  compensation  for  their  trouble  and 
w  tf  time,  io  the  same  mourner  aa  courts  are  au^orized  and  empowered  to  order  the  same  ii: 
•Msf  fdo^y." 

F   2 
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Rxo.        satisfied  that  the  case  was  originally  brought  before  the  justices  to 

^,Q  '  be  dealt  with  summarily.     It  certainly  seems  very  strange  that  I 

"       '   should  have  no  power  to  award  costs  in  a  case  of  assault^  where  the 

1852.        party  charged  is  brought  before  the  justices  in  the  ordinary  way, 

^^V~  jfliift  *^  ^^  committed  for  trial ;  but  there  being  that  distinction,  I  must 

EvidoKo      ^^y^  some  evidence  that  the  party  charged  was  brought  before  the 

Practice—    Committing  magistrates  for  summary  jurisdiction.  In  other  respectf 

Cotit,       J  think  tms  is  an  assault  in  which  costs  ought  certainly  to  be 

allowed. 

Carringion  then  produced  the  original  summons,  and  handed  it 
to  the  learned  judge.    It  was  in  the  following  form : — 

'*  Whereas  information  and  complaint  has  this  day  been  made 
before  the  undersigned  [^c],  for  that  you  the  said  Hugb 
M^Gavaran  did  assault  and  illtreat  Emma  Preston,  of  the  parisli 
of  Chieveley  aforesaid,  against  the  form  of  the  statute  in  thai 
behalf.  These  are,  therefore,  to  command  you,  in  Her  Majesty's 
name,  to  be  and  appear  on  Thursday,  the  27th  day  of  May  instant, 
at  eleven  o'clock  in  the  forenoon,  at  [§"c],  to  answer  the  scad  infor* 
motion  and  complaint j  and  to  be  further  dealt  with  according  to  law.^ 
Mr.  Justice  Williams  said  he  thought  this  was  sufficient  evi- 
dence to  show  that  the  justices  might  have  dealt  summarily  with 
the  case,  and  he  therefore  directed  the  costs  of  the  prosecution  to 
be  allowed. 
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OXFORD  CIRCUIT. 

OXFOBDSHIBE   SUMHEB   AsSIZES^   1852. 

Oxford,  July  17. 

(Before  Mr.  Justice  Williams.) 

Reg.  v.  Neville,  (a) 

Pajury — Variance — Amendment — Statute  14  ^  15  Vict.  c.  100,  *.  1 — 

Evidence. 

han  indictment  far  perjury^  the  perjury  was  alleged  to  have  been  com' 
mitted  on  the  trial  of  an  indictment  against  B,,  for  setting  fire  to 
a  certain  bam  of  one  P.  In  support  of  the  averment,  a  certificate 
of  the  trial  and  conviction  of  B.  was  produced,  but  the  offence  there 
mentioned  was  setting  fire  to  "  one  stack  of  barley.**  It  appearing 
that  the  offence  was,  in  fact,  the  same,  the  bam  and  the  stack  having 
been  destroyed  by  one  fire, 

Hdd,  that  the  indictment  might  be  amended  under  the  14  4r  15  Vict. 
c.  100,  s.  1. 

A  witness  Jor  the  prosecution  called  to  prove  that  B.  was  not  at  the  bam 
at  the  time  it  was  set  on  fire  (and  consequently  that  the  evidence  of 
ike  defendant  who  swore  at  the  trial  that  he  had  seen  B.  set  it  on  fire, 
wu  false),  admitted  on  cross-examination  that  he  had  given  a  different 
account  on  the  former  trial,  and  had  on  that  occasion  corroborated  the 
testimony  of  the  present  defendant,  but  now  alleged  thai  he  was  per' 
tuadedby  W.  (who  had  left  England)  to  forswear  himself  on  the  former 
trial. 

Btldy  that  on  re-examination  the  witness  might  be  asked  whether  he  had 
made  a  statement  to  C.  immediately  after  the  trial  respecting  his 
evidence  and  respecting  W.,  and  that  C.  might  be  called  to  corroborate 
him  as  to  the  general/act,  but  that  the  particulars  of  the  statement  to 
C.  were  inadmissible,  and  that  a  person  who  was  present  at  the  inter- 
view between  the  witness  and  W.  might  be  called  to  prove  thefcust  of  the 
conversation,  but  not  the  particulars. 

THE  defendant,  Edward  Neville,  was  indicted  for  perjury. 
The  indictment  alleged  that,  **at  a  General  Sessions  oi 
Over  and  Terminer  and  General  Gaol  Delivery  of  the  gaol  of  our 
Slid  Lady  the  Queen  for  the  county  of  Oxford,  holden  at  (>xford, 
band  for  the  said  county,  on  the  16th  day  of  July,  -A-i>-  1851, 
before  Sir  William  Erie,  Knight,  one  of  the  justices  oi  our  said 

(a)  Beported  bj  J.  E.  Davis,  Esq,  BarrJdteo^at-Law. 
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Rko.        Lady  the  Queen,  assigned  to  hold  pleas  before  the  Queen  herself, 
«••  and  Sir  Sawuel  Martin,  Knight,  one  of  the  Barons  of  our  sud 

kkvillb.  Lady  ^he  Queen,  of  her  Court  of  Exchequer,  justices  assigned  to 
i8o9.  deliver  the  said  gaol  of  the  prisoners  therein  being,  one  John 
— 7  Barnes,  one  Benjamin  Barnes,  and  one  Richard  Gascoigne  were 
/\rwir  ^^  ^^*^  *^™^  ^*  ^^^'  ^"^  ^y  *  certain  jury  of  the  county  aforesaid, 
£tLknct,  uiK>n  a  certain  indictment  then  and  there  depending  against  them 
for  having,  on  the  7th  day  of  March,  in  the  year  of  our  LfOrd  1851, 
at  the  parish  of  Bloxham,  in  the  county  aforesaid,  feloniously, 
unlawfully,  and  maliciously  set  fire  to  a  certain  bam  of  one  James 
Page,  there  situate,  with  intent  to  injure  the  said  James  Page. 
The  indictment  then  proceeded  to  aver  that  Edward  Neville  was 
duly  sworn  as  a  witness,  and  that  upon  the  said  trial  '*  it  became 
and  was  a  material  question  and  subject  of  inquiry,  whether  the 
said  Benjamin  Barnes  set  fire  to  ike  said  bam  of  the  said  James 
Page,  and  whether  the  said  Benjamin  Barnes  was  at  the  said  bam 
on  the  day  of  the  fire  of  the  said  bam,  to  wit,  on  the  said  seventh 
day  of  March,  in  the  year  aforesaid,  and  whether  the  said  Eklwaid 
Neville  saw  the  said  Benjamin  Barnes  come  through  a  gate  called 
the  Clap-<!ate,  at  Bloxham  aforesaid,  on  the  day  last  aforesaid,  and 
whether  the  said  Edward  Neville,  on  the  day  last  aforesaid,  saw 
the  said  Benjamin  Barnes  strike  a  match  on  a  tombstone  in  the 
churchyard  at  Bloxham  aforesaid,  and  whether  the  said  Edward 
Neville  saw  the  said  Benjamin  Barnes  put  the  said  match  in  his 
the  said  Benjamin  Barnes'  hat,  and  whether  the  said  Edward 
Neville  saw  the  said  Benjamin  Barnes  then  go  to  the  said  banit 
and  whether  the  sodd  Edward  Neville  saw  the  said  Benjamin 
Barnes  light  a  piece  of  paper*  and  put  it  into  a  hole  in  the  wall  of 
the  said  bam ;  and  whether  the  said  Edward  Neville  saw  the  said 
Benjamin  Barnes  to  back  through  the  said  Clap-gmte;  and 
whether  the  said  Edward  Neville  saw  the  said  Benjamin  Baniefl 
ninning,  and  whether  the  said  Edward  Neville  went  to  look  after 
the  said  Benjamin  Barnes,  and  whether  the  said  Edward  Neville 
saw  the  said  Benjamin  Bcumes  and  the  s^  Richard  GasocHgne 
running  across  a  certain  close,  called  the  Clump  Ground,  towards 
a  certain  road^  called  the  Barford-road ;  and  the  jurors  first  afoie- 
said*  upon  their  oath  aforesaid,  do  further  present,  that  the  said 
Edward  NeviQe,  bein^  so  sworn  as  aforesaid,  devising  and  wickedly 
intencUnc:  that  the  sa^  Benjamin  Barnes  should  be  unjustly  am- 
Tieted  of  the  said  felony  so  charged  against  him,  then  and  tl^re,  to 
wit^  OQ  the  said  sixteenth  day  of  July«  a.]x»  ISol,  ai  the  said 
General  Session  ol'  Oyer  and  rerminer,  and  Gaol  Deliverr  of  the 
gaol  ailoresaid.  on  the  trisi  of  the  said  icdietmenty  and  as  such 
^itnesis  as  afooresatd,  and  so  beii^  sworn  as  afonesaid,  unlawfully, 
fi2«ely,  corruptly,  knowingly,  wiiftilly^  and  uialL%:ioasly,  did  before 
«Qd  ^>  the  saJi  court  arKl  jury,  «kpcisie  and  swear  and  give  evidence 
aoKXigiA  other  things  in  subistanc^  and  to  the  e&ct  tioUowin^  ;  that 
is  to  say,  xhait  he  the  s^iid  Elward  Neville,  on  the  day  of  the  fire 
at  the  said  Wn  ( me-jmlng  the  said  seventh  day  of  Mar^  in  the 
year  a&resaids  sa%  tk^sild  Benjamin  BankesVooke  thruogb  the 
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Eite  (meaning  the  Clap-gate  aforesaid)^  that  a  person  coming        Reo. 
[ilton-Lane  would  come  throuo:h  the  Clock-close ;  that  he     ^,   ^' 

d  Edward  Neville  saw  him  (meaning  the  said  Benjamin        

)  strike  a  match  on  the  first  tombstone  in  the  churchyard        1852. 
i^   the  churchyard  aforesaid),  that  he  (meaning  the  said     n~Zl_ 
lin  Barnes)  put  it  (meanin^r  the  said  match)  in  his  hat,  and     p^j^y^ 
ent  to  Mr.  Page's  barn  (meaning  the  said  bam)  and  lighted     Evidence, 

of  paper  and  put  it  into  a  hole  in  the  wall  (meaning  the 
f  the  said  bam);  that  he  (meaning  the  said  Benjamin 
)  went  back  through  the  Clap-gate  (meaning  the  said  Clap- 
that  he  (meaning  the  said  Benjamin  Barnes)  ran ;  that  when 
aning  the  said  Benjamin  Barnes)  had  got  through  the  Clap- 
e  the  said  Edward  Neville  went  to  look  after  him  (meaning 
i  Benjamin  Barnes) ;  that  he  (meaning  the  said  Benjamin 
(}  and  Grascoigne  (meaning  the  said  Bichard  Gascoigne) 
unning  across  the  Clump-ground  (meaning  the  said  ^ose 
the  Clump-ground)  toward  the  Barford-road  ^meaning  the 
ad  called  the  Barford-road.)  Whereas  in  trutn  and  in  fact 
d  Benjamin  Barnes  did  not  set  fire  to  the  said  barn,  nor  was 
d  Benjamin  Barnes  at  the  said  bam  on  the  day  of  the  fire 
iie  said  fire  commenced.  And  whereas  in  truth  and  in  fact 
d  Edward  Neville  did  not  on  the  day  last  aforesaid  see  the 
enjamin  Barnes  come  through  the  said  gate,"  &c.  (and  so  on, 
ring  the  truth  of  all  the  defendant  swore.) 
ips,  for  the  prosecution. 
tti,  for  the  defendant. 

ppeared  from  the  statement  of  the  case  for  the  prosecution, 
(Yeral  fires  occurred  at  Bloxham,  about  the  month  of  March, 
which  were  the  subject  of  several  indictments  against  Ben- 
Barnes  and  others.  It  also  appeared  that  the  burning  of 
m  was  accompanied  by  the  burning  of  a  stack  of  barley 
mg.  To  prove  the  inducement  in  the  indictment,  a  certifi- 
:  the  conviction  of  Benjamin  Barnes  was  produced.    It  was 

following  terms: — 

t  the  Assizes  and  General  Session  of  the  Delivery  of  the 
if  our  Lady  the  Queen,  holden  at  Oxford,  on  Wednesday, 
Hh  day  of  July,  in  the  fifteenth  year  of  the  reign  of  our 
sign  Lady  the  Queen,  before  Sir  William  Erie,  Knight,  one, 
ir  Samuel  Martin,  Knight,  and  other  their  fellows,  justices 
'  said  Lady  the  Queen,  assigned  to  deliver  her  gaol  of  the 
jrs  therein  being,  Benjamin  Barnes  was,  in  due  form  of  law, 
nd  convicted  on  a  certain  indictment  against  him,  for  that 

the  7th  day  of  March,  in  the  fourteenth  year  of  our  said 
Queen  Victoria,  with  force  and  arms,  at  the  parish  of  Blox- 
n  the  said  county  of  Oxford,  feloniously,  unlawfully,  and 
lusly  did  set  fire  to  one  stack  of  barley y  of  the  value  of  twenty 
,  of  the  property,  goods,  and  chattels  of  James  Page,  against 
m  of  the  statute   in  such  case  made  and  provided,  and 

the  peace,  &c. ;  and  the  said  Benjamin  Barnes  was  there- 
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upon  ordered  to  be  transported  beyond  the  seas  for  the  term  of  lus 
natural  life." 

PigM  (for  the  defendant)  objected  that  there  was  a  varianoe 
between  the  averment  in  the  declaration  and  the  certificate  pro- 
duced in  support  of  it.  The  indictment  alleged  the  perjury  to 
have  been  committed  on  the  trial  of  an  indictment  for  setting  fire 
to  a  bam  of  James  Page.  The  certificate  of  conviction  related  to 
a  charge  of  setting  fire  to  a  stack  of  barley. 

Williams,  J. — There  is  a  variance  certiunly ;  but  is  it  not 
amendable  ? 

Pigott  submitted  that  the  indictment  was  not  amendable.  This 
was  a  difierent  charge,  and  the  defendant  would  be  prejudiced  by 
the  amendment. 

Williams,  J.,  after  referring  to  the  statute  14  &  15  Vict 
c  100,  s.  1,  {b)  said, — The  case  is  within  the  words  of  the  section, 
**  in  the  name  or  description  of  any  matter  or  thing  whatsoever 
therein  named  or  described."  It  is  quite  clear  that  I  can  amend. 
How  can  it  be  said  that  the  defendant  is  prejudiced  ?  This  is  one 
of  the  very  cases  for  which  the  statute  was  passed,  the  want  of 
this  power  of  amendment  being  long  a  disgrace  to  the  law. 

The  indictment  was  then  amend^  by  the  deputy  clerk  of  assize, 
and  the  following  entry  of  the  fact  inserted  in  the  margin: — 
**  Summer  Assizes,  July  14,  1852.  It  appearing  to  the  court  here 
that  in  this  indictment  there  is  a  variance  between  the  statement 
herein  and  the  evidence  offered  in  proof  thereof,  it  is  ordered  by 
the  court  that  the  said  indictment  be  amended  by  striking  out  in 
the  sixth  line  thereof  the  words,  *  a  certain  ham^  and  inserting, 
instead  thereof,  the  words,  *  one  stcLck  of  barley y  and  that  the 
said  indictment  be  further  amended  by  striking  out  of  the  said 
sixth  line  the  words  ^  there  situate,  with  intent  to  injure  the  stud 
James  Page/  and  by  striking  out  of  the  fourteenth  line  of  the 
said  indictment  the  words,  '  the  said  bam,'  and  inserting,  instead 
of  the  said  last-mentioned  words,  the  words,  *  a  certain  bam.' " 

The  case  then  proceeded.  It  appeared  that  the  conviction  of 
Benjamin  Barnes  was  chiefly  owing  to  the  evidence  of  Edward 


(6)  **  Wbenerer  on  the  triAl  of  any  indictineiit  fm  anj  felony  or  misdemetnor  there  aiball  appor 
to  be  any  Tmriaoce  between  the  statement  in  snch  indictment  and  the  erideoce  offered  in  proof 
thereof,  in  the  wune  of  any  coonty,  riding,  dimion,  city,  boroagh,  town  corporate,  paiiab, 
township,  or  pUce  mentioned  or  descriUrd  in  any  snch  indictment,  or  in  the  name  or  description 
of  any  person  or  persons,  or  body  politic  or  corporate,  therein  stated  or  alleged  to  be  the  owner 
or  owners  of  any  property,  real  or  personal,  which  shall  form  the  subject  of  any  oflRence  charged 
therrin,  or  in  the  name  or  description  of  any  person  or  persons,  body  politic  or  corporate,  theRin 
stated  or  alleged  to  be  injured  or  damaged,  or  intended  to  be  injured  or  damaged  by  the  com- 
nuasion  of  such  offence,  or  in  the  Christian  name  or  surname,  or  both  Christian  name  and 
surname,  or  other  description  whataoerer,  of  any  person  or  persons  whomsoever  therein  named 
or  described,  or  mikt  name  or  detcriplum  ofamjfwuMer  or  iking  whaUoever  tkertm  mmned  or 
deoerSfedt  or  in  the  ownership  of  any  property  named  or  described  therein,  it  shall  and  may  be 
lawful  for  the  court  before  which  the  trial  shall  be  had,  if  it  shall  oonnder  such  ▼arianea  not 
material  to  the  merita  of  the  case,  and  that  the  defendant  cannot  be  prejudiced  thereby  ia  his 
defence  on  snch  merits,  to  order  such  indictment  to  be  amended  according  to  the  pnx^  by  some 
officer  of  the  court  or  other  person,  both  in  that  part  of  the  indictment  where  snch  rarianee 
occurs  and  in  CTery  other  part  of  the  indictment  which  it  may  become  necessary  to  anMod*  &e. 
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s,  the  defendant^  who  had  been  originally  taken  mto  custody 
charge  of  arson.  His  evidence^  however^  at  the  trial  of  Ben- 
iames,  was  corroborated  to  some  extent  by  Charles  Heming, 
eposed  that  he  was  with  Benjamin  Barnes  and  Richard 
gne  on  the  day  of  the  fire  in  the  Barford-road,  and  that 
ft  him  and  went  in  the  direction  of  Mr.  Page's  premises, 
fcerwards  rejoined  him  again;  the  time  they  were  absent 
K>nding  with  the  act  of  incendiarism.  It  was  now  opened 
counsel  for  the  prosecution  that  Neville  was  the  real  incen- 
ind  that  the  evidence  of  Heming,  as  far  as  it  implicated  Barnes, 
itme ;  that  the  witness  had  originally  given  a  true  account 
rgan,  a  parish  constable,  but  that  afterwards  a  person  named 
r^  who  had  been  governor  of  Banburv  gaol,  and  had  taken 
ve  part  in  getting  up  the  case  for  the  prosecution  against 
I  and  Gascoigne,  but  had  since  left  the  country  in  debt, 
d  Heming,  by  promises  and  threats,  to  implicate  Barnes. 
nin^  was  now  called  as  a  witness,  and  swore  that  Barnes 
ith  him  at  the  time  the  fire  broke  out,  and  did  not  leave  the 
d-road.  After  the  fire,  he  was  called  upon  to  give  evidence, 
kw  constable  Morgan,  and  told  him  the  facts  as  he  now 
ed  them, 
cross-examination  Heming  said: — ^I  swore  on  a  former 
m  that  when  I  saw  Benjamin  Barnes  come  up  to  Gascoigne, 
wler^s-corner,  both  Barnes  and  Gascoigne  stepped  back 
er,  whilst  I  went  on  towards  Barford.  I  have  also  said  that 
gone  on  about  half  an  hour,  when  I  heard  a  great  slam 
3n  Page's  stone  hill  and  the  road,  and  that  I  saw  Gascoigne 
umes  come  running  fast  up  to  me,  sweating  and  panting, 
wreathed  as  if  they  had  run  and  were  out  of  breath.  I  swore 
fascoigne  loitered  in  the  field,  and  that  Barnes  and  I  went 
sphere  Alfred  Baughen  was  working  on  the  road,  and  that 
Igne  came  up  whilst  I  was  talking  to  Baughen.  I  swore 
rascoigne  said — ^^  What  a  smoks  there  is.  I  wonder  where 
•it  is  at  Mr.  Page's."  It  is  all  untrue.  I  swore  it  once 
the  justices,  and  again  before  the  judge  at  the  assizes.  I 
w  that  it  is  untrue.  I  swore  it  because  I  was  forced  to  do 
'alker  forced  me ;  he  said  he  would  transport  me  if  I  did 
Ele  gave  me  a  written  statement  for  me  to  learn,  and  I 
it  in  five  minutes.  Time  after  time  he  told  me,  and  I  could 
it  word  for  word.  Joseph  Barnes,  the  father  of  Benjamin, 
ne  to  come  and  admit  I  was  a  perjured  man,  more  than  five 
I  ago.  I  could  not  rest  until  I  had  done  it.  That  is  my 
for  coming  and  altering  my  evidence.  On  the  Monday 
he  fire,  Benjamin  Barnes  came  to  my  father's  house,  and 
i  I  was  to  speak  the  truth  about  him.  That  is  all  he  said 
I  swore  before  the  justices  and  at  the  assizes  that  he 
>  my  father  s  house,  and  said — •*  Charles,  don't  you  go  to 
thing  about  me  if  the  police  comes  after  me."  Walker 
ae  to  say  that,  and  he  wrote  it  down  for  me.  He  fixed 
ictilar  day  of  the  week,  and  the  day  of  the  month.  I  learnt 
at  a  weeK  before  I  was  examined  by  the  magistrate. 
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EvideHce. 


^  Re-examined. — John  White,  of  Bloxham,  was  present  when  I 
saw  Walker.  Walker  gave  me  a  piece  of  paper ;  he  asked  roe  if 
I  could  read.  I  said  I  didn't  know  (or  something  of  that  kind) 
whether  I  conld  read  or  not.  White  said — *'  He  can  read  as  weU 
as  we  can."  I  said  so  because  I  did  not  want  to  read  the  state- 
ment. I  had  seen  Walker  the  same  night  before  he  brought  me 
the  pai)er,  and  I  had  told  him  what  I  was  going  to  say,  and  he 
said  that  would  not  do.  He  then  put  me  in  the  back  parlour, 
and  said  he  would  transport  me.  He  also  said  he  would  give  me 
lot,  and  I  should  have  some  more  when  we  got  the  reward.  We 
were  some  time  talking  about  this,  and  he  then  went  away,  and 
after  that  he  brought  me  the  written  statement.  I  saw  Walker 
six  or  seven  times  between  that  time  and  the  assizes.  Upon  all 
those  occasions  he  talked  to  me  about  what  I  was  to  say.  After 
the  trial  I  saw  Capes,  Mr.  Page's  shepherd. 

Pigott  interpos^,  and  objected  that  any  statement  to  Ci^Mi 
would  be  inadmissible,  and  he  supposed  it  was  for  the  purpose  of 
introducing  such  statement  that  the  question  about  Capes  was  pot 
to  the  witness. 

Williams,  J. — I  must  admit  it  in  a  general  way,  for  thiB 
reason :  The  witness,  on  cross-examination,  said  that  four  or  five 
months  ago  Barnes's  father  came  to  ask  him  to  admit  that  he  had 
perjured  himself.  If  the  witness  had  previously  told  Capes,  that 
would  tend  to  explain  it.  I  think  the  witness  may  be  asked 
whether  he  made  a  statement,  and  Capes  may  be  called  to  show 
that  he  did  make  a  statement,  just  as  m  cases  of  rape,  but  tbe 
evidence  must  not  go  further. 

The   following    questions   were  then   put   by    Cripps  to  the 
witness: — 

Did  you  see  Capes  ten  minutes  after  the  trial  ? — I  did. 

Did  you  make  a  statement  to  him  about  your  evidence  ? — I  did. 

Did  you  also  make  a  statement  as  to  Walker  ? — I  did. 

Henry  Capes  was  then  called.  He  said,  I  am  shepherd  to 
Mr.  Page.  I  was  in  Oxford  at  the  time  of  Barnes's  trial.  I  saw 
Heming  about  ten  minutes  after  it  was  over.  He  made  a  state- 
ment to  me  about  what  he  had  been  saying.  He  did  not  say  any- 
thing about  Walker. 

John  White  stated  that  he  was  at  the  Hawk  and  Partridge 
public-house,  at  Bloxham,  some  days  after  the  fire.  Walker  came 
there,  and  the  witness  was  sent  to  bring  Heming  to  him.  Heming 
came.     Walker  produced  a  piece  of  paper. 

On  the  witness  being  asked  whether  he  heard  Walker  say  any- 
thing to  Heming — 

I^tt  again  objected  that  this  evidence  was  inadmissible, 

Williams,  J. — The  question  arises  in  this  way.  Heming  is  a 
witness.  You  impeach  his  credibility  by  showing  that  he  nciade 
contradictory  statements  at  other  times.  This  evidence  is  to  set 
him  up.  The  question  is,  whether  it  is  admissible  for  that  puipoee. 
This  is  an  exception  to  the  general  rule.  You  may  put  a  docn- 
ment  into  a  witness's  hands  in  order  to  show  that  he  made  a 
statement  elsewhere,  but  you  are  not  at  liberty  to  prove  that  a 
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D  is  guilty  of  a  crime  if  he  denies  it.     The  exception  has        Ria 
nrence  to  statements.     Then  supposing  a  witness  accounts  for  a     ^   ^' 
ticolar  statement  he  has  made,  by  saying  that  he  was  mad  at       "I!!! 

time,  could  you  call  a  physician  to  prove  that  he  was  subject        1862. 
ittacks,  and  at  that  time  insane?  /Vae«Kee— 

Figoit. — I  should  submit  not,  for  that  would  be  a  collateral  issue,     p^my-^ 
Qnpps. — Surely  it  is  competent  for  me  to  ask  whether  Walker     Evidence, 
1  anything.     1   wish   to  show  why  the   witness   made   that 
erepant  statement. 

Virii.1.1  AMSy  J. — I  think  allyoucando,  is  to  give  general  evidence. 
hink  yoa  cannot  go  further.  You  cannot  have  the  particulars 
the  statement. 

rhe  question  was  then  put  to  the  witness,  and  in  reply  he  stated 
it  Walker  said  somethmg  to  Heming  when  he  gave  him  the 
jer. 

PIgoU  having  subsequently  withdrawn  the  objection  to  the 
tdence,  the  witness  proceeded  to  state  all  that  was  said  between 
3  parties  in  his  heanng.  It  amounted  to  nothing  more  than  that 
aULcr  told  Heming  the  paper  contained  what  he  had  stated,  and 
It  he  might  have  it  to  Iook  at. 

George  Morgan,  the  parish  constable  was  called,  and  stated  that 
1  saw  Heming  the  day  after  the  fire,  and  took  down  his  state- 
ent  in  writing.     The  witness  then  read  the  statement  which  was 

substance  what  Heming  stated  in  his  evidence  on  the  present 
Kssion. 
The  defendant  was  ultimately  acquitted. 


OXFORD  CIRCUIT. 

Staffordshire  Summer  Assizes,  1852. 

Stafford,  July  22. 

(Before  Mr.  Justice  Williams.) 

Reg.  v.  Freaklet.  (a) 

Practice — Discharge  of  recognizances, 
lere  a  prisoner  has  been  committed /or  trial  eU  the  assizes,  and  parties 
bound  over  by  a  magistrate  to  prosecute  and  give  evidence,  the  judge 
vUl  not  discharge  the  recognizances  on  an  iniimatian  that  the 
ittomey- General  does  not  thinh  it  a  proper  case  for  prosecution, 
mble^  the  proper  course  is  for  the  Attorney- General  to  enter  a  nolle 
nosequL 

)ROS  applied  to  have  the  recognizances  discharged  in  the  case 
^  of  Edwin  Freakley,  a  prisoner  committed  for  trial  under  a 
gistrate's  warrant,  for  stealing  a  post-letter  containing  money. 

(a)  Reported  hj  J.  £.  Dayu,  Esq.,  BarriBter-at-Law. 
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Bfio.        The  Attorney^General,  however^  did  not  think  that  it  was  a  proper 
^'         case  for  prosecution^  and  therefore  this  application  was  made  on 

*    the  part  of  the  prosecution^  that  the  recognizances  of  the  witnesses 

1852.       might  be  discharged. 

~T"  W ILLIAMS,  J.,  after  consulting  Mr.  Hemp^  the  deputy  clerk  of 

jiecogmeaneet,  assize,  Said : — A  difference  of  opinion  or  of  practice  appears  to  exist 
among  the  judges,  on  the  proper  course  to  be  pursued  in  such  a 
case.  I  cannot  see  the  principle  on  which  a  judge  is  to  discharge 
the  recognizances.  The  parties  are  duly  bound  over  by  a  magis- 
trate to  prosecute  and  give  evidence,  and  why  should  I,  on  a  mere 
suggestion,  discharge  that  obligation  ?  The  Attorney-General  can 
enter  a  nolle  prosequi  if  he  pleases. 

Bros  referred  to  a  case  at  Gloucester,  at  the  last  Spring  Assizes^ 
where  he  made  a  similar  application  to  Mr.  Baron  Piatt,  who 
complied  with  it. 

Williams,  J. — I  will  consult  with  my  brother  Cresswell  oa 
the  point. 

At  a  subsequent  period  of  the  assizes,  on  a  renewal  of  the 
motion,  Mr.  Justice  Williams  refused  it,  and  the  case  took  the 
ordinary  course,  the  parties  being  called  on  their  recognizances^ 
and  the  prisoner  discharged  by  proclamation. 


OXFORD  CIRCUIT. 

Staffordshire  Summer  Assizes,  1852. 

Stafford,  July  23. 

(Before  Mr.  Justice  Williams.) 

Reg.  v.  Rycroft  and  others,  (cr) 

Conspiracy — Right  of  a  defendant  to  particulars  of  charge. 

Where  an  indictment  for  conspiracy  charges  the  offence  in  general  termSj 

the  defendant  is  entitled  to  particulars  of  the  charge,  although  then 

has  been  a  previous  committal  by  a  magistrate. 
Therefore^  where  an  indictment  contained  counts  charging  a  conspiracy 

to  cheat  tradesmen  of  goods^  without  mentioning  any  specific  case,  or 

namcy  timcy  orplace. 
Held,  that  the  defendant  was  entitled  to  such  particulars. 

THE  grand  jury  having  returned  a  true  bill  against  Thomas 
Rycroft,  Edward  Beeson,  and  Mary  Roberts,  for  conspiracy 
to  cheat  and  defraud  divers  tradesmen  of  goods, 

(a)  Reported  bj  J.  E.  Davis,  Esq.,  Biirrister-At-Law. 
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Huddksian,  for  the  defendant  Beeson,  applied  to  the  court,  as  a        Reg. 
matter  of  right,  to  order  the  prosecution  to  fiimish  particulars  of     -^  '• 
the  oonspiracy  charged.     The  indictment  contained  ten  counts,  AWD^oTHKBa. 

lod  some  of  them  were  very  general.      The  Ist  count  merely        

charged  the  defendant  with  conspiring  to  cheat  such  tradesmen  as        ^^^^' 
might  or  could  be  induced  by  the  defendants  to  supply  them  with   contpiracy^ 
goods^  upon  credit  of  such  goods ;  and  the  2nd  count  was  just  as      Practice. 
ngae ;  no  name,  time  or  place  were  given.     There  were  several 
CMes  in  the  Queen's  Bench  where  the  court  had  ordered  parti- 
cokrs^  but  it  is  true  those  were  cases  where  there  had  not  been 
any  committal   by  a  magistrate;    but  in  the  case   of  Reg.  v. 
Rowlands,  which  was  a  charge  of  unlawful  combination  and  con- 
spracy  among  workmen,  and  where  there  had  been  a  committal 
by  magistrates,  Mr.  Justice  Erie,  before  whom  the  parties  attended 
at  chambers,  on  a  summons  for  particulars  of  the  charges,  made  an 
order  that  they  should  be  furnished. 
Hvddleston  also  applied  to  be  furnished  with  the  names  of  the 

witnesses  for  the  prosecution.     He  asked  for  the  particulars  of  the 

dttiges  as  a  matter  of  right,  and  for  the  names  of  the  witnesses  as 

a  matter  of  favour. 
Maenamara  (who  was  with  Scotland  for  the  prosecution)  said  the 

prosecutors  were  willing  to  comply  with  the  application,  if  the 

oonrt  thought  it  proper. 
Williams,  J. — This  is  a  very  different  case  from  the  one  men- 

&ned  to  me  the  other  day.  (6)     The  present  application  is  made 

on  the  ground  that  the  counts  charging  the  conspiracy  are  generaL 

In  such  a  case  I  think  the  parties  have  a  right  to  be  mmished  with 

the  particulars  of  the  charge. 
Maenamara. — They  shidl  be  supplied  with  them«  and  also  with 

the  names  of  the  witnesses. 
The  defendants  were  subsequently  tried  and  convicted. 

'  Q)  In  the  eaae  of  Beg,  t.  Read^  referred  to  by  Mr.  Jiutice  WillUms,  wmnX  parties 
W  been  indicted  at  the  Spring  Aaeiies  for  conspiring  to  sell  onsoond  boTMSi  and  several  of 
^  eooTicCed.  The  defendant  was  indnded  in  that  indictment,  bnt  not  being  in  costodj  was 
^  then  triad :  haTing  snbeeqnentlj  surrendered  to  take  his  trial  at  the  summer  assizes, 
^•i^JfoAon  applied  lor  particnlan  of  the  charges,  but  Williams,  J.,  declined  to  accede  to  the 
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OXFORD  CIRCUIT. 

Gloucestershire  Summer  Assizes,  1852. 

Gloucester y  Avgust  10. 

(Before  Mr.  Justice  Williams.) 

Reg.  v.  Barrett,  (a) 

Practice — Expenses  cf  apprehension  of  prisoners — Statute  7  Geo.  4,  c.  69. 

A  judge  has  no  power  to  order  payment  of  the  expenses  incurred  in  the 
apprehension  of  a  prisoner  who  had  left  England,  nor  has  the  com' 
mitting  magistrate  power,  under  the  stat.  7  Geo,  4,  c.  64,  to  certify  fw 
such  expenses. 

Semble,  the  proper  course  under  such  circumstances  is  to  memorialist 
the  Secretary  of  State,  who  will  refer  to  the  judge  for  his  opinion  s» 
to  whether  it  is  a  proper  case  for  the  allowance  of  the  costs  cf  apprt' 
hension. 

THE  prisoner  was  indicted  for  forgery.  The  first  count  of  the 
indictment  on  which  the  prisoner  was  ariuigned  charged  him 
with  having,  at  Gloucester,  on  the  28th  of  April,  1851,  forged  an 
acceptance  to  a  bill  of  exchange  for  359/.  17 s.  lid,,  with  intent  to 
defraud.  A  second  count  charged  the  prisoner  with  uttering  the 
same  bill. 

The  prisoner,  with  the  consent  of  his  counsel,  [beaded  guilty. 

Keating,  Q.  C.  (for  the  prosecution),  applied  to  the  judge  to 
have  the  expenses  attendant  upon  the  prisoner's  apprehen^oa 
allowed.  The  prisoner,  before  the  discovery  of  the  forgery,  and 
before  the  bill  of  exchange  became  due,  had  gone  with  his  family 
to  America,  and  a  considerable  sum  had  been  expended  in  follow- 
ing, apprehending,  and  bringing  him  back. 

Williams,  J.,  said  he  had  no  power  to  order  these  costs  to  be 
allowed.  Mr.  Justice  Cresswell  had  held,  at  Monmouth,  the  week 
before,  that  neither  the  committing  magistrate,  nor  the  judge  at 
the  trial,  had  power  to  order  the  costs  of  a  prisoner's  apprehension 
in  Scotland,  (b)  The  proper  course  was  to  memorialize  the  Secre- 
tary of  State,  and  then,  probably,  the  judge  would  be  referred  to, 
and  he  would  report  his  opinion  whether  it  is  a  fit  case  for  the 
allowance  of  such  expenses. 

Keating,  Q.  C,  and  Guise,  for  the  prosecution. 

Alleny  Serjt.,  and  Huddleston,  for  the  prisoner. 

(a)  Reported  by  J.  E.  Davis,  Esq.,  Barrister-at-Law. 

(6)  In  the  case  referred  to  {Reg.  ▼.  SeatoHt  Monmoath.  August  3,  1852),  the  prisoner  was 
indicted  for  larceny,  and  also  for  embezzlement,  and  acquitted.  SkinneVy  for  the  proaecntion, 
subsequently  applied  for  the  costs  of  the  prisoners  apprehension  in  Scotland.  The  committing 
magistrate  had  certified  for  those  costs,  but  the  officer  felt  a  difficulty  in  allowing  them.  Cress- 
well,  J.,  after  referring  to  the  statute  7  Geo.  4,  c.  64,  held  that  the  magistrate  had  no  power 
to  certify  for  sucli  e-spenses. 
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OXFORD  CIRCUIT. 

Gloucestershire  Summer  Assizes,  1852. 

Gloucester,  Auffiist  11. 

(Before  Mr.  Justice  Williams.) 

Reg.  v.  Ambury.  (a) 


s  Betuming/rom  transportation — Evidence — Certificate  of  conviction  and 
■<  teutence — Statute  5  Geo.  4,  c.  84,  s,  24 — Power  of  judge  to  order  a 
t        reward  under  sect.  22. 

A  certificate  of  previous  conviction  for  felonry  prepared  under  theT  ^S 
Geo.  4,  c.  28,  #.  U,  whieh  makes  "a  certificate  containing  the suth- 
stance  and  effect  only  {omitting  the  formal  part)  of  the  indictment  and 
eonvicOon  for  the  previous  fetong,*'  evidence,  and  which  certificate 
states  that  the  prisoner  "  was  i/tereupon  ordered  to  be  transported 
beyond  the  seas  for  the  term  of  his  natural  life,^  is  good  evidence  of  his 
conviction  and  sentence^  on  an  indictment  for  returning  from  tranS' 
portatum  before  the  expiration  of  a  sentence  under  the  5  Geo,  4,  c.  84, 
which  makes  "  a  certificate  in  writing  containing  the  effect  and  sub' 
stance  onfy  (omitting  the  formal  part)  of  every  indictment  and  convic' 
tion  of  such  offender,  and  of  the  sentence  or  ordeb  for  his  or 
HBR  TRANSPORTATION  OR  BANISHMENT,"  evidence  of  the  convictiou,  ^. 

T%e  judge,  on  the  trial,  has  power  to  make  an  order  on  the  treasurer  of 
ike  county  for  the  reward  of  201.  given  by  the  5  Geo.  4,  c.  84,  s.  22,  to 
whoever  shall  discover  and  prosecute  to  conviction,  any  offender  for 
being  at  large  before  the  expiration  of  the  sentence  of  transportation  ; 
confirming  Beg.  ▼.  Emmons  (2  M.  &  B.  280.) 

THE  prisoner^  John  Ambury^  was  indicted  for  returning  &oin 
transportation  before  the  expiration  of  his  sentence. 

The  folfowing  certificate  was  given  in  evidence,  on  the  part  of 
the  prosecution,  to  prove  the  conviction  and  sentence. 

**  Gloucestershire. — These  are  to  certify,  that  at  the  Assizes  and 
General  Session  of  the  Delivery  of  the  Gaol  of  our  Lady  the 
Qneen,  holden  at  Gloucester,  in  and  for  the  county  of  Gloucester, 
on  W^inesday  the  31st  day  of  March,  a.d.  1841,  before  certain 
justices  of  our  said  Lady  the  Queen,  assigned  to  deliver  the  gaol 
of  the  said  county  of  the  prisoners  therein  being,  John  Ambury 
was  in  due  form  of  law  convicted  of  feloniously  and  burglariously 
breaking  and  entering  the  dwelling-house  of  Thomas  Davis,  and 

(a)  Reported  bj  J.  £.  Davis,  E«q.,  Barrister-at-Law. 
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Reo.        feloniously  and  burglariously  stealing  therein  one  piece  of  the 
^^  current  gold  coin  of  the  realm  called  a  sovereign,  one  watch  of  the 

^^'    value  of  thirty  shillings,  one  coat  of  the  value  of  one  pound,  and 

1852.        four  shirts  of  the  value  of  seven  shillings,  of  the  goods  and  chattels 

^^T~^      of  the  said  Thomas  Davis,  against  the  peace,  &c. ;  and  the  said 

^a^^^tation  John  Ambury  was  thereupon  ordered  to  be  transported  beyond 

^Evidence-^  the  scas  for  the  term  of  his  natural  life.     Dated  the  12th  day  of 

^"^^^ice,      June,  1852.     (Signed)  James  Hemp,  Deputy  Clerk  of  Assize  on 

the  Oxford  Circuit,  and  having  the  custody  of  the  records  of  the 

said  circuit." 

}V.  H.  Cooke,  for  the  prisoner,  objected  that  the  certificate  was 
insufficient  It  was  merely  a  certificate  of  a  previous  convicUon 
for  felony,  under  the  7  &  8  Geo.  4,  c  28,  to  prove  a  count  in 
an  indictment  charging  a  felony  after  a  previous  conviction  for 
felony,  (b) 

Williams,  J. — That  is  so;  but. sect  24  of  the  5  Geo.  4,  c  84, 
makes  a  certificate  of  conviction  and  sentence  sufficient  proof  on 
a  charge  of  returning  from  transportation. 

Cooke  submitted  that  a  more  formal  certificate  was  necessaiy 
than  was  required  in  the  ordinary  case  under  the  7  &  8  Geo.  ^ 
c  28.  The  sentence  or  order  for  transportation  should  be  given 
with  more  certainty  and  precision.  In  the  one  case  it  was  the 
fact  of  conviction  for  felony  that  was  material,  not  the  incidents^ 
and  therefore  a  bare  certificate  of  that  fisu^t  was  sufficient,  but  here, 
on  a  charge  of  returning  from  transportation  before  the  expiration 
of  a  sentence,  everything  depended  on  the  nature  of  the  sentence, 
and  therefore  it  should  be  set  out  in  a  formal  manner.  The  stat 
5  Gea  4,  c  84,  s.  24,  (c)  it  was  to  be  observed,  enacted  that  the 
officer  of  the  court  should  make  out  a  certificate,  containing  the 
effect  and  substance  only  (omitting  the  formal  part)  of  every  in- 
dictment and  conviction  of  such  offender,  and  of  the  sentence  or 
order  for  transportation.  The  formal  part  that  was  to  be  onutted 
related  to  the  indictment  and  conviction,  but  the  certificate,  as 
regarded  the  sentence  or  order,  must  be  full  and  formaL 

(i)  It  appwred  that  the  clerk  of  assise,  not  haTing  been  infonned  of  the  object  far  whidi  a 
eortificate  was  required,  supplied  the  atiomej  for  the  prosecutioa  with  the  ordinarj  tarm  for 
the  purpose  of  proring  a  preTions  oooTictioo. 

(c)  The  sectxn  is  as  follows: — **  The  clerk  of  the  coort  or  other  officer  haring  the  eosledy 
of  the  records  of  the  court  where  such  sentence  or  order  of  transportation  or  bnnishaMBt 
shall  hare  been  passed  or  made,  shaD,  at  the  request  of  anj  person  on  His  Maje8tj*s  behsl^ 
make  out  and  giro  a  certificate  in  writing,  signed  bj  him,  containing  the  eflect  and  sobatnes 
only  (omitting  the  foimal  part)  of  every  indictment  and  eonviction  Si  soch  offendes,  and  of  the 
sentence  or  order  for  his  or  her  transportation  or  banishment  (not  taking  for  the  — m>  mon 
than  six  shillings  snd  eightpence),  which  certificate  shall  be  sufficient  eridence  of  the  conric- 
tbn  or  sentence  or  order  for  the  transportation  or  banishment  of  such  offender:  and  every  sock 
oartificate,  if  made  by  the  clerk  or  officer  of  any  oourt  in  Great  Eritain,  shall  be  ivoeiTed  in 
eindence,  upon  proof  of  the  signature  snd  official  charscter  of  the  person  signing  the  same; 
and  erery  soch  certificate,  if  made  by  the  clerk  or  officer  of  any  coort  oat  of  Great  Britam, 
ahall  be  reoeiTed  in  evidence,  if  verified  by  the  seal  of  the  court,  or  by  the  signatiiiv  of  the 
judge,  or  one  of  the  judges  of  the  court*  without  further  proot** 

The  enactment  of  the  7  &  8  Geo.  4,  c  28,  a.  11,  with  reforenee  to  persons  charged  with 
eommitting  folonks  after  a  prerious  oonriction  for  folony,  speaks  of  **  a  certificate  cootaimug 
the  substance  and  eficct  only  (omittittg  the  foimal  part)  of  the  indictment  and  coorictko  for 
th^i  irvaoas  fokny,  purporting  to  be  signed  by  the  derk  of  the  court  or  other  officer  *  ftc 
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Williams,  J. — The  oflBcer  is  directed  to  make  out  a  certificate,        Reo. 
dd  the  statute  describes  what  it  is  to  contain;  the  effect  of  the  •• 

idictment,  conviction,  and  sentence,  and  then  that  is  made  evi-        ^"*bury. 
ence.     Then,  does  this  certificate  comply  with  the  requirements        1852. 
r  the  statute?     I  think  it  does.  -; — 

The  prisoner  having  been  convicted,  ^P^Jj^ 

Skinner,  for  the  prosecution,  applied  for  an  order  for  the  statutory  —  Etndence^ 
«ward  of  20i,  to  be  given  for  the  discovery  and  prosecution  of     Prooke, 
i^risoner.  (rf) 

W ILLIAMS,  J. — I  doubt  if  I  have  any  power  to  make  the  orden 
[  will  give  it  if  I  have  the  power. 

Skinner  referred  to  the  case  of  Reg.  v.  Emmons  (2  Moody  & 
Kobinson,  p.  280.) 

Williams,  J. — At  present  I  do  not  see  the  faintest  trace  of 
my  power  in  a  judge  to  make  an  order.  What  are  the  circum- 
itances  of  the  case  m  Moody  and  Robinson  ?  The  learned  judge, 
after  reading  that  case,  said, — ^*  This  is  a  very  strong  authority. 
It  is  a  case  in  which  Mr.  Robinson  was  himself  concerned,  which 
vouches  for  its  accuracy.  There  Mr.  Robinson  applied  for  an 
ordor  on  the  county  treasurer,  directing  the  reward  to  be  paid  to 
the  prosecutor.  Mr.  Justice  Coleridge  there  thought  as  I  did^ 
tint  the  words  of  the  statute  gave  him  no  authority  to  make  any 
mier ;  a  reward  was  given,  but  no  provision  being  made  for  the 
node  of  recovering  it,  he  apprehended  that  the  prosecutor  must 
resort  to  the  Home  OflBce  for  payment.  At  a  subsequent  part  of 
tlie  day,  Mr.  Robinson  said  he  had  been  furnished  by  Mr.  Snuttle- 
rorth,  the  deputy  clerk  of  the  Crown  for  the  county  palatine, 
fith  a  manoscript  note,  whereby  it  appeared  that  the  same  ques- 
300  had  arisen  on  the  northern  circuit,  soon  after  the  passing  of 
he  act,  before  Mr.  Justice  Bayley,  and  that  his  Lordship  had 
hen  said,  that  though  it  was  true  that  the  new  act  (5  Geo.  4, 
.  84)  omitted  to  point  out  (as  the  old  act,  16  Geo.  2,  c  15,  s.  3, 
K)iDted  out)  the  fund  from  which  the  reward  was  to  come,  the 
velve  judges  had,  nevertheless,  considered  the  point,  and  had 
ome  to  an  opinion  that  the  order  should  still  be  made  on  the 
ooDty  treasurer ;  that  the  order  was  accordingly  made  by  that 
auned  judge,  and  that  that  precedent  had  been  frequency  fol- 
Mred  on  that  circuit.  Mr.  Justice  Coleridge  thereupon  made  an 
ider.  Hiat  case  is  so  expressly  in  point  that  I  shall  adhere  to  it 
od  make  the  order." 

Order  made  accordingly. 

{i)  '  Wboerer  sball  dieoover  And  proMcnte  to  eonTietion  atij  sneh  offsnder  so  being  at  larg« 
tkin  tiiis  Ido^dom,  shull  be  entitled  to  a  reward  of  90/.  for  every  such  offender  lo  eoOYicted:" 
Geo.  i,  e.  S4,  f.  82.) 
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OXFOKD  CIRCUIT. 

Staffordshire  Summer  Assizes,  1852. 
July  23. 
(Before  Mr.  Justice  Williams.) 
Reg.  v.  Mitchell,  (d) 

Evidence — Map  or  plan  where  inadmisnble, 

A  map  or  plan  prepared  for  the  purpose  of  a  trial  ought  not  to  eontaiM, 
any  reference  to  transactions  and  occurrences  which  are  the  subject" 
matter  of  the  investigation  before  the  court,  and  not  existing  when  the 
survey  teas  made  ;  and  if  it  does,  and  the  objection  is  tahen,  the  court 
will  not  allow  the  jury  to  look  at  it 

JAMES  MITCHELL  was  indicted  for  the  manslaughter  of 
Joseph  Harrison,  on  the  5th  of  April,  1852,  at  Blore,  allied 
to  have  been  occasioned  hy  the  negligence  of  the  prisoner  in  ridii^ 
over  the  deceased. 

At  the  commencement  of  the  case,  a  surveyor  was  called  to 
prove  a  plan  of  the  part  of  the  turnpike  road  and  houses  adjoining, 
where  the  transaction  occurred.  In  addition  to  the  names  of 
places,  marks  were  represented  on  parts  of  the  road  and  references 
to  them,  e.  g.,  ^^  The  place  where  the  can  of  milk  was  spilt" 
**  Direction  in  which  Harrison  was  walking,"  &c. 

The  surveyor  having  admitted  that  he  did  not  himself  witness 
any  of  these  occurrences,  on  the  plan  being  handed  to  the  jury, 

Huddkston  (for  the  prisoner)  objected  to  the  map  in  its  present 
shape  being  looked  at  by  the  jury,  as  it  contained  statements  not 
proved,  and  incapable  of  being  proved  in  that  manner.  He 
referred  to  a  passage  in  Russell  on  Crimes,  by  Grreaves  (voL  1, 
p.  649),  showii^  that  a  map  of  this  kind  was  inadmissible. 

Williams,  J.,  after  looking  at  the  map,  sdd  it  was  clearly 
objectionable,  and  it  was  accordingly  withdrawn,  but  was  after- 
wards used,  Huddleston  waiving  the  objection. 

Motteram  and  Hunt,  for  the  prosecution,  submitted  that  the 
plan  might  be  used  de  bene  esse. 

The  prisoner  was  acquitted. 

(a)  Reported  bj  J.  E.  Davis,  E»q^  Earriiter-mt-Lftw 
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COURT   OF    CRIMINAL  APPEAL. 
November  13,  1852. 
(Before  Jervis,  C.J.,  Coleridge,  J.,  Alderson,  B., 

CRE88WELL,  J.,   AND  PlaTT,  B. 

Reg.  v.  Povet. 

Bigamy — Foreign  law — Scotch  marriage — Expert 

On  OH  indictment  for  bigamy^  where  it  is  necessary  to  prove  a  Scotch 
marriage,  some  witnesses  conversant  with  the  Scotch  law  on  the  subject 
af  marriage  must  be  called. 

THE  following  case  was  submitted  to  the  court  by  the  Common 
Serjeant  of  uie  City  of  London.  At  a  General  Session  of  Gaol 
Delivery,  holden  for  the  jurisdiction  of  the  Central  Criminal  Court, 
on  Monday  the  25th  day  of  October,  1852,  William  Henry  Povey 
was  tried  before  me  on  an  indictment  charging  him  with  having, 
at  the  parish  of  St.  Cuthbert,  Edinburgh,  in  that  part  of  Great 
Britain  called  Scotland,  feloniously  married  one  Isabella  Graham, 
daring ,the  life  of  Jane,  his  wife. 

To  prove  the  marriage  in  Scotland^  a  witness  was  caUed,  who 
stated  that  she  (being  the  sbter  of  Isabella  Graham  above  named) 
was  present  at  a  ceremony  performed  by  a  minister  of  a  congre- 
gation (but  whether  of  the  Kirk,  she  did  not  know),  in  the  private 
house  of  the  witness  in  Edinburgh;  that  the  witness  herself  was 
married  in  the  same  way,  and  that  parties  were  always  married  in 
ScoUaod  in  private  houses ;  that  the  prisoner  and  her  sister  lived 
together  in  the  witness's  house  as  man  and  wife  for  a  few  days  after 
the  ceremdny,  and  then  left  for  England. 

It  was  contended,  on  behalf  of  the  prisoner,  that  better  evidence 
of  the  validity  of  the  second  marriage  according  to  the  law  of 
Scotland  should  have  been  given,  and  that  some  person  sufficiently 
conversant  with  that  law  snould  have  been  called,  to  prove  that  it 
was  a  legal  and  valid  marriage.  I,  however,  left  it  to  the  jury  to 
find  the  prisoner  guilty  if  they  would  presume,  from  the  facts 
proved,  a  marriage  valid  by  the  law  of  Scotland.  The  jury  found 
hioi  guilty.  It  appearing  to  me,  however,  that  the  point  raised 
OQ  the  trial  was  one  of  doubt,  and  entitled  to  consideration,  I 
postponed  judgment,  and  committed  the  prisoner  to  the  custody  of 

(a)  Reported  bj  B.  C.  BounaoN,  Esq.,  Barruter-at-Law. 
6  2 
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R  r.  PovKT.  the  keeper  of  the  gaol  of  Newgate  until  the  next  session^  in  order 

that  your  Lordships'  opinion  might  be  taken — 

^^  "  Whether  the  evidence  given  was  sufficient  to  justify 

Bifomf.  the  finding  of  the  jury,  or  whether  some  witness  con- 

versant with  the  law  of  Scotland  should  have  been  called 
to  say  whether  the  facts  proved  constituted  a  valid 
marriage  according  to  that  law. 

Parry,  for  the  defendant. — It  is  necessary,  first,  to  prove  a  mar- 
riage ceremony ;  and  secondly,  that  it  is  valid  according  to  the  law 
of  Scotland.  But  no  marriage  ceremony  was  proved  at  all ;  it 
was  shown  that  some  ceremony  was  gone  through,  but  there  was 
jiothing  to  establish  that  it  was  a  ceremony  of  marriage.  Secondly, 
even  if  it  was  intended  as  a  marriage,  there  is  no  evidence  that 
it  was  valid  by  the  Scotch  law.  The  fiict  of  the  parties  having 
lived  together  as  man  and  wife,  and  the  general  reputation  that 
they  were  married,  would  suffice  for  some  purposes  to  raise  an 
inference  that  they  were  so ;  but  in  criminal  cases  a  valid  marriage 
must  be  substantially  proved :  {Morris  v.  Jliller^  4  Burr.  2059.) 
The  court  cannot  take  notice  of  the  law  of  Scodand ;  it  must  be 
proved  precisely  in  the  same  way  as  any  other  matter  of  fact. 
But  what  evidence  wa^  there  that  such  a  ceremony  as  was  described 
by  the  witness  constituted  a  valid  marriage  in  Scotland?  Siie 
knew  nothing  whatever  of  law,  which  could  onlv  be  proved  by  an 
expert :  {Dabymple  v.  Dabymtple^  2  Hagg.  lEtep.  54 ;  Siatttf 
Fitemjfe  Otst,  U  CL  &  Fm.  85.) 

Jervis,  C.  J. — We  happen  to  know  that  if  a  man  says  to  a 
woman  before  witnesses  in  Scotland — "  I  take  yon  for  my  wife;** 
and  the  woman  says — **  I  take  you  for  my  husband,*  and  there  is 
a  subsequent  cohabitation*  that  will  be  a  valid  mairi^e  by  the 
Scotch  law ;  but  we  cannot  judicially  take  notice  that  that  is  so. 

/Vrnr  was  then  stopped  by  the  court. 

RMnMm^  for  the  Ci>L>wn- — An  expert  is  not  necessary  to  prove 
the  law  of  a  foreign  counny.  That  was  decided  in  riamderdomd  y. 
TkfOMisMm  ^19  L-  J.  12  C/PA  where  the  evidence  of  a  men^hant 
was  received  to  prove  the  law  of  Be^om  idatii^  to  lolls  oi 
exdttoge. 

Jertis.  C  J. — Tliere  it  was  rather  a  qoesdon  of  tlie  costom  of 
■MTchants  than  a  que?tioii  of  kw.  On  that  smli^ect  i^mcrcliant 
wooM  perhaps  be  the  best  authority. 

JMuum. — Tbe  quesdou  w^as  as  to  the  kw  of  Belgiam.  With 
«s  ilie  custom  of  merchants  is  part  of  the  kw  of  the  land,  Init  it 
doe$  not  follow  that  stich  is  the  ca^  in  Be^om.  Hie  merchant 
B^:ht  $peak  as  to  the  usftjf!\e  of  merchants :  but  if  the  strict  rule 
coQteDded  foe  in  thi<  ca^  had  boen  adi^^ed«  a  lawyer  would  still 
kave  b«^:s  reqairoi  to  pjv»ve  thai  soch  was  a  pan  rf  the  law*  it 
V.  Lkimi  ^  1  C  &  K.  9T  '  x$  a  caste  is  {vxzii. 

Au^£S»>K«  R — Tbe  Hoa«e  of  Loinis,  in  the  Sost«ex  Peerage 
Caie«  affioars  to  have  overrakd  iKax  doci-^oa  vtf  Mr.  Justice  Wight- 
muk  who  held  that  as  tmfvx^fos^Socal  whi^ess  m^ht  |«x>Te  tbeiaw 
•f  Scodand  witlm^aid  to  maniiige. 


CRIMINAL   LAW   CASES. 


85 


Robinson. — In  Vanderdonct  v.  ThelltLSsoUy  hoihiho^  cases  were  R.v.  Poyst. 
referred  to,  and  yet  it  was  distinctly  laid  down  that  professional        ~~ 

bowledge  was  not  absolutely  essential,  and  that  a  practical  know-       ' 

ledge  of  the  law  was  sufficient.    It  would,  therefore,  be  a  question      Bigamy, 
for  the  jury  whether  this  witness  had  a  competent  knowledge  of 
the  law  on  this  particular  subject  or  not.     She  was  married  by  the 
nme  ceremony  herself,  and  might,  therefore,  well  know  that  it  was 
I  legal  form  of  marriage  in  that  country. 

Coleridge,  J. — But  the  witness  does  not  even  say  that  she  is 
competent  to  give  evidence  as  to  the  law  of  Scotland  on  the  sub* 
ject  For  aught  we  know,  her  own  marriage  may  have  been 
m?alid. 

Robinson. — There  is  no  direct  statement  that  she  knew  the  law  ; 
but  it  may  be  inferred  from  her  evidence  that  she  believed  she  did, 
and  that  she  believed  the  marriage  to  be  a  valid  one.  And  there 
was  every  reason  why  she  should  have  made  herself  acquainted 
with  the  subject,  both  on  her  own  and  on  her  sister's  account.  The 
question  is,  whether  for  the  prosecution  a  prima  facie  case  has  been 
made  out.  In  the  case  of  an  English  marriage,  it  is  never  held 
necessary  to  prove  more  than  that  a  ceremony  was  performed  in  a 
church,  by  a  minister  who  appeared  to  be  a  clergyman.  The 
nature  of  the  service  is  never  gone  into,  nor  the  authority  of  the 
minister  to  undertake  the  office,  nor  the  publication  of  the  banns, 
nor  that  the  parties  are  not  within  tne  canonical  degrees  of 
affinity ;  and  yet  the  legal  validity  of  the  marriage  would  depend 
upon  all  these  things.  In  R.  v.  Hawes  (2  Cox  Crim.  Cas.  432),  a 
marriage  in  a  registered  building  was  held  to  be  primd  facie  proved, 
although  no  notice  to  the  superintendent  registrar,  pursuant  to  the 
tct,  was  produced  orproved. 

Aldebsok,  B. — How  can  the  jury  be  asked  to  eay  that  the 
going  through  a  ceremony  is  a  crime,  until  they  are  told  what  that 
ceremony  is? 

Robinson. — At  all  events,  the  prisoner's  conduct  may  be  looked 
npon  by  the  jury  as  an  admission  of  this  being  a  valid  marriage. 
He  evidently  intended  so  to  represent  the  ceremony,  and  he  lives 
afterwards  with  the  woman  as  her  husband  in  the  house  of  her 
aster.  Suppose  the  prisoner  had  said:  "  I  am  legally  married  to 
this  woman,"  that  would  be  sufficient :  ( Truman^ s  case^  1  East, 
P.  C.  471 ;  R.  V.  Newtauy  2  M.  &  R.  503 ;  R.  v.  Simmonsto,  1 C.  & 
K.  164.) 

Jebyis,  C.  J. — If  the  prisoner  had  said  that  he  was  legally 
narried,  perhaps  that  would  have  been  sufficient. 

Robinson. — Then  it  is  a  question  for  the  jury  whether  his  con- 
hict  does  not  amount  to  the  same  thing.  There  may  be  admissions 
>y  acts  as  well  as  by  words. 

Jebyis,  C.  J. — The  question  for  us  is  whether  there  was  suffi- 
aent  evidence  to  go  to  the  jury,  and  to  justify  them  in  finding  the 
rerdict  thej  have  done,  or  whether  some  witness  conversant  with 
he  law  of  Scotland  should  not  have  been  called  to  say  whether 
he  fiu:t8  proved  constituted  a  valid  marriage  according  to  the  law 
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R.  9.  PoTST    of  that  oountiy.     Thb  does  not  raise  the  question  as  to  whether 
^^        or  not  such  witness  should  necessarily  be  an  expert     It  may  not 

be  necessary  in  all  cases  to  have  a  professional  person  to  tell  os 

Biffamy.  what  a  foreign  law  is,  but  we  are  clearly  of  opinion  that  some  one 
ou<rht  to  have  been  called  who  understood  the  law  with  respect  to 
Scotch  marriages.  The  witness  does  not  profess  to  know  the  law, 
nor  does  she  in  fact  say  tliat  the  ceremony  was  a  ceremony  of 
marriage.  And  the  fact  of  her  having  gone  through  the  same 
ser>'ice  carries  the  case  no  further. 

Aldersox,  K — Reading  this  case,  we  cannot  tell  what  the 
law  of  Scotland  is;  and  unless  we  know  that,  we  cannot  tell  whetha 
or  not  this  was  a  lawful  marriage. 

Convu^wn  quashed. 
Robinson  for  the  prosecution. 
Parry  for  the  prisoner. 
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November  13,  1852. 

Reg.  r.  MAXxnfG  axd  Smith,  (a) 

JLarcemy — RewKtral  by  a  serramt  of  kis  muuter*s  poods  Jar  the  purpose  of 
offering  them  again  to  the  master  for  sale. 

If  a  srrrant  rfmoves  kis  mtistefs  goods  from  one  pari  ef  the  premises  to 
another^  for  the  purpose  ff  emabiing  amofker  person  to  offer  tkem  to 
the  master  for  sale  as  tbe  goods  <f  tkat  tkird  person,  and  if  tkis  be 
doffe  in  pmrsmance  of  prrrious  concert  and  arrangemeni  beispeen  tkem^ 
both  may  be  eonrieied  of  lareet^. 

MICHAEL  MAXXIXG  and  John  Smith  were  tried  at  the 
Manchester  Borough  Sessions,  on  the  5th  August,  1852,  for 
steaUi^  on  the  17th  July,  twenty-four  bags,  the  property  of  John 
Sheridan.  Tlie  prosecutor  was  a  potato^iealer,  and  used  bags  in 
that  trade,  and  he  also  dealt  lai^lv  in  bags  which  he  bought  and 
acdd.  The  prisoner  Manning  had  been  for  seTeral  yean  in  the 
proGeciitor's  serrice,  and  had  the  care  of  his  wardioase.  In  which 
the  bags  were  bept.  Tlie  prisoner  Smith  had  for  five  yean  r^u- 
laily  soppEed  the  prdeecutor  with  bags,  which  he  made,  and  from 
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x>  time,  when  he  had  finished  a  lot,  his  custom  was  to  take 
and  put  them  down  at  the  warehouse-door  of  the  prosecutor, 
le  the  warehouse,  and  very  shortly  after  any  bags  had  been 
;,  either  he  or  his  wife,  but  generally  his  wife,  used  to  come 
cive  payment  for  them  from  the  prosecutor.  On  the  ni^ht 
5  16tn  July,  the  prosecutor  had  a  quantity  of  bags  in  nis 
lOuse  "marked."  On  the  morning  of  the  17th  July,  the 
ler  Manning  went  into  his  master's  warehouse  and  brought 
wenty-four  of  the  bags  which  Tiad  been  so  marked  by  his 
r  on  the  previous  night,  and  put  them  down  outside  the 
louse,  by  the  door,  at  the  place  where  Smith  used  to  deposit 
igs  he  brought  for  the  prosecutor,  and  for  which  he  had  to 
id.  Shortly  after  Manning  had  brought  the  prosecutor's  bags 
'  his  wareliouse,  and  so  placed  them  at  the  door.  Smith's  wife 
and  asked  for  payment  for  them,  as  for  bags  that  her  husband 
)rought  that  morning.  Upon  this  Smith  was  sent  for,  and 
old  what  his  wife  had  said,  and  the  bags,  which  were  then 

where  Manning  had  placed  them,  were  pointed  out  to  him, 
e  was  asked  whether  he  had  brought  those  bags  there ;  he 
es,  he  had  brought  them  there  an  hour  before,  and  that  his 
lad  been  working  at  them  till  twelve  o'clock  the  night  before, 
ler  to  finish  them.  "Nay,"  said  the  prosecutor,  "those  bags 
ine."  "  Yes,"  replied  Smith,  "  they  will  be  yours  when  you 
paid  for  them."  Upon  this  the  prosecutor  pointed  out  to  the 
)ri8oner8.  Manning  being  then  also  present,  the  mark  that 
»een  put  upon  the  bags  the  night  before,  when  they  both 
1  the  colour  of  this  (holding  up  a  piece  of  red  blotting-paper), 
ley  were  given  into  custody. 

3  Recorder  told  the  jury  that,  if  they  were  satisfied  that 
ing  brought  his  master's  bags  out  of  the  warehouse,  and 
1  them  outside  by  the  door  in  the  manner  stated,  for  the  pur- 
of  enabling  Smith  to  receive  payment  for  them  from  his 
r,  and  with  the  intent  that  he  should  do  so  as  if  they  had 
lew  bags  just  then  finished  by  Smith,  and  for  which  he  would 
itled  to  be  paid,  that  that  would  be  larceny  ;  and  that  if  they 
iatisfied  that  this  had  been  so  done  by  Manning,  in  pursu- 
f  previous  concert  and  arrangement  between  him  and  Smith, 
mith,  though  absent  when  the  bags  were  so  removed  out  of 
irehouse,  would  be  accessary  before  the  fact  to  the  felony. 
ITT  said  that  they  were  satisfied  that  the  bags  had  been  so 
ea  out  of  the  warehouse  by  Manning,  for  the  purpose  and 
he  intention  aforesaid,  and  that  the  same  had  been  done  in 
Loce  of  a  previous  arrangement  between  him  and  Smith,  and 
Dond  both  the  prisoners  guilty;  and  the  Recorder  sentenced 
iaoners  to  be  imprisoned  m  the  borough  gaol,  and  to  be  there 
>  hard  labour  for  six  months.     The  question  for  the  opinion 

court  is,  whether  the  facts  stated  and  found  amounted  to 
r. 

I  case  came  on  for  argument  before  Jervis,  C.  J.>  Alderson, 
leridge,  J*,  CresswelT,  J.,  and  Piatt,  B. 


hMO, 
V, 

Manvino 
AND  Smith. 

1852. 

LoTccttiy-^ 
Matter  and 


Case. 
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Rbo. 

V, 
VXKVIXQ 

AMD  Smith. 

1852. 

Larceny — 
MiuUr  and 


Crois  appeared  in  support  of  the  conyiction,  but  was  not  called 
upoD. 

No  counsel  appeared  for  the  prisoners. 

Jervis,  C.  J. — This  is  a  clear  case.     The  direction  was  quite 
right;  and  R.  v.  Ball  {I  Den.  C.  C.  381),  is  expressly  in  point 

Alderson,  B. — Smith,  though  not  present  when  the  sacks  were 
removed,  was  an  accessary  before  the  fact. 

Canmction  affirtnedL 


COURT  OF  CRIMINAL  APPEAL. 


January  22,  1853. 
Reg.  v.  Riley,  (a) 

Larceny — Original  taking  by  mistake — Felonious  appropriation, 

j4.,  by  mistake,  took  B.*s  lamb  from  afield,  together  foith  his  own  floA. 

Afterwards  he  discovered  the  mistake,  but  notwithstanding  that  dxh 

covery  sold  it  with  his  own: 
Held,  a  larceny,  inasmuch  as  the  original  taking  was  a  trespass^  and  ike 

trespass  continued  up  to  the  time  of  the  fraudulent  appropriation. 

AT  the  General  Quarter  Sessions  of  the  Peace  for  the  county 
of  Durham,  held  at  the  city  of  Durham  (before  Rowland 
Burdon,  Esq.,  Chairman),  on  the  18th  day  of  October,  in  the  year 
of  our  Lord  1852,  the  prisoner  was  indicted  for  having,  on  the  5th 
day  of  October,  1852,  stolen  a  lamb,  the  property  of  «Fohn  Burn- 
side.  The  prisoner  pleaded  Not  Guilty.  On  the  trial  it  was 
proved  that  on  Friday,  the  Ist  day  of  October,  in  the  year  of  our 
Lord  1852,  John  Bumsidc,  the  prosecutor,  put  ten  white-faced 
lambs  into  a  field  in  the  occupation  of  John  Clarke,  situated  near 
to  the  town  of  Darlington.  On  Monday,  the  4th  day  of  October, 
the  prisoner  went  with  a  flock  of  twenty-nine  black-faced  lambs 
to  John  Clarke,  and  asked  if  he  might  put  them  into  Clarke's 
field  for  a  night's  keep,  and  upon  Clarke  agreeing  to  allow  him  to 
do  so  for  one  penny  per  head,  the  prisoner  put  his  twenty-nine 
lambs  into  the  same  field  with  the  prosecutor's  lambs.  At  half- 
past  seven  o'clock  in  the  morning  of  Tuesday,  the  5th  of  October, 
the  prosecutor  went  to  Clarke's  field,  and  in  counting  his  lambs  he 

(a)  Baported  bj  A.  Bittlibtov,  Esq.,  Barrister-at-Law. 


Caae. 
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[VBsed  one,  and  the  prisoner's  lambs  were  gone  from  the  field        Rbo. 
iao.    Between  eight  and  nine  o'clock  in  the  morning  of  the  same       ^• 

ay,  the  prisoner  came  to  the  farm  of  John  Calvert,  at  Middleton        ' 

)t  Georse,  six  miles  east  from  Darlington,  and  asked  him  to  buy        1853. 
wenty-nine  lambs.     Calvert  agreed  to  do  so,  and  to  give   8*.     r~I ^ 

3iece  for  them.  Calvert  then  proceeded  to  count  the  lambs,  and  Takm/by 
>rmed  the  prisoner  that  there  were 'thirty  instead  of  twenty- 
nine  in  the  flock,  and  pointed  ont  to  him  a  white-faced  lamb ;  upon 
which  the  prisoner  said,  "  If  you  object  to  take  thirty,  I  will  draw 
one."  Calvert  however  bought  the  whole,  and  paid  the  prisoner 
\%L  for  them.  One  of  the  lambs  sold  to  Calvert  was  identified  by 
the  prosecutor  as  his  property,  and  as  the  lamb  missed  by  him 
from  Clarke's  field.  It  was  a  half-bred  white-faced  lamb,  marked 
with  the  letter  "  T.,"  and  similar  to  the  other  nine  of  the  prose- 
CQtor's  lambs.  The  twenty-nine  lambs  belonging  to  the  prisoner 
were  black-faced  lambs.  On  the  5th  October,  in  the  afternoon, 
the  prisoner  stated  to  two  of  the  witnesses  that  he  never  had 
pot  bis  lambs  into  Clarke's  field,  and  had  sold  them  on  the  previous 
iftemoon,  for  IIL  12^.,  to  a  person  on  the  Barnard  Castle-road, 
which  road  leads  west  from  Darlington. 

There  was  evidence  in  the  case  to  show  that  the  prisoner  must 
hare  taken  the  lambs  from  Clarke's  field  early  in  the  morning, 
which  was  thick  and  rainy. 

It  was  argued  by  the  counsel  for  the  prisoner,  in  his  address  to 
the  Jury,  that  the  facts  showed  that  the  original  takingfrom  Clarke's 
field  was  by  mistake;  and  if  the  jury  were  of  that  opinion,  then, 
u  the  original  taking  was  not  done  animo  furandi^  the  subsequent 
ippropriation  would  not  make  it  a  larceny,  and  the  prisoner  must 
be  acquitted.  The  chairman,  in  summing  up,  told  the  jury,  that 
though  they  might  be  of  opinion  that  the  prisoner  did  not  know 
iiat  the  lamb  was  in  his  flock  until  it  was  pointed  out  to  him  by 
Calvert,  he  should  rule  that,  in  point  of  law,  the  taking  occurred 
rhen  it  was  so  pointed  out  to  the  prisoner  and  sold  by  him  to 
}alvert,  and  not  at  the  time  of  leaving  the  field.  The  jury  re- 
onied  the  following  verdict : — The  jury  say  that  at  the  time  of 
saving  the  field  the  prisoner  did  not  know  that  the  lamb  was  in  his 
ock,  and  that  he  was  guilty  of  felony  at  the  time  it  was  pointed 
Dt  to  him. 

The  priaoner  was  then  sentenced  to  six  months'  hard  labour  in 
le  house  of  correction  at  Durham ;  and  being  unable  to  find  bail, 
as  thereupon  committed  to  prison  until  the  opinion  of  this  court 
Nikl  be  taken  upon  the  question,  whether  Charles  Kiley  was 
roperly  convicted  of  larceny. 

Udddl^  for  the  prisoner. — Either  the  ruling  of  the  chairman 
as  wrong,  or  the^  finding  of  the  jury  amounts  to  this,  that  the 
MOQcr  took  by  mistake ;  and  in  either  case  the  conviction  cannot 
I  sustained.  In  order  to  amount  to  a  verdict  of  guilty,  the  jury 
^t  to  have  found  that  at  the  time  the  prisoner  took  the  lamb, 
)  either  knew  or  had  reasonable  means  of  discovering  the  owner ; 
id  the  court  will  not  intend  what  the  jury  have  not  found.     A 
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Reo.        special  verdict  is  always  to  be  constmed  most  fayourably  for  the 
••  prisoner:  (I  Hale  P.  C.)    Here  the  original  taking  was  when  the 

""•      sheep  left  the  field.     [Pollock,  C.  B.— Was  that  a  taking  at 
18M.        all  by  the  prisoner?     Suppose  a  traveller  by  mistake  packs  up  a 
j~l'        fellow-traveller's  goods  with  his  own ;  and  afterwards,  upon dia- 
TakmJ%    Covering  them,  appropriates  them  to  his  own  use,  is  there  not  at 
that  time  a  taking  by  him  €mimoJurandif'\     If  there  was  no  taking 
by  the  prisoner  when  the  sheep  left  the  field,  it  is  at  all  eventi 
clear  that  the  lamb  did  not  remain  in  the  prosecutor's  posaesfflcm; 
it  was  therefore  animal  vapant,  and  like  waif  or  stray,  of  which  the 
taking  would  not  be  larceny  according  to  ThurborvLS  case  (1  Deik 
C.  C.  378.)     If  there  was  no  taking  by  the  prisoner  in  the  fint 
instance,  then  that  case  would  apply ;  and  there  the  rule  is  laid 
down  that,  in  order  to  constitute  larceny,  the  findii^  of  the  lost 
goods  must  be  under  such  circumstances  that  the  finder  may  be 
presumed  to  have  known  the  owner,  or  to  have  had  the  means  of 
ascertaining  who  the  owner  was.     The  jury  have  not  found  that 
that  was  the  case  here.     This,  however,  is  rather  a  taking  by  mis* 
take  in  the  first  instance ;   and  in  1  Hale  P.  C.  506,  507,  it  ii 
said — *'  If  the  sheep  of  A.  stray  from  the  flock  of  A.  into  theflod 
of  K,  and  B.  drives  them  along  with  his  flock,  or  by  pure  mistake 
shears  them,  this  is  not  a  felony;  but  if  he  knows  it  to  be  anotber^i^ 
and  mark  it  with  his  mark,  this  is  an  evidence  of  a  felony;'*  that 
is,  evidence  of  a  felony  at  the  time  when  the  thing  taken  leaves 
the  possession  of  the  prosecutor.     The  same  law  is  laid  dovn  in 
2  East  P.  C.  661 ;  and  in  lUy.  v.   Cook  (2  Russ.  on  Crimes,  IS 
(Ed.  Greaves.)    Cresswell,  J.,  told  the  jury,  that  if  a  person  find 
an  animal  straying  in  a  road,  and  take  it  with  intent  to  dispose  of 
it  to  his  own  use,  it  is  a  larceny ;  and  that  in  that  case  the  ques- 
tion for  their  consideration  was,  whether  the  prisoner  so  took  the 
ewe  and  the  lamb,  or  whether  they  got  mixed  with  the  sheep  he 
was  driving,  and  he  took  them  away  by  mistake.     The  facts  were, 
that  the  prosecutor's  flock  of  sheep  had  strayed  through  a  gap  into 
a  road,  and  had  all  been  recovered  except  the  ewe  and  lamb  men- 
tioned in  the  indictment,  which  were  afterwards  seen  grazing  in  a 
green  lane,  along  which  the  prisoner  was  seen  driving  some  dbeen, 
and  the  prisoner  some  days  afterwards  sold  the  ewe  and  lamb, 
about  ten  miles  from  the  place.     If  the  original  taking  is  by  mis- 
take, the  subsequent  appropriation  cannot  be  larceny:   {Beg.  v. 
Thrisihy  1  Den.  C.  C.  502.)     In  that  case  the  prisoner,  who  was 
a  watchmaker,  had  received  the  watches,  whidi  he  was  charged 
with  stealing,  from  the  prosecutor  for  the  purpose  of  r^ulatmg 
them,  and  afterwards  left  the  place,  and  disposed  of  the  watche& 
He  was  held  not  guilty  of  larceny.     Pollock,  C.  B.,  in  delivering 
the  judgment  of  the  court,  said — **  The  question  reserved  aeons 
to  be,  whether,  if  the  watches  had  come  into  the  hands  of  the  pri- 
soner riffhtfkOy  in  the  first  instanee^  thai  iV,  tcithout  an  animus 
fuiandi  on  his  party  (ft)  the  subsequent  wrongful  appropriatioii  of 

(6)  Thu  tx^naaaa  appnn  inaccncata  aoooidiiig  to  tlie  d«cumi  in  the  priMipd  cveu 
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em  would  constitute  larceny?  The  oourt  is  of  opinion  that 
would  not."  Here  the  possession  was  obtained  in  the  first 
stance  without  any  animus  furandi,  [Willi ams,  J. — Assume 
lat  there  had  been  no  animus  furandi  at  all  in  this  ease; 
ould  there  not  have  been  a  continuing  trespass,  which  would 
iTe  supported  a  civil  action?  There  was  in  fact  no  animus 
vamdi  at  first,  and  therefore  no  felony  then;  but  there  was 
ierwards,  and  then  there  was  a  trespass  ammo  furandi,  which 
hiceny.]  If  the  trespass  began  when  the  sheep  left  the  field, 
lan  the  rule  applies  that  the  first  act  of  taking  must  be  felonious. 
Pollock,  C.  JB. — The  case  is  silent  as  to  any  act  done  by  the 
raoner,  until  he  disposes  of  the  prosecutor's  lamb.  There  is  no 
titement  that  he  drove  it  away  with  his  own.]  Then  the  rule  as 
» ammaUa  vagantia  applies,  [r  arke,  B. — Upon  the  facts  stated, 
think  it  sufficiently  appears  that  the  prisoner  must  have  driven 
taway  with  his  own,  and  ^' drove  away"  is  the  apt  term  for  de- 
J  a  larceny  of  sheep.  It  is  **  cepit  et  effugaxni  "  in  the  old 
and  as  to  horses  eepU  et  abdtixit.  Here  there  was  a  trespass 
d  first:  and  it  continued  during  the  whole  time  that  the  prisoner 
ltd  the  Iamb.  If  he  had  driven  it  into  another  county,  it  might 
Mve  been  alleged  in  the  indictment  that  he  took  it  there,  so  that 
dieneverhe  chose  to  appropriate  it,  the  taking  became  felonious.] 
rhat  seems  inconsistent  with  the  judgment  m  Thurborn's  Case. 
Tasks,  B. — No ;  that  was  quite  a  different  case.  It  was  a  simple 
ase  of  finding  lost  goods,  the  owner  of  which  was  not  known  to 
lie  prisoner,  nor  reasonably  ascertainable  by  him  at  the  time  of 
liefindiiiff;  and  the  distinction  is,  that  the  finding  gives  a  title 
iguBst  all  the  world  but  the  real  owner.  There  was  no  trespass 
a  the  original  taking;  trover  only  could  be  maintained.]  Preston's 
Que  (2  Den.  360,)  seems  to  have  carried  the  doctrine  further. 
Iliere  the  court  held  that  the  animus  furandi  must  exist  at 
he  time  when  the  article  first  comes  into  the  possession  of  the 
viaoner;  and  Martin,  B.,  put  the  very  case  of  a  chattel  taken 
i%inally  by  mistake;  and  afterwards  wrongfully  appropriated. 
Pabke,  B. — I  am  not  disposed  to  agree  that  that  would  not  be 
tfteny.]  The  court  appeared  to  be  clearly  of  opinion  that  it 
ould  not ;  and  Talfoura,  J.  expressly  savs  that  a  mere  movement 
'  the  mind  cannot  amount  to  a  taking.  [Pollock,  C.  B. 
-The  operation  of  the  mind  in  conjunction  with  the  act  of  selling? 
a  soon  as  the  prisoner  found  the  lamb  amongst  his  own  he  sold 
]  LeigKs  Case  (2  East  P.  C.  694)  is  an  important  authority  on 
e  point,  that  the  conversion  of  goods  is  not  felonious,  unless  the 
^inal  taking  was  animo  furandi.  There  the  prosecutor's  shop 
ing  on  fire,  the  prisoner  and  other  neighbours  assisted  in  re- 
Ofving  the  goods  with  the  prosecutor's  consent.  On  the  following 
nrning,  she  denied  that  she  had  any  of  the  prosecutor's  things. 
It  upon  search,  they  were  found  concealed  in  her  house.  The 
ry  havii^  found  that  when  she  first  took  the  goods  from  the 
op,  she  had  no  evil  intention,  but  that  such  evil  intention  came 
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upon  her  afterwards,  the  judges  held  that  there  was  no  fek 
taking  but  merely  a  breach  of  trust. 
Grey,  contr&,  was  not  called  upon. 

.       JUDGMENT. 

Pollock,  C.  B. — We  are  all  of  opinion  that  the  convict 
right.  The  case  is  distinguishable  from  those  cited.  R.  v.  T 
decides  only  that  if  a  man  once  gets  into  rightful  possessit 
cannot,  by  a  subsequent  fraudulent  appropriation,  convert  it 
felony.  So  in  R.  v.  Thurborriy  in  the  elaborate  judgment  deli 
by  my  brother  Parke  on  behalf  of  the  court  of  which  I 
memoer,  the  same  rule  is  laid  down.  It  is  there  said  tha 
mere  taking  up  of  a  lost  chattel  to  look  at  it,  would  not 
taking  possession  of  it ;  and  no  doubt  that  may  be  done  wi 
violating  any  social  duty.  A  man  may  take  up  a  lost  chattf 
carry  it  home,  with  the  proper  object  of  endeavouring  to  fii 
owner  ;  and  then  afterwards,  if  he  yields  to  the  temptation  < 
propriating  it  to  his  own  use,  he  is  not  guilty  of  felony 
Leigh^s  Case^  also,  the  original  taking  was  rightful,  but  her 
original  taking  was  wrongful.  I  am  not  desirous  of  calling  i 
the  technicality  of  a  continuing  trespass ;  and  £  think  this  case 
be  decided  upon  the  ground  either  that  there  was  no  taking 
hj  the  prisoner  in  the  first  instance,  or  a  wrongful  taking,  ai 
either  case,  as  soon  as  he  appropriates  the  property,  the  evidei 
felony  is  complete. 

Parke,  B. — I  think  that  this  case  may  be  disposed  of  on  a 
ground.  The  original  taking  was  not  lawful,  but  a  trespasa, 
which  an  action  in  that  form  might  have  been  founded ;  out  i 
not  felony,  because  there  was  no  intention  to  appropriate.  \ 
was,  however,  a  continuing  trespass  up  to  the  time  of  appn 
tion,  and  at  that  time,  therefore,  the  felony  was  committed.  T1 
goods  are  carried  from  one  county  to  another,  they  may  be  la 
taken  in  the  second  county,  and  the  difference  between  thii 
LeigKs  Case,  as  well  as  the  others  cited,  is  that  the  original  ti 
was  no  trespass.  It  was  by  the  implied  licence  of  the  owner 
the  same  thing  as  if  he  had  been  entrusted  by  the  prosecutor 
the  possession  of  the  goods. 

Williams,  Talfoubd,  and  Crompton,  J  J.,  concurred. 

Conviction  affirm 
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COURT  OF  CRIMINAL  APPEAL. 
January  22,  1853. 

Reg.  V,  Dale,  (a) 

Stat  9  Geo,  4,  c.  61,  s.  2Q — Application  of  penalties  under  the  Alehouse 
Act — Conviction  by  borough  justices — When  penalty  to  be  paid  to 
county  treasurer,  and  when  to  borough  treasurer. 

Bif  section  26  of  9  Geo,  4,  c.  61,  it  is  provided,  that  so  much  of  any 
penalty  imposed  under  that  act,  as  is  not  awarded  to  the  prosecutor,  is 
to  he  pedd  to  the  treasurer  of  *'  the  county  or  place  "  for  which  the 
justice  was  acting  when  the  penalty  was  imposed: 

Udd,  that  the  word  **  place  "  tit  that  section  means  a  place  for  which  a 
Court  of  Quarter  Sessions  is  held. 

Where,  therefore,  a  penalty  was  imposed  by  two  justices  of  a  borough, 
which  had  a  commission  of  the  peace,  but  no  Court  of  Quarter  Ses- 
mms,  and  a  moiety  only  was  awarded  to  the  prosecutor,  the  treasurer  of 
the  county  was  held  entitled  to  the  remaining  moiety, 

A  T  the  General  Quarter  Sessions  of  the  Peace  of  our  Lady  the 
Hl  Queen  held  at  Alnwick^  in  the  county  of  Northumberland, 
n  the  20th  October,  in  the  sixteenth  year  of  the  reign  of  our 
Sofereign  Lady  Victoria,  of  the  United  Kingdom  of  Oreat 
Britain  and  Ireland  Queen,  Defender  of  the  Faith^  and  in  the 
rev  of  oor  Lord  1852,  before  Her  Majesty's  justices  of  the  peace 
angned  to  keep  the  peace  of  the  said  county,  the  following  case 
^u  agreed  upon  (that is  to  say): — 

At  the  last  Midsummer  Quarter  Sessions,  an  indictment,  of 
hich  the  following  is  a  copy  of  the  first  count,  and  an  extract 
cm  the  second,  was  found  oy  the  grand  jury  to  be  a  true  bill. 
Xorthumberland,  1  The  jurors,  &c.,  present,  that  on  the  19th  of 
to  wit.  J      May,  in  the  year  of  our  Lord  1851,  in  the 

irough  of  Tynemouth,  in  the  county  of  Northumberland,  one 
)seph  Gibbon  was  convicted  before  Alexander  Bartleman  and 
)lomon  Mease,  Esqrs.,  then  and  there  being  two  of  her  Majesty's 
stices  assigned  to  keep  the  peace  in  and  throughout  the  said 
Mtragh  of  Tynemouth,  for  that  on,  &c.,  he  the  said  Joseph 
ibbon,  being  then  and  there  an  alehouse-keeper,  and  duly  licensed 
sell  exciseable  liquors  by  retail  in  his  house  and  premises  there 
;aatc,  did   wilfully  permit  disorderly  conduct  in  liis  house  and 

(a)  Reported  \fj  A.  Bittleston,  Esq ,  Barrister- at-Law. 
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Reo.        premises,  by  then  and  there  suffering  persons,  to  the  number  of 
^-  twenty  and  more,  to  remain  fighting,  drinking,  and  making  a  great 

J^  noise  and  disturbance  there  at  a  late  hour  in  the  night,  to  wit,  at 
1853.  twelve  o'clock  at  night,  against  the  tenor  of  his  said  licence,  and 
A  dU^  ^contrary  to  the  form  of  the  statute  in  such  case  made  and  pro- 
i)SiaftiMw<fcr  vided;  and  the  said  Alexander  Bartleman  and  Solomon  Mease^  in 
AlekotmAcL  and  by  the  said  conviction,  then  and  there  adjudged  the  said  Joseph 
Gibbon,  for  his  said  offence,  to  forfeit  and  pay  the  sum  of  2/.  l(k, 
to  be  paid  and  applied  according  to  law ;  and  also  to  pay  to  Robert 
Mitchell,  the  complainant,  the  sum  of  10^.  for  his  costs  in  that 
behalf;  and  the  said  Alexander  Bartleman  and  Solomon  Mease  did 
by  the  said  conviction  then  and  there  order,  that  if  the  said  sevend 
sums  were  not  paid  forthwith,  the  same  should  be  levied  by  distren 
and  sale  of  the  goods  and  chattels  of  the  said  Joseph  Gibbon ;  and 
in  default  of  sufficient  distress,  the  said  Alexander  Butleman  and 
Solomon  Mease  did,  by  the  said  conviction,  then  and  there  adjadge 
the  said  Joseph  Gibbon  to  be  imprisoned  in  the  house  of  correc- 
tion at  Morpeth,  in  the  said  county  of  Northumberland,  there  to  be 
kept  to  hard  labour  for  the  space  of  one  calendar  month,  unlctt 
the  said  several  sums,  and  all  costs  and  charges  of  the  said  distren^ 
and  of  the  commitment  and  conveying  of  the  said  Joseph  Gibbon 
to  the  said  house  of  correction,  were  sooner  paid.  And  the  joron 
aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that  the  said 
Alexander  Bartleman  and  Solomon  Mease  did,  at  the  time  of  making 
the  said  conviction,  award  one  moiety  of  the  said  penalty  to  the 
use  of  the  said  Robert  Mitchell,  the  said  complainant,  and  the  pro- 
secutor of  the  said  Joseph  Gibbon  for  the  said  offence.  And  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present  that 
the  said  Joseph  Gibbon  did  thereupon  afterwards,  to  wit,  on  the 
day  and  year  first  aforesaid,  pay  the  sum  of  2L  lOs.  to  one  Henry 
Dale,  late  of  the  borough  aforesaid,  in  the  county  aforesaid,  gentle* 
man,  and  who  then  was  and  still  is  clerk  of  her  Majesty's  said  justices 
assigned  to  keep  the  peace  of  our  said  Lady  the  Queen,  in,  for  and 
throughout  the  said  borough ;  and  the  sum  of  2/.  10^.  was  so  iMud  to 
the  said  Henry  Dale,  and  he  then  received  the  same  as  such  cleric 
as  aforesaid,  and  for  the  purpose  and  in  order  that  it  should  forth- 
with be  paid  by  him  to  the  parties  to  whom  the  same  waa  to  be 
paid,  in  pursuance  of  and  according  to  the  said  conviction,  and  the 
statutes  m  such  case  made  and  provided,  to  wit,  one  moiety  to  the 
said  Robert  Mitchell,  as  such  prosecutor  as  aforesaid,  and  the  re- 
mainder to  the  treasurer  of  the  said  county.  And  the  jurors  afore- 
said, upon  their  oath  aforesaid,  do  further  present,  that  the  justices 
of  our  said  Lady  the  Queen  assigned  to  keep  the  peace  of  our  sakl 
Lady  the  Queen  in  and  throughout  the  said  borough,  were,  at  the 
time  of  making  the  said  conviction,  and  thence  hitherto  have  been, 
acting  and  empowered  to  act  within  the  said  borough,  by  and 
under  a  commission  of  the  peace  from  our  Lady  the  Queen,  whidi 
said  commfssion  did  not  nor  does  contain  any  grant  of  a  conrt 
of  quarter  sessions  of  the  peace  for  the  said  borough,  and  oar  said 
Lady  the  Queen  had  not  then,  or  at  any  time  since,  granted  that 
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separate  court  of  quarter  sessions  of  the  peace  for  the  said       Bxo. 
trough  should  be  holden  in  and  for  the  said  Dorough,  nor  were  *'* 

lere  then  or  at  any  other  time  any  separate  genera  or  quarter         ^^' 
snons  of  the  peace  holden  in  or  for  the  same.     And  the  jurors        isss. 
cnresaid,  on  their  oath  aforesaid,  do  further  present  that,  after  the       f^IZL 
id  sum  of  2/.  10*.  was  so  paid  to  the  said  Henry  Dale  as  afore-  J^Siaiuettmd«r 
id,  it  became  and  was  his  duty  to  pay  one  moiety  of  the  said  AlekotutAcL 
im  of  22.  10«.  to  one  William  Fen  wick  Blackett,  Esq.,  who  at 
le  time  of  the  making  of  the  said  conviction  was,  and  from  thence 
rtherto  hath  been  and  still  is,  treasurer  of  the  said  county  of 
Forthumberland,  according  to  law,  and  to  the  statutes  in  that  case 
nde  and  proyided.     And  the  jurors  aforesaid,  upon  their  oath 
Foresaid^  do  further  present  that  the  said   Henij  Dale,  well 
nowim;  the  premises,  although  a  reasonable  time  for  his  paying 
he  «ud  moiety  of  the  said  sum  of  21,  lOs,  to  the  said  treasurer 
ltd  elapsed  long  before  the  day  of  taking  this  inquisition,  and 
Ithongh  the  said  treasurer,  hath  at  all  times  been  ready  and 
lilfing  to  receive  and  give  him  a  receipt  for  the  same,  hath  yet 
nUierto  unlawfully  and  contemptuously  neglected  and  reiused  to 
my,  and  still  neglects  and  refuses  to  pay,  the  said  moiety  of  the 
mi  sum  of  2L  \0s.  or  any  part  thereof  to  the  said  treasurer,  and 
le  wrongfully  and  unlawfully  detains  the  same  and  every  part        ^'^' 
liereof  firom  him,  contrary  to  his  duty  in  that  behalf,  against  the 
brm  of  the  statute  in  that  case  made  and  provided,  and  against 
liejpeace  of  our  Lady  the  Queen,  her  crown  and  dignity." 

Tiiere  is  a  second  count  in  the  indictment,  the  same  with  the 
int,  word  for  word,  with  this  addition  :  "  And  the  jurors  afore- 
lid,  upon  their  oath  aforesaid,  do  further  present  that  the  said 
Uexander  Bartleman  and  Solomon  Mease,  in  the  making  of  the 
ud  convictioii,  acted  as  such  justices  as  aforesaid  for  the  said 
wmty." 

The  usual  process  for  that  purpose  having  been  issued,  the 
efendant  entered  into  a  recognizance  to  appear  at  the  next  quarter 
maoDB  to  try  and  answer  to  the  said  indictment. 
At  the  Michaelmas  Quarter  Sessions,  held  20th  October,  1852, 
le  said  indictment  was  tried,  and  the  jury  found  the  defendant 
sihy.  Whether  the  defendant  is  guUty  or  nor  depends  upon 
le  construction  which  may  be  put  upon  the  public  acts  of  Jrar- 
iment  relating  to  this  question,  ana  which  are  to  form  part  of 
lis  ease. 

The  borough  of  Tynemouth  was  incorporated  by  royal  charter, 
kted  6th  August,  in  the  year  of  our  Lord,  1849,  and  a  commission 
the  peace  was  granted  to  certain  persons  therein  named,  dated 
ith  March,  in  the  year  of  our  Lord,  1850;  but  no  Court  of 
oarter  Senions  was  thereby  granted.  It  is  admitted,  for  the  pur- 
ees of  this  case,  that  the  de^ndant  had  paid  over  the  moiety  of 
te  said  fine  to  the  treasurer  of  the  borough  of  Tynemouth.  Upon 
ii,  counsel  for  the  defendant  moved  in  arrest  of  judgment,  con- 
sding  that,  upon  the  true  construction  of  the  statutes,  he  had 
ily  (^charged  himself  by  paying  over  the  money  to  the  treasurer 
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Rbo.  of  the  borough  of  Tynemouth.  On  the  other  hand,  counsel  for 
^^^  the  prosecution  contended  that  he  had  not  discharged  himself,  as  it 
J^  was  his  duty  to  pay  the  moiety  of  the  said  fine  to  the  treasurer  of 
1853.  the  county  of  Northumberland,  the  borough  of  Tynemouth  being 
A  Ueatitm  fP^^  *°^  parcel  of  the  county,  and  there  bSing  no  grant  of  a  Coort 
jSLitiesmd^  ^^  Quarter  Sessions  to  that  borough. 

AhkouteAet.  Accordingly,  no  judgment  was  passed,  and  the  court  postponed 
all  further  proceeding  to  the  next  sessions,  and  granted  a  case  for 
the  opinion  of  the  Justices  of  either  Bench,  or  the  Barons  of 
the  Exchequer  under  the  statute.  The  question  for  the  opinion  of 
the  court  is  : 

Whether  the  defendant  is  properly  found  guilty  upon  the  indict- 
ment for  neglecting  and  refusing  to  pay  over  one  moiety  of  the 
said  fine  to  the  treasurer  of  the  said  county  of  Northumberland. 
If  he  is,  the  court  will,  at  the  next  sessions,  pronounce  judgment 
against  him.  If  he  is  not,  he  will  be  discharged  from  the  siud 
indictment. 

The  26th  section  of  9  Geo.  4,  c.  61  (the  Alehouse  Act),  enaoti 
that  it  shall  be  lawful  for  any  justice  before  whom  any  penalty 
shall  be  recovered  under  the  provisions  of  this  act,  to  awara,  if  lie 
shall  think  fit,  any  portion  of  the  same,  not  in  any  case  exceeding 
^""^  one  moiety  thereof,  to  the  use  of  the  prosecutor,  and  the  remainder 
to  the  treasurer  of  the  county  or  place  for  which  such  justice  shsU- 
then  act;  and  the  said  treasurer  shall  pay  the  same  to  the  credit  of 
such  county  or  place,  and  shall  duly  account  for  the  same. 

By  section  33  of  the  same  act  it  is  enacted : — ^'  That  every  justice 
before  whom  any  such  conviction  shall  have  been  made,  shall  retoni 
the  same,  or  cause  it  to  be  returned,  to  the  general  or  quarter  ses- 
sions of  the  peace  holden  for  the  county  or  place  wherein  the 
offence  shall  have  been  committed,  and  it  shall  be  then  and  there 
delivered  to  the  clerk  of  the  peace  or  other  person  acting  as  such, 
to  be  by  him  filed  or  enrolled  amongst  the  records  of  the  said  court; 
and  the  certificate  of  the  clerk  of  the  peace  of  such  conviotionj 
which  he  is  hereby  required  to  grant,  on  demand,  upon  payment 
of  a  fee  of  one  shilling,  shall  be  legal  evidence  of  every  such  oon- 
yiction." 

By  sect.  37  (interpretation  clause),  reciting : — "  And  in  order 
to  remove  doutits  as  to  the  meaning  of  certain  words  in  the  act,  be 
it  enacted  that  the  word  'justice'  shall  be  deemed  to  mean  justice 
of  the  peace,  and  that  the  words  ^  treasurer  of  the  county  or  place' 
shall  be  deemed  to  include  any  officer  acting  in  such  capacity,  or 
charged  with  the  receipt  and  expenditure  of  moneys  from  and  out 
of  which  the  cost  of  public  prosecutions  have  been  usually  defrayed ; 
and  the  words  'clerk  of  the  justice'  shall  be  deemed  to  include  any 

Serson  acting  as  such ;  and  the  words  '  county  or  place'  shall  be 
eemed  severally  to  include  any  county,  riding,  division  of  the 
county  of  Lincoln,  hundred,  division  of  a  county,  liberty,  division 
of  a  liberty,  county  of  a  city,  county  of  a  town,  city,  cinque  port, 
or  town  corporate ;  and  the  words  '  division  or  place'  shall  be 
deemed  to  include  any  division  of  a  county  or  riding,  liberty. 
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linaion  of  a  liberty,  county  of  a  city,  county  of  a  town,  city,        R«o. 
inque  port,  or  town  corporate."  j^J^^ 

By  the  I26th  section  of  5  &  6  Will.  4,  c.  76,  An  Act  to  provide        ' 

hr  the  regulation  of  Municipal  Corporations  in  England  and  fVcdes,        ^^53. 

Mttsed  9th  September,   1835,  it  is  enacted,  **  That  when  by  any  Appli^m  of 

ict  any  penalties  or  forfeitures  are  or  shall  be  hereafter  made  re-  penalties  under 

soYerable  in  a  summary  manner  before  any  justice  or  justices  of  the  ^'<^««c^c< 

peace,  and  by  such  acts  respectively  the  same  are  or  shall  be  limited 

ind  ouule  payable  to  His  Majesty,  or  to  any  body  corporate,  or  to 

uy  person  whomsoever,  save  and  except  the  informer,  who  shall 

sue  for  the  same,  or  any  party  aggrieved,  in  every  such  ea:«e  the 

aune,  if  recovered  and  adjudged  before  any  justice  of  any  borough 

in  which  a  separate  Court  of  Quarter  Sessions  of  the  Peace  shall 

be  bolden  as  aforesaid,  shall,  notwithstanding  anything  in  such  act 

respectively  contained,  be  recovered  for  and  adjudged  to  be  paid 

to  the  treasurer  of  such  borough  for  the  time  being,  to  the  credit 

and  on  account  of  the  borough  fund  of  such  borough ;  and  no  such 

penalty  or  forfeiture,  or  share  of  such  penalty  or  forfeiture,  shall 

m  any  case  be  recovered  by,  or  adjudged  to  be  paid  to,  any  other 

pcfBcm  than  the  said  treasurer,  unless  such  person  be  the  informer 

or  the  party  aggrieved." 

By  sect  31  of  II  &  12  Vict  c  43,  it  is  enacted,  "That  in  every 
warrant  of  distress  to  be  issued  as  aforesaid,  the  constable  or  other 
peraon  to  whom  the  same  shall  be  directed  shall  be  thereby  ordered 
to  pay  the  amount  of  the  sum  to  be  levied  thereunder  unto  the 
derk  of  the  division  in  which  the  justice  or  justices  issuing  such 
vanrant  shall  usually  act ;  and  if  nny  person  convicted  of  any 
penalty  or  ordered  by  a  justice  or  justices  of  the  peace  to  pay 
my  sum  of  money  shall  pay  the  same  to  any  constable  or  other 
yason,  such  constable  or  other  person  shall  forthwith  pay  the 
ame  to  such  clerk ;  and  if  any  person  committed  to  prison  upon 
lay  conviction  or  order  as  aforesaid  for  nonpayment  of  any  penalty, 
r  for  any  sum  thereby  ordered  to  be  paid,  shall  desire  to  pay  the 
ame  and  costs  before  the  expiration  of  the  time  for  which  he  shall 
e  so  ordered  to  be  imprisoned  by  the  warrant  for  his  commit- 
lent,  he  shall  pay  the  same  to  the  gaoler  or  keeper  of  the  prison 
I  which  he  shall  be  so  imprisoned,  and  such  gaoler  or  keeper  shall 
rthwith  pay  the  same  to  the  said  clerk,  and  all  sums  so  received 
r  the  saia  clerk  shall  forthwith  be  paid  by  him  to  the  party  or 
Jties  to  whom  the  same  respectively  are  to  be  paid  according  to 
e  directions  of  the  statute  on  which  the  information  or  complaint 

that  behalf  shall  have  been  framed ;  and  if  such  statute  shall 
Dtam  no  such  directions  for  the  payment  thereof  to  any  person 

peFBons,  then  such  clerk  shall  pay  the  same  to  the  treasurer  of 
e  county,  riding,  division,  liberty,  city,  borough,  or  place  for 
Uch  such  justice  or  justices  shall  havfe  acted,  and  for  which  such 
eaioier  shall  give  him  a  receipt  without  stamp ;  and  every  such 
?rk  and  every  such  gaoler  or  keeper  of  a  prison  shall  keep  a 
le  and  exact  account  of  all  such  moneys  received  by  him,  of 
bom  and  when  received^  and  to  whom  and  when  paid,  in  the 

VOL.  VI.  H 
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Beo.        form  (T.)  in  the  schedule  to  this  act  annexed,  or  to  the  like  effect, 
j^  "•         and  shall  once  in  every  month  render  a  fair  copy  of  every  rodi 

1 account  unto  the  justices,  who  shall  be  assembled  at  the  petbr 

1853.        sessions  for  the  division  in  which   such  justice  or  jugtices  Am 

AnpiiMtion  of  ^^^^^^7  ^*>  *^  ^®  holdcu  on  or  next  after  the  first  day  of  ev«y 

peuidtiet  under  month,  Under  the  penalty  of  forty  shillings,  to  be  recovered  by 

Alehouse AcL  distress  in  manner  aforesaid;   and  the  said  clerk  shall  send  or 

deliver  every  return  so  made  by  him  as  aforesaid  to  the  d^  of 

the  peace  for  the  county,  riding,  division,  liberty,  city,  b(»oagl^ 

or  place  within  which  such  division  shall  be  situate,  at  such  tinM 

as  the  court  of  quarter  sessions  for  the  same  shall  order  in  thil 

behalf." 

November  13.  (b)  - 

Pashleyy  for  the  defendant.  —  This  question  turns  upon  tk 
meaning  of  the  words  "  county  or  place"  in  9  Geo.  4,  c.  61,  a.  S6; 
and  it  is  submitted  that  ^^  place"  mcludes  a  town  corporate,  ana 
that  the  penalty  mentioned  in  the  case  was  consequently  payaUt 
to  the  treasurer  of  the  borough  of  Tynemouth,  and  not  to  the 
treasurer  of  the  county  of  Northumberland.  In  other  parts  of  the 
statute  '*  place"  evidently  has  that  meaning  (he  referred  to  ss.  U 
3,  4,  7,  21);  and  there  is  no  reason  for  supposing  that  it  has  not 
an  equally  extensive  sense  in  sect.  26.  The  interpretation  clause^ 
sect.  37,  still  uses  the  same  words  "  county  or  place,"  and  only 
extends  the  enactment  to  persons  acting  in  the  capacity  « 
treasurers,  though  not  so  called.  [Jervis,  C.  J. — It  is  obviooa 
from  that  clause  that  the  intention  was  that  the  penalty  was  to  go 
to  a  fund,  out  of  which  the  costs  of  public  prosecutions  are 
defrayed ;  and  that  would  be  the  county  rate,  where  the  borou^^ 
has  no  court  of  quarter  sessions.]  If  the  borough  has  no  quarter 
sessions,  it  contributes  to  the  county  rate ;  and  Tynemoutn  was 
the  place  for  which  the  justices  who  imposed  the  penalty  in  this 
case  were  acting.  (He  referred  to  13  &  14  Vict.  c.  91,  s.  9;  and 
R.  V.  Sainsburi/,  4  T.  R.  451.) 

OUery  contra. — The  defendant  could  only  discharge  himself  by 
paying  over  the  penalty  to  the  county  treasurer.  The  word 
''place"  in  sect.  26  must  mean  a  place  having  a  separate  ooort  of 
quarter  sessions ;  and  no  difliculty  is  created  by  the  words  **  for 
which  the  justice  is  acting,"  because  in  truth  the  boroueh  justices 
within  the  borough  have  the  same  jurisdiction  as  the  coun^ 
justices,  and  may  be  described  as  acting  for  the  county.  It  k 
supposed,  that  if  the  conviction  is  made  by  borough  justices  the 
penalty  goes  to  the  borough — if  by  county  justices,  then  to  the 
county ;  but  in  Tynemouth,  the  borough  and  county  justices  have 
concurrent  jurisdiction ;  so  that  the  conviction  might  be  by  one 
borough  and  one  count v  justice.  In  that  case,  where  would  the 
penalty  go?  (sects,  lof  and  111  of  5  &  6  Will.  4,  c  76.)  The 
difficulty  is  avoided  if  the  place  is  held  to  be  a  place  of  exclusive 
jurisdiction:  (/?.  v.  Amos,  2  B.  &  Aid.  533;  R.  v.  Taylor,  SalL 

(6)  Before  Jwv'w,  C.  J.,  Alder^on,  B.,  Coleridge,  J.,  Cresswell,  J.,  and  Plait,  B. 
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343.)     In  other  parts  of  the  statute  "place"  must  mean  a  place        Rbo. 
baving  a  separate  court  of  quarter  sessions:    (sects.  4,  7,  22,  ^' 

27,29.)       /  '  ^ 

PoMUegy  in  reply. — R.  v.  Amos  has  no  application  to  this  case.        is53. 
Tie  court  only  decided  that  borough  justices,  who  under  15  Geo.  2,        : — 7 
C.23,  might  commit  prisoners  to  the  County  House  of  Correc- ^^^^J]^ 
tkm,  had  incidentally  the  power  of  ordering  them  to  be  brought  AkkotmAet, 
btck  a^in  to  be  tried  at  the  borough  quarter  sessions.     It  is  no 
nthoritr  for  the  strange  position  that  justices  acting  for  a  borough, 
aid  having  only  jurisdiction  in  the  borough,,  can  by  construction 
of  law  be  considered  as  acting  for  the  county.     On  the  other  hand, 
if  two  county  justices  acted,  they  would  act  as  justices  for  the 
borough  in  that  instance,  and  they  have  concurrent  jurisdiction 
within  the   borough.     That  observation  removes  the  supposed 
fiffieulty  of  a  conviction  by  one  borough  and  one  county  magis- 
late.    The  penalty  would  still  go  to  the  borough,  for  both  would 
be  neeeflsarily  acting  as  borough  magistrates. 

Ald£B80N,  B. — "  Treasurer  of  the  county  or  place"  is  defined 
to  be  any  officer  acting  as  treasurer — of  what?  '^Of  moneys 
from  and  oat  of  which  the  costs  of  public  prosecutions  have  been 
mally  defrayed." 

Paihla^. — That  is  a  strained  construction  of  the  words  of  that 
cbnse,  which  speaks  of  any  officer  **  acting  in  such  capacity ^^  that 
ii  in  the  capacity  of  **  treasurer  of  the  county  or  place"  for  which 
tile  magistrate  was  acting. 

Cur.  adv.  vulL 

January  22. 

Jebvis,  C.  J.,  now  delivered  the  judgment  of  the  court. — 
Whether  the  defendant  is  guilty  or  not  gudty  in  this  case  depends 
upon  the  construction  of  the  9  Geo.  4,  c.  61  ;    and  we  are  of 

S'nion  that,  upon  the  proper  construction  of  that  statute,  the 
endant  is  guilty,  and  was  properly  convicted.  The  penalty, 
for  the  nonpayment  of  which  to  the  treasurer  of  the  county  of 
Northomberland  the  defendant  has  been  convicted,  was  in  this 
GMe  imposed  under  the  Alehouse  Act,  9  Geo.  4,  c.  61,  by  justices 
ledng  for  the  borough  of  Tynemouth,  which  has  a  commission  of 
the  peace,  but  no  court  of  quarter  sessions;  and  the  question  is, 
rhether  that  penalty  ought  to  be  paid  to  the  treasurer  of  the 
mmty,  or  to  the  treasurer  of  the  borough  on  account  pf  the 
iorough  fund.  By  the  26th  section  of  the  Alehouse  Act,  so 
inch  of  the  penalty  as  is  not  awarded  to  the  prosecutor  is  to  be 
•id  to  the  treasurer  of  the  "county  or  place"  for  which  the 
vtioe  was  acting  when  the  penalty  was  imposed.  The  defendant's 
OQnael  contends  that  the  word  "  place"  must  be  understood  in  its 
irfiiiary  sense ;  and  that,  inasmuch  as  the  justices  were  acting  for 
he  borough  of  Tvnemouth  when  the  penalty  was  imposed,  the 
reuorer  of  that  borough  is  the  person  who  ought  to  receive  the 
enalty,  and  that  it  ought  to  be  applied  to  tne  borough  fund, 
nder  the  provirions  of  the  stat.  5  &  6  Will.  4,  c  76,  s.  126.     On 

H  2 
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Rso.        the  other  hand,  the  prosecutor  asserts  that  the  word  ''  ph 
^'  used  in  that  section,  means  a  place  for  which  a  court  of  < 

J^  sessions  is  held.  This,  we  think,  is  the  right  constructic 
1853.  many  of  the  sections  in  which  the  words  *^  county  or  p]a< 
^~T  -Used,  it  is  manifest  that  the  latter  word  applies  only  to 
pnMesunda-  where  quarter  sessions  are  held.  For  instance,  by  the  27 
AkkouMAcL  tion,  parties  aggrieved  may  appeal  to  the  next  general  or  < 
sessions  of  the  peace  of  the  ^^  county  or  place"  wherein  th 
of  complaint  arose ;  and  by  the  33rd  section  the  conyicti< 
be  returned  to  the  next  general  or  quarter  sessions  of  the 
of  the  "  county  or  place"  wherein  the  oiFence  shall  have  be< 
mitted.  The  interpretation  clause  shows  further,  that 
intended  that  these  penalties  should  be  applied  towards  tl 
of  public  prosecutions,  and  not  to  a  borough  fund,  bee 
explains  the  words  "treasurer  of  a  county  of  place"  to  n 
officer  acting  in  such  capacity,  or  charged  witn  the  rece 
expenditure  of  moneys  from  and  out  of  which  the  costs  of 
prosecutions  have  been  usually  defrayed.  The  person  to 
the  penalty  is  to  be  an  officer  acting  in  the  capacity  of  treat 
moneys  for  and  out  of  which  the  costs  of  public  prosecutio] 
been  usually  defrayed.  In  the  same  spirit  the  justices  in  < 
sessions  are,  by  the  29th  section,  authorized  to  indemnify  1 
tices  from  their  costs  upon  an  appeal  in  certain  cases,  and  t 
the  treasurer  of  the  **  county  or  place"  in  and  for  which  t 
tices  acted  to  pay  the  amount.  At  the  time  the  Alehou 
passed  corporations  had  private  property,  but  no  boroug 
properly  so  called,  over  which  the  Legislature  could  with 
exercise  a  control.  The  treasurer  of  the  place  meant  in  tl 
tion  must  clearly  be  the  treasurer  of  a  place  having  a  c 
quarter  sessions — an  officer  under  the  control  of  the  j 
making  the  order,  with  a  fund  under  their  controL  It  wc 
strange  that  the  same  words  should  give  to  one  fund,  the  fa 
fund,  all  the  penalties  for  good  convictions,  and  charge 
another  fund,  the  county  rate,  all  the  costs  for  convictiom 
could  not  be  sustained.  For  these  reasons  we  think  the  coi] 
right. 

Conviction  affif 
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COUET  OF  QUEEN'S  BENCH. 

January  29,  1853. 

Beg.  v.  The  Inhabitants  ot  Houqhton.  (a) 

hSetmeni  for  non^repair  of  highway — Judgment  upon  former  pre$ent' 
ment — Estoppel, 

Vjpom  an  indieimeni  against  a  parish  for  the  non-repair  of  a  highway y  and 
^  Not  guiiiM^  pleaded^  a  former  judgment  upon  a  presentment  against 
the  inhabitants  of  the  same  parish  for  non-repair  of  the  same  road  is 
ameiusive  evidence  of  the  defendants'  liability  to  repair,  no  fraud 
being  imputed;  and  any  evidence  to  show  that  the  road  is  not  situate 
in  the  parish  indicted  is  inadmissible,  even  though  it  should  be  recited 
m  a  local  act  of  FarUament  as  a  fact  that  the  road  was  in  another 
parish,  and  though  the  presentment  may,  upon  the  face  of  it,  show  some 
defect,  which  would  have  been  fatal  on  demurrer  or  in  arrest  ofjudg- 
ment,  and  the  fine  imposed  upon  the  inhabitants  was  not  proved  to  have 
been  paid, 

FDICTMENT  for  non-repair  of  a  highway. 
Flea. — Not  guilty. 

At  the  trial  wmcb  took  place  before  Wightman,  J.  at  Liverpool, 
daring  the  last  Summer  Assizes,  the  prosecutors  gave  in  evidence 
a  former  conviction  of  the  defendants  upon  a  presentment  for 
tbe  non-repair  of  the  same  road  in  1791,  with  the  judgment 
tkereon  imposing  a  fine.  No  evidence  was  ^iven  that  the 
fiaehad  been  paid,  and  the  defendants  offered  evidence  to  prove 
that  the  road  in  question  was  not  in  their  townshijp.  They  also 
relied  upon  a  recital  in  a  local  act  (59  Geo.  3,  c.  xxii.^  stating  as  a 
&ct  that  the  road  in  question  was  situate  in  the  parisn  of  Denton. 
All  this  evidence  was  objected  to  on  the  part  of  the  prosecution, 
imt  received  by  the  learned  judge,  and  a  verdict  was  found  for  the 
defendants. 

Id  the  following  term  a  rule  nisi  was  obtained  to  enter  the  ver- 
dict for  the  Crown,  on  the  ground  that  the  judgment  on  the  pre- 
sentment was  conclusive. 

January  19.  (b) — Cowling  and  Holland  showed  cause. 

Athertan,  Monh,  and  Russell,  contr^ 

The  following  authorities  were  referred  to :  R,  v.  Blakemore, 
21 L  J.  207,  M.  C;  R  v.  St.  Fancras,  Peake,  N.  P.  C.  219; 
2  Sauth*s  L.  C.  427,  in  notes  to  the  Duchess  of  Kingston's  case ; 

(a)  Reportad  bj  A.  Bittlistosi,  Esq.,  B«rriBter-at-Law. 

^)  Bdoft  Lticd  Campbell,  0.  J^  Coleridge,  Wightmtn,  and  CromptoD,  JJ. 


102 


CxUMINAL   LAW   CASES. 


Bko.        R.  V.  Stouffhton,  2  Wms.  Saund,  160 ;  Strutt  v.  BomngUm^  5  Esp. 
^     /•  57;    R.  V.  Eardisland,  2  Camp.  495;    K  v.  Z>i!ittoii,  21  L.J. 

TlimTor  207,  M.  C;  R.  v.  Withwy,  3  Ad.  &  EIL  69;  R.  v.  Middlesex, 
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Judgment. — January  29. 

'  Lord  Campbell,  C.  J.,  now  delivered  the  judgment  of 
the  court. — In  this  case  we  are  first  to  consider  the  genend 
question,  whether  upon  the  trial  of  an  indictment  agfdnst  the 
inhabitants  of  a  parish  or  township  for  not  repairing  a  highway, 
with  the  plea  of  not  guilty,  a  prior  judgment  upon  a  presentm^ 
against  the  same  defendants  for  not  repairing  the  same  highway 
to  which  they  pleaded  guilty,  is  conclusive  evidence  to  prove  that 
the  highway  is  situated  within  the  parish,  and  that  the  inhabitants 
are  liable  to  repair  it.  Mr.  Cowling  very  properly  admitted  thai, 
as  the  prosecutor  had  no  opportunity  of  putting  the  former  judg- 
ment upon  the  record,  it  would  not  be  less  operative  as  an  estoppel 
because  not  pleaded  as  such,  if  it  would  operate  as  an  eetoppd 
being  pleaded,  on  the  doctrine  clearly  established  by  the  authontj 
cited  {Reg.  v.  Blakemore.)  In  Rex  v.  St.  Pancras  (Peake  N.  P. 
Cases,  219),  it  was  laid  down  byLordKenyon  that,  under  substan- 
tially the  same  circumstances,  a  prior  judgment  is  conclusive 
evidence.  This  doctrine  has  been  stated  as  clear  law  by  every 
text  writer  who  has  since  written  upon  it,  and  has  been  mnoe 
particularly  recognised  by  the  judges;  but  it  has  never  been  the 
foundation  of  any  solemn  decision,  and  Mr.  Cowling  was  at  full 
liberty  to  controvert  it.  He  begins  very  properly  by  pointing  out 
that  a  former  judgment  would  not  have  operated  as  an  estoppel  in 
Rex  V.  St,  Pancras,  as  the  former  judgment  there  was  upon  an 
indictment  against  the  parish  of  Islington ;  but  Lord  Kenyon  said 
it  may  be  conclusive  evidence  against  the  parish  of  Islington  on 
another  indictment  against  the  same  parish  for  not  repairing  the 
same  part  of  the  same  highway,  and  it  would  not  be  competent  to 
the  defendants  to  contend  that  that  part  of  the  road  mentioned  m 
the  indictment  was  not  in  their  pansh.  We  do  not  find  that  this 
doctrine  is  contradicted  by  any  of  the  authorities  cited  by  'Ui. 
Cowling.  In  the  Duchess  of  Kingston's  case,  the  judgment  of  die 
Ecclesiastical  Court  was  held  not  to  be  conclusive  to  disprove  the 
first  marriage,  because  it  was  only  in  a  suit  of  jactitation  of  mar- 
riage, and  that,  if  final,  it  was  fraudulently  obtained.  In  Rex  v. 
Whitney,  as  this  question  did  not  arise,  it  can  hardly  be  considered 
affected  by  the  sdlusion  to  it  in  the  judgment  of  Lord  Denman. 
Rex  V.  Eardisland  only  shows  that  a  judgment  on  a  former  indict- 
ment against  a  parish  may  be  impeached  on  the  ground  of  fraud, 
if  the  defence  to  an  indictment  against  the  parish  be  collusiyely 
conducted  by  the  inhabitants  of  a  particular  township  by  whom 
the  road  ought  to  have  been  repaired,  and  the  liability  of  the 
whole  parish  to  repair  the  roads  ought  not  to  be  established.  Hie 
case  of  Rex  v.  Denton,  before  my  brother  Cresswell,  is  entitled  to 
no  weight,  for,  though  the  evidence  may  be  said  to  have  been  pro- 
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I  to  rebut  the  effect  of  the  former  words,  the  point  of  estoppel        Baa. 
lot  taken.     On  principle,  Mr.  Cowling  objects  to  a  judgment  *• 

ring  conviction  being  conclusive  against  the  parish,  although  S^^ot' 
idgment  would  not  have  been  evidence  for  the  parish  had  Houqhtok. 
been  an  acquittal.     This,  however,  does  not  proceed  on  the       TTTT 

of  mutuality  which  ought  to  exist  with  respect  to  an  estoppel,       ' 

oly  because  the  verdict  of  not  guilty  might  have  proceeded  ffigkufajf— 
B  ground  that  the  road  was  not  out  of  repair;  whereas,  there  i?*'**'^"'^*^ 
not  have  been  a  verdict  of  guilty,  without  a  finding  that  the  ^^^^^Hj^ 
dants  were  bound  to  repair  the  road,  as  well  as  that  it  was  out  EttoppeL 
>air.  The  liability  to  repair  being  in  issue,  and  they  being 
\  by  the  verdict,  followed  by  the  judgment,  on  a  subsequent 
;ment  against  the  same  parish  for  not  repairing  the  same  high- 
the  same  question  of  liability  again  coming  into  issue, — 
Jing  to  the  general  doctrine  of  estoppel,  on  the  former  judg- 
being  given  in  evidence,  no  fraud  oeing  imputed  (which  I 
will  alwavs  be  attended  to,  because  in  the  case  of  a  particular 
Qtment  there  is  danger  of  fraud,  and  very  slight  evidence 
I  weigh  with  me  to  show  it  was  collusive  and  fraudulent,  and 
avail;  but  here  no  fraud  is  imputed,  and  that  is  one  of  the 
tions  of  the  proposition  which  is  laid  down) — no  fraud  being 
ted,  the  defendants  ought  not  to  be  allowed  to  give  any  evi- 
1  for  the  purpose  of  disproving  the  liability.  Mr.  Cowling 
died  upon  us  to  respect  the  consciences  of  jurymen,  who  may 
30  required  to  find  a  verdict  contrary  to  what  they  know  to 
5  fact;  yet  the  oath  taken  by  the  jurymen  is  to  "find  a  true 
5t  acconfing  to  the  evidence."  Now  the  former  judgment  is 
dd  to  be  evidence,  and,  according  to  the  doctrine  of  estoppel, 
her  evidence  can  be  laid  before  them ;  so  that  their  finding, 
ling  to  the  judgment,  is  a  true  verdict  in  exact  conformity 
5  oath  they  have  taken.  In  Reff.  v.  Blakemore^  though  the 
ne  was  not  in  question,  at  least  four  of  the  judges  expressed 
^itire  assent  to  it ;  and  the  only  doubt  that  existed  was, 
ter  the  former  judgment  could  operate  as  an  estoppel  without 
put  upon  the  record.  With  respect  to  the  general  doctrine, 
ore,  we  are  all  against  Mr.  Cowling.  But  then  he  objects 
1  this  case  there  should  be  no  estoppel,  because  the  present- 
was  bad  upon  the  face  of  it  in  not  stating  how  the  inhabi- 
>f  Houghton  were  bound  to  repwr  the  highway.  We  think, 
erj  that,  though  ihe  presentment  might  nave  been  held  bad 
8  defect  on  demurrer  or  in  arrest  of  judgment,  the  defendants, 
r  acquiesced  in  it,  cannot  now  make  the  objection.  The 
tment  aptly  describes  the  road,  and  states  it  to  be  in  the 
lip  of  Houghton,  and  avers  that  the  inhabitants  of  this 
lip  were  bound  to  repw*  it ;  and  these  are  the  facts  which 
•r  again  to  be  establiished.  Mr.  Cowling  next  objects  that 
was  no  evidence  of  the  fine  imposed  being  paid,  as  there 
Reg.  y.  Blakemore.  Execution  upon  a  judgment  cannot  be 
uy  to  rive  effect  to  it  as  an  estoppel  if  it  were  duly  pro- 
sd :  and  the  non-payment  of  the  fine  might  have  been  some 
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evidence  of  collusion,  but  where  no  fraud  is  imputed  it  is  wholly 
immaterial.  Lastly,  Mr.  Cowling  relies  on  the  two  acts  of  Parlia- 
ment. Now  this  road  is  described  as  being  in  the  township  of 
Denton ;  but  this  is  a  mere  recital  in  the  first  act  of  Parliamest, 
which  is  repealed  by  the  second.  At  most,  therefore,  it  can  only 
be  considered  as  evidence  that  the  road  is  in  Denton,  which, 
against  the  estoppel,  cannot  be  admitted.  Had  there  been  anything 
amounting  to  an  enactment  that  the  road  should  be  considered  in 
Denton,  this  would  be  considered  enough  to  prevent  the  estoppel; 
but  a  mere  recital  in  an  act  of  Parliament,  either  of  fact  or  law, 
is  not  conclusive,  and  we  are  at  liberty  to  consider  the  fact  or  the 
law  different  from  the  statement  in  the  recital.  These  objections 
being  overruled,  it  follows  that  the  judgment  on  the  presentment 
was  conclusive  evidence  against  the  defendant,  and  that  the  rule 
must  be  absolute  to  enter  tne  verdict  for  the  crown. 

Rule  absolute^ 


CRIMINAL  LAW  CASES.  105 


SOUTH  WALES  CIRCUIT. 

Glamobganshire  Spring  Assizes,  1852. 

March  8. 

(Before  Mr.  Baron  Martin.) 

Reg.  v.  Eleanor  Owen,  (a) 

Perjury — Corroboration — Materiality  to  the  issue. 

The  prisoner  was  charged  with  perjury ^  for  having  falsely  sworn  before 
magistrates  at  petty  sessions^  that  one  D,  R.  was  the  father  of  her  ille- 
giUmate  child.     At  the  trial  of  the  prisoner  the  imputed  father^  D,  i?., 
wore  that  he  never  had  intercourse  with  her.     In  corroboration  of 
D.  R,^  a  witness  was  called  who  swore  that  the  prisoner  had  told  vni" 
vesSj  at  a  time  when  she  generally  denied  being  with  child,  that  "  D.  R. 
had  never  touched  her  clothes,** 
Hdd  that,  as  the  negation  was  made  by  the  prisoner  at  a  time  when  she 
generally  denied  being  with  chikly  it  was  so  far  a  part  of  such  general 
denial  that,  although  it  could  not  be  altogether  withdrawn  from  the 
jury,  it  was  not  a  corroboration  of  D.  R,*s  testimony,  on  which  alone 
they  convict  her. 
Another  assignment  of  perjury  was  that,  on  the  same  occasion,  the  prisoner 
had  falsely  sworn  that  her  master,  who  was  uncle  of  D,  R,,  had  pro- 
mised her  that  he  would  raise  her  wages,  and  allow  her  to  lie  in  at  his 
house,  if  she  would  swear  the  child  to  a  person  other  than  his  nephew, 
D.R. 
Held,  that  such  statement  was  not  material  to  the  issue  so  as  to  constitute 
the  crime  of  perjury, 

THE  prisoner  was  indicted  for  wilful  and  corrupt  peijury,  in 
having  sworn  at  the  petty  sessions,  held  at  Llangefelach,  in 
Glamoi^ganshire,  before  J.  V.  Llewellin  and  Uted  Thomas,  Esqrs., 
jmtices,  &C.,  that  one  David  Rees  was  the  father  of  her  illegiti- 
mate child.  The  second  assignment  of  perjury  was,  that  she 
falsely  swore  at  the  hearing  before  the  magistrates  that  she  did  not 
keep  companv  with  any  other  man  than  the  said  David  Rees. 
rhe  third  assignment  of  perjury  was,  that  on  the  same  occasion 
*he  falsely  swore  that  her  master  (who  was  the  uncle  of  the  said 
David  Rees)  had  promised  to  rdse  her  wages  if  she  would  swear 
be  child  to  a  man  other  than  his  said  nephew  David  Rees,  and 

(a)  Bflported  hj  D.  T.  Evahs,  Esq.,  Barrister-At-Law. 
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that  he  also  further  promised  that  if  she  would  so  do^  he  woulc 
permit  her  to  lie  in  at  his  house. 

Grove  for  the  prosecution. 

Benson  for  the  prisoner. 

A  question  was  raised,  on  the  first  assignment  of  peijury  in  thii 
indictment,  whether  proof  by  a  witness  other  than  the  said  Dayk 
Rees»  that  the  prisoner  had  said  that  ^^  he  had  never  touched  hei 
clothes,"  was  a  corroboration  of  David  Rees's  testimony  on  oath 
that  he  never  had  intercourse  with  the  prisoner,  sufficient  to  con 
vict  her  of  this  offence,  such  statement  having  been  made  at  i 
time  when  she  generally  denied  being  in  the  family  way  at  all. 

Martin,  B.,  said  he  thought  that,  under  some  circumstances, 
it  might  have  been  enough  for  that  purpose,  but  that  inasmuch  » 
that  negation  had  been  made  by  the  prisoner  at  a  time  when,  as  il 
appeared,  she  denied  being  in  the  family  way  at  all,  it  was  so  fai 
a  part  of  such  general  denial  that,  although  it  could  not  be  alto- 
gether withdrawn  from  the  jury,  it  was  not  a  corroboration  oi 
David  Rees'  testimony,  upon  which  alone  they  could  safely  con- 
vict her. 

Grovey  after  this  ruling,  did  not  press  for  a  conviction  on  the 
second  assignment. 

Benson  then  objected  that  the  matter  alleged  in  the  third  assign- 
ment was  not  sufficiently  material  to  the  issue  before  the  magis- 
trates to  fulfil  the  requirement  of  law  that  the  false  swearing  musi 
be  on  a  point  material  to  the  issue. 

Maktik,  B.,  expressed  a  strong  opinion  that  what  the  prisonei 
had  sworn  at  the  petty  sessions  with  respect  to  the  promises  madk 
to  her  by  her  master,  was  not  sufficiently  material  to  the  is8a( 
then  before  the  justices,  so  as  to  amount  to  the  crime  of  perjury 
His  lordship  summed  up,  and  left  the  case  to  the  jury. 

Prisoner  acquUted. 
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SOUTH  WALES  CIRCUIT. 

Glamobgai^shire  Spring  Assizes^  1852. 

March  6. 

(Before  Mr.  Baron  Martin.) 

Reg.  v.  Thomas  Morgan,  (a)  « 

Peijwr}^ — Judge^s  note — Advocate  witness-'Indictmeni^  form  of-^^*^  Contra 
formam  statuti/* 

In  ntppori  of  an  indictment  for  perjury  ^  committed  on  the  trial  of  a  plaint 

M  a  County  Courts  it  is  not  necessary  to  produce  the  judge*s  noteSy  if 

proof  of  the  perjury  can  be  established  by  toitnesses  who  were  present 

at  the  trial, 
Semble,  that  it  is  no  objecdon  to  a  witness  called  for  that  purpose,  that 

he  acted  as  advocate  and  attorney  against  the  prisoner  at  the  trial  of 

the  plaint  in  the  County  Court. 
An  ituSctmentfor  perjury  committed  by  a  party  examined  at  the  hearing 

(f  a  plaint  in  a  County  Court  as  a  witness  in  his  own  behalf  need  not 

conclude  against  the  form  of  the  statute. 

THE  prisoner  was  indicted  for  wilful  and  corrupt  peijurj  in 
the  County  Court  of  Glamorgan,  before  Thomas  Falconer, 
Esq.,  the  judge,  on  the  trial  of  a  plamt  wherein  the  prisoner  was 
tkeplaintifl^  and  was  then  examined  on  his  own  behalf.  The 
indictment  contained  several  assignments  of  perjury,  and  did  not 
conclude  contra  formam  statutiy  out  simply  as  an  indictment  at 
common  law. 
Grovcy  and  Thomas  AUen^  for  the  prosecution. 
PuQinff  for  the  prisoner. 

The  counsel  for  the  prosecution  called  Mr.  Verity,  who  had 
acted  as  advocate  and  attorney  for  one  William  Roper,  the  defen- 
daat  in  the  plaint  Morgan  v.  Roper^  in  the  County  Court,  and  they 
then  proposed  to  prove  by  the  notes  of  Mr.  Verity,  the  statement 
of  the  prisoner  at  the  hearing  of  the  plaint. 

PuUing  objected  that  the  notes  taken  by  Mr.  Verity  were  not 
tbe  best  evidence  of  what  took  place  at  the  hearing  of  the  plaint ; 
that  the  judge  a  notes  ought  to  be  produced,  and  that  no  reason  had 
been  assi^ed  for  the  non-productioja  of  those  notes  so  as  to  let  in 
other  evidence. 

Grove  then  put  in  a  letter  from  Mr.  Falconer,  the  judge  of  the 
County  Courts  refusing  to  attend  the  present  trial. 

(a)  Beported  by  D.  T.  Etahs,  Esq.,  Barrister-at-Law. 
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Martin^  B.,  said  that  if  Mr.  Falconer  had  been  served  with  a 
subpoena  to  attend  this  trial  as  a  witness,  he  could  have  been  com- 
pelled to  come  ;  but  there  was  in  this  case  no  necessity  to  sub- 
poena the  County  Court  judge ;  for  the  evidence  of  any  one  wbo 
was  present  at  the  hearing  of  the  plaint,  and  who  took  notes  o( 
the  evidence  and  swore  positively  to  their  accuracy,  was  admissible 
as  primary,  and  not  as  secondary  evidence. 

PuUing  then  objected  that  the  evidence  of  Mr.  Verity  was  inad- 
missible, inasmuch  as,  in  the  matter  respecting  which  he  was  to 
be  examined  as  a  witness,  he  had  acted  both  as  the  attorney  and 
advocate  of  the  opposite  party.  In  Stones  v.  iByron  (16  L.  J. 
32  Q.  B. ;  S.  C,  4  Dowl.  &  Lowndes,  393),  Patteson,  J.,  in 
giving  judgment  observes: — "I  think,  where  an  attorney  appears 
as  advocate,  and  makes  a  speech  to  the  jury,  and  cross-examines 
the  witnesses  on  the  other  side,  and  addresses  the  jury  in  reply, 
and  then  afterwards  tenders  himself  as  a  witness  for  his  own 
client,  it  is  not  consistent  with  the  proper  administration  of  justice 
that  he  should  be  heard." 

Martin,  B. — This  is  not  a  case  like  Stones  v.  Byron,  where  the 
advocate  in  the  suit  was  giving  evidence  in  that  identical  suit,  bat 
a  case  where  he  is  called  to  prove  in  a  subsequent  proceeding  what 
took  place  in  a  cause  tried  elsewhere.  Any  ailments  agunst  the 
testimony  of  Mr.  Verity  are  for  the  jury,  rather  than  for  the  de- 
termination of  the  judge. 

The  deposition  of  the  prisoner  at  the  hearing  of  the  plaint  before 
the  judge  of  the  County  Court  was  then  proved  by  Mr.  Verity  from 
his  notes  as  taken  at  the  time,  and  certain  of  the  facts  then  deposed 
to  and  assigned  for  perjury  in  the  present  indictment,  were  swoxi 
by  several  witnesses  to  be  false. 

The  prisoner  was  found  guilty. 

PuUing  then  moved  in  arrest  of  judgment,  that  the  indictment 
disclosed  no  crime  punishable  at  common  law,  and  did  not  conclude 
contra  formam  statuti,  as  it  should  have  done.  At  common  law, 
the  parties  to  a  suit  could  not  be  examined  as  witnesses  in  thai 
suit,  and  this  indictment  shows  on  the  face  of  it,  that  the  prisonei 
Morgan  gave  evidence  in  his  own  behalf  on  the  hearing  of  the 
plaint  in  the  County  Court  in  which  he  was  plaintiff.  His  evidence 
was  there  given  by  virtue  of  9  &  10  Vict  c  95,  s.  83,  and  the 
offence  set  forth  in  the  present  indictment  was  only  created  by  a 
subsequent  section  (s.  84)  of  the  same  statute. 

Martin,  B.,  said  that  he  would  not  arrest  the  judgment  on  this 
objection,  but  remit  the  prisoner  to  his  writ  of  error,  if  he  should 
be  advised  so  to  proceed.  The  learned  judge  added  that  he  was  ol 
opinion  that  the  offence  of  perjury  even  by  a  party  to  the  suit,  was 
an  offence  at  common  law. 
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COURT  OF  COMMON  PLEAS. 

January  2\  and  February  4^  1852. 

(Before  Maule,  J.,  and  Williams,  J.) 

Whitaker  v.  Wisbet.  (a) 

Conviction  of  prisoner^  date  of — Estoppel  by  record — Assizes, 

Although  the  entire  period  over  which  the  assizes  extend  in  one  place  is, 
by  the  contemplation  of  law,  and  for  some  purposes,  one  legal  day,  the 
particular  day  on  which  a  prisoner's  conviction  took  place  may,  when 
necessary,  be  shown ;  and  the  record  does  not  operate  as  an  estoppel 
90  as  to  shut  out  evidence  of  the  actual  day  on  which  the  prisoner  was 
convicted, 

THIS  was  an  action  of  trover,  brought  against  the  defendant^ 
an  auctioneer  and  agent,  for  the  Crown,  for  the  disposal  of 
felon's  goods. 
Fleas. — 1.  Not  guilty ;  2.  Not  possessed. 
The  cause   was  tried  before   Cresswell,  J.,   at  the   Summer 
Assizes  for  Huntingdon.     It  appeared  in  evidence  that  George 
and  Thomas  Whitaker,  the  father  and  brother  of  the  plaintiff, 
Bichard  Whitaker,  were  tried  for  arson  before  Erie,  J.,  at  Cam- 
bridge Spring  Assizes,  1851,  and  convicted  and  sentenced.     The 
commission  day  of  Cambridge  Assizes  was  Wednesday,  the  19th 
of  March ;  the  trial  of  the  prisoners  commenced  on  Saturday,  the 
22od  of  March,  and  terminated  on  Monday  the  24th.     By  a  deed, 
dated  the  17th  but  not  executed  till  the  20th  of  March,  the  mi- 
soner,  Thomas  Whitaker,  assigned  his  goods  to  the  plaintiff.     The 
corporation  of  Cambridge  clamed  the  goods  for  the  Crown,  as  the 
property  of  a  felon,  and  employed  the  defendant  to  sell  them, 
whereupon  the  pl^ntiff  brought  his  action  of  trover  to  recover 
the  ralne  of  the  goods.    For  the  defendant  the  record  of  the  con- 
nction  of  Thomas  Whitaker  was  put  in  evidence,  and  it  was  con- 
tended that,  as  in  contemplation  of  law  the  assizes  are  of  one  day, 
the  record^  the  caption  of  which  bore  date  of  the  commission  day, 
most  be  taken  as  conclusive  evidence  that  the  conviction  took 
place  on  the  19th  of  March,  and  before  the  assignment.     The  jury 
found  for  the  plaintiff,  damages  210/. ;  they  also  found  specially 
that  the  deed  of  assignment  was  bonajide,  and  for  a  valuable  con- 
sideratioD.     Leave  was  reserved  for  the  defendant  to  move  to 

(a)  Reported  hj  D.  T.  Evanb,  Esq.,  Barriiter-at-Law. 
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enter  a  verdict  on  the  plea  of  not  possessed,  if  this  court  dioiild  be 
of  opinion  that  the  conviction  must  be  taken  as  dating  on  the 
commission  day  of  the  assizes. 

A  rule  nisi  in  those  terms  having  been  obtained  on  a  former  dfty 
by  Prendergast,  Q.  C, 

fVorlledge  and  Burcham  now  showed  cause. — At  the  time  when 
the  prisoner,  Thomas  Whitaker,  executed  this  assignment  he  was 
competent  to  perform  such  an  act,  because  he  was  not  convicted. 
[Williams,  J. — The  point  here  is,  whether  by  force  of  law  the 
conviction  dates  from  the  first  day  of  the  assizes  ?]  Yes.  By  law, 
so  far  as  felons'  goods  are  concerned,  the  title  of  tne  Crown  relates 
back  only  to  the  day  of  actual  conviction.  It  was  certainly  the 
opinion  of  Hale,  C.  J.,  that  even  afler  indictment  a  prisoner  can 
make  a  good  deed.  He  says : — '^  The  goods  of  a  person  convicted 
of  felony  are  forfeited  to  the  king ;  but  the  relation  of  the  fbr- 
feiture  refers  not  to  the  time  of  the  offence  committed^but  only  to 
the  conviction ;  and,  therefore,  an  alienation  made  by  the  'felon 
hon&Jide  and  without  fraud,  between  the  offence  and  conviction,  is 
good,  and  binds,  but  if  fraudulent,  then  it  is  avoidable  by  the  stat 
13  Eliz.  c.  5 :"  (1  Hale  P.  C.  361,  365-367.)  This  point  was  wdl 
considered  in  Perkins  v.  Bradley  (1  Hare,  219.)  In  that  case  it  was 
held  by  Vice-Chancellor  Wi^am,  that  a  felon  might  dispose  of  his 
property  for  a  valuable  consideration,  between  the  dav  when  the 
offence  was  committed  and  conviction.  Take,  as  an  illustration^  a 
case  where  the  assizes  extend  over  a  long  space  of  time,  as  in  Yodt- 
shire.  The  commission  opens  on  Saturday ;  on  Monday^  a  mao 
bona  fide  sells  his  goods  to  an  innocent  purchaser  for  valuable 
consideration ;  on  Tuesday  he  steals  his  neighbour's  property,  is 
taken  at  once  before  the  grand  jury,  who  find  a  true  oill  against 
him.  Can  it  in  such  a  case  be  said  that  a  mere  fiction  of  law  is  to 
prevail,  and  that,  therefore,  he  could  not  make  a  good  sale  of  goodi 
on  Monday  ?  [Maule,  J. — Those  fictions  must  not  be  stretched 
to  the  extreme  limit  they  will  go.  It  seems  absurd  to  sav  that  an 
act  actually  done  on  the  25th,  shall  be  referred  back  to  the  3id  of 
March.]  There  are  no  cases  to  be  found  where  a  conveyance  was 
made  after  commission  day  and  before  conviction.  The  cases  of 
ShawY.  Brand  (Starkie,  319),  and  one  in  Skinner,  357,  are,  how- 
ever, instances  of  conveyances  made  very  recently  before  the  com- 
mission day.  Then,  as  to  the  question  of  estoppel,  there  are 
numerous  authorities  to  the  effect  that,  where  matter  of  estoppel 
can  be  pleaded,  it  must  be  relied  on:  {Macgrath  v.  JHordfy, 4  Bmg. 
N.  C.  782.)  It  is  admitted  that  we  cannot  traverse  the  reconL  It 
is  merely  by  fiction  of  law  that  the  whole  period  of  commission  of 
oyer  and  terminer  is  to  be  taken  as  one  day.  But  this  court  wiU 
take  judicial  notice  that  assizes  may  and  do  continue  more  than 
one  day.  The  record  of  conviction  is  drawn  up  by  the  officer  of 
the  court  as  of  the  first  dav  of  the  assizes,  and  for  some  purposes;, 
but  not  necessarily  for  all,  the  assizes  are  treated  as  of  one  day. 
The  record  may  be  conclusive  as  to  the  fact  of  conviction,  but  is  not 
necessarily  so  as  to  the  date  of  it.     We  have  no  power  over  the 
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record  so  as  to  enable  us  to  enter  continuances.  If  the  adjournments 
from  day  to  day  had  been  entered  as  they  ought  to  haye  been  by 
the  officer  of  the  courts  we  should  have  been  in  a  better  position, 
bat  we  are  not  to  be  prejudiced  by  his  default.  The  duties  on  the 
court  as  to  making  proper  entries,  are  laid  down  in  Hale  P.  C.  24. 
It  is  also  add  in  3  Of).  Inst  c  104,  p.  229,  on  falsifying  attainders, 
''That  if  the  triers  find  the  offender  guilty  generaUy,  yet  the 
feoffee  or  lessee,  if  the  offence  be  alleged  in  the  indictment,  before 
it  was  done  to  tlieir  prejudice,  may  falsify  in  the  time,  but  not  for 
tbe  offence."  What  principle  of  justice  is  there  which  prohibits 
the  alienee  of  goods  irom  snowing  the  true  day  when  they  were 
imned,  as  weU  as  the  true  day  of  conviction  ?  [Williams,  J. — 
Is  Aat  anything  more  than  an  authority  to  this — that  the  record 
is  an  estoppel  with  respect  to  those  matters  which  are  material  and 
trayersable.]  According  to  the  argument  of  the  other  side,  if  ad- 
|oornments  are  entered  the  deed  is  good ;  if  not,  it  is  bad ;  so  that 
It  mnat  depend  upon  the  manner  in  which  the  clerk  of  the  court 
performs  his  duty  in  mi^hing  up  the  record,  whether  this  assignment 
IS  good  or  bad.  There  is  authority  for  this,  that  parties  interested 
may  show  the  true  time :  (4  Ca  c  7 ;  Buys  v.  Wrighiy  Yelv.  35 ; 
Jfikmon  y.  SmUhy  2  Burr.  962.)  This  last  is  a  case  strongly  in 
point  If  it  was  there  allowed  to  show  the  true  day  for  the  fur- 
tbeiance  of  justice,  why  should  we  not  here,  for  the  same  purpose, 
be  allowed  to  show  the  actual  day  of  conviction?  {Morris  v.  Pugh^ 
3  Burr.  1241.)  [Maule,  J. — Fictions  of  law  must  be  consistent 
with  justice.]  If  the  court  were  to  refuse  this,  a  manifest  injustice 
woald  follow:  (Bumitt  v.  Isaac,  10  Price,  124;  Thomas  v.  Des 
AngeSy  2  B.  &  Ad. ;  Sadler  v.  Leigh,  4  Camp.  195.)  It  was  said 
by  the  court  in  Doe  v.  Bersey  (3  Wils.  274),  "  By  fiction  of  law 
the  whole  term,  the  whole  time  of  the  assizes,  and  the  whole  ses- 
■on  of  Parliament  may  be,  and  sometimes  are,  considered  as  one 
day,  yet  the  matter  of  fact  shall  overturn  the  fiction  in  order  to  do 
jostioe  between  the  parties."  In  LyttUton  v.  Cross  (3  B.  &  Cr.  317), 
it  is  lud  down  by  Abbott,  C.  J.,  **  That  where  it  is  for  the  interest 
of  the  party  pleading  to  show  that  a  proceeding  did  not  take  place 
%i  the  precise  time  when  by  fiction  oi  law  it  is  supposed  to  nave 
lappened,  it  is  competent  for  him  to  do  so :"  {Butler  and  Baker's 
cue,  3  Rep.  25.)  [Williams,  J. — Is  this  a  question  of  fiction  or 
relation  at  all :  is  not  the  question  whether  the  record  is  so  drawn 
IS  to  be  an  estoppel?]  We  have  shown  that  an  alienee  of  lands 
may  show  the  true  day.  [Maule,  J. — The  contention  is,  that  the 
court  will  take  judicial  notice  that  the  legal  day  of  the  assizes  con- 
tiina  several  ordinary  days  of  twenty-four  hours.]  Yes ;  and  that 
we  may  show  on  which  of  those  days  the  assignment,  and  on  which 
tbe  cooviotion  took  place. 

Prenderffost  and  O^Malley,  in  support  of  the  rule. — The  point 
raised  in  this  case  has  been  decided  years  ago.  There  was  no 
*ndence  before  the  Court  below,  nor  is  there  anything  now,  to  show 
irhen  tbe  prisoner  was  convicted,  except  the  record  of  conviction. 
Maule,  J. — ^You  say  you  cannot  in  such  a  case  prove  the  time  by 
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other  eYidence  than  the  record.     That  may  be  so,  bat  wi 

other  evidence  tendered  ?    If  not,  there  is  no  matter  of  lai 

it  is  a   simple  question  of  fact.]     We  admit  that  the  pi 

offered  to  prove  that  it  was  subsequent  to  the  execution  * 

deed  that  the  prisoner  was  arraigned  for  the  felony.     F< 

case,  we  put  in  evidence  the  formal  conviction  of  the  prisoi 

producing  the  record.     If  the  plaintiff  could  show  by  othe 

the  record  when  the  conviction  actually  took  place,  then  we  i 

have  no  case ;  but  that  cannot  be  done.     There  was  no  oth< 

dence  before  the  jury  of  the  conviction,  for  the  plaintiff  cou 

give  parol  evidence.     The  rule  is  clear,  that  where  a  pen 

convicted  in  a  Court  of  Record,  the  only  evidence  of  his  o 

tion  is  the  record  itself.     The  cases  cited  on  the  other  side  ? 

found,  on  close  examination,  not  to  apply-     The  record  state 

the  conviction  took  place  on  a  certain  day,  and  evidence  cam 

admitted  in  contradiction,  showing  it  took  place  on  anothei 

(1  Phillips  Ev.  425;   Thomas  v.  Ansky,  Esp.  10;  Pope  v.  J 

4  T.  R.  490.)     That  this  rule  is  carried  out  to  a  great  extec 

appear  from  reference  to  2  Hawkins,  179.     In  the  next  pbM 

record  shows  that  the  prisoner  was  tried  and  convicted  on  the 

of  March,  and  that  entry  forms  part  of  the  record.     Now 

been  held  that  if  a  record  shows  that  atrial  took  place  on  ac 

day,  it  must  be  taken  it  was  finished  on  that  day.     The  ri 

to  one  continuous  day  extends  to  all  sessions,  and  even  to  P 

ment  itself:   {Walker  v.  Holmes,  4   T.   R.   660;   The  At 

General  v.  Cautery  6  Bro.  Par.  C.  486 ;  St.  Clement  Danes 

Ann's,  Holbom,  2  Salk.  6 ;  2  Brook's  Abr.  40.)     Where  a  i 

states  a  thing  as  having  been  done  on  a  particular  day,  anc 

other  matter  relating  to  it  is  shown  to  have  taken  place  afte 

day,  the  doctrine  of  relation  applies,  and  the  court  will  take 

having  been  done  on  the  day  specified  in  the  record.  This  is  t 

in  2  Brook's  Abr.  197  (Relation,  13;  vide  Charter  25);  anc 

doctrine  has  been  universally   acted  upon.     There  is  a  nc 

Saunders  to  the  same  effect.     In  Ludford  v.  Gretton,  Plowd, 

it  said  **  that  all  matters  of  record  in  respect  of  their  highne 

presumed  in  themselves  to  carry  absolute  truth.     And,  ther 

none  can  say  that  the  king's  charter  was  made  or  delivei 

another  time  than  when  it  bears  date,  no  more  than  a  man  ma 

that  a  recognizance  or  statute  merchant  or  staple  was  acknowle 

or  any  writ  purchased  at  any  other  time  than  when  it  bears 

For  to  aver  that  it  was  antedated,  or  that  it  was  deliver 

acknowledged  after  the  date,  tends  to  the  discredit  of  the  i 

Seal  or  of  the  officer  of  record."    In  Portchester  v.  Petrie,  3  I 

261,  it  was  held  by  Lord  Mansfield,  that  where  it  was  adn 

on  the  record  that  two  judgments  were  given  on  the  same 

priority  of  judgment  could  not  be  averred.     Every  act  of  P 

ment  in  which  no  time  is  specified  for  its  commencement,  is 

to  take  effect  from  the  first  day  of  that  session  of  Parlia 

wherein  it  b  made.     In  the  next  place,  matter  in  pais,  thou 

may  have  occurred  before,  will,  by  relation,  be  taken  to  be 
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on  the  day:  {Jacobs  v.  Mtniconi,  7  T.  R  31 ;  Greenway  v.  Fisher, 
7  B.  &  Cr.  436. J  [Williams,  J. — Then  you  say,  that  if  a  shop- 
keeper in  York  is  convicted  on  the  last  day  of  the  assizes,  all  the 
goods  he  has  sold  during  a  fortnight  since  commissiou  day,  and  all 
the  money  he  has  received  for  them,  is  forfeited  to  the  Crown  ?] 
Yee;  it  is  almost  an  universal  practice  to  make  such  assignments 
as  these  before  commission  day.  All  the  cited  cases  are  within  the 
rale  bud  down  by  Lord  Mansfield,  C.  J.  in  Portchester  v.  Petrie 
(sapnL)  But  the  case  strictly  in  point  here  is  that  from  Hale 
(sapnL)  In  law,  a  record  is  supposed  to  be  a  minute  of  what 
takes  place  from  time  to  time  in  tne  court ;  it  is  not  such  a  trifling 
thing  as  the  other  side  would  have  the  court  believe.  If  the 
plaintiff  were  permitted  to  eive  parol  evidence  of  the  day  when 
the  prisoner  was  convicted,  it  would  be  admitting  parol  evidence 
of  the  indictment  itself.  The  court  should  therefore  say  that  the 
inconvenience  which  would  follow  is  so  great  that  it  cannot  be 
pernutted.  The  old  rule  goes  so  far  as  this,  that  a  mischief  shall 
be  preferred  to  an  inconvenience.  The  general  principle  that 
&ct8  shall  prevail  against  fictions  of  law,  is  limited  to  some  few 
eaaes,  and  does  not  affect  verdicts  and  records  of  superior  courts 
senenllv:  {Jacobs  v.  Mmicmif  suprlt.)  \\^en  the  court  have 
Kefore  them  what  the  law  says  is  the  proper  evidence  of  conviction 
—that  is  to  say,  the  reconJ,  they  are  preclud  ad  from  admitting 
inj  other  evidence :  {Lant  v.  Amaboldi,  1  Cr.  &  Jerv.  97 ;  Rex 
T.  Thwrsiimey  1  Lev.  91 ;  Rex  v.  Carlisle,  2  B.  &  Ad.  362.)  This 
lart  case  very  strongly  illustrates  the  force  of  a  record  as  evidence : 
[Bex  V.  Show,  Buss.  &  Ry.  526.)  In  the  cases  cited  on  the  other 
ade,  there  is  not  a  single  instance  where  evidence  was  admitted  to 
contradict  a  record.  We  are  contending  for  a  positive  and  neces- 
laiy  rule  of  evidence  which  must  be  sustained,  or  great  inconve- 
nience will  be  occasioned. 

Maule,  J. — This  case  has  been  argued  by  the  learned  counsel 
on  both  sides  in  a  very  elaborate  and  learned  manner ;  every 
authority  bearing  upon  it  has  been  cited;  but  I  do  not  myself 
DOW  entertain,  nor  have  I  throughout  the  arguments  entertained, 
aoj  doobt  upon  the  question.  This  was  an  action  of  trover,  to 
which  the  defendant  pleaded,  Not  possessed.  The  plaintiff  was 
the  assignee  under  a  deed  of  the  goods  of  a  prisoner.  It  appears 
thu  the  commission  day  of  Cambridge  Spring  Assizes  was  the 
19th  of  March,  that  the  deed  of  assignment  was  executed  on  the 
20th,  and  that  the  prisoner  who  so  executed  the  deed  was  on  the 
24th  tried  and  convicted  of  felony.  The  defendant  said  by  his 
plea  that  the  goods  were  not  the  goods  of  the  prisoner,  because  he 
eodd  not  convey  them  by  assignment  on  the  day  when  the  deed 
transferring  the  property  in  them  was  executed.  At  the  trial  at 
Nin  Prios,  the  jury  found,  that  the  deed  of  assignment  was 
executed  bona  fiie,  and  for  a  valuable  consideration.  The  record 
inis  produced,  which  showed  the  conviction  as  having  taken  place 
oathe  19th  of  March,  two  days  previous  to  the  execution  of  the 
deed;  and  it  was  insisted  that  this  was  conclusive  against  the 
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plaintiff.     No  doubt  the  plaintiff  had  a  good  title,  unl^  it  was 
taken  away  by  the  record  of  conviction  prior  to  the  assignment 
[His  lordship  read  the  record.]     The  caption  of  the  record  of  con- 
viction states  that  the  assizes  were  hela  on  the  lOth,  bat  there  is 
no  allegation  that  the  trial  and  conviction  took  place  on  that  day, 
so  that  there  is  mention  of  the  day  when  the  assizes  were  held, 
but  none  of  the  day  of  conviction.     If  no  further  evidence  was 
admissible,  it  must  be  taken  that  the  conviction  was  on  the  19tb, 
for,  so  far  as  the  record  goes,  the  assizes  begin  and  finish  on  that 
day.     If  the  assizes  bc^n  and  finished  on  the  19th,  then  the 
conviction,  as  shown  by  the  record,  refers  only  to  that  day ;  but, 
where  the  assizes  extend  over  several  days,  as  here,  the  question 
is,  whether  you  can  show  that  the  conviction  did  not  take  place  oo 
the   19th,  but  on  the  24th.     I  apprehend  that,  consistently  with 
true  principles  of  law  and  every  decided  case,  you  can.     As  fiir  ss 
the  record  is  concerned,  the  assizes  may  be  regarded  as  of  one  day; 
but  that  day  is  a  legal  day,  which  may,  and  often  does  consist  of 
more  than  one  natural  day  of  twenty-four  hours.     The  legal  day 
may  last  from  the   19th  over  the  24  th,  and  there  is  no  necessity 
for  entering  the  adjournments.     The  court  will  itself  take  judicial 
notice  that  the  assizes  are  continued  from  day  to  day.     Therefore, 
when  the  record  alleges  that  the  assizes  were  held  on  the  19th, 
proof  that  the  trial  in  point  of  fact  took  place  on  the  24th  is  no 
contradiction  of  the  record.     The  evidence  does  not  show  that  the 
trial  did  not  take  place  on  the  19  th  in  the  sense  in  which  that 
term  is  used  in  the  record.     It  is  no  more  inconsistent  to  show 
that  the  conviction  took  place  on  the  24th  than  it  would  be  if  the 
record  should  show  on  what  particular  hour  of  the  day  a  convictioa 
took  place.     If  it  were  material  to  show  at  what  particular  hour 
of  the  19th  the  conviction  took  place,  and  it  certainly  might  be 
done,  in  like  manner  you  may  show  on  what  natural  day,  being 
part  of  the  legal  day,  the  conviction  occurred.     Fictions  of  law 
are  for  the  furtherance  of  justice.     The   principle  that  evidence 
is  not  admissible  to  contradict  a  record  is  one  calculated  for  the 
advancement  of  justice ;  but  the  ground  upon  which  I  feel  bound 
to  decide  this  case  seems  fully  recognised  iu  Dae  v.  Herset/y  where 
it  is  said,  **  By  fiction  of  law,  the  whole  term,  the  whole  time  of 
the  assizes,  and  the  whole  session  of  Parliament  may   be,  and 
sometimes  are,  considered  as  one  day ;  yet  the  matter  of  fact  shall 
overturn  the  fiction  in  order  to  do  justice  between  the  parties.* 
Seizure  is  said  to  relate  to  the  time  when  the  writ  is  put  into  the 
hands  of  the  sheriff.     Some  cases  have  been  relied  upon  as  to 
the  beginning  of  term ;  but  though  for  some  purposes  it  is  held 
that  all  term  is  one  day,  still  that  cannot  be  held  for  all  purposes, 
because  there  are  within  it  various  return  days  and  the  like,  and 
the  court  knows  judicially  that  it  consists  of  several  natural  days. 
In  bankruptcy,  several  acts  are  said  to  relate  back  to  some  pre- 
vious day.     An  act  of  Parliament  (unless  the  contrary  is  specined) 
takes  effect  from  the  first  day  of  the  session.     But  those  cases  do 
not  seem  to  me  applicable  to  the  present.     Suppose,  as  has  been 
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suggested  in  argument,  that  in  places  where  assizes  last  a  fortnight 

or  three  weeks,  a  person  on  bail,  say  a  shopkeeper,  is  convicted, 

or  that  he  conunits  a  felony  during  the  assizes,  then,  according  to 

the  argument  used  on  behalf  of  the  defendant,  all  goods  sold  by 

him  between  the  commission  day  and  the  day  of  his  trial  would  be 

forfeited.     Considering  that  fictions   of  law   are   not  to  prevail 

against  iacts,  we  must  hold  the  plaintiff  entitled  to  recover,  for  the 

jury  found  that  the  conveyance  was  bonafde,  and  for  a  valuable 

consideration.    It  is  not  necessary,  for  the  reasons  given,  that  we 

dioald  go  with  minuteness  into  the  cases  cited;  we  think  this 

rule  should  b,e  discharged. 

Williams,  J. — I  am  quite  of  the  same  opinion.  Counsel  have 
brought  before  the  court  every  case  bearing  upon  the  subject,  and 
the  result  of  this  thorough  research  into  the  authorities,  as  con- 
tended by  the  defendant,  would  be,  that  the  court  is  constrained, 
by  an  arbitrary  rule  of  law,  to  say  that  the  conviction,  which  in 

r)bt  of  fact  took  place  on  the  24th,  was  on  the  19th  of  March, 
do  not  think  this  is  so.  The  conveyance  is  perfectly  good  if 
tnade  before  the  actual  conviction  of  the  person  executing  it.  It  is 
urged  that  we  are  compelled  by  a  positive  rule  of  law  to  say  that  the 
conviction  took  place  on  the  day  named  in  the  record.  If  we  did 
80,  it  would  work  injustice  in  many  cases  other  than  this ;  such,  for 
instance,  as  where  bona  fide  purchasers  buy  goods,  after  commis- 
sion day,  of  a  man  convicted  of  felony  before  the  close  of  the 
auizes.  The  consequences  would  be  so  absurd  as  to  make  the 
soundness  of  the  rule  doubtful.  I  agree  with  my  learned  brother 
in  thinking  that  tlie  assizes  are  to  be  considered  as  of  one  legal  day 
contuning  natural  days ;  and  as  the  court  would  be  bound  to  take 
notice  of  an  hour  or  fraction  of  the  legal  day;  so  it  may  take  notice 
that  the  conviction  here  took  place  on  one  particular  natural  day 
within  the  legal  day  of  the  assizes. 

Rule  discharged. 


Whitakbr 
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SOUTH  WALES  CIRCUIT. 

GlAMOBGANSHIBE   SuMMEB  A88IZE8,  ]852« 

Glamorgan  J  July  13.  « 

(Before  Mr.  Justice  Talfoubd.) 
Re  John  Morgan,  (a) 

Practice — Opening  statement  of  counsel. 

Semble —  Where  a  prisoner  is  defended  by  counsel^  and  the  facts  if  the 
crime  imputed  to  him  are  few  and  simple^  although  the  praetiee  in 
some  such  cases  has  been  for  counsel  to  enter  at  once  on  th^eautmi' 
nation  of  witnesses^  without  previously  stating  the  case  to  the  mry^ 
an  opening  address  is,  generally  speahing,  advantageouSy  and  smould 
therefore  be  made, 

WR.  GROVE^  on  the  arraignment  of  the  prisoner  for 
•  stealing  oats^  hay,  &c.  where  the  facts  were  few  and 
simple,  after  stating  he  was  instructed  to  prosecute,  asked  his 
lordship  whether,  in  cases  where  the  prisoner  is  defended  by  counsel, 
and  the  facts  are  few  and  simple,  his  lordship  thought  that  coansel 
for  the  prosecution  should  state  the  case  to  the  jury  previous  to 
calling  witnesses  ? 

Talfoubd,  J. — Perhaps  that  is  a  matter  which  had  better  be 
left  to  the  discretion  of  counsel,  who  no  doubt  will  always  pay 
due  regard  to  the  public  time. 

Grove. — An  o]>inion,  I  believe,  was  expressed  by  Mr.  Justice 
Allan  Park,  that  in  such  instances,  counsel  ought  to  open  the  case 
to  the  jury ;  but  Mr.  Justice  Yaughan  Williams,  on  the  last  eii^ 
cuit,  had  ordered  a  different  course,  and  permitted  counsel  to  enter 
on  the  examination  of  witnesses,  without  previously  addressing 
thejury  on  the  iacts  and  law  of  the  case. 

Talfoubd,  J. — On  consideration  of  the  question,  I  agree  with 
Mr.  Justice  Park.  An  opening  of  the  case  bv  coansel  in  sndi 
cases  is,  generally  speaking,  advantageous,  and  therefore  should  bs 
made. 

(a)  Reported  bj  D.  T.  Etaiii,  Eiq.,  Banrister^ULsw. 
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OXFORD  CIRCUIT. 

Staffordshibb  Summer  Assizes,  1852. 

Stafford,  Juhf  26. 

(Before  Mr.  Justice  Williams.) 

Reg.  o.  Piebcb  and  Others,  (a) 

Lmmf — Prcpertif  left  by  passenger  in  raUway  carriage — Feime-*- 
Statiie  7  Creo.  4,  c.  64,  #.  13 — Order ft^  delivery  to  prisoner  of  money 
fifund  on  his  person* 

Tke  kw  with  regard  to  the  finder  of  lost  property  does  not  apply  to  the 

esse  (/property  of  a  passenger  accidentally  left  in  a  railway  carriage^ 

and  found  there  by  a  servant  of  the  company  ;  and  such  servant  is 

fmlty  of  larceny  t^  instead  of  taking  it  to  the  station  or  superior 

9§cer^  he  appropriates  it  to  his  own  use. 

Where  Uu  emdenee  is  consistent  with  the  fact  of  an  article  having  been 

eUtractedJrom  a  railway  carriage^  either  in  the  course  of  the  journey 

tkroughthe  county  of  A,  or  after  its  arrival  at  its  ultimate  destination 

k  the  county  (f  J9^  and  the  prisoner  is  indicted  in  A.  under  the 

tiatute  7  Geo.  4,  c.  64,  #.  13,  the  case  must  go  to  the  jury^  who  are  to 

my  whether  they  are  satis/led  that  the  larceny  was  committed  in  the 

course  of  the  journey  or  afterwards. 

The  judge  will  not  grant  an  order  for  the  delivery  to  a  prisoner  of  money 
jvmdon  his  person:  for 

Smble,  neither  a  judge  or  justice  of  the  peace  has  power  to  mahe  such  an 


JAMES  PIERCE  and  lUchard  Pu^h,  were  indicted  for  stealing 
on  the  9th  of  May,  1852,  a  dressing-case  and  other  articles, 
tbe  property  of  the  Shrewsbury  and  Birmingham  Railway  Com- 
piny;  wad  in  another  count,  the  prisoners,  together  with  John  Pugh 
tad  Jane  Pu^h  his  wife,  were  charged  with  feloniously  receiving 
the  same  articles.  In  other  counts  the  articles  were  laid  as  the 
pnmerty  of  Henry  Cunliffe. 

ScotUtmdj  and  A.  S.  Hill,  for  the  prosecution. 

Huddlestony  for  the  Pughs ;  Kettle,  for  Pierce. 

After  the  grand  jur^  had  found  the  bill,  and  before  the  trial, 
Kettk  made  an  apphcation  to  the  court  for  an  order  directing  that 
Nxne  money  taken  from  Pierce,  and  now  in  the  possession  of  the 
^bief  constable,  be  given  up  to  the  prisoner  to  enable  him  to  pre- 

(•)  Btpoctid  bj  J.  E.  Datxs,  Eiq.,  BarrUter-At-Liw. 
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Rko.       pare  for  his  defence.     There  was  no  pretence  for  sajring  that  tb 
^'  money  was  connected  in  any  way  with  the  charge. 

^'othera*^       The  application  was  resisted  by  the  prosecution.     A  consider 

able  sum,  upwards  of  13/.,  had  been  already  given  up  by  order  c 

1852.        the  committing  magistrate,  and  the  chief  constable  produced  a 

Larceny—     ovdev  from  the  Under  Secretary  of  State  for  the  Home  Depart 

Property  left  in  ment,  directing  that  such  moneys  only,  taken  from  prisoners,  wer 

railway      to  bc  given  up,  as  the  committing  magistrate  might  order.     Afte 

camaffe,      qq^^q  discussion,  Williams,  J.  refused  to  make  the  order,  as  it  di 

not  appear  what  power,  on  the  one  hand,  a  judge  or  justice  of  th 

peace  had  to  make  such  an  order,  and,  on  the  other  hand,  wha 

authority  the  Secretary  of  State  had  to  control  the  right,  if  i 

existed. 

At  the  trial  the  following  facts  were  proved  on  the  pai 
of  the  prosecution : — The  Rev.  Henry  CunlifFe,  on  the  9t 
of  May,  was  a  first-class  passenger  from  S"'hrewsbury  to  th 
ShifFnal  station  on  the  railway.  On  reaching  home  he  missed 
dressing-case,  which  formed  part  of  his  luggage,  and  was  in  tl 
carriage  with  him.  Having  reported  his  loss  to  the  railwa 
authorities,  inquiries  were  instituted,  and  the  dressing-case  an 
some  of  its  contents  were  found  in  the  house  of  the  prisoiM 
Pierce,  at  Shrewsbury,  who  was  an  engineer  in  the  employmei 
of  the  railway  company,  and  who  conducted  the  train  by  whic 
Mr.  Cunliffe  had  travelled.  Richard  Pugh  was  a  stoker  in  tl 
employment  of  the  company,  and  he  accompanied  the  train  i 
question  with  Pierce.  The  evidence  against  him  consisted  in 
statement  which  he  made  to  the  police  constable,  to  the  effect  tk 
he  found  the  dressing-case  in  a  first-class  carriage  on  the  arriv 
of  the  train  at  Codsall,  one  of  the  stations  on  the  line ;  and  th 
he  carried  it  to  the  engine,  and  gave  it  to  Pierce,  who  opened 
with  a  wrench,  and,  on  their  return  to  Shrewsbury,  gave  hi 
some  of  the  articles  out  of  it  as  his  share.  A  portion  of  tl 
contents  of  the  dressing-case  was  found  at  Shrewsbury,  in  tl 
house  of  John  Pugh,  Richard  Pugh's  father.  Jane  Pugh,  tl 
mother,  was  proved  to  have  pawned  a  gold  ring,  which  also  fonn< 
a  part  of  the  contents  of  the  dressing-case. 

The  part  of  the  line  of  railway  along  which  Mr.  Cunlil 
travelled  is  in  the  county  of  Salop ;  but  the  Codsall  station,  1 
which  the  train  proceeded  after  Mr.  Cunliffe  left  it,  and  wher 
according  to  Pugn's  statement,  the  dressing-case  was  taken  froi 
the  carriage,  is  in  Staffordshire. 

At  the  close  of  the  case  for  the  prosecution, 
Huddlestan  objected  that  the  indictment  was  not  supported  i 
against  Pugh.  The  larceny,  if  committed  at  all,  must  have  bee 
committed  in  the  county  of  Salop.  The  statute  7  Geo.  4,  c  64,  s.  L 
did  not  apply  here.  That  section  enacted  that,  in  "  indictmeni 
for  felonies  or  misdemeanors  committed  upon  any  person,  or  on  ( 
in  respect  of  any  property  in  or  upon  any  coach,  cart,  or  oth< 
carriage  whatsoever  employed  in  any  voyage  or  journey  upon  an 
navigable  river,  canal,  or  inland  navigation,  the  venue  may  be  la 
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in  any  coanty  through  which  the  coach,  &c.,  or  vessel  shall  have        Reo. 
passed  in  the  course  of  the   journey  or  voyage  during   which  *'• 

the  felony  or  misdemeanor  was  committed,  in  the  same  manner  as      otheks. 

if  it  had  been  actually  committed  therein. "     The  whole  of  Mr.        

Cunliffe's  journey  was  in  Shropshire.     If  the  statement  of  the        ^^^ 
prisoner  Pugh  was  relied  on  as  evidence  of  his  guilt,  it  must  be     Larceny— 
taken  altogether,  and  that  showed  that  the  larceny  was  not  com-  Property  left  m 
mitted  during  the  ioumey ;  for  the  removal  of  the  dressing-case       foUwan 
from  the  carnage  did  not  constitute  the  larceny,  according  to  Pugh's      ^^*"'*'*^' 
statement,  but  it  consisted  in  the  distribution  of  the  property  on 
the  arrival  at  Shrewsbury  after  the  return  journey.     If  so,  the 
offence  was  not  triable  in  Staffordshire,  but  in  Shropshire. 

Williams,  J.,  thought  there  was  some  evidence  for  the  jury, 
from  which  they  might  believe  that  the  dressing-case  was  abstracted 
daring  the  journey.  The  evidence,  with  the  exception  of  Pugh's 
statement,  was  consistent  with  either  supposition,  and,  therefore, 
the  case  must  go  to  the  jury. 

Huddkston  and  Kettle  then  addressed  the  jury  for  their  respective 
clients.  Among  other  topics,  it  was  urged  that,  if  the  prisoners 
found  the  dressing-case,  without  any  owner  for  it,  and  took  it  away 
to  take  care  of  it,  it  was  not  larceny. 

Williams,  J.,  in  summing  up,  said  there  was  no  pretence  for 
treating  this  as  a  case  of  lost  property.  It  was  the  duty  of  the 
prisoners,  if  they  found  such  an  article  left  by  a  passenger,  to  take 
It  to  the  station-house,  or  some  office  of  the  line.  It  was  absurd  to 
aaythat  this  case  was  analogous  to  that  of  the  finder  of  lost  pro- 
perty. It  was  nothing  like  lost  property.  With  respect  to  the  point 
raised  as  to  the  venue,  if  the  jury  thought  the  evidence  of  a  steal- 
ing from  the  carriage  in  the  course  of  the  journey  was  not  satis- 
fiictory,  then  they  must  acquit  the  prisoners  Pierce  and  Pugh  of 
the  charge  of  stealing,  and  consider  what  evidence  there  was  against 
them  and  the  other  prisoners  of  receiving  the  goods  knowing  them 
to  have  been  stolen. 

The  jury  convicted  Pierce  and  Kichard  Pugh  of  stealing,  and 
acquitted  the  other  prisoners. 
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OXFORD  CIRCUIT. 

Monmouthshire  Sumher  Assizes^  1852. 

Monmouth^  August  4* 

(Before  Mr.  Justice  Cresswell.) 

Reg.  v.  Nicolas,  (a) 

Evidence — Dying  declaration — Power  to  use  statement  if  unobjected  to^ 
although  inadmissible  if  objection  persisted  in. 

On  a  trial  for  murder  it  was  proved  thai  the  dececaedy  who  lived  a  fern 
hours  after  the  wound  was  wflicted^  made  a  statemeniy  at  the  condusm 
of  which  he  exclaimed,  "  OA,  God  1 1  am  going  fast ;  lam  toofargom 
to  sag  any  more  ;"  hut  he  did  not  appear  to  have  previously  said  any* 
thing  about  his  condition,  and  there  weu  no  evidence,  one  way  or  other, 
to  show  that  he  was  aware  of  it: 

Held,  that  the  statement  was  inadmissible  as  a  dying  declaration. 

The  objection  to  the  statement  having  been  subsequently  withdrawn  by  the 
prisoner's  counsel : 

Held,  that  it  might  be  read  in  evidence,  although  not  evidence  if  objected 
to. 

ANDREW  NICOLAS  was  indicted  for  the  wilful  murder  (rf 
Thomas  Godfrey,  at  Newport,  on  the  27th  of  May,  1852. 

Shinner,  and  E.  V.  Richards^  for  the  prosecution. 

Huddleston  for  the  prisoner. 

The  prisoner  was  a  native  of  the  Philippine  Isles,  and  at  the 
time  of  the  alleged  murder  was  the  cook  on  board  the  Ocean  Star, 
an  American  vessel  lying  in  Newport  Docks.  The  deceased  was 
a  Swede,  and  had  also  formed  one  of  the  crew  on  board  the  same 
vessel  It  appeared  that  some  ill-feeline  existed  between  the  de- 
ceased, the  prisoner,  and  the  steward,  who  was  a  fellow-countryman 
of  the  prisoner ;  and  the  captain,  apprehensive  of  a  disturbance,  had, 
on  the  morning  of  the  27th,  dismissed  the  deceased  and  deven 
others  of  the  crew.  The  deceased  went  ashore  and  took  lodgings 
at  the  house  of  a  person  named  Corcoran,  in  Newport,  bome 
fighting  took  place  that  night  between  the  deceased  and  some  of 
the  crew;  and  as  the  former  was  standing  outside  the  house 
about  eleven  o'clock,  a  man  was  seen  ^oing  down  towards  the  spot 
with  a  knife  in  his  hand.  He  struck  at  the  deceased  twice,  first 
hitting  him  in  the  arm,  and  the  second  time  in  the  side.    The  night 

(a)  Beported  bj  J.  £.  Davis,  Esq.,  Btfrister-tt-Law. 
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very  dark,  and  the  witness  who  testified  to  these  circum- 

ices,  could  not  speak  as  to  the  identity  of  the  prisoner.     The 

inded  man  was  carried  into  Corcoran's,  and  a  sargeon  sent  for. 

died  the  next  morning,  having  received  a  wound  which  per- 

kted  the  abdom^L 

iiieT  some  circumstantial  evidence  had  been  adduced  to  show 
t  it  must  have  been  the  prisoner  who  inflicted  the  wounds, 
nuel  Harlow,  a  police  constable,  was  examined.  He  said : — 1 
it  to  Corcoran*s  about  eleven  o'clock,  and  also  at  two  o'clock ; 
the  second  occasion  he  made  a  statement  to  me.  From 
learances,  I  should  judge  that  he  was  dying.  He  was  making 
ibout  a  quarter-of-an-hour.  I  believe  he  knew  he  was  dying. 
!aonot  recollect  that  he  said  anvthing  about  dying  before  he 
^n  his  statement.  As  he  finished  it  he  said,  **  Oh,  God  I  I  am 
Dg  fast ;  I  am  too  far  gone  to  say  any  more." 
The  counsel  for  the  prosecution  now  proposed  to  read  the  state- 
!nt  which  the  witness  had  written  down. 

Huddlestan  objected,  on  the  ground  that  there  was  no  evidence 
show  that  Godfrey  knew,  before  he  made  the  statement,  that  he 
B  dying. 

Cresswell,  J.,  suggested  that  it  would  be  better  to  wait  till 
s  surgeon  was  exammed,  in  order  to  see  whether  he  could  throw 

light  on  the  condition  of  the  deceased. 

ir.  Limbert,  a  surgeon,  proved  that  he  examined  the  deceased 
rat  half-past  eleven  at  night  at  Corcoran's,  and  found  him 
!ering  from  a  wound  on  the  wrist  and  abdomen.  He  died  the 
tt  morning.  On  a  post  mortem  examination,  the  wound  in  the ' 
lomen,  which  penetrated  into  the  stomach,  was  found  to  have 
m  the  cause  of  death.  The  witness  had  not  any  conversation 
th  the  deceased  respecting  his  condition. 

It  was  now  agidn  proposed  to  have  the  statement  made  by  the 
ceased  to  Harlow,  the  constable,  read  in  evidence. 
Cr£88W£LL,  J.,  retired  to  consult  Mr.  Justice  Williams  sitting 
Nisi  Prius,  and  on  his  return  said : — Mv  brother  Williams  con- 
ns the  doubts  I  had  on  this  subject ;  that,  it  being  possible  that 
is  man  did  not  discover  the  extent  of  his  weakness  till  he  had 
ide  the  statement,  and  that  it  was  only  after  he  had  made  it  he 
'  the  first  time  discovered  that  he  was  going  fast,  there  is  not, 
isequently,  that  clear  ascertainment  of  his  consciousness  of  his 
te,  before  he  made  it,  to  render  it  admissible  in  evidence. 
Huddlestan  then  said  that,  having  had  an  opportunity  of  re-con- 
ering  the  subject,  he  was  willing  to  withdraw  the  objection  to 
I  admissibility  of  the  statement. 

Skamer. — The  objection  having  been  taken  and  sustained,  and 
I  statement  consequently  not  being  legal  evidence,  he  did  not 
how  be  could  now  offer  it  in  evidence ;  but, 
^Iresswell,  J. — There  is  no  difficulty  I  think,  if  the  objection 
ritbdrawn. 

Che  statement,  as  taken  down  bv  Harlow,  was  then  read,  and 
B  to  the  following  effect: — ^^'Tbe  cook,  steward,  and  I  were 
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quarrelling,     I  knocked  the  steward  down,  and  he  knocked  ne 
down,  and  in  aboat  ten  minutes  the  cook  came  up  with  aomethiog 
in  his  hand  and  stabbed  me  twice." 
Huddleston  then  addressed  the  jury. 

Verdidy  Nat  guObf. 


COURT  OF  QUEEN'S  BENCH. 
(Before  the  Full  Court.) 
November  8,  9,  10,  1852. 
In  the  matter  of  the    Six-Mile-Bridge    Inquisition.((i) 

Practice — Coroner^ 8  Inquisition. 

H^here^  on  a  motion  to  quash  the  inquisition  of  a  coroner*sJuryJimdi»§ 
certain  persons  therein  named  guilty  of  wUjul  murder^  the  court  hett 
for  the  purpose  of  hearing  counsel  on  behalf  of  the  next-qf-hin  of  Ai 
deceased,  granted  a  conditional  order,  the  party  showing  cause  k 
not  entitled  to  begin,  but  the  counsel  for  the  Crown  will  move  to  maht 
absolute  the  order  as  if  moving  an  original  motioti  on  notice. 

Though  this  court  mag  quash  an  inquisition  where  a  verdict  has  bee» 
found  agaitist  a  person  confessedlg  innocent,  yet  it  will  not  interfen 
when  there  has  been  any  evidence,  even  though  it  may  be  insufficient  to 
warrant  the  finding  of  the  jury, 

THE  proceeding  and  depositions  taken  before  the  coroner  in  this 
case  havin^l^en  removed  into  this  court  by  certiorari  at  the 
instance  of  the  Crown,  and  the  Solicitor  General  having  obtained  a 
conditional  order  to  quash  the  inquisition,  on  the  ground  of  beiog 
agiunst  law  and  evidence,  and  not  sustained  by  the  evidence  re- 
corded on  the  depositions. 

J.  D.  Fitzgerald,  Q.  C.  (with  whom  James  Cuffey^  was  pro- 
ceeding to  show  cause,  when 

The  SoUcUor-General  (with  whom  Martley^  Q.  C,  and  Hayes^ 
Q.C.)  interposed,  and  submitted  that  he,  on  the  part  of  the  Crown, 
was  entitled  to  begin.  According  to  the  authonty  of  Culb/*s  Case 
(5  Bar.  &  Ad.  230,)  the  court  might  have  made  the  order  ex  parte. 
It  was  in  obedience  to  the  expressed  opinion  and  wish  of  the  oourtt 
that  a  conditional  order  was  taken  out  in  the  first  instance  and 
for  the  purpose  of  hearing  counsel  on  behalf  of  the  next-of-kio, 

(a)  Beported  bj  P.  J.  M'Eehna,  Esq.,  Barrister-at-Law. 


CRQCINAL  LAW  CASES. 


128 


1852. 
inguJBiiMt 


mpport  of  the  finding.  We  are,  therefore,  in  the  same  position  ImthbMattbb 
if  we  had  served  a  notice  of  motion  to  quash  the  inquisition,  ^^  ™  ^^' 
1  that  motion  now  came  on  to  be  heard.     We  served  a  regular  inquuitioit. 
tice  that  we  would  move  to  make  absolute  the   conditional 
ler. 

Fitzgerald,  Q.  C* — There  was  no  necessity  to  serve  a  notice  to 
ike  absolute  this  conditional  order,  as  we  filed  no  affidavit,  and 
ere  would  be  therefore  no  cause  if  we  did  not  appear  here  against 
e  order.  It  is  a  well-settled  rule  that  the  party  showing  cause 
uB  a  right  to  commence.  We  served  notice  on  the  Crown  that 
e  would  show  cause. 

Lefroy,  C.J. — When  Mr.  Attorney-General  applied  to  the  court 
I  this  case,  we  merely  considered  whether  or  not  we  should  hear 
16  motion  ex  parte.  We  stopped  the  Attorney-General  when  he 
as  about  going  into  the  facts  of  the  case,  and  we  confined  him 
)ecially  to  the  question,  as  to  whether  there  should  be  notice 
iven  of  the  application,  and  if  so,  to  whom.  It  was  considered 
esirable  to  have  the  persons  interested  before  the  court,  we 
lerefore  decided  that  the  motion  should  stand  over  for  that 
mrpose.  If  the  Attorney-General  had  given  notice  of  his  motion, 
lere  could  be  no  doubt  about  his  being  entitled  to  move  this 
nd  begin.  Can  it  be  said,  then,  because  the  order  is  taken  out 
nd  notice  given  in  this  form,  that  the  Crown  is  to  be  deprived  of 
Bright? 

Fitzgerald — It  is  a  well-settled  point  of  practice,  that  the  party 
loifing  cause  is  entitled  to  begin,  we  therefore  respectfully  insist 
1  our  right  ? 

Lefrot,  C.  J. — Do  you  contend  that  if  the  Attorney-General 
id  served  notice  of  this  motion  you  would  be  entitled  to  begin  ? 
FitzgerahL — No;  but  as  the  Crown  has  chosen  to  take  a 
fnditional  order  it  must  abide  the  consequences. 
Lefrot,  C.  J. — ^It  is  merely  ex  gratid  that  the  next-of-kin  are 
presented  here,  and  they  have  no  right  to  insist  on  anything  of 
OS  kind* 

PcBRiN,  J. — This  now  comes  on  as  if  it  were  to  be  argued  on 
(oks.  If  the  usual  course  of  proceeding  on  this  writ  of  certiorari 
IS  followed,  the  Crown  would  have  a  right  to  begin. 
Moore,  J. — Besides,  it  would  be  very  inconvenient  to  hear 
nnsel  against  the  conditional  order,  without  knowing  the  grounds 
I  whidi  it  is  sought  to  quash  the  inquisition. 
The  Solicitar^GeneraL — Those  depositions,  taken  before  the 
roner,  may  be  removed  into  this  court  along  with  the  inquisition, 
id  will  be  looked  into  by  the  court:  (Roll.  Abr.  tit.  **  Coroner,'' 
Haw.  PL  Cr.  c.  9,  s.  21 ;  2  Hale  P.  C.  65 ;  Fitzherbert's  Nat. 
rev.  554.) 

According  to  the  depositions,  it  appeared  that  there  was  a 
aeral  election  for  the  county  of  Clare,  on  the  22nd  of  July  last, 
d  that  a  number  of  voters  of  one  of  the  candidates  were  kept 
eked  up  in  a  house,  against  their  wish,  to  prevent  them  from 
»tiDg*     In  consequence  of  this,  a  requisition,  signed  by  four 
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asking  for  an  escort  to  get  these  voters  and  conduct  them  bMj 
to  the  voting  place.  According^,  an  escort  was  granted^  vdw 
went  to  the  house  at  Thomond  JBridge  in  Limerick^  where  the 
voters  were.  After  some  delay,  and  threatening  to  break  in  the 
door,  the  kev  was  got  and  the  men  liberated.  The  party  of  votei% 
accompanied  by  the  military,  then  placed  themselves  on  loi^cttt 
for  the  purpose  of  being  conducted  to  Six-Mile-Bridge,  thepoUiag 

?lace  for  these  voters.  On  approaching  the  village  of  Sx-Mile-Bridbi^ 
laptain  Eagar,  who  commanded  the  escort  (41  men),  observii^  Vm 
whole  street  which  led  to  the  court-house  blocked  up  with  peopkb 
and  being  informed  that  he  might  reach  the  court-house  where  the 
votes  were  taken,  by  a  by-way,  and  a  lane  which  came  into  the 
village  along  one  side  of  the  court  house,  turned  into  this  narrow  way, 
when  the  attack  was  made  on  the  troops.  These  facts  show  that  the 
soldiers  were  acting  for  a  lawful  purpose  and  under  lawful  authority, 
and  that  they  did  everything  in  their  power  to  avoid  a  collisioa 
After  passing  into  the  lane,  it  appeared  from  the  evidence  of 
constable  Boyce,  that  the  crowd  followed  the  troops  and  voters 
shouting  and  hooting,  and  throwing  stones,  and  that  a  man  in  the 
crowd  cried  out,  ^^  Come,  boys,  here  are  the  voters,  don't  let  then 
pass."    Another  constable  stated  the  Rev.  Mr.  Clune,  a  Boman 
Catholic  clergyman,  called  out  to  the  excited  mob,  *'  They  an 
bringing  voters  here  on  cars,  and  you  are  standing  by  idle;**  and 
was  urging  them  to  stop  the  voters.      A  magistrate,  named 
Studdart,  deposed  that  the  same  reverend  gentleman  cried  out^ 
*^  Shame,  boys,  shame ;  is  there  a  man  amongst  you  ?  here  are  the 
voters  coming."     Another  magistrate,  Mr.  Gabbett,  having  heard 
the  firing,  went  out  and  found  a  soldier  Iving  on  the  ground,  and 
people  pelting  him  with  stones.     This  snowed  that  there  was  a 
plot  to  take  the  voters  by  force  from  the  military.     A  voter 
named  Mulqueen,  who  was  on  one  of  the  vans,  swore  that  he 
heard  one  of  the  mob  crying  out,  **  There  are  Keane's  voters,  1^ 
us  take  them  away;"   and  that  immediately  after  this  the  mob 
rushed  on  the  escort.     That  he  saw  a  soldier  struck  in  the  face 
by  a  stone,  and  covered  with  blood.     The  driver  of  one  of  the 
vans  (Corrigan)  deposed  that  a  man  came  up  and  cut  his  reina^ 
and  was  about  cutting  the  traces,  until  he  was  driven  away  by 
one  of  the  soldiers.     At  this  time,  and  before  a  single  shot  had 
been  fired,  there  was  a  great  deal  of  stone  throwing,  and  sevml 
soldiers  had  been  knocked  down.     Another  witness,  one  of  the 
drivers,  named  Neville,  had  his  car  broken,  and  he  stated  that  he 
saw  a  soldier  knocked  down,  and  struck  with  a  brick  while  down, 
before  the  firing  commenced,  and  that  the  first  soldier  fired  in  the 
air.     From  the  evidence  of  Captain  Eagar  and  Lieutenant  Hutton, 
the  officers  commanding  the  escort,  it  appeared  that,  when  they 
turned  into  the  lane,  the  soldiers  were  ordered  to  alight,  and  were 
formed  in  divisions,  proceeding  behind  and  along  the  sides  of  the 
vehicles  containing  tne  voters.^    Captain  Eagar  said  that  he  oon- 
sidered  that  soldiers  were  justified  in  firing  in  self-defence  without 
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wmiting  for  oomnumds ;  that  they  should  try  the  bayonet  first,  IhthbMattbr 
howQTer.  A  gendeman  of  the  name  of  Waller,  a  magistrate,  Mn^mroit 
■lated  that  a  Roman  Catholic  clergyman,  Mr.  Burke,  had  said  that  htQUj^^!! 

the  voters  were  guarded  like  convicts ;  that  he  (Waller)  had  been        

knocked  down  by  a  stone,  and  when  he  got  up,  that  he  found  the        ^^^^- 
mob  and  military  engaged  in  a  hand-to-hand  mSlee,  and  that  in  his     Praetiee-^ 

S*mony  before  the  firing  b^an,  life  was  in  danger.     As  regarded     p<»'^*' 
\  Ddmege,  who  was  accused  of  firing  a  pistol  on  the  people,    •»««•»<»«». 
and  ofdering  the  soldiers  to  fire ;  he  stat^  that  he  saw  no  pistols 
with  him  nntil  evening,  and  that  he  saw  him  then  drawing 
the  charge  from  them,  and  that  they  were  perfectly  clean.     There 
w^e  six  persons  deceased.    The  evidence  of  identity  has  not  been 
soch  as  would  warrant  a  jury  in  convicting  persons  accused  of 
petty  larceny.     The  only  evidence  is  that  of  Mr.  Cronin,  rendent 
mtgistrate.    He  states  merely  that  the  men  having  been  mus- 
Usni  after  the  afiair  was  over,  he  was  accompanied  by  Captain 
Eagar  and  Mr.  Delmege,  to  ascertain  who  had  fired.     That  he 
had  placed  his  finger  in  the  barrel  of  each  gun,  and  when  he  found 
it  soded,  without  cautioning  the  men,  he  had  asked  them  if  they 
had  fired ;  that  they  had  admitted  doing  so,  and  admitted  their 
names,  which  he  took  down  at  the  time.     This  finding  is  absurd, 
for  all  of  the  traversers  are  found  guilty  of  the  murder  of  each  one 
of  the  deceasetl  persons,  and  there  is  not  the  least  evidence  that 
any  one  man  fii^  a  shot  that  took  effect.     Mr.  Cronin  was  not 
able  to  identify  any  one  of  the  soldiers,  and  he  changed  two  names 
at  the  suggestion  of  Captain  Eagar,  in  this  way :  Captain  Eagar 
•ud  there  was  no  such  name  as  West  in  the  company ;  that  there 
was  a  man  named  Weston,  and  accordingly  that  name  was  substi- 
toted  for  the  first.     He  then  said  there  was  no  such  man  as 
Williams  whatever,  and  this  name  was  changed  to  Whitbread. 
There  is  an  order  on  the  rolls  of  this  court,  in  which  the  court 
struck  out  part  of  the  finding  of  a  coroner's  jury,  in  the  case  of 
Dr.  Harty;  the  case  is  not  reported.     The  following  is,  however, 
the  entry  in  the  Crown  book : 

^  In  the  matter  of  an  inquest  on  the  body  of  William  Osprey, 
23rd  November,  1844, 

**  Hus  case  cidled  on,  when  Mr.  Close,  on  the  part  of  William 
Harty,  Esq.,  M.D.,  physician  to  said  Marshalsea,  submits  that  the 
fiodSng  of  Uie  coroner  and  jury  in  this  matter  be  quashed,  in  so  far  as 
rektea  to  the  introduction  of  irrelevant  matter,  reflecting  on  the 
nid  Doctor  Harty ;  whereupon,  and  on  inspection  of  said  inqui- 
ries and  depoations  thereat,  it  is  considered  and  adjudged  that  in 
•0  fiir  same  be  quashed  as  desired. '' 

A  good  findinp^  on  the  foot  of  it  was  quashed  in  B.  v.  Bonny, 
Carthrew,  72.  lliere  must  be  premises  for  the  jury  to  find  on,  and 
if  not,  the  court  ought  to  quash  the  inquisition :  (1  Bac.  Abr.  tit 
''Coroner;"  Ventns,  352;  Barclay t  Case,  Siderfin's  Rep. ;  B.  v. 

Sb^^  12  Mod.;  it.  v.  JParker,2  Levinz ;  B  v. ,  3  Mod.81 ; 

5  Com.  Dig.  G.  12,  tit  ''  Officer : "  Be  Culfyy  5  B.  &  Ad.  230.) 
The  coort  will  interfere  if  the  coroner  practice.    If  the  factB 
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lyTHsMATTKB  Stated  in  the  depositions  were  on  the  fkce  of  the  inquisition,  tben 
liu^BuMB  ^"^^  ^  °^  donbt  about  the  power  of  the  court :  (Re  Mm  L 
Daws,  8  Ad.  &  £L  93H ;  R.  v.  Mills,  4  Nev.  &  Man.)  In  Dr, 
Harty^s  Case,  the  court  looked  into  the  depositions.  Duriitt;  tk 
year  of  the  famine  here^  a  jury  sitting  on  a  person  who  had  fied 
of  hunger,  found  a  verdict  of  murder  against  Lord  John  RuflsdL 
Can  it  be  said  these  absurd  findings  are  to  stand? 

J,  D.  Fitzgerald,  Q.  C. — This  order  has  been  obtained  on  tte 
grounds  of  the  verdict  being  against  law  and  the  weight  of  evi- 
dence.    The  court  is  not  to  weigh  the  evidence,  but  to  see  whether 
or  not  there  has  been  any  evidence  to  warrant  the  finding.     The 
facts  gone  into  by  the  Solicitor-General  had  been  the  case  ftr 
the  defence  of  the  prisoners  on  the  inquest     As  to  the  facts  of 
the  case^  there  was  first  a  controversy  as  to  whether  or  not  tfK 
voters  were  going  of  their  own  free  will  to  the  poUing  place.    All 
agreed  that  there  had  been  no  disturbance  of  any  kind  until  the 
procession  of  voters,  with  the  escort,  reached  Six-Mile  Bridge ;  and 
at  one  time,  when  there  appeared  a  tendency  to  excitement  in  thst 
village,  a  gentleman  whose  evidence  was  unimpeachable,  Mr.  Wil- 
son, induced  the  people  to  give  up  their  sticks  to  the  police  ;  there 
was,  moreover,  when  the  firing  commenced,  a  company  of  the  14th 
regiment  at  the  court-house,  for  the  purpose  of  preserving  oider. 
A  man  named  Canny  deposed  that  he  saw  the  soldiers  load  at 
Thomond  Gate,  by  order  of  Mr.  Delraege,  with  whom  he  saw  a 
pistol ;  that  he  heard  ]Mr.  Delmege  say  to  a  man  in  the  crowd, 
who  was  muttering  something,  **  You  had  better  be  quiet,  my  hi^ 
or  if  you  don't,  I  shall  give  you  the  contents  of  tliis.     You  hate 
had  your  election  ways ;  it  is  time  that  we  should  have  ours,  or 
we  shall  have  blood  for  it/'     This  was  contradicted,  it  is  tme^ 
but  it  is  to  be  assumed  that  the  jury  believed  this  man.     A  man 
named  Tiemey,  who  was  driving  one  of  the  long  cars  on  whidi 
the  militarv  were,  heard  one  of  the  soldiers  saying  that  he  wished 
they  would  get  some  provocation  to  discharge  their  pieces,  before 
they  would  have  to  draw  them  ;  or  words  to  that  eflSect.     Another 
respectable  witness  swore  that  he  was  sitting  on  one  of  the  ade 
walls  of  the  lane  when  the  shots  were  fired ;  that  he  saw  from 
twenty  to  five-and-twenty  people  in  the  lane ;  that  there  was  no 
appearance  of  tumult,  nor  any  attempt  made  to  attack  the  mili- 
tary.    Everybody  was  running  to  see  them ;  that  he  heard  no 
angry  word  spoken,  and  saw  neither  sticks  nor  stones,  but  did  not 
see  the  rear  of  the  procession.     That  a  man  name  Casey  was 
standing  on  the  ground  between  witness's  feet,  and  was  shot  dead 
without  ever  having  stirred.  That  after  the  first  shots  he  had  heard 
a  man  cry  out,  *•  continue  the  firing — fire  front  and  rere."     Another 
witness  stated  that  he  saw  Mr.  Delmege  fire  his  pistol  and  give 
the  word  to  fire.     Mr.  Wilson,  a  magistrate  and  a  gentleman  who 
had  been  in  the  army,  deposed  that  he  saw  one  soldier  come  out  of 
the  lane  and  fire  in  the  direction  of  a  house  on  the  opposite  side ;  and 
ayoungman  run  round  thecorner  of  the  lane  pursued  by  three  scddiers 
stabbing  at  him ;  and  that,  in  his  opinion,  the  conduct  of  the  mill- 
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uy  was  unsoldierlike  and  inhuman.     A  constable  named 
tepoeed  that  there  were  several  shots  fired  in  the  open  square, 
mposite  the  court-house,  by  soldiers  pursuing  people  running  out 
of  the  lane.     It  is  true  that  there  is  a  conflict  of  evidence,  but  still 
there  is  enough  to  warrant  the  finding  of  wilful  murder  by  the 
jory.     The  soldiers,  instead  of  acting  in  conformity  with  the  rules 
for  the  guidance  of  soldiers  in  riots,  had  violated  them.     The  14th 
role  required  that  the  firing  was  to  cease  the  moment  it  became 
uiDecessary.     The  law  infers  malice  from  a  deliberate  act,  or  when 
there  is  no  considerable  provocation.     The   evidence  as  to  the 
identity  was  not  as  satisfactory  as  it  might  be,  but  there  has  been 
DO  usbtance  given  by  the  authorities  to  the  next-of-kin  in  identi- 
fying those  who  had  fired.     Mr.  Cronin,  the  resident  magistrate, 
immediately  after  the  firing  examined  the  muskets  of  the  men^ 
and,  when  ne  found  they  had  been  recently  discharged,  he  took 
down  their  names  to  the  number  of  ten.     The  two  men  whose 
Dimes  had  been  altered,  had  been  acquitted  by  the  jury.     The 
court  ought  not  to  interfere  under  any  circumstances.  The  coroners 
were  not  bound  to  take  the  evidence  in  the  shape  of  a  deposition. 
They  are  merely  to  rectify  the  inquisition  and  evidence  thereon 
(14  2  Phil.  &  M.,  c.  18,  s.  2),  and  this  was  for  the  purpose  of  the 
trill,  not  to  have  the  depositions  in  the  shape  of  a  record.     In 
Buigistrates'  cases,  the  court  merely  decided  as  to  the  legality  of 
documents,  or  as  to  excess  of  jurisdiction:  {R.  v.  Kinneardy  1  Bro. 
iBing.;  JL  v.  Bolton,  1  Q.  B.  Rep.  71.)    Quashing  the  inquisition 
would  prejudice  the  trial  of  the  case  after  this  court  expressing  an 
opinion. 

Sir  Cohnan  (/Loghleny  Q.C.,  for  the  next-of-kin  in  the  Limerick 
ctae. — If  this  verdict  did  any  injustice  in  the  opinion  of  the  court, 
the  remedy  was  to  admit  the  accused  to  bail.  The  court  will  look 
into  the  depositions  for  this  purpose  only :  (J?,  v.  Daltony  2  Strange^ 
911.) 

Mariley,  Q.  C,  replied. — If  the  soldiers  were  assembled  for  an 
nnkwful  purpose,  and  one  of  them  committed  a  murder  in  pur- 
mnce  of  that  unlawful  purpose,  they  would  be  guilty  ;  but  it  was 
bejond  all  question  that  the  soldiers  were  acting  for  a  lawful  pur- 
pose under  lawful  authority.  The  court  should  look  into  the  depo- 
sitions, and  if  the  evidence  is  insufficient  to  warrant  the  finding  of 
the  jorvi  quash  the  inquisition.  In  R.  v.  Jones  and  Bick,  1  Coit 
Ciim.  Cafl.,  an  inquisition  was  quashed  for  uncertainty. 


Maher  iHTH«MATniB 

oftrbScc- 
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Practice — 
Cofoitcn 


Judgment. — November  23. 

Lefboy,  C.  J.,  delivered  the  judgment  of  the  court. — This 
cue  comes  before  us  on  a  motion  to  quash  several  inquisitions 
finding  verdicts  of  wilful  murder  against  the  several  persons  therein 
mentioned.  It  is  grounded,  not  upon  any  defect  in  form  or  substance 
apparent  on  the  face  of  the  inquisition,  nor  upon  any  alleged 
misconduct  of  the  coroner,  but  on  an  allegation  of  the  insufficiency 
of  the  evidence  returned  by  the  coroner  to  support  the  finding  of 
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•IvtrvMaitkb  the  jarj.  Counsel  on  behalf  of  the  next-of-kin  of  some  of  tl 
OF  THE  Six-  deceased  have  been  heard  on  the  motion^  and  now  the  impoiiu 
hiqum^^  question  for  our  decision  is»  whether  it  is  competent  for  the  com 

to  enter  upon  such  an  inquiry,  and  to  quash  an  inquisitioo  o 

^^*       the  ground  suggested?    The  arguments  in  this  case  on  bod 
Practioi       ^^^^^  ^^^  displayed  great  ability  and  research.    Cases  have  beei 
Coromfa     found  which  may  seem  to  furnish  an  analogy,  and  which  hav< 
been  relied  on  for  the  purpose.     Some  of  these  establish  the  mi' 
doubted  right  of  the  court  to  look  into  the  depositions,  and  k 
this  eifect  are  the  cases  of  R.  v.  DaUon  (2  Strange,  911),  ad 
the  MS.  notebv  the  editor  of  a, case  before  Lord  Mansfield,  ii 
which  he  held  that  the  depositions,  and  not  the  inquisition,  weretc 
guide  the  discretion  of  the  court  as  to  admitting  to  bail ;  to  which 
may  be  added  the  case  of  JZ.  v.  MoffrcUh  (2  Strange,  1241.)  There 
is,  then,  besides  these  cases,  the  strong  dictum  in  the  case  of  K  v. 
Hethersole  (3  Mod.  80),  in  which   the  court  is  reported  to  hav< 
said : — "  If  you  can  produce  an  affidavit  that  the  jury  did  not  g< 
according  to  the  evidence,  we  will  grant  the  application  to  quad 
the  inquisition.''    Strong  arguments  have  also  been  urged  as  to  tiM 
convenience  and  even  the  necessity  for  the  existence  of  such  a  juriS' 
diction  in  this  court  to  protect  those  who  are  confessedly  innocent 
No  reported  case,  however,  has  been  found,  and  neither  in  thii 
country,  nor  upon  a  search  in  the  Crown  Office  in  England,  hm 
there  been  any  instance  where  such  a  jurisdiction  has  actually  beei 
exercised  by  an  order  to  quash  the  inquisition  on  account  of  th< 
insufficiency  of  the  evidence  to  support  the  finding.     Under  thi 
circumstances,  having  no  precedent  for  our  guidance,  we  are  bound 
to  consider  maturely  the  consequence  of  complying  with  such  an 
appb'cation,  and  we  do  so  not  only  in  respect  to  the  individuak 
concerned  on  each  side,  but  also  as  regards  the  interests  of  puUic 
justice,  and  the  due  administration  of  the  law.     In  the  first  places 
if  we  are  to  review  this  mass  of  evidence  for  the  purpose  of  contrd- 
ling  the  finding  of  the  jury,  what  a  task  have  we  to  engage  in  to 
juoge  of  its  effect  upon  paper  without  the  advantage  of  observing 
or  knowing  anything  of  the  demeanor  of  the  witnesses,  which  so 
often  proves  the  best  test  of  their  credit.     But  supposing  this  dif- 
ficulty out  of  the  way,  what  must  be  the  result  of  a  decision  one 
way  or  the  other  founded  on  our  forming  and  expressing  an  opinion 
on  the  sufficiency  or  insufficiency  of  the  evidence  to  support  the 
finding.     It  is  admitted  that  our  decision,  if  given  to  quash  the 
inquisition,  would  not  prevent  a  bill  being  sent  up  to  the  grand 
inquest  of  the  country.     If  so,  can  it  be  conceived  that  such  a  bill 
would  come  before  them  unprejudiced  by  the  deliberate,  nay  more^ 
the  authoritative  opinion  of  this  high  tribunal,  announcing  that  the 
evidence  was  not  sufficient  to  sustain  the  finding  of  the  inquest 
On  the  other  hand,  supposing  us  to  decide  that  there  is  evidenoe 
to  warrant  such  a  findmg,  would  the  traversers,  when  arraigned  on 
this  inquisition,  go  to  trial  unprejudiced  by  our  decision,  finding 
that  the  evidence  was  sufficient,  which  would  be  somewhat  of  a 
warrant  to  the  petty  jury  to  confirm  the  finding  of  the  inquisition? 


CRIMINAL   LAW   CASES. 


129 


Are  we,  then,  in  the  absence  of  all  precedent,  to  disregard  or  Ikthbmattkb 
encounter  all  these  diflSculties.     We  do  not  feel  that  we  can,  and,  ^^  '^"'  ^^^' 
therefore,  without  expressing  any  opinion  whatever  on  the  merits  te^JJlmmoN* 

of  the  finding,  or  on  the  suflSciency  or  insufficiency  of  the  evidence        

to  sustain  it,  we  say  "  no  rule  on  this  motion."  ^^^^' 


[NoTB. — On  ioqniiy  in  the  Crown  Office,  the  practice  in  snch  cases  as  this,  has  been,  when 
the  writ  of  certiorm'i  was  retorned,  to  obtain  an  ex  parte  order  to  set  the  case  down  in  the 
cnmn  fist  for  ai^^oment,  books  for  the  judges  to  be  made  up  according  to  the  usnal  course  of  the 
SBUt,  and  eadi  party  to  join  in  the  expense  thereof  within  four  dajs  after  the  serrice  of  the 
oriv  en  the  partiet  interested.— Bkfobticr.] 


Praetiee-^ 
Coromi'a 


OXFORD  CIRCUIT. 

i 

i  Staffobdshire  Summer  Assizes,  1852. 

\  Stafford,  July  28. 

I  (Before  Mr.  Justice  Cresswell.) 

■  Reg.  r.  Whitehousb  and  another,  (a) 

f  CoHMpiraey  to  defraud  of  hotises — Evidence  of  possession. 

]    h  support  of  an  indictment  charging  the  defendants  with  a  conspiracy 

■  to  defraud  and  deprive  B.  of  certain  leasehold  messuages^  whereof  the 
said  B.  was  lawfully  possessed,  and  to  cheat  and  defraud  her  of  the 
ftnts  and  profiU  of  the  said  messuages ;  the  evidence  as  to  B.*s  title 
WESy  that  jF.,  before  her  death,  directed  S,  her  next-of-kin,  to  convey 
Ae  messuages  to  B.on  account  of  a  supposed  equitable  claim  of  B,  to 
wumey  received  by  F.  S.,  after  the  death  of  F.,  and  before  adminis- 
tratitm,  executed  an  agreement  to  assign  to  B,,  and  went  with  her  to 
the  houses,  and  pointed  out  the  property,  and  said  B.  was  landlady, 
amd  Aehoped  the  tenants  would  not  shuffle  with  her  as  they  had  with  F. 
B.  afterwards  received  a  small  sum  as  rent.  There  was  no  proof 
thai  F.  or  S.  were  ever  in  possession,  and  no  other  evidence  of  BJs 
tUie. 

BeH  that  there  was  some  evidence  of  a  possession  by  B.  to  support  the 
avermemt  in  the  indictment. 

THE  defendants,  Isaac  Whitehouse  and  James  Teneb,  were 
indicted  for  conspiracy. 
The  1st  count  of  tne  indictment  alleged  that  the  defendants, 
mten&ig  to  defraud  one  Margaret  Barbara  Beard,  and  to  molest 
and  disturb  her  in  the  peaceable  possession  and  quiet  enjoyment 
of  her  property,  and  goods  and  chattels,  on  the  Ist  day  of  May, 


TOL.  VI. 


(a)  Reported  bj  J.  E.  Davis,  Esq.,  Barrister-at-Law. 
K 


130 


CRIMINAL    LAW  CASES. 


Whiteuousb 
axd  anotueb. 

1852. 


Reo.  1850,  did  conspire,  &c.  by  divers  false  pretences,  and  subtle  meaiw 
and  devices,  falsely,  unlawfuUy  and  fraudulently,  to  cheat,  deprive 
and  defraud  the  said  Margaret  Barbara  Beard  of  certain  lease- 
hold  tenements  and  messuages,  to  wit,  sixteen  leasehold  meesoegei 

situate  and  being  in  Smallbrook    Street,  in   the   town   of  Bi^ 

Conspiracy  to  uiingham,  in  the  county  of  Stafford,  and  called  the  Inkleys,  and  of 
defraud—     Certain  lands,  houses,  and  messuages  situate  and  being  in  the  parisk 
Evidence,     ^f  Tipton,  in  the  county  of  Stafford,  and  to  which  the  said  Margaret  . 
Barbara  Beard  then  laid  claim  and  title,  and  was  entitled,  and  d 
certain  deeds,  documents  of  title,  and  other  papers,  writings  and 
certificates,  then  of  and  belonging  to  the  said  Margaret  J^baia 
Beard,  and  in  her  possession,  and  used  by  her,  and  necessary  for 
the  purpose  of  establishing  her  said  claim  and  title,  which  the  said 
Isaac   Whitehouse  and  James  Tench   then  well   knew,  and  to 
acquire  and  obtain  the  same  for  themselves.     The  count  then 
proceeded  to  allege  as  overt  acts,  that  whilst  the  said  Mai^garet 
Barbara  Beard  was  lawfully  and  rightfully  iu  possession  of  tbe 
said  deeds,  documents  and  papers,  writings  and  certificates,  to  wit, 
on  the  let  day  of  May,  1850,  the  defendants,  in  pursuance  of  the 
conspiracy,  by  false  pretences,  to  wit,  the  pretences  of  aiding  and 
assisting  the  said  Margaret  Barbara  Beard  to  acquire  and  obtam 
her  said  property,  to  wit,  the  said  messuages,  &c.  and  that  it  WM 
necessary  for  them  to  have  the  said  deeds,  documents,  papers  and 
writings  for  that  purpose,  procured  the  said  deeds,  documents  and 
papers,  writings  and  certificates,  of  and  from  the  said  Margaret 
Indictment.       Barbara   Beard.     And   further,   that   whilst   the   said  Margaret 
Barbara  Beard  laid  claim  and  title,  and  was  entitled  to  the  oud 
messuages  at  Birmingham,  to  wit,  on  the  1st  day  of  Movembff, 
1850,  the  defendants,  in  pursuance  of  the  conspiracy,  caused  and 
procured  to  be  given  and  administered  to,  and  to  be  drunken  by, 
and  gave  and  administered  to  one  William  Francis  Shaw,  thi 
administrator  of  the  estate  and  effects  of  one  Sarah  Francis,  who 
died  possessed  of  the  said  messuages  at  Birmingham,  certain  in- 
toxicating liquors  and  drugs,  and  then  caused  and  procured  the 
said  William  Francis  Shaw  thereby  to  become  intoxicated  and 
incapable  of  understanding  what  he  was  doing,  and  then  caused 
and  procured  the  said  Wiluam  Francis  Shaw,  whilst  in  such  stilo 
and  condition,  to  sign  and  seal  certain  deeds,  papers,  documenfib 
mortgages  and  conveyances ;  to  wit,  a  certain  deed  purporCing  to 
convey  the  said  messuages  to  the  said  Isaac  Whitehouae,  and  a 
certain  other  deed  purporting  to  be  a  mortgage  of  the  said  mes- 
suages to  the  said  Isaac  Whitehouse,  the  contents  of  which  said 
several  deeds  and  documents   were  then  unknown  to  the  said 
William  Francis  Shaw,  by  reason  of  his  then  beinff  so  intoxicated, 
and  that  the  defendants  then  took  possession  of  the  said  deeds 
and  documents,  and  gave  the  sum  ot  thirty  pounds  to  the  said 
William  Francis  Shaw,  in  consideration  of  his   so  sealing  and 
signing  the  said  several  deeds,  which  said  sum  was  a  sum  veiy 
far  below  the  value  of  the  said  messuages ;  and  the  defendants 
then  procured  the  said  William  Francis  Shaw  to  give  to  die  said 
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Tench  the  sum  of  eight  pounds  for  his  services  in  drawing        Reo 
said  several  deeds,  and  in  and  about  transacting  the  said  ^^_f; 
;  and  further,  that  the  said  defendants  on  the  day  and  year     """"' 
id,    in   further   pursuance    of  the    said    conspiracy,  &c 
1  npoD  the  said  messuages,  and  took  and  have  taken  the        ^^^^* 
nd  profits  and  kept  possession  thereof  from  the  time  last  conmiraev  to 
id,  hitherto ;  to  the  great  damage,  &c  defraud-- 

indictment  contained  eleven  other  counts,  varying  the  Evidence, 
,  of  which  the  fourth  is  the  only  one  material  to  be  noticed 
That  count  alleged  that  the  defendants  on  the  1  st  day  of 
iber,  1850,  conspired  together  by  divers  false  pretences  and 
means  and  devices,  to  cheat,  defraud  and  deprive,  and  oust 
possession,  a  certain  person,  to  wit,  one  Margaret  Barbara 
,  of  certain  messuages,  to  wit,  sixteen  messuages,  situate  in 
vn  of  Birmiugham  m  the  county  of  Warwick,  and  whereof 
d  Margaret  Barbara  Beard  was  then  lawfully  possessed, 
)  cheat,  deprive  and  defraud  the  said  Margaret  Barbara 
of  certain  rents  and  profits  arising  from  and  out  of  the 
lessuages,  and  to  acquire  and  obtain  to  themselves  the  said 
ants,  the  said  messuages,  and  the  said  rents  and  profits ;  to 
sat  damage,  &c. 

bill  of  indictment  was  originally  found  at  the  Staffordshire  Case. 
)T  Sessions,  and  was  subsequently,  on  the  application  of  the 
ants,  removed  by  certiorari  into  the  Queen's  Bench.  It 
-ied  before  Mr.  Justice  Wightman,  at  the  Staffordshire 
:  Assizes,  1852,  when  the  defendants  were  convicted.  A 
r  a  new  trial  was  afterwards  obtained  and  made  absolute, 
sordingly  the  case  now  came  on  for  trial  a  second  time, 
case,  on  the  part  of  the  prosecution  was,  that  a  Mrs.  Francis 
I  statement  before  her  death  in  1850,  to  the  effect  that  her 
id  had  wrongfully  obtained  two  sums  of  500/.  each,  left 
the  will  of  one  Catherine  Hickins;  and  Margaret  Barbara 
the  prosecutrix,  the  widow  of  Daniel  Beard,  a  jeweller  of 
gham,  being  equitably  entitled  to  those  two  sums,  Mrs. 
9  requested  William  Francis  Shaw,  her  grandson,  who 
uently  took  out  letters  of  administration  to  his  grandmother's 
to  assign  the  leasehold  messuages  in  Birmingham  to  Mrs. 
Previous  to  Mrs.  Francis's  death,  the  prosecutrix  took 
teps  to  get  either  the  money  alleged  to  be  due  to  her  or  the 
\j  at  Birmingham,  and  she  also  laid  claim  to  other  property 
on,  but  under  different  circumstances.  Her  claims  made  her 
bat  notorious ;  and  the  defendant  Whitehouse,  who  kept  a 
house  at  Tipton,  proffered  his  assistance  in  the  matter,  and 
uently  introduced  her  to  the  other  defendant,  Tench,  who 
merly  been  an  attorney.  Whitehouse  paid  a  sovereign  for 
obtain  some  documents  then  in  the  hands  of  a  third  party, 
',  a  copy  of  the  will  of  Catherine  Hickins,  a  pedigree,  and  a 
r  a  private  act  of  Parliament.  Tench  accompanied  her  to 
Mrs.  Francis,  who  upon  that  occasion  told  Tench  that  she 
^▼ed  moneys  due  to  the  husband  of  the  prosecutrix,  and 
K  2 
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Rsb.  handed  over  to  Tench  some  papers  relating  to  the  transaction 
On  the  31st  of  August,  1850,  soon  after  Mrs.  Francis's  deatk 
WiUiam  Francis  Shaw  came  to  the  house  of  the  prosecutrix,  and 
an  agreement  for  an  assignment  of  the  Birmingham  property  wu 
1852.  drawn  up  and  executed  by  Shaw  to  the  prosecutrix,  under  the 
Cantptracv  to  ^7®  ^^  *^®  defendants.  Shaw^,  Tench,  and  the  prosecutrix  then 
dejrtmd^  Went  to  Birmingham,  and  what  took  place  there  was  described  in 
^^^ndenee,  the  foUowing  words  by  the  prosecutrix :  "  Shaw  took  me  round 
the  premises,  and  said  I  was  landlady.  He  told  the  tenants  he 
hoped  they  would  not  shuffle  with  me  as  they  had  with  his  grand- 
mother. One  of  the  tenants,  Mary  Malin,  paid  me  two  shillings 
rent  then.  I  afterwards  received  rents  by  the  hands  of  the 
defendant  Whitehouse,  to  the  amount  of  ZL  12«.  in  the  whole. 
He  had  advanced  me  26/.,  and  he  retained  the  rents  to  pay  him- 
self. In  December,  1850, 1  applied  to  him  for  more  money,  but  he 
refused,  and  wanted  me  to  agree  to  a  sale  of  the  property.  I 
agreed  that  one-half  of  it  should  be  sold  for  350t,  or  the  whole  for 
700/.  I  was  preparing  at  the  defendant  Whitehouse's  to  attend 
the  sale,  but  he  said  I  ought  not  to  do  so,  as  I  had  appointed  him 
my  agent.  He  used  violent  language  to  prevent  my  going.  He 
is  now  in  possession  of  the  property;  He  and  Oswald  Tench,  a 
son  of  the  other  defendant,  have  received  the  rents  since.** 

Thomas  Norton,  a  surveyor  at  Birmingham,  stated  that  be 
received  authority  from  Whitehouse  to  receive  the  rents.  He 
told  the  witness  that  he  was  acting  for  Mrs.  Beard.  In  conse- 
quence of  the  expense  of  ejectments,  repairs,  &c.,  there  was  no 
money  to  pay  over,  the  property  producing  only  about  6/.  or  7/. 
a-year  instead  of  111/.  The  instructions  to  the  witness  were 
sometimes  from  Shaw  and  Whitehouse  jointly.  Whitehouse  toW 
him  that  if  he  could  get  a  customer  for  the  property  at  400i  be 
would  give  him  100/.  out  of  it.  The  property  was  put  up  for  sale, 
but  not  sold,  but  Whitehouse  told  the  witness  it  was  sold  privately 
at  the  door  of  the  inn  for  215/.,  to  a  person  named  Twist.  The 
witness  deposed  to  a  conversation  between  the  two  defendants, 
in  which  they  said  they  would  try  and  get  Shaw  to  their  house,  and 
with  a  glass  or  two  of  liquor  he  would  do  anything.  When  in 
September  or  October,  1850,  the  witness  told  Whitehouse  tint 
the  tenants  were  inquiring  for  Mrs.  Beard,  and  wondered  why  she 
did  not  come  for  the  rents,  he  replied,  "  You  must  not  know  any- 
thing about  Mrs.  Beard,"  adding  some  opprobrious  language 
respecting  her. 

Another  witness,  who  had  lent  Mrs.  Beard  some  money,  stated 
that  the  defendants  came  to  her,  and  asked  her  if  she  could  nol 
have  Mrs.  Beard  taken  up  for  obtaining  money  by  false  pretences, 
and  Whitehouse's  wife  said,  in  Tench's  presence,  she  would  give  anj 
money  in  reason,  if  the  witness  would  throw  the  prosecutrix  intc 
prison  to  blacken  her  character,  upon  which  Tench  said,  "  Nevci 
mind,  I'll  make  you  all  right. "  The  agreement  by  Willian 
Francis  Shaw,  to  assign  the  property  was  put  in.  It  recited  ai 
agreement  by  Mrs.  Francis  to  assign,  and  that  Shaw  had  taken  ou 
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letters  of  administration  to  her  estate.     The  letters  of  administra-        Bko. 
tion  were  produced  by  the  defendants  (after  notice  to  that  effect),  ^^^Jl 
and  they  bore  date  in  September,  1850. 
At  the  close  of  the  case  for  the  prosecution, 
Allen,  Serjt.,  objected  that  there  was  no  evidence  of  any  con-        ^^^2. 
epiracy  between  the  defendants,  applicable  to  any  one  of  the  twelve   cwu^cy  to 
cooDts  of  the  indictment ;  and  also  that  there  was  no  proof  that     defraud— 
the  proeecatrix  was  entitled  to  the  property,  to  defraud  her  of  which 
the  defendants  were  indicted. 

Cresswell,  J. — The  evidence  is  certainly  a  little  defective  with 
regard  to  the  title.  [After  going  through  the  counts  of  the  indict- 
meDt,  his  lordship  said :]  The  counts  and  parts  of  counts  relating 
to  property  at  Tipton  tail,  of  course,  so  also  all  that  relate  to  a 
conspiracy  in  respect  of  Shaw.  The  fourth  is,  I  think,  the  count 
to  which  the  evidence  applies.  That  count  charges  a  conspiracy 
to  defraud  and  oust  out  of  possession  of  the  prosecutrix  certain 
messuages  at  Birmingham,  whereof  she  was  then  lawfully  pos- 
seiised,  and  to  defraud  her  of  the  rents  and  profits  arising  from  the 
said  messuages,  and  to  acquire  to  themselves  the  said  messuages, 
rents  and  profits.  This  is  the  count  to  which  it  appears  to  me  the 
case  must  oe  confined. 

A,  W.  Hoggins,  for  the  prosecution,  assented,  remarking  that 
this  was  the  view  taken  by  Mr.  Justice  Wightman  on  the  former 
trial. 

Atten,  Seijt. — Confining  the  issue  to  the  fourth  count,  what 
evidence  is  there  of  conspiracy  ?  There  was  nothing  "to  implicate 
the  defendant  Tench. 

Cresswell,  J. — I  think  whatever  was  done,  was  done  by  both. 

The  acts  are  done  in  concert.    The  question  is,  whether  the  object 

of  those  acts  was  to  cheat  and  defraud?     I  cannot  withdraw  the 

case  from  the  jury  in  that  respect.     There  is  one  point,  however, 

already    mentioned,  on   which  I   have  a  doubt.      I   have  great 

doubt  as  to  any  of  the  parties  talked  of  being  entitled.     The 

endence,  as  it  at  present  stands,  is,  that  Mrs.  Francis  desired  her 

grandson  to  convey  the  property  to  Mrs.  Beard,  but  there  is  no 

eridence  that  Mrs.  Francis  was  in  receipt  of  the  rents.     There  is 

nothing  that  can  be  strictly  caUed  evidence  of  title,  not  even  of  a 

tenancy  at  wilL     But  I  think  there  is  some  very  slender  evidence 

to  go  to  the  jury  on  the  fourth  count,  although  it  is  very  difficult 

to  decide  between  little  and  nothing.     Mrs.  Beard  says, ''  Shaw 

took  me  round  and  said  I  was  landlady ;  one  of  the  tenants  paid 

me  two  shillings.     The  tenants  were  told  not  to  shuffle  with  me  as 

they  had  done  with  Shaw's  grandmother.     I  received  3/.  \2s.  from 

Whitebouse  for  rent."      That  amounts  to  an  assertion  that  the 

rent  was  received  for  her;  and  then  Shaw  agrees  to  assign  to  her^ 

and  if  the  party  to  whom  a  conveyance  is  made  is  in  possession, 

the  presamption  is  that  the  conveyor  had  title. 

AUeny  Serjt. — The  letters  of  administration  to  Shaw  were  granted 
in  September,  1850,  but  these  acts  were  done  in  August. 
Cbe88W£LL»  J. — That  does  not  signify. 
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AlUriy  Serjt.,  then  proceeded  to  address  the  jury  for  the  defendant 
and  called  evidence  to  rebut  the  case  for  the  prosecution. 

Verdict f  Not  gtuUjf. 
A,  W,  Hoggins  and  Chandos  Pole,  for  the  prosecution. 
Alleuy  Serjt.,  and  Rupert  Kettle^  for  the  defendants. 


OXFORD    CIRCUIT. 


Staffordshire  Summer  Assizes,  1852.  ■ 

Stafford,  July  29. 
(Before  Mr.  Justice  Cresswell.) 
Reg.  v.  Read,  {a) 

Conspiracy  to  cheat  and  defraud,   by  the  sale  of  unsound  Jtorseir' 

Evidence,   • 

On  an  indictment  against  A.jB,,  C.yD,y  E,,F,,  G.,  and  H,,for  conspiraen 
to  cheat  M,  by  selling  a  glandered  horse  as  a  sound  horse,  the  evidence 
was,  that  A,  having  previously  cheated  M.  by  selling  him  a  kickifig 
horse,  the  defendants  B.,  C,  D,,and  E.,  obtained  that  horse  from  M, » 
exchange  for  a  glandered  horse,  which  he  subsequently  sold,  A^ 
accompanied  by  G,,  afterwards  sold  M,  another  hoi-se,  in  which  tram- 
action  the  latter  was  again  defrauded.  Some  evidence  was  given  to 
show  that  A,  was  frequently  in  company  with  some  of  the  other  defen' 
dants,  and  that  he  was  aware  of  a  previous  sale  of  the  glandered 
horse  by  them,  but  there  was  no  other  evidence  to  connect  him  with  its 
sale  to  M. 

Held,  that  in  the  absence  of  any  evidence  clearly  leading  to  the  eoneht' 
sum  that  A,  was  a  party  to  that  sale,  there  was  no  evidence  of  a  am- 
spiracy  to  go  to  the  jury  against  him, 

JOSIAH  READ,  together  with  George  Tagg,  Richard  James, 
William  James,  Samuel  Bould,  Samuel  Broughton,  Charles 
Challinor,  otherwise  Charles  Chawner,otherwise  Charles  Brown,  and 
Thomas  Hughes,  were  indicted  for  conspiracy  to  defraud,  and  for 
obtaining  money  by  false  pretences.  The  indictment  contained  twelve 
counts.  The  first  count  charged  the  defendants  with  obtaining 
a  horse  from  William  MeUor,  by  falsely  pretending  that  a  glan- 
dered mare  was  sound.     The  other  counts  were  for  conspiracy, 

(a)  Reported  by  J,  E.  Davis,  Esq.,  Barruter-at-Law. 
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and  charged  the  defendants  with  conspiring  to  defraud  Mellor,  by        Bko. 
putting  off  and  representing  unsound  horses  as  sound.  ^' 

All  the  defendants,  with  the  exception  of  Josiah  Read  and        _f^' 
William  James,  were  tried  at  the  opring  Assizes,  before  Mr.        1852. 
Baron  Piatt,  when  some  of  them   were  convicted  and   others  ^   "T~ 
acquitted.     The   defendant  Bead,  had  not  surrendered  at  that     ^m^ 
time,  but  having  now  done  so,  was  put  on  his  trial  alone. 

The  evidence  of  the  prosecutor,  W  illiam  Mellor,  was,  that  some 
time  previously  to  November  1851,  he  brought  a  black  mare  from 
the  defendant  Bead,  who  was  a  horse  dealer,  and  kept  a  public- 
house  at  Newcastle-under-Lyne.     The  defendants,  Tagg,  Bichard 
James,  Bould  and  Hughes,  were  present.     It  turned  out  a  kicker. 
She  broke  a  window  three  days  after  he  purchased  her.     Bould 
and  Hughes  subsequently  came  to  the  prosecutor  at  Burslem,  and 
told  him  the  black  mare  would  kill  him  if  he  kept  her,  and  they 
knew  where  there  was  a  good  honest  mare  likely  to  suit  him. 
They  applied  to  him  several  times  about  her.     On  the  23rd  of 
November,   the  prosecutor    went   with  them  to  the   Hare   and 
Hounds  public-house,  in  Newcastle,  kept    by    Bichard   James. 
Tagg  came  in  while  they   were  there.     James  brought  a  bay 
mare  out,  and  he  and  Tagg  said  it  was  a  good  honest  mare.  They 
treated  the    prosecutor   to    some  rum.      Tagg   offered    him    2/. 
to  exchange  the  black  mare  for  the  bay,  and  the  bargain  was 
struck.     In  a  few  hours  the  prosecutor  found  the  bay  mare  was 
glandered,  and  he  took  her  back  to  Tagg  and  James,  at  Newcastle. 
They  laughed,  and  said  it  was  a  cold.     The  prosecutor  said  he 
must  call  on  Tagg  for  the  black  mare  or  its  worth.     He  said  he 
had  sold  it.     The  prosecutor  afterwards  agreed  to  take  2/.  for  the 
bay.     On  the   12th  of  December,  Bead,  Challinor,  and  others, 
brought  him  another  black  mare.     Bead  said  she  was  a  very  good 
one  and  would  get  some  money  together.     The  prosecutor  gave 
one  of  his  own  horses  in  exchange.    On  trying  the  mare,  he  found 
she  could  not  do  any  work,  being  very  ill  and  broken-winded. 
He  afterwards  returned  her  to  Bead,  but  received  no  compensation 
from  him  or  any  one  else.     Evidence  was  then  adduced,  showing 
that  the  bay  mare  purchased  by  the  prosecutor  from  Tagg  on  the 
23rd  of  November,  was  in  the  possession  of  the  defendant,  Samuel 
Broughton,  on  the   17th  of  October  previous,  and  that  she  was 
then  glandered.  The  mare  was  hired  on  that  day  for  a  journey,  and 
was  put  up  at  Bead's  public-house.  Bead  came  out  and  asked  if  that 
was  not  Brou^hton's  mare,  and  seeing  the  state  she  was  in,  said  it 
was  a  great  pity.     It  was  also  proved  that  at  the  latter  end  of 
October,  William  James,  Broughton  and  Challinor,  sold  a  mare 
to  a  person  of  the  name  of  Byder,  for  a  horse  of  his  and  21.  in 
money.     Bead  was  not  present  at  the  transaction,  but  in  half  an 
hoar  afl^erwards  he  took  away  the  horse  sold  by  Byder.     In  a 
short  time,  Byder  discovered  that  the  mare  was  glandered,  and 
returned  it  to  William  James,  who  said,  when  Broughton  came, 
Byder  should  have  his  horse  back  again.  Broughton  did  not  come, 
and  James  afterwards  said  that  Broughton  had  sold  the  horse,  and 
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Rbo.        it  was  seen  a  few  days  afterwards  in  Ta^'s  posBession  in  Newcastle 
"•  fair.     Some  evidence  was  given  to  prove  tne  identity  of  the  mare 

^'       sold  to  Ryder,  with  that  subsequently  sold  to  the  prosecutor  on 

1852.       the  23rd  of  November.     Witnesses  were  then  examined  to  prove 

~T~        Read's  connexion  with  the  sale  of  an  unsound  horse  to  William 

*£^daSir  Cole,  several  months  before,  and  another  to  Luke  Lawton,  ia 

May  1851,  but  there  was  no  evidence  to  connect  any  of  the  other 

defendants  with  these  transactions. 

Thomas  Blood,  a  superintendent  of  police,  stated  that  Read 
was  in  the  habit  of  attending  fairs^  and  was  frequently  in  the 
company  of  the  two  James's. 

The  case  for  the  prosecution  having  closed^ 
Cresswell,  J.  said,  the  charge  of  conspiracy  against  Read 
failed.  The  evidence  merely  throws  a  discredit  on  him  as  a  dealer. 
The  first  count  charges  the  defendants  with  a  false  pretence,  bj 
putting  off  a  glandered  horse  as  a  sound  one.     That  will  not  do^ 
as  against  Read.     The  other  counts  are  for  conspiracy,  but  in 
truth  the  whole  twelve  counts  are  the  result  of  one  transaction, 
and  I  do  not  think  there  is  enough  evidence  to  leave  to  the  juiy 
to  form  any  opinion  upon.     The  defendants  are  low  dealers,  and 
Mellor,  the  prosecutor,  bought  a  black  mare  from  Read,  and  was 
no  doubt  cheated  by  him.     Then  Tagg,  being  the  owner  of  i 
glandered  mare,  and  Richard  James,  the  keeper  of  a  public  house, 
take  advantage  of  the  circumstance,  and  tell  Mellor  he  has  bought 
a  kicking  mare,  and  they  get  it  from  him,  imposing  the  gland^ 
mare  on  him  in  exchange.     That  is  the  conspiracy  charged  and 

f  roved,  and  on  which  some  of  the  parties  were  properly  convicted. 
t  is  true  it  is  not  necessary  to  prove  that  all  tne  parties  met 
together.  If  any  evidence  or  circumstance  had  been  adduced, 
safely  leading  to  the  conviction  that  Read  was  a  party  although 
absent,  that  would  do.  But  all  that  has  been  done,  is  to  raise  a 
suspicion  that  from  having  cheated  twice,  he  entered  into  the  other 
conspiracy. 

Verdict y  Not  ffuSty. 
Kenealey  and  Hunty  for  the  prosecution. 
P.  M^Mahon,  for  the  defendants. 
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OXFORD  CIRCUIT. 

Oxford  Summer  Assizes,  1852. 

July  16. 

(Before  Mr.  Justice  Cresswell.) 

Reg.  v.  Noon,  {a) 

Mwder — Manslaughter  and  misadventure — Definition  of  *  malice  afore" 
thought ' —  Words  no  provocation  in  law. 

If  a  blow  without  provocation  is  wilfully  infiicted,  the  law  infers  that  it 
wu  done  with  malice  qforethoughtj  and  if  death  ensues,  the  offender  is 
guUty  of  murder^  although  the  blow  may  have  been  given  in  a  moment 
of  passion. 

Irritating  language  by  the  deceased  forms  no  provocation  in  law,  so  as  to 
reduce  the  crime  to  manslaughter. 

The  prisoner  was  indicted  for  the  murder  of  his  wife,  and  it  appeared 
that  on  his  return  home  late  at  night  drunk,  the  deceased  made  use  of 
mme  taunting  language  to  him,  upon  which  he  took  down  a  sword  from 
Ike  shelf,  and  unsheathed  it,  and  struck  her  with  the  flat  part  of  it,  and 
the  then  attempted  to  reach  the  door  of  the  room  through  which  her 
daughter,  who  was  on  the  outside,  endeavoured  to  pull  her,  the  prisoner 
following  her.  She  immediately  afterwards  screamed,  and  on  being 
pulled  out  of  the  rootn  by  her  child,  a  wound  on  the  left  side  was  ob' 
terved,  of  which  she  died  in  a  few  hours.  The  defence  was,  that  the 
deceased  in  resisting  the  efforts  of  her  daughter  to  remove  her  from 
the  room,  fell  beick  on  the  sword,  which  the  prisoner  was  too  much  in- 
toxicated to  know  was  unsheathed.  Cresswell,  J.  directed  the  jury, 
that  if  the  prisoner  used  the  weapon  wilfully,  that  was  such  malice 
aforethought  as  the  law  required,  arui  he  was  guilty  of  murder  ;  but 
tf  the  deceased  rushed  on  the  sword  accidently,  he  must  be  acquitted 
altogether,  and  if  the  wound  was  inflicted  in  a  struggle  at  the  door,  the 
prisoner  having  the  sword  in  his  hand,  but  without  any  intention  on 
kit  part,  to  use  it,  then  there  was  a  careless  use  of  the  sword,  which 
made  him  guilty  of  manslaughter. 

ELIJAH    NOON  was  indicted  for  the  murder  of  Charlotte 
Noon,  his  wife,  at  Oxford,  on  the  2nd  of  May,  1852. 
The  facts  of  the    case   appeared  from    the    evidence  of  the 
prisoner's  daughter,  a  little  girl,  twelve  years  of  age.     She  stated 
^t  m  consequence  of  her  father  not  returning  home  on  Saturday 
^ght  the  2nd  of  May,  her  mother  went  to  look  for  him  soon  after 

(a)  Reported  bj  J.  E.  Davis,  Eeq.,  Barrister-at-LAw. 
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Bbo.        midnight.     They  returned  together  in  a  few  minutes;  he  was  not 
Noon        sober.     Her  mother  upbraid^  him  with  staying  out  so  late.^  He 

'       took  some  money  out  of  his  pocket  and  counted  it.     She  sud  he 

1852.       could  treat  other  persons  and  not  her.     He  then  took  down  a 

iMer-"     8^^^  ^^  ^^  shelf,  pulled  it  out  of  the  sheath,  and  struck  die 

JAmttotyAter.  deceased  who  was  sitting  down,  on  the  back  with  the  flat  part  of 

the  sword.     The  child  ran  to  the  door  and  got  outside ;  the  mother 

got  up  and  attempted  to  follow  her,  and  her  daughter  took  hold  of 
er  hand  to  puU  her  through.  The  fisither  was  standing  in  die 
room,  and  according  to  the  child's  first  account,  he  went  to  his 
wife  at  the  door,  with  the  sword,  and  ran  it  into  her  left  side.  It 
appeared  however  that  the  witness  could  not  see  the  actual  thrust ; 
but  her  mother  screaming,  the  child  pulled  her  out  of  the  rooia 
into  the  street,  where  she  fell  down.  She  was  then  led  to  a  ndgfa- 
hour's,  and  was  subsequently  taken  back  to  her  own  house.  The 
prisoner  had  in  the  meantime  replaced  the  sword  in  its  sheath  oo 
the  shelf.  On  examination,  a  wound  nine  inches  long  was  found 
in  the  left  side  of  the  deceased,  of  which  she  died  in  about  twenty- 
four  hours.  The  prisoner  paid  every  attention  to  her  during  her 
lost  moments.  The  deceased  stated  in  her  husband's  presence, 
that  he  had  done  it  with  a  sword.  She  subsequently  said  to  hm^ 
"  Elijah,  I  freely  forgive  you,  as  I  hope  the  Lord  will  foigive 
me,  but  always  avoid  passion." 

Pigott  addressed  the  jury,  contending  that  the  facts  proved  were 
consistent  with  the  supposition  that  the  deceased,  in  resisting  the 
effort  of  the  daughter  to  remove  her  from  the  room,  fell  back  on 
the  sword,  which  the  prisoner  was  too  much  intoxicated  to  know 
was  unsheathed.  In  the  course  of  his  remarks,  the  learned 
counsel  commented  on  the  absence  of  express  malice,  and  cited 
Sussell  on  Crimes  (2nd  edit  vol.  1,  p.  483.)  Express  malice  is 
where  one  person  kills  another  with  a  sedate,  deliberate  mind  and 
formed  design  ;  such  formed  design  being  evidenced  by  external 
circumstances,  discovering  the  inward  intention ;  as,  lying  in  wait, 
antecedent  menaces,  former  grudges,  and  concerted  schemes  to 
do  the  party  some  bodily  harm. 

Cresswell,  J.  in  summing  up,  said :  "  The  charge  is  one  of 
wilful  murder,  and  the  indictment  charges  that  the  pnsoner  com- 
mitted the  crime  with  malice  aforethought.  It  is  my  duty  to  ex- 
plain to  you  what  that  means,  and  for  that  purpose  I  will  read  to 
you  the  language  of  a  much  higher  authority  than  my  own.  The 
use  of  those  words  does  not  require  you  to  find  any  previous 
grudge  or  malignant  feeling.  It  is  sufficient  if  any  act,  likely  to 
produce  a  serious  injury,  is  done  wilfully.  In  the  first  passage  I 
am  going  to  quote,  the  author  says,  "  When  the  law  makes  use  of 
the  terms  malice  aforethought  as  descriptive  of  the  crime  of  murder, 
it  is  not  to  be  understood  in  that  narrow  restricted  sense  to  which 
the  modern  use  of  the  word  malice  is  apt  to  lead  one,  a  principle 
of  malevolence  to  particulars.  For  the  law  by  the  term  mahce 
in  this  instance,  meaneth,  that  the  fact  hath  been  attended  with 
such  circumstances  as  are  the  ordinary  symptoms  of  a  wicked, 
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depraved,  malignant  spirit.''  (i)    Now,  if  a  person  use  a  deadly        Rbo. 

weapon,  that  is  evidence  of  mauce.     Again :  ^^  any  formed  design  *- 

of  doimi^  mischief  may  be  called  malice,  and  therefore  that  is  not        ^^' 

such  kimng  only  as  proceeds  from  premeditated  hatred  or  revenge        1852. 

•j^unst  the  person  kiUed,  but  also  m  many  other  cases,  such  as  is     ^"T^ 

tcoompanied  with  those  circumstances  that  show  the  heart  to  be  MeaulJigkter, 

perversely  wicked,  is  adjudged  to  be  of  malice  prepense,  and  con- 

leqaently  murder."  (c)     This  is  expressed  more  intelligibly  by  the 

kte  Mr.  Justice  Littledale,  who  says,  '^  That  malice  in  its  legal 

sense,  denotes  a  wrongful  act,  done   intentionally   without  just 

cause  or  excuse."  {d)     Therefore,  if  vou  think  the  prisoner  used 

the  weapon  wilfully,  then  that  is  such  malice  as  the  law  requires. 

The  great  question  for  your  consideration  is,  whether  the  wound 

was  given  wilfully.  If  done  by  the  accident  of  the  woman  rushing 

on  the  sword,  the  prisoner  would  not  be  responsible.     If  you  can 

find  any  evidence  that  he  used  the  sword  carelessly,  and  that 

without  intending  to  inflict  a  wound,  he  caused  it,  then  he  is 

goilty  of  manslaughter ;  but  if  he  used  it  intending  to  inflict  a 

wound,  then  he  is  guilty  of  murder. 

Mr.  Justice  Cresswell  then  went  through  the  evidence,  and 
upon  that  part  of  it  relating  to  the  ob8er\'ation8  of  the  deceased 
immediately  before  the  prisoner  took  the  sword  down,  observed, 
that  where  death  is  occasioned,  words  form  no  justification  in  law. 
flTien  in  a  contest,  the  law  makes  great  allowance  for  blows  and  a 
personal  encounter,  but  not  for  words.     If  therefore,  in  conse- 
qaence  of  words,  the  prisoner  was  provoked  and  intended  to  do 
the  deceased  a  grievous  injury,  that  is  no  justification  or  allevi- 
ation of  the  offence.  In  conclusion,  the  learned  judge  said  *'  There 
is  no  evidence  of  any  conflict  or  of  any  provocation  in  law.     If 
the  prisoner  used  that  sword  intending  to  do  a  serious  injury,  that 
is  such  evidence  of  malice  as  the  law  holds  to  be  murder.     If  the 
deceased  woman  rushed  upon  it,  then  it  was  an  accident,  and  he 
is  not  guilty.     If  the   wound  was  inflicted  in  a  struggle  at  the 
door,  without  any  intention  on  the  part  of  the  prisoner  to  use  it, 
but  having  the  sword  in  his  hand,  then  there  was  such  a  careless 
use  of  that  sword  as  to  make  him  guilty  of  the  crime  of  man- 
slaughter. 

Verdict^  Guilty  of  manslaughter. 
Cripps  and  Saun/er^  for  the  prosecution. 
Piffoit  and  Iluddleston,  for  the  prisoner. 

(&)  Foster'i  Crown  Law,  p.  256. 

(<r)  1  HAwkins'  Pleas  of  the  Crown,  c.  31,  s.  IS,  cited  1  Rassell  on  Crimea,  2nd  edit. 
^482. 
{i)  IfPhenon  v.  Daniels,  10  B.  &  C. 
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(Coram  Jebvir,  C.  J.,  Parke,  B.,  Aldebson,  R,  Wightmah,  J, 
and  Cresswell,  J.) 

Reg.  v.  Pbiscilla  Philpott.  (a) 

Parent   and  child — Oruelty — N^Uet    to    provide    neces$ary  food^ 
Indictment — McUerial  averment — Actual  injury — Evidence. 

Neglect  on  the  part  of  a  parent  to  provide  an  infant  child  with  neeeucs^ 
food  and  clothing  is  not  a  misdemeanor  at  common  law,  unlets  som 
actual  injury  is  done  to  the  child  ;  and  in  an  indictment  for  that  ojffems^ 
an  averment  that  the  child  was  actually  injured  is  a  necessary  aai 
material  allegation,  and  must  be  proved, 

Whether  actual  injury  has  been  occasioned  is  a  question  of  fact  far  tkt 
jury  ;  but  where,  upon  a  case  reserved,  it  appeared  that  a  mother  had- 
left  her  children  Jor  severed  days  without  food  or  clothing,  so  that,  htt 
for  the  attention  of  a  neighbour,  they  might  probably  have  died;  hut 
that,  in  consequence  of  that  attention,  they  did  not  suffer  any  seriom 
injury,  though  the  neighbour  thought  that  they  did  fujfer  in  sauu  it' 
gree ;  and  the  question  was  put  to  the  court  whether  the  injury  was 
sufficient  in  degree  to  constitute  the  offence  : 

Held,  insufficient, 

AT  the  General  Quarter  Sessions  of  the  Peace  for  the  County 
of  KeDt,  holden  at  Maidstone  on  the  4th  of  January,  1853, 
Priscilla  Philpott  was  tried  upon  an  indictment  which  diaiged 
that,  before  and  at  the  time  of  the  conmiitting  of  the  offence  next 
hereinafter-mentioned,  to  wit,  on  the  20th  day  of  December, 
A«D.,  1852,  Priscilla  Philpott,  late  of  the  parish  of  Chatham,  in  the 
county  of  Kent,  was  the  mother  of,  and  then  had  the  care  and 
custody  of  an  infant  female  child,  whose  name  is  to  the  said  juron 
unknown,  of  tender  years,  to  wit,  of  the  age  of  seven  years,  and 
unable  to  support  or  maintain  herself,  or  to  provide  herself  with 
necessary  and  proper  food  and  clothing ;  and  the  said  Priscilk 
Philpott  then  was  able  to  support  and  maintain  the  said  infant 
child,  and  to  provide  the  said  infant  child  with  necessaiy 
and  proper  fo<xl  and  clothing,  whereby  it  became  and  was 
the  duty  of  the  said  PrisciUa  Philpott  to  maintain  and  support  the 
said  infant  child,  and  to  provide  the  said  infant  with  necessary  and 
proper  food  and  clothing.  Nevertheless  the  said  Priscilla  PhUpott, 
Deing  an  evil-disposed  person,  and  not  r^arding  her  said  duty  in 

(a)  Bepoited  bj  A.  BirTLBaroR,  Esq^  Bamster-at-Lan. 
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lalf,  on  the  day  and  year  aforesaid,  at  the  parish  aforesaid,        Rbo. 
county  aforesaid,  did  unlawfully  and  wilfuUy  neglect  to  ^• 

or  maintain  the  said  infant  child,  or  to  provide  the  said     philpott. 

irith  necessary  and  proper  food  and  clothing,  and  did  then        

illy  and  wilfully  desert  and  abandon  the  said  infant  child,        ^j^^ 
1  leave  the   said  infant  child   without   necessary  food  or    Parent  and 
I  for  a  long  space  of  time,  to  wit,  four  days,  whereby  and  ehUd—Cmel^ 
5on  of  which  said  unlawful  and  wilful  neglect,  desertion    —NegkeL 
mdonment,  the  said  infant  child  became  and  was  greatly 
and  weakened ;  against  the  peace  of  our  Lady  the  Queen, 
wn  and  dignity, 
cond  count  in  the  indictment  contained  a  similar  charge 

the  prisoner  for  neglecting  to  support  another  of  her 
a,  being  a  female  child  of  the  age  of  six  years.  And  there 
nmilar  charge  in  a  third  count,  with  respect  to  another  of 
dren,  being  a  boy  of  the  age  of  three  years.  It  was  proved 
le  trial  that  the  prisoner  was  the  wife  of  a  seaman  in  Her 
jr's  service,  who  was  absent  on  service ;  that  she  received 
m  of  his  pay  under  a  power  given  by  her  husband;  that  she 
lOuse  to  herself  in  which  she  lived  with  her  three  children, 
[dren  mentioned  in  the  indictment ;  that  the  prisoner  was 
work  and  get  her  living  if  she  chose ;  was  a  good  needle- 
,  and  was  used  to  work  for  the  slopsellers. 

f  Anne  Crane,  a  witness  for  the  prosecution,  a  neighbour  of  ^*^ 
soner,  stated  that  about  five  o'clock  in  the  evening  of  the 
ecember,  prisoner  called  on  her  with  another  woman,  Mrs. 
T,  who  came  to  take  leave  of  witness.  Crane  asked 
r  whether  she  was  going  to  stay  out  all  night  again? 
le  prisoner  made  no  answer  and  went  away ;  that  about  half 
r  afterwards  witness  went  to  see  the  children,  the  door  of  the 
»eing  only  fastened  with  a  latch;  witness  went  in  and  found 
idren  upstairs,  in  bed;  that  there  was  no  food  in  the  house; 
•bed  on  the  floor,  with  only  one  bit  of  blanket  upon  it ;  that 

was  wet;  that  witness  gave  the  children  a  piece  of  bread  and 
each;  the  little  boy  was  crying;  that  witness  went  to  them 
he  next  morning,  soon  after  five  o'clock;  the  prisoner  was 
re,  nor  anybody  but  the  three  children,  who  were  asleep ; 
tness  went  home,  and  about  eight  o'clock  made  some  coffee 
ok  to  them,  with  a  piece  of  bread  and  some  coals,  and 
fire;  that  about  noon  witness  went  in  again  and  found  them 
lot  m  bed;  that  the  two  girls  were  perfectly  naked,  and 
tie  boy  had  nothing  but  a  piece  of  an  old  apron  about 
that  she  saw  no  other  clothes  that  the  children  might 
»ut  on;  that  witness  gave  them  a  mess  of  turnips  and 
« ;  that  at  night  witness  begged  some  food  for  them,  which 
id.  They  were  alone  that  night,  as  far  as  witness  knew  ; 
I  the  following  morning  (Wednesday)  witness  gave  the 
Q  some  bread,  and  afterwards  took  them  to  the  parish  work- 
and  that  on  the  next  day  (Thursday),  about  eight  o'clock 
noming,  the  prisoner  came  to  witness  and  asked  her  if  she 
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Rko.        knew  where  her  children  were,  and  she  told  her;  she  said  she  went  on 

^'         board  a  barge  there,  and  they  took  her  to  Majdstone^  and  thai  she 

Phiu^.    h^d  walked  back  (being  a  distance  of  eight  miles.)     WitneoB  wm 

of  opinion  that  the  children  did  suffer  in  some  degree  from  want  rf 

^^'        proper  nourishment  and  clothing,  though  not  to  any  serious  extent 
Parent  and    The  evidence  of  Mary  Anne  Crane  was  confirmed  by  other  witnessea 

chM— Cruelty  It  was  therefore  proved  that  the  prisoner  had  left  her  childrea 
—Negkct,  without  food  or  clothing,  and  remained  absent  from  five  o'clock  on 
Monday  evening  till  eight  o'clock  on  Thursday  morning,  that  from 
their  tender  age  the  children  were  unable  to  provide  for  themselvei^ 
that  the  prisoner  had  the  means  of  providing  for  them,  and  that  but 
for  the  attention  of  a  poor  neighbour  the  children  must  have  sufiered 
more  severely,  and  might  probably  have  died  for  want  of  food,  bat 
that  the  children  did  not  actually  suffer  any  serious  injury.  The 
Court  inclining  to  the  opinion  that  the  conduct  of  the  prisoner  was 
a  misdemeanor  at  common  law,  the  jury  thereupon  found  the 
prisoner  guilty  upon  all  the  counts. 

But  having  some  doubts  on  the  subject  the  Court  respited  the 
judgment,  and  reserved  the  case  for  the  opinion  of  the  Court  of 
Criminal  Appeal.  The  doubts  were  upon  the  following  points:— 
First.  Whether  the  conduct  of  the  prisoner,  in  absenting  he^ 
self  as  mentioned  in  the  above  statement,  amounts  to  a  misde- 
meanor at  common  law,  irrespective  of  any  actual  injury  to  the 
children,  which  might  be  the  result;  whether,  therefore,  the 
averments  in  the  indictment,  that  the  children  were  thereby 
"  greatly  injured  and  weakened,"  were  material  and  necessary  to 
be  proved  ?  Secondly.  If  actual  injury  to  the  children  is  necessary 
in  order  to  constitute  the  offence,  and  the  averments,  therefore, 
necessary  to  be  proved,  whether  the  injury,  which  to  some  extent 
the  children  must  have  sustained,  was  sufficient  in  degree  to  con- 
stitute the  offence  and  support  the  averments  ? 

The  case  was  not  argued  by  counsel  on  either  side. 

Judgment  Jervis,  C.  J. — We  are  all  of  opinion  that  this  conviction  b 

wrong.  The  chairman  has  submitted  two  questions  to  us.  The 
first  is,  whether  the  conduct  of  the  prisoner  amounted  to  a  misde- 
meanor independently  of  any  injury  to  the  children;  in  other 
words,  whether  it  was  necessary  to  prove  the  averments  in  the 
indictment,  which  charged  that  the  children  were  greatly  injured 
and  weakened  by  the  conduct  of  the  prisoner.  We  are  of  o{nnioa 
that  these  averments  are  material,  and  ought  to  be  proved^  and, 
therefore,  that  an  offence  would  not  be  established  without  making 
out  an  injury  to  the  children.  In  HogaiCs  case  (2  Den.  C.  C.  277^ 
it  is  expressly  said  that,  in  order  to  support  an  indictment  finr 
neglecting  to  supply  with  food  a  child  of  tender  years,  it  must  be 
shown  that  the  neglect  was  followed  by  injury  to  the  health  of  the 
child.  The  next  question  is,  whether  the  injury,  which  to  some 
extent  the  children  must  have  sustained,  was  sufficient  in  degree 
to  constitute  the  offence  and  support  the  averments.  It  is  always 
for  the  jury  to  ascertain  the  fact  whether  actual  injury  has  been 
done;  but  here  it  is  found  that  the  children  did  not  actually 
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any  serioos  injury,  though  they  must  have  suffered  in  some 
s,  and  that  is  not,  in  our  opinion,  sufficient  to  support  the 
stion.     In  Friend's  case  (R.  &  R.  20),  which  was  an  indict-     PniiioTr. 

for  refusing  to  supply  an  apprentice  with  necessaries,  the        

m  of  the  judges  was,  that  to  constitute  an  indictable  breach        ^^^^' 
ty,  it  must  be  shown  that  the  withholding  of  necessaries  occa-    Parent  <md 
i  injury  to  the  health  of  the  apprentice.     This  view  is  con-  child— Cruelty 
1  to  some  extent  by  the  14  &  15  Vict  c.  11,  the  first  section     —^^^^ 
lich  treats  the  neglect  to  supply  necessary  food  as  an  offence 
e  same  degree  as  other  conduct,  whereby  the  life   of  the 
jntice  is  endangered,  or  the  health  permanently  injured,  or 
r  to  be  so.     The  conviction,  therefore,  is  wrong. 

Judgment  reversed 


COURT  OF  CRIMINAL  APPEAL. 

April  23,  1853. 

un  Jervis,  C.  J.,  Parke,  B.,  Alderson,  B.,  Coleridge,  J., 
and  Cresswell,  J.) 

Reg.  v.  Manktelow. 

Utction —  fFTiat  is  a  sufficient  "  taking  out  of  the  possession  ^  of  the 
parent  or  guardian — Stat.  9  Geo,  4,  c.  31,  *.  20. 

ier  to  constitute  the  offence  of  abduction  within  stat  9  Geo,  4,  c.  31, 
Oy  it  is  not  necessary  that  the  girl  should  be  taken  byforce^  either 
\ud  or  constructive^  or  be  taken  out  of  the  actual  possession  of  the 
tnt  or  guardian.  It  is  enough  if  she  be  persuaded  by  the  prisoner 
leave  her  homCy  and  the  control  of  the  parent  continues  doum  to  the 
t  of  the  taking, 

ty  therefore^  the  prisoner  persttaded  a  girl  under  sixteen  to  meet  him 
I  place  two  miles  from  her  father's  house^  where  she  livedo  for  the 
pose  of  going  with  him  to  America  ;  and  she  did  so  voluntarily^ — 
firng  her  home  alone^  then  meeting  the  prisoner  at  the  place  appointed^ 
I  afterwards  travelling  with  him  to  London  : 
tiat  he  was  guilty  of  abduction. 

[E  following  case  was  stated  by  Coleridge,  J. : — The  pri- 
soner was  tried  before  me,  at  the  last  Maidstone  As- 
upon   an  indictment  framed  on  the  20th  section  of  the 

9. 4,  o.  31,  which  makes  it  a  misdemeanor  '*  if  any  person 

(a)  Beported  by  A  BrrrLBflTOir,  Esq.,  Barrister-At-Law. 
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shall  unlawfully  take  or  cause  to  be  taken  any  unmarried  ffiri  beny 
under  the  age  of  sixteen  years,  out  of  the  poflsession  bxA  agaiiMl 
the  will  of  her  father  or  mother,  or  of  any  other  person  having  the 
lawful  care  or  charge  of  her."  The  prisoner  had  for  some  time 
lodged  in  the  house  of  John  Frost,  a  labouring  man,  at  BottendeD, 
and  stated  to  him  and  his  family  his  intention  to  emigrate  to 
America.  On  the  7th  February  he  took  leave  of  them,  and  went 
with  John  Frost  to  Maidstone  by  the  Sutton-road,  there  to  tab 
the  train  for  London.  It  was  understood  between  them  that  Job 
Frost,  after  parting  with  him,  would  return  by  the  Sti^lehun^ 
road.  A  short  time  before  his  departure  he  had  privately  persuaded 
Ann  Frost,  John's  daughter,  a  girl  between  twelve  and  thirteen 
to  eo  with  him  to  America,  and  on  the  morning  of  his  departure 
he  had  secretly  told  her  to  put  up  her  things  in  a  bundle,  and  walk 
to  a  point  named  on  the  Sutton-road,  where  he  would  meet  her. 
She  did  so,  and  the  prisoner  having  parted  with  the  fiither  on  tk 
Staplehurst-road  returning  home,  went  to  the  Sutton-road,  aod 
met  her  at  the  place  appointed.  He  placed  her  clothes  among  Us 
own  in  one  of  his  boxes,  and  the  two  travelled  in  a  covered  van  ill 
night  to  London,  and  in  the  morning  he  was  taken  into  custody  at 
the  instance  of  the  girFs  uncle.  He  stated  at  the  time  of  Ub 
apprehension  that  he  had  paid  the  girl's  passage  to  London,  tad 
was  going  to  take  her  to  America. 

The  prisoner's  counsel  relied  on  the  case  of  IL  v.  Meadcwt 
(1  C.  &  K.  399),  and  argued  that  as  the  girl  went  voluntarily  there 
was  no  taking  within  the  meaning  of  the  20th  section*  The  ciee 
of  R.  V.  Robins,  (ibid  458),  was  cited  on  the  other  side,  and  it  was 
stated  that  my  brother  Maule,  at  the  same  place,  on  the  previous 
circuit,  had  declined  to  act  on  R.  v.  Meadows.  I  overruled  the 
objection,  and  told  the  jury  that  the  girl  was  in  her  father's  posses- 
sion while  in  his  house,  although  he  was  not  actually  in  it,  that  the 
taking  need  not  be  by  force,  nor  against  the  girFs  will,  and  that  if 
the  prisoner,  by  persuasion,  induct  her  to  leave  her  father's  roof 
against  his  will,  in  order  to  her  goin^  with  him  to  America,  the 
case  was  within  the  statute.  On  this  direction  the  jury  found 
him  guilty,  and  I  sentenced  him  to  nine  calendar  months  imprison- 
ment. I  reserved  the  point,  and  now  desire  the  opinion  of  the 
judges  on  the  propriety  of  the  conviction. 

Ribton  for  the  prisoner. — The  question  is,  what  meaning^  is  to 
be  given  to  the  words  "  take  or  cause  to  be  taken"  in  the  9  Geo.  4, 
c.  31,  s.  20,  which  enacts,  '^  that  if  any  person  shall  unlawfully 
take,  or  cause  to  be  taken,  any  unmarried  girl  being  under  the 
age  of  sixteen  years,  out  of  the  possession  and  against  the  will 
of  her  father  or  mother,  or  of  any  other  person  having  the  lawful 
care  or  charge  of  her,  every  such  offender  shall  be  guilty  of  a 
misdemeanor."  Now,  in  order  to  constitute  an  offence  under 
that  section,  the  taking  must  be  by  force  of  some  kind  ;  and  mere 
persuasion  will  not  do.  How  can  it  be  said  that  a  girl  is  taken 
out  of  the  possession  of  her  parents  or  guardians,  who  leaves  home 
of  her  own   free  will,   without  any  sort  of  coercion  or  control 
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exerted  towards  her.  The  case  of  Reg,  v.  Mary  Ann  Meadows 
'.  &  K.  399),  is  an  authority  expressly  in  point.  In  that 
le  facts  were,  that  a  girl  under  sixteen,  who  was  in  service 
dverhampton,  was  returning  from  an  errand,  when  she  met 
isoner,  who  asked  her  if  she  would  go  to  London,  as  her 
r  wanted  a  servant,  and  would  give  her  5/.  wages.  They 
iway  together  to  Bilston,  and  afterwards  to  Birmingham, 
g  under  a  feigned  name.  Parke,  B.  upon  proof  of  the  above 
lud,  **  I  think  this  will  not  do ;  there  must  be  a  taking,  and 
the  evidence  it  appears  that  the  child  accompanied  the 
er  voluntarily."  It  was  argued  that  as  the  prisoner  had  • 
d  the  girl  to  go  by  false  representation  there  was  a  construe- 
Jdnf;  but  the  learned  judge,  who  stated  that  he  had  con- 
Coleridge,  J.  upon  the  subject,  held  that  there  must  be  an 
taking  or  a  causing  to  be  taken  away  to  bring  a  case  within 
0 ;  and  that  '*  a  mere  decoying  or  enticement  away,  which 
bean  offence  within  the  meaning  of  the  21st  section (&) 
not  constitute  one  under  the  20th."  That  case  was  quoted 
V.  Robins  (1  Car.  &  K.  456) ;  but  the  circumstances  of  the 
were  materially  different  There  the  prisoner  went  to  the 
fl  house  at  night,  and  placed  a  ladder  at  a  window,  and 
t  whilst  the  daughter  descended,  and  then  they  eloped 
er.  It  was  held  by  Atcherley,  Serjt,  with  the  concurrence 
idal,  C.  J.,  that  under  those  circumstances  there  was  a  taking  Argument 
!  prisoner  within  the  meaning  of  sect.  20,  although  it  was 
I  that  the  girl  herself  had  suggested  the  elopement.  But 
not  inconsistent  with  R.  v.  MeadowSy  because,  in  the  mode 
ving  the  house  there  was  a  species  of  force  sufficient  to 
ute  a  constructive  taking.  There  was  an  act  done  by  the 
3r ;  he  assisted  her  in  breaking  out  from  her  father's  house. 
present  case  the  prisoner  was  not  even  present  when  the 
lit  home.  The  case  against  him  rests  entirely  upon  an 
dent  persuasion;  and  when  the  difference  in  language 
sn  88.  20  and  21  is  pointed  out,  it  would  be  a  very  great 
1  of  construction  to  hold  that  such  a  case  came  within  the 
3f  sect.  20.  In  sect.  19,  with  regard  to  the  abduction  of  women 
>ant  of  their  fortune,  where  the  taking  must  be  against  the 
*  the  woman,  the  words  are,  **take  away  or  detain." 
IS,  C.J. — There  would,  at  all  events,  be  a  sufficient  taking 
he  prisoner  met  the  girl  upon  the  road ;  but  was  it  a  taking 
»f  the  possession  of  her  father"  ?]  It  is  submitted  that  it  was 
[Alderson,  B. — Would  a  child  be  out  of  its  father's  pos- 
"if  it  was  sent  out  upon  an  errand  or  for  a  walk  ?]  Here 
1  had  left  the  house  not  intending  to  return.  [Jebyis,  C. J. 
would  have  returned  if  the  prisoner  had  not  met  her,  and 
t  by  his  persuasion.]     The  case  of  Reg.  v.  Kipps  (4  Cox 


6  words  of  Kct  21  are  that,  **  if  anj  person  shall  malicionslj,  either  by  fcrct  or 
d  or  take  awaj  or  decoj  or  entice  awaj  or  detain  any  child  nndertbe  age  of  ten  years 
it  to  depriTe  the  parent  or  parents,  &c.  of  the  possession  of  such  child,  or  with  intent 
17  article  upon  or  about  the  person  of  such  child,"  &c.  he  shall  be  guilty  of  felony. 
VI.  L 
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Cnm.  Cas.  167)^  was  alladed  to  at  the  trial;  and  that  eaae  m 
certainly  at  variance  with  IL  v.  Meadows,  In  diat  case  Maule,  J* 
held  that  it  was  no  answer  to  an  indictment  for  abdaction  under 
sect  20^  to  show  that  the  girl  went  volantarilj  from  her  homey  in 
consequence  of  the  persuasions  of  the  prisoner,  to  a  phice  at  some 
distance,  where  she  met  the  prisoner,  and  whence  she  went  away 
with  him  without  any  reluctance.  The  learned  judge  in  that  case 
observed  that  if  the  construction  apparently  put  upon  the  statute 
in  i{.  v.  Meadows  be  the  right  construction  the  act  can  hardly  ever 
be  violated  except  in  the  case  of  children  in  arms.  {TJEByiS,  CJ. 
«  — In  a  note  to  A  v.  Kipps  the  peculiarity  of  the  facts  in  i^.  t. 
Meadows  is  pointed  out  It  is  said  truly,  **  the  real  facts  of  the 
case  of  R,  v.  Meadows  do  not  warrant  the  maiginal  note.  Hie 
defendant  there,  Mary  Ann  Meadows,  was  a  girl  who  had  fbrmeriy 
been  a  schoolfellow  of  Allen,  the  girl  allied  to  have  been 
abducted,  and  was  probably  very  little  older  Uian  Allen  herseK 
Allen  was  out  at  service,  and  had  been  sent  upon  an  enaad 
by  her  mistress,  Mrs.  Tombs.  As  she  was  returning  she 
met  l^Iary  Ann  Meadows,  who  proposed  to  her  to  aooompanj 
her  to  London,  upon  a  representation  that  Mrs.  Meadows,  bar 
mother,  wanted  a  servant,  and  would  engage  her.  They  both 
went  away  together  at  once.  If  this  had  been  held  to  be  abdue- 
tion  any  two  school  girls  playing  truant  in  company  might  have 
been  indicted  respectively  each  for  abducting  the  other."  In 
R.  V.  Biswell  (2  Cox  Crim.  Cas.  279),  Alderson,  B.  appears  to 
have  held  that  although  the  girl  was  the  first  to  propose  that  she 
and  the  prisoner  should  leave  the  father's  house,  he  was  guilty  of 
abduction ;  but  in  that  case  they  left  together.  Reg.  v.  Hophm 
(Car.  &  M.  254),  was  a  case  in  which  the  prisoner  took  away  the 
girl  with  the  consent  of  the  parents,  but  that  consent  was  obtained 
by  fraud ;  and  Gumey,  B.  intimated  that  in  his  opinion  the  offenoe 
of  abduction  was  complete ;  but  if  it  had  become  necessary  he 
would  have  reserved  a  case  for  the  opinion  of  the  judges.  That 
necessity  however  did  not  arise,  because  the  prisoner  was  convicted 
of  another  offence,  and  no  sentence  was  passed  upon  the  indict- 
ment for  abduction. 

No  counsel  was  instructed  on  the  part  of  the  prosecution. 

JUDGMENT. 

Jeryis,  C.J. — In  this  case  the  first  question  submitted  to  uf 
is  as  to  the  meaning  of  the  word  ^*  take^  in  the  2(Hh  section  oi 
this  act  of  Parliament ;  and  Mr.  Ribton  contends  that  it  is  con- 
fined to  a  taking  by  force,  either  actual  or  constructive ;  but  th< 
section  itself  shows  that  that  is  not  the  meaning.  It  provides  tha 
if  any  one  shall  unlawfully  take,  or  cause  to  be  taken,  any  gii 
under  the  age  of  sixteen  out  of  the  possession  and  against  the  wil 
of  her  father,  or  any  person  having  the  charge  of  her,  he  shall  b 
guilty  of  a  misdemeanor;  the  taking  contemplated  therefore  b; 
the  statute  is  a  taking  against  the  will  of  the  parent  or  suardiai] 
and  not  a  taking  against  the  will  of  the  girl,  which  wouM  neces 
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ttrilj  be  a  taking  by  force.     It  is  the  father  or  guardian,  whom  it        Rko. 
is  the  object  of  the  Legislature  to  protect  agiunst  the  agression  ^' 

of  the  abductor.     But  the  taking  must  also  be  **  out  of  tne  pos-     ^'^^'^^' 
session"  of  the  parent  or  guardian  ;  and  the  next  question  is,  what        1S53. 
is  the  meaning  of  that  word  **  possession?"     Now,  actual  manual       ' — r 
possession  is  dearly  not  necessary ;  and  it  appears  to  us  that  the       whJ^ 
statute  is  satisfied  if  at  the  time  of  the  taking  the  girl  continues     **  taking.^* 
under  the  care,  charge,  and  control  of  the  parent.     Then  what 
ire  the  facts  in  the  present  case?    The  girl  left  her  home  by  the 
prisoner's  persuasion  for  the  particular  purpose  of  meeting  the 
prisoner  at  an  appointed  place ;  and  until  that  purpose  was  accom- 
plished the  control  and  possession  of  the  fatner  continued.     If  jadgment. 
she  had  not  met  the  prisoner  she  would  have  returned  home,  but 
he  interferes  and  persuades  her  to  go  with  him  ;  and  she  does  so ; 
and  he  takes  her  oundle  and  puts  it  with  his  own  in  his  box.     By 
these  acts  all  care  and  control  on  the  part  of  the  father  is  deter- 
mined ;  and  at  that  time  the  prisoner  takes  her  out  of  the  posses- 
skm  of  her  father.     We  are  of  opinion,  therefore,  that  the  convic- 
tion is  right;  and  the  case  of  B.  v.  Kipps  is  in  point.     There  the 
facts  resembled  those  of  the  present  case;  and  the  decision  of 
Maole,  J.  was  in  accordance  with  this  judgment.     The  case  of 
R.  y.  Meadows  was  very  different  in  its  facts  as  is  well  pointed  out 
m  the  note  to  R.  v.  Kipps. 
Pabke,  R — I  am  entirely  of  the  same  opinion. 
Aldebsok,  B.,  Colebidge,  J.,  and  Cbesswell,  J.  concurred. 

Conviction  affirmed. 


L  2 
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COURT  OF  CRIMINAL  APPEAL. 

April  23,  1853. 

(Before  Jervi8,C.J.,  Parke,  B.,  Alderson,B.,  Wightman,  J 
and  Cresswell,  J.) 

Reg.  v.  Elizabeth  Brooks,  (a) 

Felonious  receipt  oj  stolen  goods — Receipt  by  a  wife  from  her  husban 

A  wife  received  from  her  husband  goods  which  he  had  stolen^  she  knoudu 
at  the  time  that  they  were  stolen  ;  and  she  endeavoured  afterwards  < 
prevent  their  discovery. 

The  judge  told  the  jury  that  as  her  husband  had  delivered  the  stok 
articles  to  the  prisoner,  the  law  presumed  that  she  acted  under  his  cm 
trol  in  receiving  them,  but  that  this  presumption  might  be  rebutie* 
If,  therefore,  in  considering  the  evidence  they  were  perfectly  saHsfit 
that  at  the  time  when  she  received  any  of  the  articles  she  knew  that  thi 
were  stolen,  and  in  receiving  them  acted  not  by  reason  of  any  contr 
or  coercion  of  her  husband,  but  voluntarily  and  with  a  dishonest  an 
fraudulent  intention,  she  might  be  found  guilty.  The  jury  haviti 
found  a  verdict  of  guilty  : 

Held,  that  the  conviction  could  not  be  supported. 

THE  following  case  was  reserved  by  the  Recorder  of  Liverpool:- 
Tbe  prisoner,  Elizabeth  Brooks,  was  indicted  at  the  Liverpo 
Borough  Sessions  in  February  last,  for  feloniously  receiviu 
dressing-cases,  bell-corals,  pencil  cases  and  other  goods  of  Everai 
Eastee,  knowing  them  to  be  stolen. 

Henry  Brooks,  the  husband  of  the  prisoner,  had  been  for  sever 
years  employed  as  salesman,  by  Edward  Eastee^  a  shopkeeper  i 
Liverpool,  who  dealt  in  dressing-cases  and  the  other  articles  mei 
tioned  in  the  indictment. 

In  the  course  of  the  year  1852,  Henry  Brooks  stole  froi 
Eastee's  shop  the  articles  mentioned  in  the  indictment  and  d 
livered  them  into  the  hands  of  the  prisoner,  his  wife.  None  < 
these  articles  were  missed  before  the  prisoner's  apprehension,  ai 
whether  they  were  stolen  at  one  time  or  at  different  times  did  m 
distinctly  appear.  On  the  first  suspicion  of  his  dishonesty.  Hem 
©rooks  absconded  and  was  not  subsequently  taken  into  custody 
his  house  was  searched  and  a  box  was  there  taken  from  dl 
prisoner,  after  some  struggle  on  her  part  to  retain  it.  This  b< 
contained  a  quantity  of  pawn-tickets  relating  to  and  which  led 

(a)  Reported  by  A.  Bittlbston,  Esq.,  Barrister-at-Ltw. 
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the  diflcoyery  of  the  property  mentioned  in  the  indictment  and        Reg. 
produced  at  the  triaL    Several  of  these  pawn-tickets  had  been  given  ^• 

for  articles  which  the  prisoner  had  herself  pledged,  falsely  stating    ^^^^" 

as  to  some  that  they  were  birthday  presents,  and  as  to  others,  that        

they  were  articles  in   which   she   dealt.     In   two   instances  the        ^^^^' 
prisoner  had  sent  different  persons  to  pledge  some  of  the  articles     R^^tqf 
produced,  and  bad  afterwards  received  the  pawn-tickets  and  the  stolen  goods  by 
money  lent  by  the  pawnbrokers.     The  prisoner  said  in  her  defence  *^-^]J^  **•* 
that  the  did  not  know  that  the  things  were  stolen.     The  jury  were 
told  by  the  Recorder  that  as  her  husband  had  delivered  the  stolen 
arddes  to  the  prisoner,  the  law  presumed  she  acted  under  his  con- 
trd  in  receiving  them,  but  that  this  presumption  might  be  rebutted. 
If,  therefore,  on  considering  the  evidence,  they  were  perfectly  satis- 
fied that  at  the  time  when  ^e  received  all  or  any  part  of  the  articles 
produced  she  knew  that  they  were  stolen,  and  in  receiving  them 
acted  not  by  reason  of  any  control  or  coercion  of  her  husband,  but 
Tdontarily,  and  with  a  dishonest  and  fraudulent  intention,  she 
might  be  found  guilty.     The  jury  deliberated,  and  returned  a  ver- 
dict of  guilty. 

The  prisoner  was  undefended.  The  Recorder,  entertaining 
doubts  as  to  the  law^  reserved,  and  now  submits  for  the  con- 
aidoratioii  of  the  Justices  of  either  Bench  and  Barons  of  the  Ex- 
chequer^ the  questions  whether  his  direction  was  right,  and 
whether  on  the  evidence  stated  the  case  ought  to  have  been  left  to 
thcjury? 

Judgment  was  postponed,  and  the  prisoner  committed  to  the 
Liverpool  Borough  Gaol  until  the  questions  shall  have  been  con- 
liderra  and  decided. 

No  counsel  was  instructed  on  behalf  of  the  prisoner. 

Breii,  for  the  prosecution. — The  direction  of  the  Recorder  was  Argmnent. 
right,  and  there  was  evidence  to  support  the  verdict.  The 
prisoner  was  not  merely  acting  under  the  coercion  of  her  husband; 
die  took  active  steps  to  conceal  the  property.  The  presumption 
of  law,  that  a  wife  acts  under  the  control  of  her  husband  may  be 
rebutted  by  evidence  of  her  acting  independently. 

Pabkb,  B. — There  is  no  evidence  here  of  any  independent  act 
done  by  her. 

Cbessvtell,  J. — She  receives  the  stolen  goods  from  the  hands 
of  her  husband. 

Breti. — ^There  is  a  violent  attempt  at  concealment  on  her  part.^ 

Pakke,  B. — The  desire  to  shield  her  husband  from  detection  is 
hardly  a  fault  in  a  wife. 

Aldebson.  B. — You  seek  here  to  make  her  an  accessary  after 
the  fact. 

Breit, — She  disposed  of  the  stolen  goods  in  the  absence  of  her* 
husbandy  and  gave  false  accounts  respecting  them.  That  was 
evidence  (or  the  jury  of  her  acting  voluntarily  and  fraudulently  in 
the  transaction. 

Alderson,  B. — There  was  no  activity  on  her  part  as  to  the 
receipt  of  the  goods. 


148  CRIMINAL   LAW  CASES. 


COURT  OF  CRIMINAL  APPEAL. 

April  23,  1853. 

(Before  Jervi8,C.J.,  Parke,  B.,  Aldeeson,B.,  Wightman,J., 
and  Cresswell,  J.) 

Reg.  v.  Elizabeth  Brooks,  (a) 

Felonious  receipt  oj  stolen  goods — Receipt  hy  a  wife  from  her  huAamL 

A  wife  received  from  her  husband  goods  which  he  had  stolen^  she  knowing 
at  the  time  that  they  were  stolen  ;  and  she  endeavoured  afterwards  is 
prevent  their  discovery. 

The  judge  told  the  jury  that  as  her  husband  had  delivered  the  skim 
articles  to  the  prisoner^  the  law  presumed  that  she  acted  under  his  coM- 
trol  in  receiving  them,  but  that  this  presumption  might  be  rebsMed. 
If  therefore^  in  considering  the  evidence  they  were  perfectly  sa^Jki 
that  at  the  time  when  she  received  any  of  the  articles  she  knew  that  tke§ 
were  stolen^  and  in  receiving  them  acted  not  hy  reason  of  any  cantrd 
or  coercion  of  her  husband^  but  voluntarily  and  with  a  dishonest  and 
fraudulent  intention^  she  might  be  found  guilty.  The  jury  having 
found  a  verdict  of  guilty  : 

Held,  that  the  conviction  could  not  be  supported. 

THE  following  case  was  reserved  by  the  Recorder  of  Liverpool:— 
The  prisoner,  Elizabeth  Brooks,  was  indicted  at  the  Liverpool 
Borough  Sessions  in  February  last,  for  feloniously  receivioe 
dressing-cases,  bell-corals,  pencil  cases  and  other  goods  of  Everara 
Eastee,  knowing  them  to  be  stolen. 

Henry  Brooks,  the  husband  of  the  prisoner,  had  been  for  sevend 
years  employed  as  salesman,  by  Edward  Eastee^  a  shopkeeper  at 
Liverpool,  who  dealt  in  dressing-cases  and  the  other  articles  men- 
tioned in  the  indictment. 

In  the  course  of  the  year  1852,  Henry  Brooks  stole  from 
Eastee's  shop  the  articles  mentioned  in  the  indictment  and  de- 
livered them  into  the  hands  of  the  prisoner,  his  wife.  None  of 
these  articles  were  missed  before  the  prisoner's  apprehension,  and 
whether  they  were  stolen  at  one  time  or  at  different  times  did  not 
distinctly  appear.  On  the  first  suspicion  of  his  dishonesty,  Heniy 
Brooks  absconded  and  was  not  subsequently  taken  into  custodv; 
his  house  was  searched  and  a  box  was  there  taken  from  toe 
prisoner,  after  some  struggle  on  her  part  to  retain  it.  This  box 
contained  a  quantity  of  pawn-tickets  relating  to  and  which  led  to 

(a)  Reported  hj  A.  Bittleston,  Esq.,  Barrister- at-L«w. 
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overy  of  the  property  mentioned  in  the  indictment  and        Kko. 
A  at  the  triaL    Several  of  these  pawn-tickets  had  been  given 
dee  which  the  prisoner  had  herself  pledged,  falsely  stating 
me  that  they  were  birthday  presents,  and  as  to  others,  that 
ere  articles  in   which   she  dealt.     In   two   instances  the 

•  had  sent  different  persons  to  pledge  some  of  the  articles     ^^^^ 
d,  and  had  afterwards  received  the  pawn-tickets  and  the  stolen  goods  by 
lent  by  the  pawnbrokers.     The  prisoner  said  in  her  defence  *^-^2.**'* 
i  did  not  know  that  the  things  were  stolen.     The  jury  were 

the  Recorder  that  as  her  husband  had  delivered  the  stolen 
to  the  prisoner,  the  law  presumed  she  acted  under  his  con- 
■eceiving  them,  but  that  this  presumption  might  be  rebutted, 
jfore,  on  considering  the  evidence,  they  were  perfectly  satis- 
t  at  the  time  when  ^e  received  all  or  any  part  of  the  articles 
d  she  knew  that  they  were  stolen,  and  in  receiving  them 
It  by  reason  of  any  control  or  coercion  of  her  husband,  but 
rily,  and  with  a  dishonest  and  fraudulent  intention,  she 
e  found  guilty.  The  jury  deliberated,  and  returned  a  ver- 
^ty. 

prisoner  was  undefended.  The  Recorder,  entertaining 
as  to  the  law,  reserved,  and  now  submits  for  the  con- 
Hi  of  the  Justices  of  either  Bench  and  Barons  of  the  £x- 
',  the  questions  whether  his  direction  was  right,  and 
:  on  the  evidence  stated  the  case  ought  to  have  been  left  to 

? 

ment  was  postponed,  and  the  prisoner  committed  to  the 

ol  Borough  Gaol  until  the  questions  shall  have  been  con- 

and  decided. 

>un8el  was  instructed  on  behalf  of  the  prisoner. 

,  for  the  prosecution. — The  direction  of  the  Recorder  was  Argument. 

and  there  was    evidence  to  support    the   verdict.      The 

*  was  not  merely  acting  under  the  coercion  of  her  husband; 
c  active  steps  to  conceal  the  property.  The  presumption 
that  a  wife  acts  under  the  control  of  her  husband  may  be 
1  by  evidence  of  her  acting  independently. 

LE,  B. — There  is  no  evidence  here  of  any  independent  act 

f  her. 

SWELL,  J. — She  receives  the  stolen  goods  from  the  hands 

usband. 

— There  is  a  violent  attempt  at  concealment  on  her  part. 

LE,  B. — The  desire  to  shield  her  husband  from  detection  is 

k  fault  in  a  wife. 

SR80N.  B. — You  seek  here  to  make  her  an  accessary  after 

. — She  disposed  of  the  stolen  goods  in  the  absence  of  her* 

I,   and  gave  false  accounts  respecting  them.     That    was 

5  for  the  jury  of  her  acting  voluntarily  and  fraudulently  in 

isaction. 

SRSON,    B. — There  was  no  activity  on  her  part  as  to  the 

of  the  goods. 
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Beow  Parke,  B. — I  do  not  see  how,  under  any  drcumstances^  a  wife 

Eu  ''b  ^^*^  "^  convicted  of  receiving  from  her  husband. 
Brook™        Jervis,  C.  J. — If  the  direction  was  right,  there  was  no  evidence 

to  support  a  conviction. 

1^'  Conviction  reverted. 

Receipt  of 

stolen  ffoodi  bjf 

wife  from  hma- 

hand. 


COURT  OF  CRIMINAL  APPEAL. 
Apnl2Z,  1853. 

(Before  Jervis,  C.J.,  Parke,  B.,  Alderson,B.,  Wightmak,  J., 
and  Cresswell,  J.) 

Reg.  v.  Thomas  Millard  and  Henry  Millard,  (a) 

Perjury — Judicial  proceeding — Jurisdiction  of  justice — Infomuiium  on 
oath — Malicious  Trespass  Act. 

An  information  on  oath  is  not  necessary  to  give  a  justice  jurisdiction  to 
convict  of  an  offence  under  sect,  24  of  stcU.  7  S^  S  Geo,  4,  c.  30,  the 
provision  in  sect,  30  being  cumulative, 

WherCj  therefore^  upon  an  indictment  for  perjury  it  was  proved  thai 
the  defendants  had  sworn  falsely  before  two  justices  of  the  peace  upon 
the  hearing  of  an  information  not  upon  oath,  far  an  qffisnce  under 
sect.  24  : 

Held,  that  they  were  properly  convicted, 

THE  following  case  was  stated  by  Wightman,  J.: — The 
defendants  were  severally  indicted  for  perjury  in  the  evidence 
they  gave  before  two  magistrates,  upon  the  trial  of  an  informa- 
tion under  the  Malicious  Trespass  Act,  7  &  8  Geo.  4,  c.  30,  s.  24. 
Mr.  Robertson,  a  gentleman  of  the  county  of  Pembroke,  laid  an 
information,  but  not  on  oath,  before  a  justice  of  the  peace,  against 
a  person  of  the  name  of  Wiggin  for  wilful  damage  to  the  carriage 
of  the  complainant.  A  summons  was  issued  against  Wiggin  to 
appear  to  answer  the  charge,  and  he  appeared  accordingly,  and  the 
defendants  Thomas  Millard  and  Henry  Millard  were  examined  as 
witnesses  against  Wiggin,  and  the  indictment  was  for  perjury  upon 
that  examination.    It  was  objected  for  the  defendants  that,  to  give 

(a)  Reported  bj  A.  Bittlestok,  Esq.,  Baxrister-at-Law. 
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the  magistrate  jurisdiction  the  information  must^  by  the  30th  sec-        Reo. 
tioQ  of  the  act,  be  on  oath^  which  it  was  not  in  the  present  case.   I  '* 

ihoQgktthat  the  magistrate  had  jurisdiction,  and  that  the  omission  to  millabd 
by  the  information  on  oath  was  an  error  in  procedure  only ;  but  as        a5d 

the  case  is  one  of  very  general  application  1  reserved  the  point  for  ^^^^ 
the  Court  of  Appeal  iu^i>. 

W.  WiGHTMAN.  1853. 

The  prisoners  were  convicted,  and  were  sentenced  to  imprison-        'T"~_ 
ment  on  that  indictment.(A)  /«r2S»— 

Terry^  for  the  prisoner. — This  conviction  cannot  be  sustained,     MaUeiou» 
because  the  false  swearing  was  not  in  a  judicial  proceeding.  There   ^^^«^P«»  ^^*- 
was  no  information  on  oath  to  give   the  justice  jurisdiction: 
(3  Inst  106.) 

Jervis,  C.J. — You  must  not  assume  that  an  information  on 
oath  is  necessary.  The  24th  section  of  the  7  &  8  Geo.  4,  c.  30, 
gives,  in  general  terms,  jurisdiction  to  a  justice  in  all  cases  of 
malicious  injury  to  property,  *^  for  which  no  remedy  or  punishment 
is  thereinbefore  provided,"  and  any  justice  who  has  general  juris- 
£etion  in  the  place  may  inquire  into  such  a  case  whenever  the 
facts  come  to  his  knowledge,  and  so  far  as  that  section  is  concerned 
he  may  clearly  do  so  without  information  on  oath.  But,  by  the  Argument. 
30th  section,  and  for  the  purpose  of  proceeding  under  its  provisions, 
an  information  on  oath  is  necessary ;  and  the  question  is,  whether 
that  mode  of  proceeding  must  be  adopted  in  all  cases,  or  whether 
it  is  an  additional  remedy.  The  preamble  to  sect.  30  expressly  states 
that  it  is  for  the  more  effectual  prosecution  of  all  offences  punish- 
able on  summary  conviction  under  this  act ;"  and  the  question  is 
whether  it  is  not  a  cumulative  remedy,  which  the  prosecutor  may 
at  his  choice  adopt  or  forego. 

Parke,  B. — Unless  the  statute  requires  that  the  information 
be  on  oath  it  need  not  be  on  oath,  and  unless  it  requires  that  the 
bformation  be  in  writing  it  need  not  be  in  writing:  (Basten  v. 
Carew,  3  B.  &  C.  649;  misan  v.  Weller,  1  B.  &  B.  57.)  The 
qaeation,  therefore,  before  us  is,  whether  the  statute  makes  it  a 
condition  in  all  cases  that  the  information  be  on  oath  ;  if  it  docs, 
the  conviction  is  wrong ;  but  if  not,  it  is  right,  (e) 

(h)  Bj  Stat.  7  &  8  Geo.  4,  c.  30,  a.  24,  it  is  enacted,  that  if  any  person  shall  wilfnllj 
or  BslicSoiulj  commit  any  damage,  injuy,  or  spoil  to  or  upon  any  real  or  personal  property 
viutsoeTer,  either  of  a  public  or  private  nature,  for  which  no  remedy  or  punishment  is  herein- 
before prorided,  every  such  person  being  convicted  thereof  before  a  justice  of  the  peace  shall 
Mt  and  pay  such  sum  as  shall  appear  to  the  justice  to  be  a  reasonable  compensation,  &c., 
not  exceeding  bL  (The  section  then  provides  for  the  application  of  the  penalty,  and  in  case  of 
owpayment  anthorixes  impri&onment  of  the  offender.) 

Sect.  30.  "  And  for  the  more  effectual  prosecution  of  all  offences  punishable  on  summary 
enrictioo  under  this  Act,  be  it  enacted  that  where  any  person  shall  be  charged  on  the  oath  of 
inedible  witneas  before  any  justice  of  the  peace  with  any  such  offence,  the  justice  may  summon 
tbc  perMo  charged  to  appear  at  a  time  and  place  to  be  named  in  such  summons  ;  and  if  he 
iWl  not  appear  accordingly,  then  upon  proof  of  the  due  service,  &c.,  the  justice  may  either 
proceed  to  bear  and  determine  the  case  exparte^  or  issue  his  warrant  for  apprehending  such 
FenoB."  &C. 

(c)  By  sUt-  10  &  11  Vict,  c  43,  s.  10,  it  is  expressly  provided  that,  "  unless  some  par- 
ticdsr  sec  of  Parliament  shall  otherwise  require,'*  the  information  for  offences  punishable  on 
xnnmsry  coovictioo  *'  may  be  laid  without  any  oath  or  affirmation  being  made  of  the  truth 
tliereof,''  except  in  cases  where  a  warrant  of  apprehension  is  issued  in  the  first  instance. 
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K»^  Terry. — The  30th  sectioi],  as  the  preamble  shows,  pcnnts  out  tb 

Thomas      ^^^  of  prosecution  to  be  adopted ;  the  ordinary  mode  bai^ 

Millard     deemed  iDsufficient ;  it  provides  another  which  is  to  be  ^m<«i 

AHD        effectual."    Sect  24  merely  creates  the  offence,  and  imposes  th 

MiixARD.     punishment,  but  does  not  prescribe  any  mode  of   prosecotioo 

except  generally  that  it  is  to  be  by  conviction  before  a  justice.  Thei 

^^^^        section  30  is  passed  for  the  very  purpose  of  prescribing  a  course  o 

Pcnwy—     procedure  for  **all  offences"  punishable  on  sunmiary  conviction 

jHTMrfutfrni—  under  that  act ;  and  by  that  section,  the  Legislature  requires  an 

^JI^J^J^     information  on  oath  before  the  issuing  of  a  summons  to  the  party 

^*^^^  ^'^  charged.     Here  it  appears  that  the  party  charged  was  summoned 

without  the  information  on  oath  of  a   credible    witness.     Tbe 

proceedings,  therefore,  upon  the  hearing  of  that  summons  were 

without  jurisdiction. 

No  counsel  appeared  for  the  prosecution. 
Judgment  Jervis,  C.J. — We  are  all  of  opinion  that  the  conviction  is  quite 

right.  The  24th  section  sives  general  jurisdiction  in  cases  oi 
wilful  damage  not  previously  provided  for ;  but  it  is  objected  tint 
there  must  be  an  information  upon  oath.  It  is,  however,  este- 
blished  that  an  information  need  not  be  in  writing  or  on  oadi, 
unless  the  statute  requires  it,  and  that  the  magistrate  may  proceed 
without  an  information  on  oath,  if  he  has  jurisdiction  over  the 
subject-matter  and  has  good  reason  for  setting  the  law  in  motion. 
Now,  the  30th  section  does  require  an  information  on  oath  as  i 
condition  of  certain  proceedings ;  not  as  a  condition  of  every  pro- 
secution of  every  offence  under  the  act,  but  '^  for  the  more  effectual 
prosecution"  of  offences  under  the  act.  If  we  look  at  the  29tli 
section  we  find  tbe  words,  ^^  that  the  prosecution  of  eveiy  oiSenoc 
punishable  on  summary  conviction  under  this  act  shall  be  cooh 
menced  within  three  calendar  months,"  &c  That  is  a  general 
provifflon  applicable  in  all  cases,  and  to  every  prosecution.  The 
30th  section  differs  in  language,  it  has  for  its  object  **  the  mon 
effectual  prosecution,''  and  it  in  fact  only  furnishes  an  additional 
mode  of  proceeding  which  the  prosecutor  may  or  may  not  adopt 
Parke,  B. — I  am  entirely  of  the  same  opinion. 
Aldebson,  B.,  Wightman,  J.,  and  Cbesswell,  J.  concurred 

Conviction  affirmed. 
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COURT  OF  CRIMINAL  APPEAL. 

May!,  1853. 

re  Jervis^  C.J.,  Alderson,  B.,  Crebswell,  J.,  Erle,  J., 
and  Martin^  B.) 

Reg.  v.  Welman.  (a) 

te  pretences — ConnecHon  of  statements  made  at  different  times. 

UUements  made  at  different  times^  even  at  the  interval  of  a  mont/i, 
be  so  connected  together  as  to  constitute  one  indictable  false 
mce  ;  and  it  is  entirely  a  question  for  the  jury  whether  they  ought 
f  so  connected. 

,  therefore^  the  prisoner  falsely  staled  on  one  day  that  a  certain 
had  7000/.  tit  the  banh^  in  order  to  persuade  the  prosecutrix  to 
me  a  member^  and  to  hand  money  over  to  him,  but  she  refused  to 
} ;  and  a  month  afterwards  the  prisoner  again  recommended  the 
to  her  as  **  strong  and  respectable^^  and  then  obtained  the  money: 
'hoi  the  jury  were  properly  directed,  that  they  might  take  into 
unt  what  passed  at  the  first  interview  as  well  as  what  passed  at  the 
when  the  money  was  paid ;  but  that  before  they  could  convict  the 
ubnU  they  must  be  satisfied  that  the  representations  were  knowingly 
and  fraudulent,  and  that  the  prosecutrix  was  induced  to  part  widi 
money  by  those  representations. 

E  following  case  was  reserved  by  the  Recorder  of  Man- 
iester : — At  the  last  Easter  Sessions  for  the  city  of  Man- 
r,  holden  on  the  4th  of  Aprils  1853,  Harvey  Welman  was 
.nd  convicted  before  me  for  obtaining  money  under  false 
ces. 

I  indictment  against  him  was  as  follows^  that  is  to  say: — 
gh  of  Manchester  in  the  county  of  Lancaster^  to  wit.  The 
for  our  Lady  the  Queen  upon  their  oath  present,  that 
y  Welman,  late  of  the  borough  of  Manchester,  in  the 
r  of  Lancaster,  labourer,  on  the  4th  day  of  August  in  the 
f  our  Lord  1850,  at  the  borough  aforesaid,  in  the  county 
lid,  and  in  the  jurisdiction  of  this  court,  unlawfully,  knowingly 
^ignedly,  did  falsely  pretend  to  one  Jane  Jackson  that  there 
1  a  certain  burial  society  which  he  the  said  Harvey  Welman 
and  there,  within  the  said  jurisdiction,  mentioned  and 
bed  to  the  said  Jane  Jackson,  and  to  which  the  said  Harvey 
an  then  and  there  represented  that  he  belonged,  composed 

(a)  Reported  by  A.  BirTLESToiTi  Esq.,  Barrister-at-Law. 
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Rbo.        of  a  number  of  persons  associated  together  under  certun  mlei 
WsuiAir.     ^^^  regulations,  and  managed  according  to  certain  prindplea,  and 

'     the  affairs  of  which  were  carried  on  and  conducted  under  the 

1853.        superintendence  and  direction  of  a  body  of  officers;  that  its  aftun 
FaUepr^enoet  ^®'*®  Conducted  in  an  honesty  business-uke  and  respectable  manner; 
—Connectmg  that  it  was  a  Strong  society,  that  it  was  a  rich  society,  and  thil 
differmt  ttau-  the  Said  societj  had  about  7,000/.  in  the  bank ;  by  means  of  whiek 
''^'^*       said  false  pretences  the  said  Harvey  Welman  did  then  and  there,  and 
within  the  said  jurisdiction,  unlawfully  and  knowizijgly  obtain  from 
the  said  Jane  Jackson  a  certain  sum  of  money,  to  wit,  threepenoe  of 
the  moneys  of  Thomas  Jackson,  with  intent  then  and  there,  aai 
within  the  said  jurisdiction,  to  cheat  and  defraud.     Whereas  ii 
truth  and  in  fact,  no  such  society  as  that  mentioned  and  describei 
by  the  said  Harvey  Welman  to  the  said  Jane  Jackson  either  thfli 
or  at  any  other  time  existed,  nor  were  its  affairs  carried  on  or  con- 
ducted under  the  superintendence  or  direction  of  a  body  of  oflkev% 
nor  were  the  aflkirs  then  or  at  any  other  time  conducted  in  la 
honest,  business-like  and  respectable  manner,  nor  was  it  then  or  at 
any  other  time  a  strong  and  rich  society,  nor  had  the  said  soeietj 
then,  or  at  any  other  time,  7,000^,  or  about  or  nearly  7,(XXNL  la 
any  bank  or  banks,  or  elsewhere,  all  which  the  said  Harvey  Wehnaa 
then  and  there,  and  within  the  said  jurisdiction,  and  at  the  time  of 
the  making  the  said  false  pretences,  well  knew ;  against  the  fbna 
of  the  statute  in  such  case  made  and  provided,  and  ag^nst  the 
peace  of  our  Lady  the  Queen,  her  crown  and  dignity. 
Cue.  2nd  count  charges  the  same  offence,  without  all^in^  that  tha 

society  was  composed  of  a  number  of  persons  associated  tO|;ether 
under  certain  rules  and  regulations,  and  managed  according  to 
certain  principles. 

3rd  count  charges  the  same  offence,  without  alleging  that  the 
defendant  represented  that  he  belonged  to  the  society,  or  that  it 
was  composed  of  a  number  of  persons  associated  together  under 
certain  rules  and  regulations,  and  managed  according  to  certam 
principles,  and  the  affairs  of  which  were  carried  on  and  conducted 
under  the  superintendence  and  direction  of  a  body  of  officers,  « 
that  its  aiiairs  were  conducted  in  an  honest,  business-like  and 
respectable  manner. 

4th  count  charg;es  the  same  offence,  merely  alleging  that  a  certain 
burial  society,  which  the  defendant  mentioned  to  Jane  Jackson, 
was  a  respectable  society,  that  its  affairs  were  conducted  in  an 
honest,  business-like  and  respectable  manner,  and  that  it  had  about 
7,000/.  in  the  bank. 

The  defendant  pleaded  not  guilty. 

The  indictment  contained  twenty-four  counts,  comprising  twelve 
separate  and  distinct  charges  of  obtaining  money  from  different 
persons  and  on  different  occasions,  as  appeared  by  the  opening  of 
the  learned  counsel  for  the  prosecution ;  the  indictment  chargea  all 
the  offences  to  have  been  committed  on  the  same  day.  On  this 
being  stated,  I  told  the  learned  counsel  that  on  the  authority  of 
Rex  V.  Bassett  (I  Cox  Crim.  Cas.  51),  I  should  ultimately  call  upon 
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in  to  elect  as  to  which  case  should  go  to  the  joiy,  but  that  I        Bmi. 
ould  not  interfere  with  his  making  the  fullest  statement,  or  giving     ^^i^ji^ 
ridenoe  on  any  count  or  counts  he  pleased  before  electing  on        — 
'hich  charge  to  proceed.  1853. 

The  learned  counsel  went  on  with  his  statement,  and  afterwards  p^jg^^Z^f^^ 
illed  witnesses  on  two  other  cases  in  the  indictment,  besides  that  ^Comnectmg 
0  which  the  four  counts  above  stated  refer,  one  occurring  eighteen  dijftremt 
Mmths  before,  and  the  other  three  months  after.  "^ 

The  facts  of  the  case  for  obtaining  money  by  false  pretences 
pom  Jane  Jackson,  charged  in  the  counts  above  set  forth,  were  as 
lUows : — In  July,  1850,  the  defendant,  Harvey  Welman,  called  at 
be  bouse  of  the  prosecutrix,  Jane  Jackson,  then  a  married  woman, 
Qt  now  a  widow;  he  had  some  cards  with  him;  he  said  he 
efonged  to  a  dub,  and  was  canvassing  for  members ;  he  said  it 
ris  called  **  The  Mutual  Benefit ;"  he  said  it  was  a  very  strong 
lab;  they  had  about  7,000il  in  the  bank;  he  said  it  was  a 
erf  excellent  society — a  strong  club— very  respectable.  Witness 
ledmed  to  enter. 

The  defendant  called  again  upon  her  in  a  month  afterwards, 
ariy  in  August ;  he  still  praised  the  club,  said  still  it  was  strong  and 
iqiectable.  That  was  all  he  said  at  that  time,  and  she  then 
otered  herself,  her  husband,  and  one  daughter  as  members,  which 
lie  would  not  have  done  unless  the  de^ndant  had  made  these 
tpresentations.  She  paid  at  that  time  one  penny  for  each  name 
Veins  the  threepence,  for  obtaining  which  by  false  pretences  the 
lefendant  is  indicted.)  Witness  mentioned  that  her  husband's  age 
ras  then  fifly-two,  which  the  defendant  put  down  in  a  book,  and 
ibo  upon  a  card,  which  he  gave  to  and  left  with  her  at  the 
dme,  and  she  continued  to  pay  as  a  member  until  her  husband's 
leath,  on  the  22nd  June,  1852.  On  that  evening  she  called 
an  defendant  to  acquaint  him  with  her  husband's  death;  he 
nd  he  would  call  next  morning,  and  she  must  find  the  card, 
irittch  she  had  not  brought  with  her.  He  did  call  next  morning. 
She  gave  him  the  card,  which  he  examined  for  twenty  minutes, 
ind  then  said  her  husband  was  above  fifty  when  entered,  and 
ought  to  have  paid  twopence  instead  of  one  penny  She  replied  she 
lad  paid  all  he  demanded^  and  if  he  had  demanded  more  at  the  time 
of  entry  she  would  have  paid  it.  He  then  said  she  was  only  entitled 
to  41  10*.  for  burial  money,  instead  of  5/.,  in  consequence  of  that 
penny  not  having  been  paid.  Defendant  then  ofiered  her  a  receipt 
for  5l,  which  he  wanted  her  to  sign.  She  said  she  would  not  sign 
fi)r5iL  If  he  would  alter  the  figures  to  4/.  lOs.j  and  give  her  the 
nioney,  she  would  sign  for  that,  but  she  should  still  look  after  the 
lOi.  He  then  said  he  would  not  give  her  a  farthing.  She  did  not 
^  any  receipt.  He  went  away,  and  she  never  got  a  farthing, 
m  afterwards  went  to  Carpenters'  Hall  on  the  second  Thursday 
>tt  July,  understanding  it  to  be  a  quarterly  meeting.  Defendant, 
Simael  Clegg,  Moon,  and  Hey  wood,  were  there.  She  applied  to 
them  for  the  money.  Defendant  said  he  would  never  give  her  a 
brthing,  and  would  send  for  a  policeman  to  turn  her  out,  and  she 
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Bto.        got  no  satisfaction.  The  card  left  by  defendant  with  Jane 

*-         when  she  became  a  member  was  a  printed  one^  and  b 

WHJiAH.     iijnat^t  benefit"    "The  General  Assurance  Burial  Sc 

1S5S.       held  at  Carpenters'  Hall,   Brook-street,  Manche8tel^— < 

—       Cobden-etreet,  Gartside-street ;  superintending  director, 
cSmx^  Welman,  7,  Cobden-street;  president,  Samuel  Clegg,  9, 
d^fBnMHau-  row ;  Secretary,  William  F.  Hey  wood,  56,  Thomson-stn 

"■''^  ham-road :"  and  it  appeared  that  these  three  persons  fill 
respective  offices  in  tne  society  at  the  time  Jane  Jackson  I 
member  of  it ;  and  that  their  respective  addresses  were  i 
stated.  There  was  printed  on  the  card,  "  in  cases  of  disp 
arbitration  will  be  allowed ;"  it  also  contained  the  rates  of 
according  to  the  ages  of  the  members ;  and  two  or  thre 
after  she  entered  her  husband's  name,  she  discovered  that 
ment  for  him  ought  to  have  been  twopence  instead  of  a  pe 
she  did  not  think  it  was  her  place  to  mention  it,  as  only 
had  been  demanded.  She  never  asked  for  an  arbitration, 
it  mentioned  to  her.  She  paid  her  subscriptions  for  the  fi 
months  to  defendant;  afterwards,  to  Hejwood, the  secretar 
defendant  had  examined  her  card,  he  said  he  would  ^ve  hei 
but  did  not  ofier  the  money.  She  joined  the  societv,  e: 
that,  in  the  event  of  the  death  of  her  husband  or  child,  sh 
^  get  the  burial  money.     Certain  printed  rules  were  put  in 

**^  part  of  the  prosecution.     "  Rule  7. — This  society  shall  be  g 

by  a  board  of  directors,  namely,  the  founder  of  the  society 
was  the  defendant),  who  shcdl  be  the  superintending  < 
secretary,  president,  senior  collector,  and  five  heads  of 
chosen  from  the  body."  No  heads  of  families  were 
appointed;  and  it  did  not  appear  that  any  memi 
ever  applied  to  have  such  appointment  made.  The  de 
as  superintending  director,  managed  and  controlled 
thing.  Samuel  Clegg  was  appointed  by  defendani 
dent  and  canvasser  in  1849.  He  continued  to  cani; 
about  a  year  ago,  when  he  left  the  society,  and  dun 
time  he  enrolled  1000  members.  Besides  the  quarterly  n 
he  attended  a  meeting  at  Carpenters'  Hall  every  Thursdn 
\xk&  from  seven  till  nine.  The  rules,  as  well  as  cards  of  c 
ship,  were  on  the  table  at  these  meetinp;  the  collectors 
their  books  there,  which  were  examined  by  Welman,  th 
dant;  the  money  collected  was  paid  over  to  him,  and  he  ei 
in  his  book.  This  book  was  produced  at  the  trial :  it  c< 
entries  of  receipts  and  disbursements,  including  burial 
Four  instances  of  payments  for  burial  money  occurred  in  oi 
At  the  time  of  the  prisoner's  apprehension  on  this  charge,  t 
showed  a  balance  of  392L  18^.  8df.  in  favour  of  the  society 
was  shown  that,  in  two  instances  within  the  knowledge  oi 
defendant  (Welman)  had  paid  burial  money  when  the  part 
out  of  benefit;  that  is,  not  entitled,  by  reason  of  some  irrq 
to  enforce  such  payment.  The  other  officers  of  the  society, 
Joseph  Moon,  who  succeeded  Clegg  as  president,  and  H* 
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tbe  secretary,  were  called,  and  proved  the  superintending  director        Bbo. 
to  have  been  the  sole  director,  and  to  have  managed  everything ;         ^^^^ 
bat  neither  they  nor  Clegg  ever  saw  or  heard  of  any  banking  book        '"'^' 
belonging  to  the  society,  or  ever  knew  themselves,  or  heard  from        i85S. 
Welimui,  of  a  sum  of  7,000i,  or  any  sum  of  money  whatever,         — -^ 
bdonging  to  the  society,  being  in  any  bank.     This  was  the  case.       ^CtMMeetmg 
The  prisoner'^  counsel  addressed  the  jury. — I  summed  up  the  different  ttai^ 
caae,  telling  the  jurv  that  I  thought  they  might  take  into  account 
what  passed  at  the  first  meeting  between  defendant  and  Jackson, 
18  well  as  what  passed  at  the  time  when  the  threepence  was  paid  by 
her;  but  that,  before  they  could  convict  the  defendant,  they  must 
be  satisfied  that  these  representations  were  false,  that  they  were 
made  by  defendant,  knowing  them  to  be  false,  with  the  view  to 
induce  Jane  Jackson  to  pay  this  entrance  money  to  become  a 
member ;  that  she  was  induced  by  these  representations  to  do  so, 
uid  that  he  intended  at  the  time  that  she  never  should  reap  any 
benefit  from  such  membership.     The  jury  found  the  defendant 

Sty.  I  reserved  the  judgment  until  the  opinion  of  the  Court  of 
ninal  Appeal  could  be  taken.  The  questions  for  the  opinion 
)f  tbe  court  are — 1st.  Whether,  on  the  facts  stated,  there  was  a 
ase  within  the  statute  which  I  ought  to  have  left  to  the  jury  at 
iD?  2ndly.  Whether  I  was  right  in  telling  the  jury  that  they 
night  consider  what  passed  at  the  first  and  second  meeting  be- 
tween defendant  and  Jackson  as  one  continuing  representation  ? 
The  point  that  was  raised  with  reference  to  the  indictment  in  this 
CMC,  may  not  be  brought  before  the  court  in  such  a  way  as  to  call 
Sor  their  decimon  upon  it ;  but  I  venture  to  submit  that  it  is  of  very 
great  importance  indeed  to  Courts  of  Quarter  Sessions  to  have  the 
anthority  of  the  case  of  Reg.  v.  Bassett  decided  one  way  or  the 
other. 
The  defendant  (Welman)  is  in  custody  for  want  of  bail. 
If  heeler,  for  the  prisoner. — ^The  case  ought  not  to  have  been  Argament. 
left  to  the  jury  at  all,  because  the  statement  which  induced  the 
pioeecutriz  to  part  with  her  money  was  not  false ;  and  the  false 
itatement  made  a  month  before,  which,  at  the  time,  had  not  the 
cfffiot  of  inducing  her  to  part  with  her  money,  cannot  be  imported 
into  tbe  conoderation :  it  is  much  too  remote. 

Jbbvis^  C.  J. — That  is  a  question  for  the  jury.  If  they  were  at 
Kbertv  to  draw  the  conclusion  which  they  have  drawn,  we  cannot 
iaterfere. 

Aldebson,  R — All  questions  of  degree  must  be  decided  by 
the  jury. 

Wheeler* — In  this  case  there  was  evidence  that  a  society  existed ; 
ud  the  pretence  by  which  the  money  i^yis  obtained  was,  that  the 
society  would,  upon  certain  events,  pay  certain  sums  of  money. 

AiJ>EB80N,  B. — The  prosecutrix  no  doubt  entertained  such  an 
expectation ;  but  she  was  induced  to  join  the  society  bv  the  false 
^^presentation,  that  there  was  so  much  money  in  the  bank ;  Just 
^  if  a  man  was  induced  to  subscribe  51.  to  a  church,  by  a  ndse 
^tement  that  there  was  a  debt  upon  it ;  or  to  cash  a  cheque  by 
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Rbo.        a  false  statement  that  it  was  a  valid  cheque  ;-^the8e  would  not  i 
^*  less  false  pretences  because  the  party  defrauded  might  expect 

'"'^'     future  benefit  or  payment 
i853.  Cress  WELL,  J. — The  whole  of  the  statement  made  need  not  bi 

false ;  but  only  that  part  which  operates  on  the  mind  of  the  persoz 

—cSme^M  defrauded ;  and  here,  although  there  was  a  club,  and  thereioR 
different  etate-  the  prisoner's  Statement  was  not  in  eYerj  part  untrue,  the  joij 
"*^"^       find  that  the  money  was  obtained  by  the  raise  pretence  charged. 

Wheeler. — The  evidence  fails  to  establish  it.  How  can  it  b( 
said  that  the  statement  made  at  the  first  meeting  is  to  be  taken 
as  part  of  the  statement  made  at  the  second  ? 

URESSWELLy  J. — He  does  not,  at  the  second,  correct  the  wt 
statement  made  at  the  first. 

Erle,  J. — And  "he  stiU  praised  the  club."  That  imports i 
continuing  transaction,  I  think. 

fVheehr. — No  reference  whatever  was  made  to  what  had  pre- 
viously taken  place. 

Jervis,  C.J. — How  can  we  draw  a  line,  and  say  where  tlw 
influence  of  a  misstatement  will  cease  altogether?  The  longe 
the  interval,  the  less  the  probability  that  the  influence  continues 
but  it  must  be  a  question  for  the  jury.  The  misstatement  no 
corrected,  may  have  influenced  the  mind  of  the  prosecutrix ;  an 
the  jury  have  found  that  it  did.  If  the  law  were  otherwise,  thi 
offence  might  be  committed  with  impunitv ;  because  the  mone 
would  never  be  taken  at  the  time  that  the  false  statement  wa 
nuide.     At  least  none  but  fools  could  be  convicted. 

Wheeler. — Even  according  to  the  direction  of  the  Recorder  th 
conviction  is  wrong;  because  there  was  no  evidence  whatever  thi 
the  prisoner  intended  that  she  should  never  reap  any  benefit  &oi 
her  membership. 

Cresswell,  J. — It  seems  to  me  quite  dear  that  that  was  h' 
intention ;  and  that  he  quarrelled  with  the  prosecutrix  about  tfa 
AL  10«.  for  the  purpose  of  carrying  it  out. 

No  counsel  appeared  for  the  prosecution. 
Jodgment.  Jervis,  C.J. — We  are  all  of  opinion  that  the  convictioa  : 

right  The  question  is,  whether  the  Recorder  was  ri^ht  in  teDin 
the  jury  that  thej  might  take  into  account  what  had  been  state 
at  the  first  interview;  and  I  think  he  was.  Whether,  in  fact,  tl 
two  statements  were  connected  together  in  their  influence  iipc 
the  mind  of  the  prosecutrix,  was  a  question  for  the  jury.  Tiiei 
secondly,  if  thev  might  be  so  connected,  was  there  a  case  withi 
the  statute?  1  think  there  was,  if  the  jury  chose  to  connei 
them.  To  bring  the  case  within  the  statute,  the  statement  mm 
falsely  represent  some  begone  fact  as  existing,  and  it  most  I 
made  for  a  fraudulent  purpose.  Is  there  in  this  case  such 
statement?  The  prisoner  represented  that  the  club  had  IfiOQL  i 
the  bank ;  and  there  never  was  such  a  sum  as  that  sum  of  7,000 
Then,  did  the  statement  as  to  it  influence  the  mind  of  the  proM 
cutrix  ?  The  jury  say  that  it  did ;  and  they  also  find,  that  th 
motive  was  to  obtain  the  money  of  the  prosecutrix.     There  wa 
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dearly  a  case  for  the  jury;   and  the  conviction   is   right     We  B"o. 

will  consider  the  case  of  R.  v.  Btusett  (1  Cox  Crim.  Cas.  51),  when  weuiax 

It  \a  pro|)crly  before  us.  

Conviction  affirmed.  (A)  1853. 

(*)  In  Reg.  t.  Bastetty  the  indictin«nt  oontained  eight  connts,  each  count  charging  a    Cum^cikuj 

tcptntc offeooa,  bj  obtainmg  mooej  under  a  dint! net  faliie  pretence  from  a  different  person;  difTermU  sta^ 

anl  Maole.  J.  there  required  the  counsel  for  the  prosecution  to  cocfine  the  proof  to  one  count;  mtni$, 
adding,  **  I  am  not  sure  that  the  indictment  ia  not  demurrable." 


COURT  OF  CRIMINAL  APPEAL. 

May%  1853. 

(Before  Jeryis,  C. J.,  Alderson,  B.,  Cresswell,  J.,  Erle,  J., 
and  Martin^  B.) 

Reg.  v.  Jabez  Eitson.  (a) 

Seamdary  evidence — Notice  to  produce — Time  of  service — Arson — 
Intent  to  defraud  insurance  company — Proof  of  policy. 

Upon  the  trial  of  an  indictment  for  arson,  with  intent  to  defraud  an 
uuttrance  company y  the  policy  was  not  produced,  but  parol  evidetice  of 
U  gtoen,  a  notice  to  produce  having  been  served  upon  the  prisoner  about 
mid-day  the  day  before  trial : 

Hdd,  that  the  parol  evidence  was  improperly  received  and  the  conviction 
wrong, 

THE  following  case  was  reserved  by  Pollock,  C.  B. : — The 
prisoner  was  tried  before  me  at  the  last  assizes  for  Cambridge- 
dure,  for  arson,  with  intent  to  defraud  an  insurance  office.  At  the 
tiial,  it  became  necessary  to  prove  the  policy  of  insurance.  No 
otber  notice  had  been  given  to  the  prisoner  to  produce  it  except  a 
Qodoe  served  about  mid-day  the  day  before  the  trial ;  the  prisoner's 
Tcsidence  (where  the  fire  happened)  was  thirty  miles  from  Cam- 


It  was  objected,  on  the  part  of  the  prisoner,  that  the  notice  was 
ivofficient,  and  that  parol  evidence  of  *  the  policy  could  not  be 
'codved  without  notice  to  the  prisoner  to  produce  it. 

For  the  prosecution  it  was  contended,  first,  that  the  notice  was 
>Qfficient;  secondly,  that  the  indictment  itself  was  notice. 

(a)  Beported  bj  A  Biitle8T0K,  Esq.,  Barrister-at-Law. 
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B«»-  I  received  the  evidence,  but  reserved  the  point.     The  priaooi 

jABEzKrraoH.  ^***  convicted.    The  question  for  the  opinion  of  the  bourt  i 

'  whether  the  parol  evidence  was  properly  received,  and  wheth 

^^^'        the  conviction  ought  to  stand  ? 
Armm~i^otk$      ^^  counsel  appeared  for  the  prosecution. 
ioprodmx        Naylor,  for  the  prisoner,  was  not  called  on. 
/»%•  Jervis,  C.  J. — The  point  is  quite  clear.     The  case  does  ik 

fall  within  the  rule  that  a  notice  to  produce  is  not  necessary  whei 
the  pleading  gives  sufficient  notice  of  the  subject  of  inquirj 
because  the  indictment  is  not  framed  upon  the  subject-matter  ( 
the  policy ,(&)  and  the  notice  to  produce  was  not  given  in  tim 
The  conviction,  therefore,  is  wrong. 

Martin^  B. — It  is  said  to  be  the  practice  not  to  give  the  poK( 
in  evidence,  but  I  do  not  understand  why. 

Jeevis,  C.  J. — They  must  show  that  the  policy  is  in  existent 
We  are  not  to  be  understood  as  deciding  that  it  is  necessar 
under  all  circumstances,  that  the  policy  should  be  produced,  b 
that  the  fact  of  insurance  must  be  proved  by  Intimate  evidenc 
That  was  not  done  in  this  case.  c 
The  other  judges  concurring :    •^^ 

Conviction  rever$ed,{e) 

(6)  In  R,  T.  AicUei  (1  Leach,  330),  where  the  iodictment  was  for  ttealing  a  \SBL 
ezchanf^e,  parol  evidence  of  it  was  reoeiTed,  though  no  notice  to  produce  had  heen  given,  bees 
the  instrument  itself  was  described  in  the  indictment. 

(c)  In  R,  T.  EBicombe  (1  11  &  Rob.  260),  Littledale,  J.,  after  coosaltii^  Ptek, 
held  in  a  similar  case  that  a  notice  to  produce  the  policj  serred  upon  the  priaoner  dmiqg  i 
assises,  two  dajs  before  the  trial,  was  insufficient  to  let  in  secondary  eridenoa.  It  is  not  sW 
in  the  principal  case  when  the  assises  commeoced. 
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COURT  OF  QUEEN'S  BENCH. 

May  5,  1853. 

(Before  LoBD  Campbell,  C. J.,  Wightman,  J.,  Erle,  J.,  and 
Crompton,  J.) 

Reg.  v.  Du6DALE.(a) 

Bail  in  error  in  criminal  eases — Form  of  recognizance, 

A  dtfrndani  in  misdemeanor  having  obtained  a  writ  of  error  to  the  Ex" 
chequer  Chamber^  entered  into  a  recognizance  with  two  sureties  approved 
bjf  a  judge,  the  condition  of  which  was  to  prosecute  the  writ  of  error 
with  effect ;  to  surrender  personally  on  the  hearing  of  the  writ  of  error  ; 
and^  in  case  the  judgment  should  be  affirmed^  to  surrender  himself  to 
the  Court  of  Exchequer  Chamber  to  be  further  dealt  with  according  to 
law: 

HtH  that  this  recognizance  €Ud  not  comply  with  the  stat,  8  4*  ^  V^ct. 
e.  68,  ^  ly  which  requires  that  the  recognizance  shall  be  conditioned  to 
prosecute  the  writ  with  effect;  and  in  case  the  judgment  should  be 
affirmed^  forthwith  to  render  the  defendant  to  prison^  according  to  the 
jwdgmenty  where  imprisonment  has  been  adjudged. 

THIS  was  a  rule  calling  upon  tbe  defendant  to  show  cause  why 
he  should  not  be  again  apprehended  and  committed  to  prison, 
notwithstanding  an  order  of  a  learned  judge  for  his  discharge.  The 
defendant,  havmg  been  convicted  at  the  Midsummer  Sessions  upon 
an  indictment  for  misdemeanor,  brought  error;  and  on  the  15  th 
January  last  judgment  was  given  against  him  by  this  court :  (see 
1  E.  &  B.  435.)  The  plaintiff  not  being  present  in  court,  the  bail 
were  called  upon  to  produce  him,  in  order  that  he  might  be 
remanded  to  prison ;  and,  upon  their  not  appearing,  the  recog- 
aiiances  were  estreated.  Without  a  new  fiat  of  tXe  Attorney- 
General,  the  defendant  obtained  a  writ  of  error  to  the  Exchequer 
Chamber;  and  on  the  9th  April,  having  entered  into  a  recogni- 
sance with  two  sureties^  before  a  learned  judge — the  condition  of 
which  recognizance  was,  that  he  would  prosecute  the  writ  of  error 
with  effect,  and  would  personally  surrender  and  appear  in  the 
Court  of  Exchequer  Chamber  upon  the  hearing  of  the  said  writ  of 
ciTor,  and  would  also,  in  case  the  judgment  should  be  affirmed, 
snrrender  himself  to  the  said  court  to  be  further  dealt  with  accord- 

(a)  Baportod  by  A.  BiTTLESTOSf,  Esq.,  Barrister-at-Law. 
VOL  VI.  M 


BaUm  error 
— Reeogmi' 
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Rso.       ing  to  law^ — the  defendant  was,  bj  order  of  the  learned  jot 
«'•  charged  out  of  custody.     The  recognizance,  however,  was 

1853.  obtained  upon  several  grounds.  First,  that  the  writ  of  e 
void,  having  been  issued  without  the  fiat  of  the  Attorney-^ 
Secondly,  that  the  discharge  by  a  learned  judge  was  ii 
inasmuch  as  the  statute  made  the  Crown  Office  certificat 
filing  of  the  recognizance  in  itself  a  sufficient  warrant  for 
charge ;  and  that  here  the  discharge  took  place  before  the 
the  recognizance,  and  without  any  justification  of  bail,  a 
an  insufficient  recognizance. 

Metcalfe  showed  cause. — The  question  is,  whether  th€ 
order  can  be  sustained.  Substantially,  the  requirement 
statutes  8  &  9  Vict  c  68;  and  9  &  10  Vict,  c  24,  s.  4,  hj 
complied  with.  [Wightm  an,  J.  — What  do  you  say  to  the  foi 
recomiizance  ?  The  statute  requires  that  the  recognizance 
conditioned  "  to  render  the  defendant  to  prison  according  tot 
ment ;"  that  is,  the  original  judgment  upon  the  indictment 
surrenders,  the  Court  of  Error  would  at  once  commit  him  t 
In  this  court,  when  the  judgment  wasafiSrmed,  the  bail  we 
upon  to  produce  him  here. 

Lord  Campbell,  C J.— The  Court  of  Exchequer  Oh 
not  a  prison.  This  is  certainly  a  very  formidable  objecti 
renders  it  unnecessary  to  go  into  the  others.  The  recO| 
which  is  on  the  file  of  this  court,  and  which  therefore  we  . 
opportunity  of  inspecting,  appears  to  be  in  a  totally  ditkr 
from  that  required  by  tne  statute ;  and  is  not  even  to 
effect. 

Clarksan  applied  to  the  court  to  quash  the  writ. 

By  the  Court. — We  cannot  do  that  upon  thift  rule. 

Ruleal 
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CENTRAL  CRIMINAL  COURT. 

October  Session,  1852. 

October  28. 

(Before  Mr.  Justice  Cbesswell.) 

Reg.  v.  Coleman  and  others,  (a) 

Evidence — Comparison  of  handwriting — Expert. 

ial  for  forgery  of  a  biU  of  exchange,  an  expert  cannot  be  ashed 
\er,  on  comparing  the  signatures  of  the  drawer,  the  acceptor  and 
)dorser  of  the  bUl,  he  is  of  opinion  that  they  are  all  toriUen  by  the 
person. 

i  prisoners  were  indicted  for  forging  and  uttering  a  bill  of 
;chan^e.  In  the  course  of  the  cause  a  witness,  who  was  an 
nd  liuiographic  printer,  and  who  declared  himself  able  to 
judgment  as  to  whether  documents  were  in  the  same  or  in 
\t  handwritings,  was  asked  the  following  question : — '^  Whe- 
om  the  knowledge  and  experience  he  had  mined  on  such 

B,  he  could  say  whether  the  names  of  the  drawer,  the 
•r,  and  the  indorser  of  a  biU  (the  one  alleged  to  be  forged), 
iras  put  into  his  hand,  were  written  by  one  and  the  same 
? 

y,  with  whom  were  Metcalfsjid  Dearsley,  for  the  prisoners, 
1  to  the  question,  inasmuch  as  the  witness  was  asked  to 
pon  himself  the  functions  of  the  jury:    (/?.  y.  Shepherd, 

C.  C.  237 ;  Doe  v.  Suchermore,  5  A.  &  E.  718.) 

»W£LL,  J. — I  have  known  inspectors  of  franks  called  to 
hat  documents  were  written  in  a  feigned  hand. 
y. — That,  no  doubt,  is  the  distinction  established  by  all  the 
but  this  is  nothing  more  than  a  comparison  of  handwriting. 
Las  always  been  disallowed.  He  cited  the  Fitzwalier  Peerage 
0  CL  &  Fin.  198),  and  B.  v.  Richards  and  Barber  (1  Cox 

ison,  for  the  prosecution,  submitted  that  the  question  was  a 
one.  The  document  was  legitimately  in  evidence  in  the 
and  this  was  the  distinctive  feature  of  the  case.  It  had 
been  held  that  when  documents  were  in  evidence,  the  jury 
iompare  the  handwriting. 

mtine  (on  the  same  side)  contended  that  a  witness  might,  on 
r  of  science,  which  this  clearly  was,  be  examined.     It  was 

(a)  Reported  bj  B.  C.  Robinson,  Esq.,  Burister-at-Law. 

m2 
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Reo.        but  asking  his  opinion  in  order  to  assist  the  jury  in  doing  what 

CoLBMA^'  AS    ^^^^  ^^  ^  right  to  do,  but  which,  otherwise,  they  might  be  in- 

oTHERs.     competent  to  do  for  themselves.     The  best  evidence  must  be  given 

that  the  matter  was  susceptible  of,  and  what  ground  was  there  for 

!f^*        saying  that  scientific  evidence  might  not  be  given  as  well   with 

Evidence  oj    rcspect  to  handwriting  as  to  other  subjects  of  enquiry.     For  in- 

handwriting,  staucc,  it  had  been  customary  to  examine  butchers  as  to  whether 

diflTerent  pieces  of  meat  had  formed  portions  of  the  same  animal, 

and  surgeons  had  been  called  to  prove  that  different  wounds  had 

been  made  by  the  same  instrument. 

Cresswell,  J. — This  argument  wouH  tend  to  show  that  a 
comparison  of  handwriting  generally  ought  to  be  allowed. 

Ballantine  said  the  principle  might  be  the  same,  but  the  reason 
given  for  the  exclusion  of  documents  introduced  merely  for  the 
purpose  of  comparison  was,  that  such  a  course  would  introduce 
several  issues,  and  therefore,  as  a  matter  of  expediency  and  conve- 
nience, it  was  not  permitted. 

Cresswell,  J. — Assume  that  there  are  four  documents  leriti- 
mately  in  evidence  in  a  cause,  and  there  is  a  question  whether 
No.  4  is  in  the  same  handwriting  as  No.  1,  there  would  then  be 
no  collateral  issue  whatever.  Could  you,  then,  call  a  scientific 
witness  and  ask  him  whether  they  were  written  by  the  same 
person? 

Ballantine  submitted  that  that  might  be  done.  If  the  jury  were 
asked  to  form  a  judgment  upon  a  matter  of  which  they  were 
entirely  ignorant,  it  would  be  materially  promoting  justice  to  allow 
them  the  assistance  of  some  one  who  was  peculiarly  conversant 
with  the  particular  subject.  Supposing  it  important  to  show  that 
a  particular  pen  had  been  used  to  write  a  certain  document ;  surely 
a  witness  thoroughly  conversant  with  penmanship,  and  who  had 
made  such  matters  his  professional  study,  might  be  called  to  esta- 
blish the  fact  in  issue. 

Parry  was  not  called  upon. 

Cresswell,  J. — Notwithstanding  the  ingenuity  with  which 
this  question  has  been  argued,  I  am  of  opinion  that  the  question 
cannot  be  put.  Argue  it  as  we  may,  it  eventually  comes  to  a 
mere  comparison  of  handwriting.  One  part  of  the  document  is 
proved  to  be  in  the  handwriting  of  the  prisoner ;  and,  in  substance, 
you  ask  a  witness  to  compare  the  other  parts  with  the  one  proved, 
and  to  say  whether  on  such  comparison  he  believes  them  to  be 
written  by  the  same  person.  The  jury  may  compare  if  they  wilU 
because  the  document  is  before  them ;  but  I  am  of  opinion  you 
cannot  give  evidence  on  the  subject. 

Clarkson  and  Ballantine^  for  the  prosecution. 

Parry y  Metcalfe  and  Dearsley^  for  the  prisoner. 
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CENTRAL  CRIMINAL  COURT. 

February  Session,  1853. 

February  4. 

(Before  Mr.  Baron  Alderson  and  Mr.  Baron  Martin.) 

Reg.  v.  Pries. (a) 

11  (ho,  4^1  WilL  4,  c.  66,  *.  10 — Forgery — Accountable  receipt. 

On  an  indictmeni  for  forging  and  uttering  an  accountable  receipt  for 
goodi,  the  following  document  was  held  to  be  an  accountable  receipt 
milhin  the  statute. 

^B}i  order  of  R.  F,  Pries,  we  have  this  day  transferred  into  the  name  of 
Messrs.  CoUman  and  Stolterfoht,  769  quarters  and  4  bushels  of 
rheat,  ex.  August  Ferdinand,  Captain  Richards,  a  Neustadt, 

** Entered  by  R.  F.  Pries,  and  now  lying  at  our  granaries,  Bermondsey- 
Wall.  The  wheat  is  insured  against  rish  of  fire  by  us. — Brown  and 
YocKG.     Com  Exchange,  October  23,  1852." 

THE  prisoner  was  indicted  for  feloniously  forging  and  uttering 
the  following  accountable  receipt  for  goods: — 

"By  order  of  R.  F.  Pries,  we  have  this  day  transferred  into  the 
name  of  Messrs.  CoUman  and  Stolterfoht,  759  quarters  and 
4  bushels  of  wheat,  ex.  August  Ferdinand,  Captain  Richards, 
i  Neustadt" 

''Entered  by  R.  F.  Pries,  and  now  lying  at  our  granaries, 
Bermondsey-WalL" 

''The  wheat  is  insured  against  risk  of  fire  by  us. 

Brown  and  Young." 
"Com  Exchange,  October  23,  1852." 

Huddkston,  for  the  prisoner,  submitted  that  this  document  was 
not  an  accountable  receipt  within  the  statute.  It  merely  purported 
to  be  a  memorandum  of  the  transfer  of  goods  by  Brown  and 
Young,  but  it  was  no  evidence  of  the  receipt  of  goods.  It  was 
&Q  a8^enion  on  the  part  of  Brown  and  Young,  that  they  had 
"transferred"  from  A.  to  B.,  but  not  that  they  had  ** received" 
from  either  of  them.  Whether  the  document  were  genuine  or  not, 
the  warehouseman  would  be  answerable  to  the  real  owner.  He 
cited   Harvey's  case    (R.  &  R  227);       Clark    v.   Newsam   and 

(a)  Reported  by  B.  C.  Bobixson,  Esq.,  Barrister-at-Law. 
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Bko.        Edwards   (16  L.  J.  Ex.  R.  296);    R.  v.  fVest  (2  Cox  C.  C.  437; 
PMiai.       ^  ^*^-  *  ^^-  ^^^)5    S.  C.  {Clarke  v.  ChapUn  1  Ex.  Rep.  26.) 

'  Ballantine  (with  whom  were  Parry  and  IToS),  for  the  proeecution, 

1853.        was  not  called  upon. 
j^        _         Aldebson,  B. — I  am  clearly  of  opinion  that  this  is  an  ac- 
Aowwuable    countable    receipt   within  the  statate.     It  purports  that  on  the 
rteeipi,       23rd  October,  Brown  and  Young  had  goods  belonging  to  the 
prisoner  in  their  granaries,  which  they  had  received  from  him  for 
the  benefit  of  CoUman  and  Stolterfoht,  and  that  they,  Brown  and 
Young,  held  themselves  accountable  to  Collman  and  Stolterfoht 
for  such  goods.     It  is  true,  the  word  ''receipt"  is  not  named 
throughout  the  document,  but  it  is  sufficient  that  it  appears  to 
be  a  receipt  in  substance. 
Martin,  B.  concurred. 

Ballantiney  Parry  and  HoU,  for  the  prosecution. 
Huddkstan  for  the  prisoner. 
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COURT  OF  QUEEN'S  BENCH. 

Sittings  at   Nisi  Prius  after  Michaelmas  Term,  18.52. 

December  1  and  2. 

(Before  Lord  Campbell,  C.J.) 

Reg.  v.  Hamp  and  others,  (a) 

Conspiracy  to  defeat  the  ends  of  justice  by  abstaining  from  a  prosecu- 
£»» — Indictable  misdemeanor — Evidence — Notice  to  produce — Privi' 
lege  of  wife  to  refuse  to  answer  questions  as  to  the  residence  of  her 
kusbandf  who  is  liable  to  be  apprehended. 

An  agreement  with  other  persons  by  a  witness  who  has  been  bound  over  to 
prosecute  and  give  evidence  on  an  indictable  misdemeanor,  not  to  appear 
on  the  trialy  is  an  indictable  offence^  as  being  an  agreement  to  obstruct 
the  due  course  of  law  and  justice;  and  the  indictment  may  allege  that 
to  have  been  the  object  of  the  defendants,  although  their  immediate  inten- 
tion had  no  reference  to  the  obstruction  of  justice,  but  was  simply  to 
extricate  themselves  from  a  scrape,  and  the  defeat  of  justice  was  merely 
the  effect  of  the  conspiracy.  Therefore,  where  H,,  having  upon  oath 
charged  B.  with  fraud,  and  being  bound  over  to  prosecute,  was  subse- 
quently  induced  to  mahe  an  affidavit  ofB,*s  innocence,  and  H.  and  his 
friends,  in  order  to  avoid  the  consequences  of  BU  contradictory  state- 
ments  on  oath,  agreed,  upon  receiving  a  cheque  from  B.*s  wife  for  a 
mm  nearly  equal  to  the  amount  of  H.*s  recognizances,  to  forfeit  those 
recognizances  by  abstaining  from  prosecuting,  and  also  to  return  the 
amount  of  the  cheque  if  ff.  was  not  called  upon  his  recognizances : 

Bdd,  that  the  facts  supported  an  indictment  charging  H,  and  his  friends 
with  a  conspiracy  to  obstruct  and  defeat  the  due  course  of  law  and 
justice;  but 

Bdd,  thai  the  facts  did  not  support  counts  in  the  indictment,  charging  the 
conspiracy  to  be  to  obtain  the  money  from  the  wife  ofB,,  and  to  cheat 
and  defraud  him  of  the  same. 

Kotice  to  produce  the  cheque  served  at  the  office  of  the  London  agents  for 
the  country  attorney  of  the  defendants  at  3  p.m.  the  day  hefore  the 
commencement  of  the  trial: 

Held,  sufficient  to  let  in  secondary  evidence  of  its  contents : 

Bdd,  also,  that  such  secondary  evidence  was  admissible,  although  it  ap^ 
peared  that  the  cheque  had  been  seized  by  the  sheriff  under  a  levy  upon 
the  effects  of  H.  for  the  amount  of  the  estreated  recognizance. 
^  having  been  admitted  to  bail  to  answer  the  charge  of  H.,  did  not  sur- 
render to  tahe  his  trial,  but  absconded : 

(a)  Rtported  hj  J.  E.  Davu,  Esq ,  Barriiter-at-Law. 
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Beldj  that  his  toifey  who  was  examined  as  a  wiiness  on  tke  indieimait 
against  H,  and  others  for  conspiracy^  might  refuse  to  answer  a  qmsh 
tion  whether  she  had  not  seen  her  husband  at  a  particular  time  sad 
place,  she  having  assigned  as  a  reason  for  not  answering  ity  that  isr 
husband  had  not  apj}eared  upon  his  recognizance. 

INDICTIilENT  against  William  Hamp,  William  Watkins,  and 
Charles  Probert  for  conspiracy.  The  indictment  contained 
seven  counts.  The  first  count  alleged  that  before  the  conmusaoii 
of  the  offence  thereinafter  mentioned^  Charles  Staden,  John  Jamei^ 
and  John  Broome  had  been  charged  before  a  justice  of  the  peiM 
of  the  borough  of  Brighton,  in  the  county  of  Sussex^  on  suapidoB 
of  having,  by  cheating  and  false  pretences.*  obtained  divers  laige 
sums  of  money,  amounting  to  300/.  from  William  Hamp,  and  tint 
they  had  been  committed  to  prison  to  take  their  trials  at  the  next 
assizes  in  respect  of  the  said  offence^  and  that  William  Hamp  wai 
bound  over  by  recognizances  to  appear  and  prosecute.  The  count 
then  proceeded  to  allege  that  afterwards,  and  while  the  said  chaige 
was  pending,  and  before  the  trial  of  the  same,  to  wit,  on  the  16tk 
day  of  March,  a.d.  '1852,  the  said  William  Hamp,  William  Wat- 
kins,  and  Charles  Prober^  well  knowing  the  said  charge  to  have 
been  made,  and  the  said  trial  to  be  then  pending,  and  corruptly  and 
unlawfully  contriving  and  intending  to  defeat  and  obstruct  the  doe 
course  of  law  and  justice,  did  agree  amongst  themselves,  and  with 
Mary  Ann  the  wife  of  the  said  John  Broome,  that  the  said  chaige 
should  not  be  prosecuted,  that  the  said  William  Hamp  should  not 
attend  to  prosecute  or  give  evidence  upon  the  said  ensuing  tiial» 
and  that  the  said  William  Hamp  should  receive,  in  consideratioii 
thereof,  the  sum  of  400/.  of  and  from  the  wife  of  the  said  John 
Broome.  The  count  then  averred  that  on  the  day  and  year  afore- 
said, the  said  William  Hamp  did  receive  of  and  from  the  said  wife 
of  the  said  John  Broome,  a  certain  valuable  security,  to  wit,  an 
order  for  the  payment  of  money,  to  wit,  for  the  payment  of  the  said 
sum  of  400/.,  and  did  go  out  of  the  way  to  avoid  prosecuting  the  sud 
charge,  and  that  the  said  William  Watkins  and  Charles  Probert 
did  aid  and  assist  him  in  so  ~  ' 
tice,  and  against  the  peace,  &c 

The  second,  third,  and  fourth  counts  varied  some  of  the  allega- 
tions ;  but  in  all  of  these  counts,  the  object  of  the  conspiracy  was 
alleged  to  be  to  defeat  and  obstruct  the  due  course  of  law  and 
justice. 

In  the  fifth,  sixth,  and  seventh  counts,  the  conspiracy  was  allied 
to  be  to  obtain  from  the  wife  of  John  Broome  a  large  sum  of  money, 
his  property,  and  to  cheat  and  defraud  him  of  the  same. 

Mr.  Staight,  the  deputy  clerk  of  assize,  produced  the  indictment 
against  John  Broome  and  others,  found  at  the  Spring  Assizes  at 
Lewes.  The  witness  also  produced  the  recognizances  in  50()t, 
entered  into  by  the  defendant  Hamp  to  prosecute  at  those  assizer, 
llamp  did  not  appear,  and  his  recognizances  were  forfeitad. 
Upon  a  cross-examination,  the  witness  said  that  the  sheriff  levied 
for  the  amount,  and  under  it  seized  the  cheque  for  400/.  referred 


doing,  to  the  great  obstruction  of  ju»- 
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9  in  this  indictment.     Staden  and  James  appeared  at  the  Summer        Rso. 
Unxoe^  and  were  tried  and  convicted ;  but  John  Broome  did  not    g    ^'     ^ 
ppear.   The  gaoler  of  Lewes  produced  the  commitment  of  Staden,      c^bks. 
lames  and  J(mn  Broome.  

Proof  was  given  of  personal  service  on  the  defendant  Watkins  of       ^^* 
.  notice  to  produce  the  cheque  mentioned  in  the  present  indict-  contptraeif- 
sent    With  respect  to  the  defendant  Probert,  the  service  was  at     Evidence, 
lis  house,  in  Herefordshire,  on  Monday,  the  29th  of  November, 
fter  he  had  left  for  London,  to  attend  this  trial.     His  daughter, 
rho  received  the  notice,  said  it  should  be  forwarded  to  her  father, 
iotice  to  produce  was  also  served  at  three  o'clock  in  the  afternoon 
if  the  30th  of  November  (the  day  before  the  trial)  at  the  office  of 
lie  London  agents  for  the  country  attorney  for  the  defendants 
Probert  and  Hamp.     Watkins  had  been  personally  served.    Upon 
liis  evidence, 

Pany^  for  the  prosecution,  proposed  to  give  secondary  evidence 
)f  the  contents  of  the  cheque.  In  addition  to  the  notice  to  pro- 
iuee,  he  urged  that  the  indictment  was  itself  sufficient  notice. 

Sir  A.  Cockbum^  for  the  defendant  Probert,  submitted  that  the 
notice  was  not  sufficient.  In  the  one  case,  it  was  served  after  the 
iefendant  had  left  for  London ;  in  the  other,  it  was  only  the  day 
before,  at  three  o'clock  in  the  afternoon.  Moreover,  in  this  case, 
the  cheque  was  not  in  the  defendant's  possession.  It  had  been 
nzed  by  the  sheriff. 

Wilkins,  Serjt,  was  also  heard  to  the  same  effect  for  the  defendant 
Hamp. 

LoKD  Campbell,  C.J. — I  am  of  opinion  that  secondary  evi- 
dence may  be  received. 

Wtlkms  pressed  the  objection  that  the  cheque  was  in  the  hands 
of  tkc  sheriff. 

Lord  Campbell. — I  have  taken  all  that  into  consideration, 
tod  un  of  opinion  that  secondary  evidence  may  be  received. 

Mary  Ann  Broome  was  then  examined. — She  stated  that  she 
WIS  the  wife  of  John  Broome,  a  publican  in  Ayrnstreet,  Piccadilly. 
A  charge  was  preferred  against  him  and  other  persons  for  cheating 
It  cards,  at  Brighton,  and  it  stood  for  trial  at  the  Lewes  assizes, 
last  March.  Prior  to  that  time,  the  witness  had  known  the 
iefeodants  Hamp  and  Watkins,  and  the  former  had  been  staying 
It  John  Broome's  house  for  a  considerable  time  about  the  month 
(f  August  1851.  On  the  evening  of  the  I5th  of  March,  the  wit- 
less, in  consequence  of  a  message  from  Henry  Broome,  her  hus- 
tixls  brother,  went  to  the  Exeter  Tavern,  in  the  Strand,  and 
bere  saw  all  the  defendants,  Henry  Broome  being  with  them. 
Fatkins  or  Hamp  said  they  had  come  to  prosecute  John  Broome, 
lie  witness  stated  her  surprise  at  Mr.  Haiup's  doing  so,  as  he 
id  often  expressed  himself  to  the  effect  that  her  husband  was 
luocent  Tne  defendants  said  they  were  sorry  to  carry  on  the 
"osecution ;  but  if  witness  would  give  them  500/.  they  would  not 
i  so.  On  her  saying  that  she  had  not  so  large  a  sum,  they  said 
e  case  must  proceed.     After  some  conversation  among  them- 
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selves  thej  left  the  room,  and  on  thdr  return  said  they  m 
take  400L  The  witness  said  it  was  a  large  sum,  and  she  hac 
got  it ;  but  she  had  some  deeds  of  property,  held  by  her  ii 
own  right,  and  handed  one  to  Mr.  Probert  lie  said  it  was  c 
use,  and  they  must  have  money,  for  Mr.  Hamp  had  none,  hi 
been  put  to  great  expense  in  the  matter.  The  witness 
arranged  to  meet  the  defendants  the  following  morning,  am 
so.  A  Mr.  Fisher  was  then  present,  and  the  witness  receii 
cheque  for  400/.  irom  him,  on  a  deposit  of  her  deed,  and  ha 
the  cheque  to  Hamp,  who  thereupon  told  her  to  make  herself 
tented,  as  the  matter  was  at  rest,  and  they  would  not  further 
secute  her  husband,  and  the  cheque  was  handed  to  Mr.  Pro 
Watkins  wrote  the  following  memorandum,  which  was  eigne 
Hamp,  and  delivered  to  the  witness :  '^  I  agree,  if  I  am  not  c 
upon  my  recognizance  on  the  prosecution  against  John  Bro 
to  return  the  400/.  which  I  have  received  to  cover  my  n 
nizance." 

The  witness  was  cross-examined  by  the  several  counsel  ib 
defendants,  to  show  that  John  Broome  was  a  participat 
defrauding  Hamp  of  a  considerable  sum  at  Brighton  races,  in ! 
It  appeared  that  he  had  forfeited  his  recognizance  by  not  sn 
dering  to  be  tried,  and  had  not  returned  home  since. 

In  the  course  of  cross-examination  by  WUktnSy  Ser)t.»  to 
where  John  Broome,  the  husband,  then  was,  the  witness  b 
said  that  he  was  abroad,  she  was  asked  whether  she  had  not 
her  husband  at  the  house  of  her  brother-in-law,  at  Birminghi 
few  days  before  the  present  trial  ?  The  witness  said  she  i 
rather  not  answer. 

Lord  Campbell,  C.  J.,  said  she  must 
reason  for  not  answering. 

The  witness  then  said,  ''I  decline  to  answer  the  que 
because  my  husband  did  not  appear  to  his  recognizance." 

LoBD  Campbell,  C.  J. — I  think  on  that  the  question  < 
not  to  be  pressed. 

The  question  was  accordinglv  withdrawn. 

Henry  Broome,  a  prize-figuter,  and  John  Broome's  bn 
confirmed  the  statement  of  Mary  Ann  Broome.  On  the  l^ 
March  he  met  the  three  defendants  in  Fleet  Street.  Wi 
said  he  had  come  up  to  prosecute  the  Brighton  card  case 
inquired  where  John  Broome  was.  On  the  witness  8tatin| 
he  did  not  know,  the  defendant  inquired  for  Mrs.  Broome 
desired  the  witness  to  tell  her  to  meet  them  at  the  Exeter  Ti 
that  evening.  Having  done  so,  the  witness  went  at  the 
appointed,  and  saw  the  three  defendants  in  a  private  roouL 
Broome  and  Fisher  came  in.  The  former  asked  Hamp  he 
could  think  of  prosecuting  her  husband,  as  he  had  repeatedl; 
her  that  her  husband  was  innocent.  Hamp  said,  ^'  I  am  aw 
that,  but  I  am  bound  over  in  my  recognizances  in  500/L  to  ] 
cute,  and  if  you  will  give  me  that  amount,  I  will  go  awai 
not  prosecute  him  any  more."     Mrs.  Broome  said  it  was  a  a 


answer,  or  give 
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ani  of  money,  and  she  ahowed  him  two  dishonoured  cheques  he 
bid  nyen  her  husband,  and  stated  that  he  was  in  their  debt  lOOL    „  _*- 
bendes,  for  a  tavern  bUl.     Upon  this  the  defendants  went  into  an 
idjoining  nxmi,  where  they  remained  some  time,  and  then  Watkins 
Mid  they  would  take  400l,  and  no  less ;  and  if  she  would  give  it,        1^- 
Hamp  would  go  away,  and  never  prosecute  her  husband  any  contpirae^-' 
aofe,  but  if  she  did  not  give  it,  he  must  stop  and  prosecute.     She 
went  out,  and  on  her  return  produced  a  deed,  which  Mr.  Hamp  or 
Mr.  Probert  looked  at,  and  said  it  was  of  no  use  to  them :  they 
mst  have  the  money.     They  then  gave  her  until  eleven  o*c1o<Jl 
Ae  next  morning  to  set  the  money.     Witness  attended  the  fol- 
lowing day,  and  saw  Fisher  hand  Im^  Broome  a  cheque  for  400/,, 
wUoh  she  handed  to  Hamp,  who  gave  it  to  Mr.  Probert.    He  put 
il  in  his  waistcoat  pocket,  saying  the  matter  was  at  an  end,  and 
Ad  he  and  Hamp  would  go  to  Boulogne  at  three  o'clock  in  the 
aftenKKm.     Watkins,  in  the  meantime,  left  the  room,  and  when 
hs  came  back,  said  he  had  telegraphed  to  Birmingham  to  know  if 
Ihe  eheqoe  would  be  paid,  and  tnat  it  was  all  right,  provided  it 
was  pimerly  drawn.    Bichard  Fisher  proved  that  he  gave  his 
Aeqne  uxr  400/.  to  Mrs.  Broome,  and  received  some  deeds  from 
ha  m  aeeority.    On  cross-examination  he  said  that  John  Broome 
ctine  to  Urn  that  afternoon,  and  desired  him  to  stop  the  payment 
cf  the  dieque.    The  witness  did  so,  and  consequently  it  had  never 
beea  paid,  but  remained  in  Mr.  Hamp's  possession  until  seized  by 
tiiesberiS 

A  witness  from  Boulogne  stated  that  she  saw  Hamp  there  a  few 

dtys  after  the  15th  of  March,  and  he  told  her  he  was  there  to  be 

out  of. the  way  to  avoid  prosecuting  John  Broome. 

.  CocUnum  addressed  tne  jury  for  the  defendant,  the  Rev.  Mr. 

Piobert,  who  was  the  guardian  of  the  defendant,  William  Hamp, 

and  hia  brother,  John  Hamp,  two  young  men,  who,  possessed  of 

property,  had  by  a  course  of  folly  and  extravagance,  spent  the 

whole  cS  it.     Hamp,  the  defendant,  had  been  cheated  at  cards  by 

John  BrocHne  and  his  companions,  who  were  held  to  bail  for  the 

oflfence,  and  Hamp  bound  over  by  recognizances  in  the  sum  of 

•MXML  to  prosecute,  but  such  was  the  influence  of  Broome  over 

Hamp,  that  the  latter  subsequently  made  an  afiBdavit  exculpating 

Bfoome  from  any  participation  in  the  fraud.  Hamp  was  thus  placed 

in  the  dilemma  that  if  he  did  not  go  to  the  assizes  and  prosecute 

he  would  forfeit  his  recognizance ;  and  if  he  did  go  he  would  be 

DMt  by  his  own  affidavit,  and  would  be,  no  doubt,  indicted  for 

perjury.     Under  these  circumstances  Mr.   Probert^  anxious  to 

extricate  his  ward  from  this  painful  position,  became,  no  doubt, 

infiscreetlT  a  consenting  party  to  the  compromise,  but  without 

any  intention  to  do  wrong.     The  indictment  contained  two  classes 

of  countft.    The  first  alleeed  a  conspiracy  to  obstruct  and  defeat 

the  ends  of  justice,  and  the  second  class  charged  a  conspiracy  to 

ebeat  and  defiraud  John  Broome. 

Lord  Campbell,  CJ.  interposed,  and  said  he  thought  the  second 
slaaa  of  counts  was  not  supported  by  the  evidence. 
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Rto.  Coekbum  submitted  that  the  evidence  also  failed  with  reqieet  t 

g^  *-  the  first  set  of  counts.     There  was  clearly  no  intention  in  themoi 

oTHSBB.      ^^  ^^'  Probert  to  obstruct  the  course  of  justice.     The  qnesdoa  i 

not  whether  that  was  or  was  not  the  effect  of  the  conapiraqr,  a 

!^*       whether  the  conspiracy  led  to  that  result,  but  the  question  is  wtil 
Connptrae^^  ^^  ^^^  intent  of  the  parties  ? 
Evidatoe,         LoRD  Campbell^  C.J. — If  the  necessary  effect  of  the  agree 
ment  was  to  defeat  the  ends  of  justice,  that  must  be  taken  to  h 
the  object. 

Cockburn  submitted  that  the  animus  must  be  taken  into  considv 
ation.  The  junr  must  be  satisfied  that  the  parties  had  that  intcii 
at  the  time.  What  were  the  circumstances?  The  defendaiiti 
were  acting  under  the  belief  that  they  could  not  convict  Broome  i 
consequence  of  Hamp's  contradictory  statements,  and  that  he  wii 
in  this  dilemma,  that  he  was  himself  liable  to  an  indictment  fti 
perjury.  The  object  therefore  was,  not  to  defeat  the  ends  of  justiiMi 
but  to  protect  Hamp,  whose  recognizances  on  the  one  hand  wodj 
be  forfeited  if  he  did  not  appear  to  prosecute,  and  he  be  deprived  ol 
every  shilling,  or  else  if  the  prosecution  was  followed,  he  was  opei 
to  a  prosecution  for  perjuir. 

Skinner  and  Hawkins  aadressed  the  jury  on  behalf  of  the  tm 
other  defendants. 

Lord  Campbell,  C.J.  in  summing  up  said,  the  prosecution  wu 
one  of  the  most  important  that  could  come  before  the  jury,  foril 
was  of  the  highest  moment  that  the  stream  of  justice  should  nol 
be  impeded,  but  be  allowed  to  flow  undisturbed.     It  sometimei 
happened  that  witnesses  for  a  prosecution  were  bought  off,  and  the 
ends  of  justice  defeated ;    and  when  that  was  clearly  established, 
the  jury  were  bound  to  find  a  verdict  of  guilty.     In  this  case  the 
accusation  was  in  substance  that  there  being  a  charge  against  three 
persons,  Staden,   James,    and  Broome,  for    defrauding   William 
Hamp,  the  defendants  entered  into  a  conspiracy  to  prevent  Hamp 
from  giving  evidence  on  that  charge.     The  first  count  alleges  that 
Charles  Staden,  John  James,  and  John  Broome,  were  charged  with 
obtaining  by  cheating  and   false   pretences  300/.  from    William 
Hamp,  and  were  committed  to  take  their  trials  at  the  next  assizes 
for  that  offence,  and  that  Hamp  was  bound  over  to  proeecutft 
The  count  then  alleges  that  before  the  trial,  the  defendants  intend- 
ing to  defeat  and  obstruct  the  due  course  of  law  and  justice,  con- 
spired with  the  wife  of  Broome  that  the  said  charge  should  not  be 
prosecuted,  that  Hamp   should  not   attend  to  prosecute  or  give 
evidence,  and  that  he  should  receive  in  consideration  the  sum  of 
500/.  from  Mrs.  Broome. 

Huddleston  (for  Probert)  interposed,  and  said  that  the  first 
count  did  not  charge  a  conspiracy. 

Lord  Campbell,  C.  J.— It  says  "agreed."  Nothing^ turns  on 
that.  Conspire  is  nothing ;  agreement  is  the  thing.  The  count 
then  alleges  that  Hamp  did  receive  an  order  for  the  payment  of 
400/.,  and  did  go  out  of  the  way  to  avoid  prosecuting  the  charge, 
and  that  the  other  defendants  assisted  him  in  so  doin^.     In  m 
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noond  count  the  charge  was  slightly  raised^  but  was  in  substance 
die  same  as  the  first  count  The  third  count  charged  the  de- 
fendants with  conspiring  and  agreeing  together  to  obstruct  and 
defeat  the  due  course  of  law  and  justice,  and  to  obstruct  and 
preTent  the  prosecution  of  the  said  charge ;  and  alleged  that,  in 
pursuance  of  that  conspiracy,  Hamp  corruptly  absented  himself, 
tnd  received  the  cheque  for  so  doing.  The  fourth  count  charged 
the  conspiracy,  but  did  not  allege  any  act  of  the  defendants  to 
any  out  that  conspiracy.  The  jury  were  to  say,  on  the  first  and 
second  counts,  whether  the  defendants  did  agree  not  to  prosecute, 
m  therein  allied,  and  on  the  third  and  fourth  counts,  whether 
they  conspired  to  obstruct  and  defeat  the  ends  of  justice.  If  they 
£d  so  agree  and  conspire,  whatever  might  be  their  private 
maons,  it  was  the  duty  of  the  jury  to  convict  the  defendants. 
His  Lordship  then  went  through  the  evidence,  and  observed,  that 
the  fiu:t  of  the  cheque  not  having  been  paid  was  immaterial,  for 
the  ofience,  if  committed  at  all,  was  complete  when  the  cheque 
VIS  delivered  and  received. 

The  jury  returned  a  general  verdict  of  Guilty,  but  strongly 
neommending  the  defendants  to  mercy,  on  the  grounds  that  they 
itre  themselves  the  victims  of  a  base  and  infamous  conspiracy. 

Judgment  deferred. 

Parry  and  Metcalfe  for  the  prosecution. 

Sir  A.  Cackkum  and  Huddkstan  for  the  defendant  Probert 

WUimSy  Sent.,  and  Skinner  for  Hamp. 

Hamkms  and  Henry  James  for  Watkins. 


Reo. 

V. 

Hamp  ahd 


1S52. 

Compiracy — 
Evidence. 
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COURT  OP  QUEENS  BENCH. 

May  7,  1853. 

(Before  Lord  Campbell,  C.J.,  Wiohtman,  Erle,  and 
Crompton,  JJ.) 

Reg.  v.  Arthur  HiLL8.(a) 

Indictment — Certiorari — Costs — Attachment  for  nonpajfwumt-^ 
Estreating  recognizance. 

The  defendant^  having  been  convicted  of  misdemeanor  vpon  on  mtH 
ment  which  he  had  removed  into  this  court  hy  certiorari^  the  judgmB 
was  respited  by  consent^  upon  an  agreement  by  the  drfendami  to  fk 
the  taxed  costs  immediately.  The  costs  were  taxed  at  227L  ;  tkeifm 
dant  became  bankrupt^  and  the  prosecutor  proved  for  thai  amm 
under  his  bankruptcy.  Judgment  was  afterwards  entered  up,  amii 
costs  of  the  prosecution  again  taxed  under  theSjrS  WUL  ^  M,  c  1 
at  243/1  upon  a  rule  for  an  attachment  against  the  defemdanii 
nonpayment  of  that  sum  ptirsuant  to  the  Master^s  aHoeatur^  em 
estreat  the  recognizances  into  which  the  bail  had  entered^  the  em 
estreated  the  recognizances^  but  discharged  the  rule  for  an  attaehem 

THIS  was  an  indictment  for  a  nuisance  in  using  a  yitriol  man 
factory,  which  the  defendant  had  removed  into  this  court  I 
certioraru  It  was  tried  in  March,  1851,  when  a  verdict  of  gatt 
was  entered,  subject  to  an  arrangement  whereby  certain  cheoni 
were  to  report  whether  the  manufactory  could  be  carried  on  ao  i 
not  to  be  a  nuisance ;  and  ultimately  they  reported  that  it  cool 
not.  It  was,  however,  agreed  that  judgment  should  still  I 
respited,  upon  the  defendant  paying  immemately  the  costs  of  d 
prosecution  up  to  that  time,  which  were  then  taxed  by  the  Idbub 
of  the  Crown-oflBce  at  227/.  The  defendant,  however,  did  not  n 
that  amount,  but  executed  a  bill  of  sale  of  his  property,  ana  i 
February,  1852,  became  bankrupt.  Undet  his  bankruptcy  the  pn 
secutors  proved  for  the  sum  of  227/..  but  afterwards  entered  u 
judgment  upon  the  indictment,  and  obtained  a  side-bar  ml 
for  the  costs  of  the  prosecution  under  5  &  6  WilL  &  M.c.  11 
Under  that  rule  the  Master  again  taxed  the  costs,  notwithstandioj 
the  protest  of  the  defendant ;  and  the  amount  of  his  allocatur,  in 
eluding  the  previous  sum  of  227/.,  was  243/.  That  amount  harin( 
been  demanded,  and  payment  refused,  a  rule  n?«i  had  beenobtaioec 

(a)  Reported  bj  A.  Brrrucsroif,  E»q^  Barrister-ftt-Law. 
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pon  the  defendant  and  his  bail  to  show  cause  why  an        Rso. 
nt  should  not  issue  against  him^  and  why  the  recognizance       „  *- 
nto  by  him  and  his  bail  pursuant  to  the  statute,  should  not        J^' 
ted.  1853 

jtnbersy  and  Bramwett^  showed  cause. — First,  the  prosecu-        '      . 
apply  do  not  show  that  they  are  the  parties  grieved ;  and        cw<#. 

5  &  6  Will.  &  M.  c.  11,  s.  3,  only  gives  the  costs  to 
)r8  who  are  also  parties  grieved.  [Crompton,  J. — You 
ive  moved  to  set  aside  the  side-bar  rule,  if  you  meant  to 
:  point.  The  officers  of  the  court  say  that  it  is  not  the 
to  have  an  affidavit  that  the  prosecutors  are  parties  grieved 
3  application.]  Secondly,  the  proof  under  the  bankruptcy 
Jent  to  payment.  Thirdly,  as  to  the  bail,  the  recogni- 
ses not  in  form  impose  any  liability  to  pay  costs;  and 
by  construction  of  the  statute,  the  principal  has  been  held 

the  costs,  the  sureties  are  not.  [Crompton,  J. — In 
^ffsan,  21  L.  J.  181,  M.  C,  the  bail  were  held  liable.(&)] 
rents  the  bail  are  sureties  only ;  and  here,  by  reason  of  the 
ider  the  bankruptcy,  there  has  been  no  failure  on  the  part 
principaL  [Crompton,  J. — He  has  not  performed  the 
I  of  tne  recognizance,  though  he  may  have  acquired  a 
exemption.] 

,  oontriL — The  prosecutors  have  a  strict  legal  right  to 
ets  under  the  stat  5  &  6  Will.  &  M.  c  11.  The  proof 
le  bankruptcy  took  place  before  judgment  was  signed,  and 
inly  to  the  sum  or  227/.,  the  right  to  which  depended 
x>n  a  bargain  which  the  defendant  did  not  perform.  The 
the  sum  of  2432.  depends  upon  the  statute,  and  is  a  rijght 
er  irrespective  of  the  previous  bargain.  [Erle,  jT — 
it  incluaes  the  sum  of  227Z.,  and  the  proof  under  the 
tOTdischarges  the  bankrupt  from  the  whole  of  the  debt 

WiGHTMAN,  J. — Suppose  there  had  been  a  dividend; 
»Q  still  have  claimed  an  attachment  for  non-payment  of 

The  prosecutors  are  entitled  to  enforce  pavment  of  the 
nount ;  but  if  they  had  received  any  part,  they  would  of 
le  bound  to  give  credit  for  so  much. 
»  Campbell,  C. J. — We  think  that  the  attachment  ought 
Bue  against  the  defendant,  but  the  recognizance  may  be 
d  for  the  purpose  of  proceeding  against  the  bail. 

Ruk  discharged  cu  to  the  attachment ;  but  absolute 
far  estreatinff  the  recognizance. 

(i)  See  also  A.  T.  Teal,  13  East,  4;  R.  v.  Hawdm,  1  Q.  B.,  Rep.  464. 
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COURT  OF  QUEEN'S  BENCH. 

January  27>   1853. 

(Before  Lord  Campbell,  C.J.,  Colbridge,  J.»  and 

WiGHTMAN,  J.) 

Reo.  p.  Archibald  Wilson,  (a) 

Indictment^CerHorari— Costs— Prosecuior^Stai.  S  ^S  fFUL  ^  M 

c.  11,  t.  3. 

The  Lord  Mayor  of  London  having  committed  the  defendaiU  for  i 
at  the  Central  Criminal  Court  upon  a  charge  of  misdemeanor^  Srt 
the  city  solicitor  to  conduct  the  prosecution^  the  expenses  of  whidk  t 
defrayed  out  of  the  cOy  funds.  The  defendant  removed  the  imBdi 
into  this  court  by  certiorari,  and  uhms  convicted. 

Held,  that  the  Lord  Mayor,  not  being  personally  UabU  for  the  expe 
of  the  prosecution,  was  not  entitled,  as  prosecutor,  to  recover  ike  i 
from  the  defendant  under  the  provision  of  statute  S  Sf  6  fFUL  jr  M 
c.  1 1,  s,  3. 

In  order  to  bring  the  case  within  that  statute,  there  must  be  a  proseei 
personally  liable  for  the  expenses. 

A  RULE  had  been  obtiuned^  calling  on  the  prosecutOTB  of  1 
indictment  to  show  cause  why  the  side-bar  rule  for  taxing 
costs  of  the  prosecution  to  be  paid  by  the  defendant  to  the  pro 
cutor  should  not  be  set  aside.  The  indictment,  which  was  tor 
indecent  assault,  was  found  at  the  Central  Criminal  Court,  i 
removed  by  certiorari  by  the  defendant  into  this  court.  The  L< 
Mayor  of  London  had  originally  committed  the  defendant  upon  t 
charge^  and  directed  the  city  solicitor  to  conduct  the  prosecutit 
according  to  a  common  practice  in  the  city  with  regard  to  cai 
where,  otherwise,  there  might  be  reason  to  apprehend  a  failure 
justice.  The  prosecution  was  accordingly  conducted  by  the  ci 
solicitor,  and  the  expenses  were  paid,  as  usual  in  such  cases,  oat 
the  city  funds.  The  defendant  was  convicted,  and  then  a  side-fc 
rule  for  taxation  of  the  costs  was  obtained  by  the  prosecution,  pu 
suant  to  Stat.  5  &  6  Will.  &  M.  c  11,  s,  3.  ' 

Hugh  Hill  now  showed  cause  against  the  rule  for  setting  affl< 
that  side -bar  rule.  The  Lord  Mayor  was  an  officer  whom  it  coi 
cerned  to  prosecute,  within  the  intention  of  the  statute,  accordii 

(a)  Rqwrtcd  br  A.  Bittumtox,  Esq.,  Barrister-at-Law. 


CRIMINAL   LAW   CAS£S. 


177 


he  rule  laid  down  in  the  Anonymous  case  (15  Q.B.  Bep.  1060; 
X,  4  Cox  C.  C.  345);  and  K  v.  Tlie  Earl  of  Waldegrave, 
J.  B.  Rej).  341.)  (a)  [Coleridge,  J. — But  is  not  the  statute 
nded  to  indemnify  prosecutors  who  would  otherwise  be  liable  to 
costs  ?  I  recollect  the  case  of  a  young  surgeon  who  was  pro- 
ited  under  the  Resurrection  Act;  and  there  the  expenses  were 
ayed  by  subscription,  and  on  that  ground  it  was  held  that 
costs  could  not  be  recovered  from  the  defendant  under  this 
ute.]  (4) 

lugk  HilL — Some  earlier  cases,  narrowing  the  operation  of  the 
ute  {R.  V.  Dewhurst,  5  B.  &  Ad.  405 ;  and  A  v.  Edwards^ 
107,  note  a)  were  disapproved  of  in  R.  v.  Waldegrave. 
^ir  F.  ThesigeTy  contri,  was  not  called  upon. 
iORD  Campbell,  C-  J. — I  regret  that  we  have  not  the  power 
equire  the  defendant  to  pay  the  costs  of  this  laudable  prosecu- 
I,  which  ought  to  fall  upon  him ;  but  we  must  be  governed  by 
roles  of  law ;  and  we  have  no  authority  to  impose  these  costs 
ess  the  case  falls  within  the  stat.  5  &  6  W.  &  M.  c  1 1,  s.  3. 
nr  that  statute  was  clearly  meant  to  indemnify  prosecutors  who 
lid  have  to  pay  the  costs  if  the  defendant  did  not ;  and  it  is 
litted  in  this  case  that  the  Lord  Mayor  was  not  personally 
le,  but  that  the  costs  were  defrayed  out  of  the  funds  of  the 
'.  In  the  Anonymous  case  referred  to,  the  guardian%  of  the 
on  would  have  been  personally  liable ;  and  therefore  there  is 
inconsistency  between  that  and  the  case  mentioned  by  my 
tker  Coleridge,  in  which  it  was  decided  that  the  object  of  the 
tote  was  to  indenmify  the  prosecutor,  and  protect  him  only 
n  the  payment  of  costs  which  he  would  otherwise  have  to  bear 
^LERiDGE,  J.,  and  WiGHTMAN,  J.  concurred. 

Rule  absolute. 


Reg. 

V. 

Abchibald 

WiLflON. 

1853. 

Certiorari — 
Cotts. 


)  In  that  case  the  Camminionen  of  the  Metropolitan  Police  prosecnting  for  an  assault 
oeof  their  officers,  were  held  entitled  to  recover  their  costs  from  the  defendant  under 
Sft6W.&M.c.ll,s.3. 

)  M.  r.  Cook  (1  Man.  &  Bj.  526.)  The  indictment,  which  was  for  disinterring  dead 
t,  wit  nmoved  bj  certiorari  fnrn  sessions  at  the  instance  of  the  defendant,  who  was 
■sds  eooTicted.  A  side-bar  mle  for  taxation  of  the  costs  under  stat.  5  &  6  W.  &  M. 
I,  s.  3,  obUuied  bj  the  parish  officers  who  prosecuted,  was  set  aside,  because  the  affidavits 
ond  that  the  expenses  of  the  prosecution  had  been  defrayed  by  subscription. 


VOL.   VI. 
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CENTRAL  CRIMINAL  COURT. 

January  Session,  1853. 

January  6. 

(Before  Williams,  J.,  and  Talfourd,  J.) 

Reg.  17.  Connell.  (a) 

7  Wm.  4  ^  1  VicL  c.  85,  «.  3,  5—14  8f  15  VicL  c.  100,  9.  9— Mm 
— Administering  poison  with  intent  to  murder — AuirefoU  oegiol 
Pleading, 

Upon  an  indictment  under  the  7  Will,  4^1  Vict,  c,  85,  ss,  3,  5, 
administering  poison  with  intent  to  murder^  a  previous  acqusUm 
an  indictment  for  murder  founded  on  the  samefotcts  cannot  be  pim 
in  bark 

THE   prisoner  was  indicted  under  7  Will  4  &  1  Vict.  c. 
88.  3,  5. 

The  1st  count  was  for  feloniously  administering  to  Qeo 
William  Lapham  a  certain  destructive  thing,  namely,  four  dracl 
of  vitriolic  acid,  with  intent  to  murder  him. 

2nd  count,  for  attempting  to  administer  the  same. 

3rd  count,  for  applying  the  same  acid  with  intent  to  bum  h 

4th  count,  for  applying  the  same  with  intent  to  do  him  grievi 
bodily  harm. 

The  prisoner  had  been  indicted  and  tried  at  a  former  session 
the  murder  of  the  said  George  William  Lapham,  who  was  an  infi 
and  to  whom  it  was  alleged  the  prisoner,  being  his  nurse,  I 
administered  a  quantity  of  vitriolic  acid,  and  so  caused  his  des 
There  was  some  doubt  however  upon  the  trial,  whether  the  do 
had  been  caused  by  the  acid  or  by  merely  natural  causes,  and  t 
learned  judge  who  tried  the  case  directed  an  acquittal,  but  ordei 
that  a  fresh  indictment  should  be  preferred  against  the  prison 
for  an  attempt  to  murder. 

This  was  done,  and  on  the  prisoner  being  called  upon  to  plei 
the  following  plea  was  handed  in. 

"  And  the  said  Jane  Connell,  in  her  own  proper  person,  come 
into  court  here,  and  having  heard  the  said  indictment  read,  m 
that,  as  to  the  first  and  second  counts  of  the  said  indictment,  our  Ls 
the  Queen  ought  not  further  to  prosecute  the  same  against  her  t 
said  Jane  Connell,  because  she  saith  that  heretofore,  to  wit,  on  1 

(a)  Reported  by  B.  C.  Robinson,  Esq.,  Barrister-at-Law. 
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^dday  of  November,  A.D.,  1852,  at  a  session  of  the  Central  Criminal        Rbg. 
Court,  holden  in  the  city  of  London,  in  and  for  the  district  of  the  ^* 

Central  Criminal  Court,  before  Sir  Edward  Hall  Alderson,  Knight,     ^^j^^^ 
one  of  the  Barons  of  the  Exchequer  of  our  said  Lady  the  Queen        1853. 
[and  other  justices),   she   the   said  Jane   Connell   was   lawfully     j^'^TL, 
acquitted  of  the  offences  charged  in  the  said  first  and  second  counts  Autr^oitacauU 
of  the  said  indictment ;  and  this  the  said  Jane  Connell  is  ready  to    -^Pleading, 
verify,  and  therefore  she  prays  judgment,  and  that  by  the  court 
here  she  may  be  dismissed  and  discharged  from  the  said  premises 
in  the  first  and  second  counts  of  the  present  indictment  specified. 
And  as  to  the  first,  second,  third,  and  fourth  counts  of  the  said 
indictment,  she  the  said  Jane  Connell  saith  that  she  is  not  guilty." 

To  this  plea  the  following  replication  was  put  in  : — 

^  And  John  Clark,  derk  of  the  said  court,  who  prosecutes  for 
oar  said  Lady  the  Queen  in  this  behalf,  having  heard  the  said  plea 
of  the  said  Jane  Connell  by  her  above  pleaded,  as  to  the  first 
of  the  said  pleas  saith  that  our  said  Lady  the  Queen  ought  not,  by 
iMBon  of  anything  therein  alleged,  to  be  barred  or  hindered  from 
farther  prosecuting  the  said  indictment  against  the  said  Jane  Con- 
aell,  becanse  the  said  John  Clark  who  prosecutes  as  aforesaid, 
9isj%  that  there  is  no  record  of  the  supposed  acquittal  aforesaid,  at 
ae  said  session  of  the  Central  Criminal  Court,  as  she  the  said  Jane 
Connell,  in  pleading  as  above,  has  alleged ;  wherefore  he  pravs 
JB^ment  for  our  said  Lady  the  Queen.  And,  as  to  the  plea  of  the 
m  Jane  Connell,  whereof  she  has  put  herself  upon  the  country, 
ke  the  said  John  Clark,  on  behalf  of  our  said  Lady  the  Queen, 
doth  the  like." 

Singh  {B.  Thomson  with  him,  for  the  prisoner)  submitted  that 
tUs  f(Nrm  of  replication  was  insufficient,  as  being  an  argumentative 
imiX  of  the  plea. 

Williams,  J. — Then  your  proper  course  is  to  demur. 

Seigh  said  he  ought  not  to  be  compelled  to  demur  to  an  obviously 
bfiNrmal  replication,  because,  by  so  doing,  the  facts  stated  in  the 

taition  would  be  admitted. 
ILLIAMS,  J.,  refused  to  entertun  the  question  in  an^  other  form. 

Skigh  then  contended  that  this  was  an  issue  which  the  jury 
me  to  try. 

Williams,  J.— I  do  not  think  so ;  the  issue  is  for  the  court,  and 
it  11  for  you  to  produce  the  record  on  which  you  rely. 

Sleigh  then  put  in  the  record  of  the  prisoner's  acquittal  for  the 
■nirder  of  the  child.  He  submitted  that  under  the  14  &  15  Vict. 
e*  100, 8.  9,  the  jury,  upon  the  former  indictment,  might  have  found 
die  prisoner  guilty  of  attempting  to  commit  the  murder  with  which 
fkft  was  then  charged,  although  they  acquitted  her  of  the  actual 
■order.  No  doubt  the  charge  in  the  present  indictment  was  not 
precisely  the  same  in  words  as  the  attempt  to  murder,  but  if  it  was 
Ike  same  in  substance  it  would  prevent  her  from  being  tried  a 
Moond  time.  In  a  case  of  murder,  for  instance,  a  prisoner  might 
le  convicted  for  manslaughter,  although  no  such  cnarge  was  con- 
ained  in  the  indictment 

N  2 
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Rko.  Talfourd^  J. — Do  you  contend  that  under  the  first  indictmol 

^   *'•  the  prisoner  might  have  been  convicted  of  the  statutable  fdoo] 

now  charged  ? 

18&8.  Sleigh  submitted  that,  substantially,  that  might  have  been  done 

~TI  Administering  with  intent  to  murder,  was  in  truth  an  attempt  tt 
Autrtfoiaacquit^^^^^^  and  of  the  latter  she  might  clearly  have  been  convicted 
—Pleadmff.  The  administering  with  intent  to  murder  was  not  in  reality  a  nci 
offence.  It  was  well  known  to  the  conmion  law,  although  noi 
defined  and  rendered  of  a  more  serious  character  by  statute.  Tli 
question  was,  had  the  prisoner  been  in  jeopardy  on  the  former  tria 
with  respect  to  the  facts  now  charged,  and  the  answer  must  b 
that  she  had.  The  word  '^  attempt,"  in  the  9th  section,  was  t 
be  taken  in  its  broad  and  general  sense,  and  included  idl  thoc 
offences  comprised  in  the  principal  one,  but  which  fell  short  of  il 
completion. 

Clarkson  (for  the  prosecution)  did  not  dispute  the  propositio 
that  under  the  former  indictment  the  prisoner  might  have  bee 
convicted  of  an  attempt  to  murder,  but  that  attempt  would  hai 
amounted  only  to  a  misdemeanor,  which  was  a  totally  difierei 
offence  to  the  present  one.  The  9th  section  of  the  statute  m 
intended  to  provide  for  the  non- escape  of  persons  charged  wil 
felony,  which  felony  included  a  misdemeanor,  and  could  not  hai 
been  intended  to  preclude  a  prisoner  acquitted  of  an  aggravate 
felony  from  being  afterwards  indicted  for  another  felony  of  a  la 
serious  character.  This  was  evident  from  the  11th  section  i 
the  same  statute.  An  assault,  with  intent  to  rob,  was,  before  tli 
statute,  a  felony,  although  it  was  an  attempt  to  commit  the  offeoe 
of  robbery  with  violence ;  but,  if  a  conviction  for  this  offeoe 
could  have  taken  place  on  an  indictment  for  the  robbery,  the  lltl 
section  would  have  been  utterly  useless.  Its  language  cleui) 
implies  that  without  it  an  acquittal  of  the  robbery  could  not  hkVi 
been  pleaded  to  an  indictment  charging  a  felonious  assault  So 
in  the  present  case,  although  the  administering  with  intent  it 
murder  might  be  an  attempt  to  murder,  still  it  was  made  specificiill} 
a  statutable  felony ;  and,  as  such,  was  not  an  offence  included  is 
the  previous  charge  of  murder. 

Sleigh  (in  reply.) — The  11th  section  was  framed  to  meet  th< 
case  of  B.  v.  Reid  (5  Cox  Crira.  Cas.  104),  and  was  rather  M 
exposition  of  the  principle  of  the  9th  section  than  an  exceptioi 
to  it. 

Williams,  J. — It  has  not  been  contended  on  the  part  of  the 
prisoner  that  she  could,  at  common  law,  have  been  convicted  undei 
the  former  indictment  of  the  charge  contained  in  the  first  am 
second  count  of  the  present  one ;  but  it  is  said  that  she  was  ii 
jeopardy  because  she  might  have  been  convicted  of  an  attempt  U 
murder  under  the  9th  section  of  14  &  15  Vict.  c.  100.  Iam(^ 
opinion  that  she  was  in  no  such  jeopardy,  for  that  section  wouk 
only  enable  the  jury  to  convict  of  the  attempt,  which  woulc 
be  simply  a  misdemeanor.  Upon  the  record,  therefore,  then 
would  appear  nothing  more  than  a  conviction  for  a  misdemeanor 
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e  would  be  no  authority  for  any  such  punishment  as  the  Rbo. 

mder  which  this  indictment  is  framed,  nas  awarded.     The  q^j^^jj^ 
tion  seems  to  me  entirely  to  confirm  this  view  of  the  case,  ' 

udgment  must,  therefore,  be  for  the  Crown.  isss. 

)UBD,  J.,  concurred.   (4)  Murder— 

ton,   for  the  prosecution.  Autrefois  acquit 

and  TTiomson,  for  the  prisoner.  —Pleading, 

indebted  to  the  Deputy  Clerk  of  the  Arraigne  of  the  Central  Criminal  Coart  for 
•  of  the  following  note  as  to  the  nature  of  the  pleadings  in  the  above  case,  and  the 
a  OD  the  part  of  the  prosecution.  The  subject  is  important,  inasmuch  as  this 
to  be  the  first  case  that  has  occurred  of  a  plea  of  autrtfots  acquit  under  Lord 
let. 

I  &  15  Vict,  c  100,  8.  20,  it  is  enacted  that  "  in  any  plea  of  autrefois  contfict  or 
p$it  it  shall  be  sufficient  for  any  defendant  to  state  that  he  has  been  lawfully  con- 
Ittitted  (as  the  case  may  be),  of  the  said  offence  charged  in  the  indictment." 
f  to  the  passing  of  that  act,  it  had  been  the  universal  practice  in  modem  times 
stance  of  the  alleged  record  should  be  set  out  in  the  plea  of  autr^ois  acquit,  and 
les  were  open  to  the  prosecutor  in  answer  thereta  If  there  was  in  truth  no  such 
I  existent  record  were  incorrectly  set  forth,  he  might  simply  deny  its  existence,  and 
w  triable  by  the  court.  If  an  existing  record  were  correctly  set  out,  but  it  did  not 
nt  of  £sct  to  the  ofience  to  which  it  was  pleaded,  the  Crown  would  traverse  the 
be  oflbnces,  and  this  issue  would  be  submitted  to  the  jury.  Again,  an  existing 
i  be  correctly  set  out,  and  the  identity  of  the  facts  could  not  be  disputed,  but  the 
0  set  forth  might  be  bad  on  the  face  of  it,  or  the  felony  of  which  the  prisoner  had 
ed  might  be  of  a  different  nature  to  the  one  contained  in  the  indictmedt  pleaded  to, 
ad  never  been  in  jeopardy  before  with  respect  to  the  immediate  charge.  In  such 
roper  course  would  have  been  to  demur  to  the  plea.  The  court  would  then  see  in 
B  that  in  consequence  of  the  insufficiency  of  the  former  indictment  no  judgment 
wen  gives  upon  it;  in  the  other,  having  both  indictments  before  them,  they  would 
t  the  offisnces  charged  in  them  were  of  a  different  nature. 

ever,  in  consequence  of  its  being  no  longer  essential  to  set  out  the  record  in  the  plea, 
-  proceeding  is  necessarily  different,  and  the  Crown  must  either  reply  generally  that 
acb  record  of  acquittal  as  is  mentioned  in  the  plea,  or  must  crave  oyer  of  the  record, 
id  then  demur  to  its  sufficiency.  The  former  course  was  adopted  in  the  above  case, 
prisoner  demurred,  it  would  have  been  argued  that  although  the  plea  did  not  in 
Is  set  out  the  record,  yet  it  set  forth  matter  quasi  of  record,  and  only  proveable  by 
ind  that,  therefore,  the  replication  did  in  substance,  and  not  argumentatively,  deny 
ad  the  court  decided,  however,  that  the  replication  was  bad,  the  Crown  would  have 
to  amend,  or  would  then  have  craved  oyer  of  the  original  record  (see  2  Hale  P.  C. 
I,  and  c  32,  p.  255),  and  have  demarred  to  the  plea. — ^Bepobtsb. 


182  CRIMINAL  LAW  CASES. 


COURT  OF  CRIMINAL  APPEAL. 
May  Session^  1853. 

May  19. 

(Before  the  Common  Serjeant.) 

Reg.  r.  Partridge,  {a) 

False  pretences — Inferring  pretence  Jrom  conduct 

The  London  and  Brighton  Raiiway  Company  were  in  the  kabU  ef  9ip 
vancing  small  sums  of  money  to  persons  sending  goods  to  be  oornrf 
by  their  railway  on  the  faith  of  receiving  such  sums  from  the  ( 


on  the  delivery  of  the  goods  to  him.  The  defendant  went  to  the  phtir 
cipal  railway  station,  and  gave  to  a  clerh  there  a  card,  on  wkiek  Ml 
written  *^  Case  to  Brighton,  lis,  9d.  to  pay;^  at  the  same  time  ityiiiih'if 
that  the  case  might  be  sent  for  to  a  certain  tavern,  and  forwarded  Is 
its  destination.  The  card  was,  in  the  ordinary  course  ofbusiness,  sat 
to  the  goods  station  of  the  company  with  the  message  left  by  the  d^t^ 
dant,  and  the  manager  there,  directed  a  carman  to  fetch  the  ease  ffSB 
the  tavern  and  to  pay  the  lis,  9d,  This  was  done.  The  ease  wa 
sent  to  Brighton,  but  the  address  written  upon  it  was  found  to  hetk 
fictitious  one,  and,  on  opening  the  case,  it  was  found  to  contain  notkiag 
but  brickbats  and  other  rubbish. 
Held,  that  these  facts  did  not  support  an  allegation  of  a  false  pretence 
that  the  box  contained  certain  valuable  articles. 

THE  prisoner  was  arraigned  upon  the  following  indictment  for 
obtaining  money  under  false  pretences :  (i) 
Central  Criminal    Court,  \  The  jurors  for  our  Lady  the  Queen 
to  wit.  J      upon  their  oath  present,  that  here- 

tofore and  at  the  time  of  the  committing  of  the  offence  here- 
inafter next  mentioned,  J.  P.,  late  of  London,  labourer,  had  left 
and  deposited  with  one  J.  F.  a  certain  box^  bearing  thereon  a  certam 
address  and  direction,  then  and  there  importing  and  intending  to 
import  that  the  said  box  was  to  be  delivered  to  a  certain  person  at 
Brighton,  in  the  County  of  Sussex.  And  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  further  present  that  the  said  J.  P. 
afterwards,  to  wit,  on  the   15th  day   of  March,   A.D.,  1853,  in 

(o)  Reported  by  B.  C.  Robinson,  Esq.,  Barrister-at-Law. 

(6)  The  indictment  was  drawn  by  Mr.  Straight,  of  the  Central  Criminal  CodtI,  and  altliMgi 
the  facts  discloeed  in  evidence  were  held  not  to  support  it,  it  may  still  be  naefol  as  a  ] 
in  somewhat  analogous  cases. — Rbportkr. 


V. 

Partridge. 


FaUe  pretMce. 
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London  aforesiudy  and  within  the  jurisdiction  of  the  said  Central  Bbo. 
Criminal  Coart,  did  make  application  to  a  certain  railway  company 
sailed  the  London,  Brighton  and  South  Coast  Railway  Company, 
to  carry  and  convey  the  said  box  to  Brighton  aforesaid,  and  there  1S53. 
to  deliver  the  same  according  to  the  address  and  direction  thereon 
for  reward  to  the  said  London,  Brighton  and  South  Coast  Railway 
Company  on  that  behalf,  and  further  to  advance  to  him,  the  said 
J.  P.,  the  sum  of  11*.  9d.  on  the  security  of  the  said  box  and  the 
contents  thereof. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present  that  the  said  J.  P.,  devising,  contriving  and  intending  to 
deceive  the  said  company,  and  to  cheat  and  defraud  them  of  their 
moneys  to  the  amount  aforesaid,  did  then  and  there  unlawfully, 
bowingly  and  designedly,  falsely  pretend  to  one  F.  G.  then  and 
there  being  a  person  employed  in  the  service  of  the  said  company, 
that  the  said  box  then  and  there  contained  certain  valuable  articles, 
that  he  the  said  J.  P.  was  then  lawfully  entitled  to  demand  and 
receive  the  said  sum  of  1  Is.  dcL  for  the  said  box  and  the  contents 
thereof,  from  the  person  to  whom  the  same  so  imported  to  be 
Greeted  as  aforesaia,  and  also  to  confer  on  the  said  company  the 
■id  right  to  demand  and  receive  the  said  monev,  on  the  delivery 
)f  them  of  the  said  box  and  the  contents  thereof,  according  to  the 
lid  address  and  direction ;  by  means  of  which  said  false  pretences 
le  the  said  J.  P.  afterwards,  to  wit,  on  the  same  day  and  in  the 
'ear  aforesaid,  in  London  aforesaid,  and  within  the  jurisdiction 
f  the  sud  Central  Criminal  Court,  unlawfully,  knowingly  and 
esignedly,  did  fraudulently  obtain  of  and  from  the  said  London, 
(rig^ton  and  South  Coast  Kail  way  Company,  divers  of  their  moneys, 

0  wit,  to  the  amount  of  lis.  9d.  aforesaid,  with  intent  then  and 
here  to  cheat  and  defraud  them  of  the  same :  whereas,  in  truth  and 

1  hctj  the  said  box  did  not  then  contain  any  valuable  articles,  as 
be  said  J.  P.  so  falsely  pretended  as  aforesaid ;  and  whereas,  in 
rath  and  in  fact,  the  said  J.  P.  was  not  then  lawfully  entitled  to 
emand  or  receive  the  said  sum  of  1  Is.  9d.  for  the  said  box  and  the 
>ntent8  thereof,  as  the  said  J.  P.  so  falsely  pretended  as  afore- 
iid,  from  any  person  whatever,  or  to  confer  on  the  said  company 
le  said  right  to  demand  or  receive  the  said  money,  on  the  delivery 
f  them  of  the  said  box  and  the  contents  thereof,  according  to 
le  said  address  and  direction ;  and  whereas  the  fact  really  was 
id  is,  that  the  said  box  contained  articles  only  of  a  worthless 
»cription,  and  no  articles  of  value  whatever,  as  he  the  said  J.  P. 
ten  and  there  well  knew,  and  was  falsely  and  deceitfully  made  to 
present  and  pass  for  a  box  containing  articles  of  value,  for  the 
irpoee  of  inducing  and  persuading  the  said  company  to  advance 
leir  said  moneys  on  the  security  thereof,  and  thereby  enabling 
le  said  J.  P.  to  cheat  and  defraud  them  of  the  same,  and  for  no 
meat  purpose  whatever ;  against  the  form  of  the  statute  in  such 
106  made  and  provided,  and  against  the  peace  of  our  said  Lady 
te  Queen,  her  crown  and  dignity. 

Second  Count. — And  the  jurors  aforesaid,  upon  their  oath  afore<* 
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Rko.        said,  do  further  present  that  heretofore,  and  before  and  i 
^      ^  time  of  the  committinff  of  the  offence  hereinafter  next  ment 

'    the  said  J.  P.  had  caused  to   be  left  and  deposited  at  a  c 

1853.        booking-office,  to  wit,  at  a  certain  public-house  and  inn  calli 
^^.  Three  Nuns,  in  Aldgate,  in  London  aforesaid,  a  certain  oth€ 

^*  **  bearing  a  certain  address  and  direction  thereon,  importiii 
meaning,  and  intended  to  import  and  mean,  that  the  said  bo 
to  be  delivered  to  a  certain  person  at  Hove,  in  the  coiu 
Sussex:  and  the  jurors  aforesaid,  upon  their  oath  aforesa 
further  present  that  the  said  J.  P.  afterwards,  to  wit,  on  th< 
day  of  March,  a.  d.  1853,  in  London  aforesaid,  and  withi 
jurisdiction  of  the  said  Central  Criminal  Court,  did  make 
cation  to  the  said  company  called  the  London,  Brighton  and 
Coast  Railway  Company,  to  carry  and  convey  the  said  I 
Hove  aforesaid,  and  there  deliver  the  same,  according  to  th 
address  and  direction  thereon,  for  reward  to  the  said  Lc 
Brighton  and  South  Coast  Railway  Company,  in  that  behal 
further  to  advance  to  him  the  said  J.  P.,  the  sum  of  12^. ' 
the  security  of  the  said  box  and  the  contents  thereof;  ai 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  preser 
the  said  J.  P.,  devising  and  contriving  to  deceive  the  said 
pany,  and  to  cheat  and  defraud  them  of  their  moneys  1 
amount  aforesaid,  did  then  and  there  unlawfully,  knowing] 
designedly,  falsely  pretend  to  the  said  F.  G.,  then  and  there 
a  person  employed  in  the  service  of  the  said  company,  thj 
said  box  then  and  there  contained  certain  valuable  articles 
he  the  said  J.  P.  was  then  lawfully  entitled  to  demand  and  r 
the  said  sum  of  12^.  4d,  for  the  said  box  and  the  contents  tl 
from  the  person  to  whom  the  same  ini{X)rted  to  be  direci 
aforesaid,  and  also  to  confer  on  the  said  company  the  said  rij 
demand  and  receive  the  said  money,  on  the  delivery  by  th 
the  said  box  and  the  contents  thereof,  according  to  the  said  a( 
and  direction;  by  means  of  which  said  last-mentioned  fal8< 
tences,  he  the  said  J.  P.  did  afterwards,  to  wit,  on  the  da 
year  aforesaid,  in  London  aforesaid,  and  within  the  jurisdict 
the  said  Central  Criminal  Court,  unlawfully,  knowinglj 
designedly,  fraudulently  obtain  of  and  from  the  said  Lc 
Brighton  and  South  Coast  Railway  Company,  divers  of 
moneys,  to  wit,  to  the  amount  of  12*.  4</.,  with  intent  the 
there  to  cheat  and  defraud  them  of  the  same ;  whereas,  in 
and  in  fact,  the  said  box  did  not  then  contain  any  valuable  ar 
as  the  said  J.  P.  so  falsely  pretended  as  aforesaid ;  and  when 
truth  and  in  fact,  the  said  J.  P.  was  not  then  lawfully  entit 
demand  or  receive  the  sum  of  125.  4d,  for  the  said  box  an< 
tents,  as  the  said  J.  P.  so  falsely  pretended  as  aforesaid,  froi 
person  whatever,  or  to  confer  on  the  said  company  the  said 
to  demand  or  receive  the  said  money,  on  the  delivery  by  th 
the  said  box  and  the  contents  thereof,  according  to  the  said  a< 
and  direction ;  and  whereas  the  fact  really  was  and  is,  thi 
said  box  contained  articles  only  of  a  worthless  description,  ai 
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tfticles  of  valae  whatever,  as  he  the  said  J.  P.  then  and  there  well        Bbo. 
knew,  and  was  falsely  and  deceitfully  made  to  represent  a  box  ^' 

oontaining  articles  of  value,  for  the   purpose  of  inducing  the  said     ^""^"^'' 
company  to  advance  their  said  moneys  on  the  security  thereof,  and        1853. 
thereby  to  enable  the  said  J.  P.  to  cheat  and  defraud  them  of  the        — 
flune,  and  for  no  honest  purpose  whatever;  against  the  form  of  the  ^^ 

statute  in  that  case  made  and  provided,  and  against  the  peace  of 
our  said  Lady  the  Queen,  her  crown  and  dignity. 

It  appeared  in  evidence  that  the  London  and  Brighton  Railway 
Company,  for  the  convenience  of  persons  sending  goods  by  their 
nuliray,  and  who  would  be  entitled  to  receive  small  sums  on  the 
deSrery  of  the  goods  at  their  destination,  have  been  in  the  habit 
of  advancing  such  sums  when  the  goods  are  left  at  the  station  to 
be  forwarded,  and  of  receiving  back  the  money  at  the  time  the 
goods  are  ultimately  delivered.  The  amount  asked  for  was  usually 
trifling  compared  to  the  apparent  value  of  the  package,  and  the 
company  considered  they  ran  little  risk  whilst  they  held  the  goods 
ts  security  for  the  sum  advanced.  The  prisoner  was  alleged  to 
lta?e  taken  advantage  of  this  practice  on  the  part  of  the  company, 
fraudulently  to  obtain  money  from  them  by  the  following  course  of 
proceeding : — He  went  to  a  tavern  near  the  Blackwall  railway 
station,  and  asked  the  landlord  to  allow  him  to  leave  a  box  there 
which  he  said  he  wished  to  have  forwarded  to  Brighton,  and  would 
go  over  to  the  Brighton  railway  station  and  get  their  carman  to 
all  for  it ;  that  the  carman  would  pay  1  Is.  9d.  on  the  delivery  of 
the  box  to  him,  and  that  he  the  de^ndant  would  call  for  the  money 
in  the  afternoon.  The  box  was  accordingly  left,  and  the  defendant 
then  went  to  the  Brighton  railway  station,  and  gave  to  the  clerk 
there  a  card,  on  whi(£  was  written  "  Case  to  Brighton,  11*.  9rf.  to 

{ij."  He  said  that  the  card  was  to  be  taken  to  the  Railwav 
avem,  and  the  landlord  would  deliver  the  package.  The  clerk 
sent  the  card  in  the  ordinary  course  of  business  to  the  goods  sta- 
tioo,  at  the  Bricklayer's  Arms,  and  a  carman  was  sent  by  the 
managing  clerk  there  to  receive  the  box,  and  pay  the  11*.  9£/., 
which  he  did.  The  defendant  subsequently  called  for  and  received 
the  money.  The  box  was  duly  forwarded  to  Brighton,  and  on  its 
being  opened  was  found  to  contain  brickbats,  and  other  rubbish  of 
00  value  whatever. 

TTie  evidence  given  in  support  of  the  second  count  related  to 
another  transaction  of  a  somewhat  similar  kind,  and  involved  no 
difference  in  principle  from  the  foregoing. 

LUhv  (for  the  defendant)  contended  that  on  this  state  of  facts 
the  de^naant  could  not  be  convicted.  There  was  no  false  pretence 
within  the  statute.  The  pretence  in  the  indictment  was,  that  the 
box  contained  valuable  propertv,  but  no  such  statement  was  made 
by  the  defendant,  nor  could  it  be  inferred  from  anything  that  he 
had  said  or  done.  Again,  the  pretence^  if  any,  was  not  made  to 
the  person  advancing  the  money.  Neither  of  the  clerks  at  the 
different  stations  saw  the  case  at  all.  The  second  clerk  who 
directed  the  carman  to  pay  the  money  did  not  even  see  the  defen- 
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B«3.        dant ;  he  saw  nothing  but  the  card,  and  what  was  written  upon 
*•  it  certainly  did  not  amount  to  the  pretence  alleged. 

ARTRTDOB.       Robinsou  (for  the  prosecutor)  suomitted  that  the  pretence  wm 
1853.        fully  made  out.     It  was  true  that  the  pretence  stated  in  the 

indictment  was  not  made  by  the  defendant  in  so  many  words,  but 

P"'^^"*^'  that  was  immaterial  It  was  sufficient  if  the  defendant,  from  Ui 
conduct,  fraudulently  led  the  prosecutor  or  his  agent  to  believe  ii 
a  particular  state  of  facts,  although  he  did  not  assert  thm 
existence.  That  was  established  by  the  well  known  case  of  J3.  t. 
Barnard  (7  C.  &  P.  784),  where  the  defendant,  who  was  not  a 
member  of  the  University,  went  into  a  tradesman's  shop  at  Oxibtd 
in  a  cap  and  gown,  and  obtained  goods  from  him ;  this  was  held  to 
be  a  false  pretence  that  he  was  a  member  of  the  Univenitjr 
although  he  did  not  say  so. 

LiUiy. — ^In  that  case  the  defendant  did  represent  in  terms  that 
he  was  a  member  of  the  University. 

Robinson  (on  referring  to  the  case)  admitted  that  was  so,  but  in 
the  judgment  that  was  unnoticed,  and  it  was  expressly  stated  by 
the  learned  judge  that,    even   without  such   a  declaration  tbe 

Sretence  would  Imve  been  made  out,  and  in  all  the  text  books  the 
ecision  was  so  treated.     Story^s  case  (R  &  R.  81)   was  also  in 
point     The  circumstance  of  the  person  advancing  the  money  not 
having  seen  the  box,  was  immaterial.     It  was  proved  that  tbe 
company  only  advanced  money  under  such  circumstances  upon 
property  that  was  of  value,  and  it  would  be  a  question  for  tbe  juiy 
whether  the  defendant  was  not  aware  of  that  practice,  and  whether 
by  his  conduct  he  did  not  seek  to  represent  to  them  that  the  box 
contained   valuable   articles.     The  clerk  at  the  principal  station 
received  his  directions  from  the  prisoner  himself,  who  must  haTe 
intended  him  to  believe  what  alone  would  procure  the  advance  of 
the  lis.  9d,y  and  although  this  clerk  did  not  himself  pay  tbe 
money,  he  did  it  through  his  agent,  for  he  gave  instructions  to  the 
clerk  at  the  goods  station,  who  gave  orders  to  the  carman  advanc- 
ing the  money.  So  that  in  contemplation  of  law  it  was  the  first  derk 
who  paid  the  amount,  and  it  was  paid  on  the  false  representation 
of  the  prisoner.     The  case  was  similar  to  those  of  the  presentation 
of  a  false  cheque,  where  nothing  was  said  about  its  validity,  but 
where  on  its  production  change  was  given  for  it  on  the  fiuth  of  it£ 
being  good.     There  were  several  cases  showing  that  the  merely 
uttering  such  an  instrument  was  equivalent  to  a  statement  that 
the  cheque  was  a  valid  one:  (Jackson's  case^  3  Camp.  370 ;  FreeO^t 
case,  Russ.  &  Ry.  127.) 

The  Common  Serjeant  (after  consulting  Jervis,  C.J.,  and 
Coleridge,  J.,  who  were  in  the  adjoining  court.) — I  am  of  opinion, 
and  the  learned  judges  whom  I  have  consulted  agree  with  me, 
that  the  evidence  does  not  support  the  indictment.  This  is  not 
like  the  case  suggested  of  presenting  a  false  cheque,  because  there 
the  cheque  was  snown  by  the  defendant  to  the  person  paying  the 
money,  and  he  immediately  acted  upon  it.  Nor  is  it  like  that  of 
the  pretended  collegian,  for  there  the  cap  and  gown  were  seen 
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npon  the  penoiu     In  the  present  case,  the  person  from  whom  the        Beo. 
money  was  obtained,  never  saw  the  box  at  alL     Moreover,  I  do  v- 

not  think   that  the  pretence  alleged  in  the  indictment  can   be     ^^™°^^'' 
inferred  from  what  the  defendant  is  proved  to  have  done.     The        isss. 
merely  representing  that  there  would  be  lis,  9d.  to  pay  does  not       - — 
neoesaarily  involve  the  assertion  that  the  box  was  of  value,  because  ^      pntmee. 
the  money  might  be  payable  on  the  box  reaching  its  destination, 
ihhoagh  the  dox  itself  was  of  no  value  whatever.     Then  if  it  is 
aid  that  the  prisoner  meant  the  clerk  to  infer  that  the  11^.  9d. 
would  be  paid  at  Brighton,  which  he  knew  to  be  untrue,  this  is  a 
petence  with  regard  to  something  future,  and,   therefore,  not 
irithin  the  statute.  Not  guilty. 

BMnson  (for  the  prosecution.) 

Lillty  (for  the  defendant) 


COURT  OP  CRIMINAL  APPEAL. 

(Before  Monahan,  C.  J.,  Pigot,  C.  B.,  Crampton,  Perrin, 
Ball,  Jackson,  and  Moore,  JJ.  ;  Pennefather  and 
Grebke,  BB.) 

June%y  1853. 

Reg.  t;.  Lawlor.  (a) 

Perjury^  indictment  for — Jurisdiction  of  Inferior  Court, 
A  question  as  to  the  sufficiency  of  an  indictment  raised  in  the  course  of  a 
trial  may  he   reserved  for  the   Court  of  Criminal  Appeal^   under 
114-  12  VicLc.1%. 
U  is  mot  necessary  in  an  indictment  for  perjury ^  committed  before  an  Infe- 
rior Courts  to  set  out  all  the  facts  which  show  the  authority  of  such 
court  of  limited  jurisdiction^  and  it  will  be  sufficient  to  aver  that  "the 
ease  came  an  to  be  tried^  in  due  form  of  law^  before  the  judge  of  Hie 
Inferior  Court^  "  he  having  then  and  there  sufficient  and  competent 
authority  to  administer  the  said  oath  to  the  said  E,  LP  {the  prisoner), 
Lttvey  y.  The  Queen  (5  Cox  Crim.  Cas.  629)  approved  of  and  acted 
on. 
**:Furisdiction^  in  SI  Geo,  3,  c.  18,  «.  Ill,  means  local  jurisdiction,  and, 
accordingly,  under  that  act,  Courts  of  Quarter  Session  have  jurisdic' 
tion  to  try  cases  of  perjury  by  statute  as  well  as  at  common  law, 

THE  following  case  was  stated  by  Walter  Berwick,  Esq.,  Assist- 
ant-Barrister for  the  East  Riding  of  the  County  of  Cork : — 

(a)  Beported  hj  P.  J.  M'KsiiirA,  Esq.,  Barrister-at-Law. 
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Rso.  The  prisoner  was  tried  at  the  Middleton   Quarter   Sesaoai, 

^'         holden  in  March  last,  for  the  County  Cork,  East  Biding,  on  an 

^^'^^'     indictment  for  perjury,  alleged  to  have  been  committed  by  him  oi 

1853.        the  hearing  of  a  civil  bill  process,  tried  at  the  Civil  Bill  Seasioofli 

-7""       holden  at  Middleton,  in  the  East  Riding  of  the  County  of  Cork,  in 

TtJuctn^ia^  November,  1852,  before  me,  acting  an  assistant-barrister  for  the 

Juritdiction.    Said  riding  in  which  the  traverser  was  sued  as  defendant,  and  oo 

which  he  was  examined  as  a  witness  in  support  of  his  own  case 

The  trial  of  the  civil  bill  took  place  on  the  2nd  December,  1852. 

The  indictment  was  as  follows: — 

^*  Cork,  East  Riding.  )  The  jurors  of  our  Lady  theQueen,  npoo 
Division  of  Middleton.)  their  oath,  do  say  and  present  tluil 
heretofore,  to  wit,  at  the  General  Sessions  of  the  Peace,  holden  foi 
the  Cork  County,  East  Riding  and  division  of  Middleton,  on  th€ 
29th  day  of  November,  in  the  sixteenth  year  of  the  reign  of  ooi 
sovereign  Lady  Victoria,  at  Middleton,  in  said  county,  riding  and 
division  aforesaid,  before  Walter  Berwick,  Esq.,  assistant-barristei 
for  the  said  county  and  riding,  a  certain  civil  billy  wherein  one  John 
Holliot  Giles  was  plaintiff y  and  one  Edward  Lawlor  W€is  defendant^ 
came  on  to  be  tried  in  due  form  of  law,  and  was  then  and  there 
tried  by  the  said  Walter  Berwick,  Esq,y  assistant-barrister  for  the 
said  Cork  County,  East  Riding  and  division^  upon  which  said  trill 
the  said  Edward  Lawlor,  late  of  Youghal,  in  tne  said  county,  yeo- 
man, then  and  there  appeared  as  a  witness  for  and  on  behafr  of 
himself;  and  the  said  Edward  Lawlor,  the  defendant  in  the  said 
civil  bill,  was  then  and  there  duly  sworn,  and  took  his  corponl 
oath  upon  the  Holy  Gospel  of  God,  before  the  said  Walter  Berwick, 
so  being  such  assistant-barrister  for  the  said  East  Riding  of  the  said 
county,  that  the  evidence  which  he  the  said  Edward  Lawlor  should 
give  to  the  court,  touching  the  matter  then  in  question  between  the 
said  parties,  should  be  the  truth,  the  whole  truth,  and  nothing  but 
the  truth,  lie  tlie  said  Walter  Berwick,  assistant-^^arrister  as  afort' 
said,  having  then  and  there  sufficient  and  competent  authority  t» 
administer  the  said  oath  to  tfie  said  Edward  Lawlor  in  that  bdialf. 
And  the  said  jurors,  upon  their  oath,  do  further  present  that,  at 
and  upon,  &c.,  &c.  And  so  the  jurors  aforesaid,  upon  their  oadi 
aforesaid,  do  say  that  the  said  Edward  Lawlor,  on  the  2nd  day  of 
December,  in  the  sixteenth  year  of  the  reign  aforesaid,  at  Middleton 
aforesaid,  in  Cork  County,  East  Riding  and  division  aforesaid, 
before  the  said  Walter  Berwick,  assistant-barrister  as  aforesaid  (he 
the  said  Walter  Berwick  having  then  and  there  such  power  and 
authority  as  aforesaid),  by  his  own  most  wicked,  &a,  falsely,  Ac, 
contra  pacem  et  formam  statuti'^ 

After  the  jury  had  been  sworn  and  the  prisoner  given  in  chaige, 
Mr.  Exham,  counsel  for  the  prisoner,  objected  to  the  indictment, 
and  called  for  an  acquittal  of  the  prisoner  on  the  ground  thatithe 
indictment  was  insufficient  in  law,  inasmuch  as  it  did  not  aver  oi 
show  that  the  perjury  was  committed  on  the  trial  of  a  cause  oi 
action  which  the  assistant-barrister  had  jurisdiction  to  hear,  it  bdng 
merely  averred  therein  that  the  perjury  assigned  was  committed  on 
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lal  of  a  certain  civil  bill  that  came  on  to  be  tried  in  dae  form  of 
nd  that  it  did  not  state  or  aver  that  the  civil  bill  was  for  a 
of  action  within  the  jurisdiction  of  the  Civil  Bill  Court. 
letty  who  appeared  for  the  prosecution,  then  applied  to 
r  I  should  be  of  opinion  that  the  point  was  sustainable, 
end  the  indictment  under  the  1st  section  of  the  14  &  15 
c  100,  by  introducing  the  statement  that  the  civil  bill  was  for 
oovery  of  the  sum  of  4/.  6s.  l^d.  for  goods  sold  and  delivered 
dntifi*  to  defendant,  and  for  money  lent  and  advanced,  and 
her  money  counts.  He  renewed  this  application  to  me  at 
ose  of  the  case  for  the  prosecution,  and  after  the  civil  bill  had 
^ven  in  evidence.  I  refused  to  make  the  amendment  on 
docasions,  because  the  alleged  omission  did  not  appear  to 
within  my  power  of  amendment,  as  it  did  not  appear  to  me 
kere  was  any  variance  between  the  statement  in  the  indict- 
and  the  eviaence  offered,  but  a  simple  omission  of  the  state- 
which  the  prisoner's  counsel  alleged  to  be  material  and 
lary.  I,  however,  refused  to  decide  that  the  indictment  was 
)r  the  cause  assigned,  but  agreed  to  state  a  case  for  your 
hips'  opinion.  It  appeared,  on  the  evidence  for  the  prosecu- 
hat  the  prosecutor,  who  was  the  agent  for  a  brewer,  had 
oed,  in  December,  1850,  to  the  traverser,  who  is  a  publican, 
of  money  for  the  purpose  of  paying  for  his  publican's  licence 
3  ensuing  year.  The  agreement  between  them  was,  that  the 
lant  should  be  allowed  the  sum  of  \s.  6d.  for  each  half-tierce 
f-barrel  of  porter  which  he  should  take  and  pay  for  during 
lar  for  the  establishment,  and  that  this  allowance  should  go 
ray  the  money  so  advanced  for  the  payment  of  his  licence ; 
lat,  if  he  did  not  take  a  sufficient  number  of  half-tierces  or 
irrels  during  the  year  to  pay,  by  this  allowance,  the  money 
anced,  then  that  the  prosecutor  should  be  at  liberty  to  sue 
•r  the  balance  which  should  remain  due  of  the  moneys  thus 
:ed.  At  the  end  of  the  year  1851,  Mr.  Giles  finding,  as  he 
1,  that  the  traverser  had  not  taken  a  sufficient  quantity  of 
to  pay,  by  this  allowance,  the  money  so  advanced,  and  a 
e  also  remaining  due  for  porter  sold  to  him,  brought  a  civil 
"ocess  against  him,  in  which  the  cause  of  action  stated  was 
6#.  1^.  for  goods  sold  and  delivered,  and  for  the  balance 
ling  due  of  the  moneys  so  advanced. 

I  defence  set  up  by  the  traverser,  on  the  hearing  of  the  civil 
as,  that  he  had  taken  a  sufficient  number  of  half-tierces  or 
irrels  of  porter  within  the  year  to  repay  the  whole  amount 
anced ;  and  to  sustain  this  case,  he  was  produced  and  exa- 
as  a  witness  in  his  own  behalf,  and  he  swore,  among  other 
•8,  that  he  took  from  the  prosecutor,  in  the  year  beginning 
t  December,  1850,  and  ending  1st  December,  1851,  twenty- 
df-barrels  or  tierces  of  porter,  and  if  this  were  true*,  his  debt 
)  moneys  advanced  would  have  been  fully  discharged.  The 
f[,  who  produced  his  books  of  account,  and  a  clerk  in  his 
shment  to  corroborate  his  testimony,  swore  that,  within  the 
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period  referred  to,  the  traverser  only  got  from  his  establulmient 
eight  half-tierces  of  porter,  and  tha^  after  making  the  proper 
allowances  and  credits,  the  babmce  claimed  in  the  civil  UU  pro* 
cess  remained  due.  The  prosecution  was  instituted  against  the 
traverser,  for  the  alleged  penury  committed  by  him  in  his  evidenoe 
on  the  hearing  of  this  civil  bilL  There  were  various  afwignmwiti 
of  perjury  in  the  indictment,  in  reference  to  which^  and  to  the 
evidence  to  sustain  them,  several  objections  were  taken ;  but  m 
the  jury  found  their  verdict  exclusively  on  the  first  asdgimwnt  of 
peijury,  it  is  unnecessary  to  refer  further  to  them.  The  civil  hil 
served  on  the  defendant  was  produced  at  the  trial,  and  proved  to 
have  been  duly  served,  and  was  for  the  recovery  of  the  sum  ef 
42.  6«.  1^.,  due  for  goods  sold  and  delivered,  and  on  the  sevml 
money  counts. 

At  the  close  of  the  case  for  the  prosecution,  counsel  for  tk 
traverser  renewed  his  objection  to  the  indictment,  as  befinre  mei- 
tioned  by  me ;  and  Mr.  Jellett,  for  the  prosecution,  renewed  tk 
application  to  amend  the  indictment  in  conformity  with  the  tkA 
bill  that  had  been  produced  in  evidence.  I  made  the  same  mlBf 
on  both,  which  I  have  already  stated. 

The  case  for  the  defence  was  then  proceeded  with,  and  a  verffiot 
of  guilty  on  the  first  assignment  of  peijury,  which  averred  that  At 
traverser  had  falsely  sworn,  on  the  hearing  of  the  civil  bill,  that  ke 
had  got  from  the  prosecutor  twenty-five  half-tierces  or  barrds  of 
porter,  between  the  1st  day  of  December,  1850,  and  the  2l8tdiy 
of  December,  1851.  This  case  was,  in  my  opinion,  very  detzif 
established  i^nst  the  traverser. 

Mr.  Exham,  counsel  for  the  prosecution,  then  moved  in  arrest  of 
judgment,  on  the  ground  that  the  Court  of  Quarter  Sessions  had  tt> 
jurisdiction  to  try  such  a  case,  and  referred  to  the  14  &  15  Vict 
c.  57,  s.  157,  the  14  &  15  Vict  c.  108,  s.  19,  and  31  Geo.  36,  c.  18| 
s.  3,  and  argued  that  the  perjury,  the  subject-matter  of  the  fixe* 
ffoin^  indictment,  could  not  be  tried  at  quarter  session,  inasmuditf 
it  had  been  committed  before  me,  sitting  as  assistant-barrister  mider 
the  provision  of  the  recent  Civil  Bill  Act,  and  he  contended,  tbsl 
the  prisoner  should  have  been  tried  for  such  peijury  attheaauHBi 
and  not  elsewhere. 

The  magistrates,  under  my  advice,  reinsed  to  arrest  the  jad^meat 
on  this  ground,  but  agreed  to  reserve  this  question  also,  for  your 
Lordships'  consideration,  and  we  postponed  passing  sentence  on  Ae 
prisoner  till  next  sessions.  I  stated,  at  the  same  time,  tiiat  had  any 
objection  been  made,  or  had  I  been  asked  by  the  prisoner's  coona^ 
before  the  jury  had  been  sworn,  I  should  have  sent  the  case  to  the 
assizes  under  the  circumstances. 

I  have  further  to  add  that,  on  the  application  of  the  prosecotor, 
after  the  trial,  I  granted  him  a  certificate  for  his  expenses,  under 
the  statute.  Upon  the  two  questions  thus  stated,  I  respectfully 
ask  your  Lordships'  opinion  and  judgment. 

Walter  Berwick. 
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Exham  (for  the  traverser)  referred  to  23  Geo.  2,  c.  11  (English); 
I  Geo.  3,  c  18  rcorrespondin^^  Irish);  14  &  15  Vict,  c  100, 
w  19,  20;  Archoold's  JPrecedents  of  Indictments  for  Perjury, 
19, and  oitediZ.  v.  Bishopy  1  Car.  &  Mar.  302 ;  Ryall  v.  TheQueen, 
Cox  Crim.  Caa  254;  Lavey  y.  The  Queen,  5  Cox  Crim.  Cas.  269. 

CorbaUiM,  Q.  C,  for  the  Crown,  referred  to  14  &  15  Vict  c  57, 
KSt  157,  and  Ji    V.    Overton,  4  Q.  B.  83;    Bilk    y.  Broadbenty 

T.&.i8a. 

Mqnahan,  C.  J.9  delivered  the  judgment  of  the  court  —  The 
nt  <ri>jection  taken  is,  that  the  Court  of  Quarter  Sessions  had  no 
uiadiction  to  determine  this  case : — First,  inasmuch  as  the  perjury 
ris  created  by  statute,  and  not  therefore  peijury  at  common  law, 
iod  though  the  Court  of  Quarter  Sessions  had  jurisdiction  to  try 
)^ury  at  common  law,  they  had  no  jurisdiction  in  cases  of  peijury 
aretted  by  statute.  Secondly,  inasmuch  as  this  was  peijury  before 
in  asmstant-barrister  in  the  course  of  a  trial,  and  because  he  had 
p?en  a  certificate  for  the  prosecutor's  expenses  that  his  jurisdiction 
VM  ousted,  and  the  case  should  have  been  sent  to  the  next  assizes. 
Hie  second  is,  that  the  indictment  was  bad  on  the  face  of  it,  within 
the  authority  of  R.  v.  Overton.  Another  objection,  which  was  not 
nused  at  the  bar,  was  suggested  by  a  member  of  the  court,  that, 
intflmuch  as  this  was  error,  apparent  on  the  record,  the  prisoner 
iboiild  have  brought  his  writ  of  error.  R.  v.  Martin  (3  Cox 
Crim.  Cas.  447),  is,  however,  an  express  decision  on  this  point, 
diit,  if  such  an  objection  luis  been  made  in  the  course  of  the 
trial,  it  may  be  reserved,  under  the  11  &  12  Vict  c  78.  R.  v. 
Martin  was  a  motion  in  arrest  of  judgment  on  the  insufficiency  of 
the  indictment,  and,  therefore,  a  portion  of  such  objections  as  have 
been  made  in  the  course  of  this  trial,  may  properly  be  reserved  for 
die  eonaderation  of  this  court.  Then,  as  to  the  true  construction 
of  the  Irish  Act  (31  Geo.  3,  c.  18,  s.  Ill),  we  are  all  of  opinion  that 
It  gives  general  jurisdiction  in  all  cases  of  peijury  to  Courts  of 
[Quarter  Sessions,  and  that  it  is  not  confined  to  cases  of  perjury  at 
ttnmon  law ;  that  the  word  **  jurisdiction  ^  there  means  local  juris- 
Bction,  and  that,  under  this  statute,  assistant-barristers,  &c,  have 
uthority  to  try  all  cases  of  perjury  which  may  have  been  committed 
rithin  the  county,  riding,  or  other  division  over  which  they  have 
een  appointed.  The  next  objection  is,  that  the  case  in  which 
le  perjury  was  committed  was  tried  before  the  same  assistant- 
amster  who  tried  the  prisoner  for  this  peijury,  whereas  the 
risoner  should  have  been  sent  for  trial  to  the  next  session  of 
>yer  and  Terminer,  or  Gaol  Delivery  for  the  county  or  other 
(Strict  within  which  such  peijury  was  committed,  as  this  was  a 
rosecution  under  the  19th  section  of  Lord  Campbell's  Act 

From  all  that  appears  on  the  case  stated  for  us,  we  think  this  was 
prosecution  under  the  157th  section  of  the  Civil  Bill  Act,  and  not 
le  under  Lord  Carapbeirs  Act  The  only  passage  in  the  case 
inching  this  matter  is  this  at  the  end :  "  I  have  further  to  add, 
tat,  on  the  application  of  the  prosecutor  after  the  trial,  I  granted 
m  a  certificate  for  his  expenses  under  the  statute."     Taking  the 
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Rro.        case  most  favourably  for  the  prisoner,  it  would  appear  that  the 
^'  assistant-barrister  did  not  think  proper  to  conunit  him,  or  bind  over 

_^^  witnesses  to  prosecute.  If  he  had  done  so,  it  would  then  have  been 
1853.  a  prosecution  under  that  (19th)  section  of  Lord  Campbell^s  Act,  and 
-: —  the  prisoner  should  have  been  sent  to  the  next  session  of  the  Court 
ind^tn^L—  of  General  Gaol  Delivery.  This  must  have  been  a  prosecution 
Jurisdiction,  undcr  the  157th  section  of  the  Civil  Bill  Act,  which  provides  that 
the  assistant-barrister  may,  if  he  think  proper,  give  a  certificate 
that  the  case  ought  to  be  prosecuted,  which  will  entitle  the  prose- 
cutor to  get  his  expenses  from  the  county  treasurer.  In  prosecu- 
tions under  that  (157th)  section,  where  he  leaves  the  party  at  liberty, 
if  he  pleases,  to  prosecute,  any  court  having  proper  authority  may 
try  the  case,  ^ow,  as  to  the  last  argument,  that  the  indictment  is 
bad  because  it  does  not  allege  in  terms  that  the  case  in  which  the 
penury  was  committed  was  one  which  the  assistant-barrister  had 
junsdiction  to  try,  and  in  support  of  which  R.  v.  Overton  has  be^i 
cited,  it  seems  to  us  that  the  case  of  Lavey  v.  The  Queen  is  one 
which  cannot  be  distinguished  from  the  present  We  have,  in  the 
present  case,  an  allegation  that  there  was  a  civil  bill  pending ;  that 
it  came  on  to  be  tried,  in  due  form  of  law,  by  the  said  Walter 
Berwick,  assistant-barister  for  the  Cork  County,  East  Riding  and 
division ;  that  the  oath  was  taken  before  him,  the  said  Walter 
Berwick,  assistant-barrister  as  aforesaid,  having  then  and  there 
sufficient  and  competent  authority  to  administer  the  said  oath. 
There  is  nothing  in  the  indictment  from  which  it  follows  that  the 
case  was  not  one  which  he  had  authority  to  try,  and  full  evidence 
of  its  being  such  a  case  was  given  on  the  triaL  We  think  it  is  im- 
possible to  distinguish  the  present  case  from  Lavey  v.  The  Queen  ; 
and  if  we  were  called  on  to  decide  between  R.  v.  Overton  and  Lavey 
V.  27ie  Queen,  we  consider  the  last  case  comes  within  the  spirit  q£ 
Lord  Campbell's  Act,  enabling  the  court  to  amend  variances  not 
material  to  the  merits  of  the  case.  We  think  it  was  the  object  of 
that  act,  when  the  substance  of  an  offence  has  been  proved,  to  set 
rid  of  anv  technical  objections  which  might  be  raised  to  the  indict- 
ment. It  is  true  that  a  writ  of  error  h^  been  brought  to  reverse 
the  decision  of  the  court  in  the  case  of  Lavey  v.  The  Queen,  but  we 
find  in  the  note  to  the  report  of  that  case  in  Denison  CrinL  Cas.  that 
it  has  not  been  followed  up,  and  that,  therefore,  the  authority  of 
that  case  is  in  no  way  shaken.  It  is  also  right  to  remark  that  the 
Court  of  Exchequer  distinguished  Lavey  v.  The  Queen  from  A  v. 
Overton.  On  the  whole,  we  are  of  opinion  that  this  case  comes 
within  the  authority  of  Lavey  v.  The  Queen,  that  that  case  is  weU 
decided,  and  that,  therefore,  the  ruling  of  the  court  below  should  be 
affirmed. 

Conviction  affirmed. 
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COURT  OF  QUEEN'S  BENCH. 

May  24,   1853. 

(Before  Crampton,  Perrin,  and  Moore,  JJ.) 

Reg.  r.  Wallace,  {a) 

taUon  of  prison  rules — Motion  for,  by  editor  convicted  of  libel — 
Form  of  application. 

Implication  on  behalf  of  a  prisoner  for  a  relaxation  in  his  favour  of 
rules  of  the  prison  where  he  is  confined,  should  be  brought  forward 
way  of  petition,  and  not  as  a  motion :  and  will  not  be  heard  unless 
7py  of  the  rules,  properly  verified,  is  before  the  court, 
te,  such  applications  should  not  be  entertained  at  all.  Per  Cramp* 
» •^• 

rZGIBBON,  Q.C.,  on  behalf  of  the  prisoner,  moves  for  an 
)rder  that  the  rules  of  the  prison  may  be  relaxed  in  favour  of 
risoner.  From  the  affidavit  filed  by  the  prisoner,  it  appears 
having  been  convicted  of  a  libel  in  his  newspaper  on  the  offi- 
ind  men  of  the  3 1st  rcspment,  he  was  sentenced  to  six  months' 
sonment  in  the  gaol  of  Cavan.  The  affidavit  states  that  Mr. 
ice's  wife  was  refused  access  to  him  except  for  three  hours  in 
ly  and  on  but  two  days  in  the  week  ;  that  his  paper,  if  he  is  thus 
id  communication  with  people  in  his  confidence  and  employ- 
will  be  entirely  ruined. 

AMPTON,  J. — Is  there  any  instance  of  such  an  application  as 
•esent? 

zgibbon^  Q.  C. — Yes;  in  Robert  CaldwelVs  case. 
AMPTON,  J. — Every  man  in  the  prison  might  apply  for  the 
privileges  if  we  entertain  this  application. 
lyibbon,  Q.  C. — In  Caldwell s  case  the  prisoner  was  an  attor- 
nd  the  court  directed  that  his  clerk  should  have  access  to 
»r  the  purpose  of  carrying  on  his  business.  Our  affidavit 
that  Mr.  Wallace  is  only  allowed  to  take  exercise  along  with 
3t  of  the  prisoners  at  an  inconvenient  hour,  and  that  he  is  in 
;ate  state. 

iRiN,  J. — Have  you  a  copy  of  the  bye-laws  of  the  prison  ? 
;,  this  case  is  imperfectly  before  the  court.     We  should  have 

\MPTON,  J. — I  cannot,   for  my  part,  conceive  a  more  dan- 

(a)  Reported  by  P.  J.  M^Kemha,  Esq.,  Barrister-at-Law. 
..  VI.  O 
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Wallack. 
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gerou8  rule  than  to  interfere  in  such  a  case.  Are  we  to  confine 
our  interference  to  cases  of  libel  and  to  persons  of  the  rank  of  gen- 
tlemen ?  If  we  give  this  indulgence  to  any,  we  must  extend  it 
to  all. 

Perrin,  J. — I  do  not  wish  to  express  any  opinion  at  present  (m 
the  subject  I  should  like  to  have  the  case  properly  before  the 
court  by  a  petition,  with  a  copy  of  the  prison  bye-laws.  I  haye 
now  no  matter  before  me  on  which  to  express  an  opinion. 

[On  inqniry  in  the  Crown  office,  I  was  informed  by  Mr.  Wilaon  that  no  meh  ori«r  wii 
to  be  found  in  the  Crown  books,  and  consequently  conld  not  have  been  made.  He  tmppondtkt 
the  mistake  into  which  Mr.  Fitzgibbon  fell  was  caused  by  the  fact,  that  the  applkatioii  «■ 
made,  and  that  an  intimation  was  then  given  to  the  governor  of  the  prison  thit  Mr.  Caldwel 
should  be  allowed  to  see  his  clerks.     No  order,  however,  was  made  on  the  subject. — Bir.] 


COMMISSION  COURT,  GREEN-STREET. 

August  Zy  1853. 

(Before  Lefroy,  C.J.  and  Monahan,  C.J.) 

Reg.  v.  Fullarton  and  Crooks,  (a) 

Indictment,  amendment  of- — Owner  ofttolen  goods. 

Where  stolen  proper tg  has  been  laid  in  a  wrong  person^  the  indietmait 
mag  be  amended,  even  after  the  counsel  for  the  prisoner  has  oddrenA 
the  jurg  and  closed,     Reg,  v.  Bgmes  (3  Car.  &  Kir.  326)  overrwkd, 

THE  prisoners  were  indicted  for  that  they  on,  &c.,  made  an  as- 
sault on  Edward  Critchley,  &c  ;  and  twenty-two  rabbits,  the 
goods  and  property  of  the  said  Edward  Critchley,  from  the  penoQ 
and  against  the  will  of  the  said  Edward  Critchley,  violently  and 
feloniously  did  steal,  take,  and  carry  away  contra  pacem,  &c. 

From  the  evidence,  it  appeared  that  the  rabbits  had  been  shotlrf 
John  Critchley  and  a  gamekeeper  of  the  Duke  of  Leinster  on  the 
duke's  demesne,  and  that  Edward  was  carrying  the  rabbits  to  market 
to  sell  them.  Edward  did  not  know  what  arrangement  there  was 
between  his  brother  and  the  gamekeeper  as  to  dividing  the  price  of 
the  rabbits,  but  he  had  no  property  in  them. 

J,  A.  Curran  (for  the  prisoners)  having  addressed  the  jury,  and, 
calling  no  witnesses,  closed. 

(a)  Beported  by  P.  J.  M'KsinrA,  Esq.,  Barrister-^it-Law. 
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Ab  His  Lordship  was  about  chaiging  the  jury,  the  misnomer  in        Beo. 
le  indictment  was  discovered,  when  *• 

Smyly^  Q.  C.  (for  the  Crown),  applied  to  the  court  for  liberty  and  Crooks. 

) amend  the  indictment,  by  substituting  the  words  "  the  property        

P  John  Critchley  and  another"  for   "the  property  of  Edward       ^^• 

Iritchley."  Practice^- 

J,  A.  Curran  objected.  In  Rpg.  v.  Rymes  (3  Car.  &  Kir.  326),  Cowuel, 
;  was  held  that  an  application  to  amend  should  at  latest  be  made 
efore  the  prosecutor  closes  his  case.  That  was  an  indictment  for 
eoeiving  goods,  knowing  them  to  have  been  unlawfully  obtained 
rom  one  James  Pollard  by  false  pretences.  After  the  counsel  for 
he  defence  had  addressea  the  jury,  an  application  was  made  to 
mend  the  indictment  by  striking  out  the  words  **oue  James  Pol- 
ard  by  false  pretences."  But  Williams,  J.,  refused,  saying,  "  I 
hall  not  consider  whether  the  indictment,  if  amended,  would  be 
)ad  or  not,  as  I  shall  lay  it  down  as  a  general  rule  that  I  will  not 
dbw  an  indictment  to  be  amended  after  the  counsel  for  the  de- 
"ence  has  addressed  the  jury.  The  proper  course  is  that,  when  the 
counsel  for  the  prosecution  has  given  all  the  evidence  that  he 
means  to  give,  he  should,  if  he  wishes  for  an  amendment,  ask  for  it 
before  he  closes  his  case ;  and  then,  if  the  amendment  is  allowed, 
the  counsel  for  the  prisoner  addresses  the  jury  on  the  indictment  as 
it  is  amended." 

Smyly^  Q.  C. — It  would  entirely  defeat  the  intention  of  Lord 
Campbell's  Act  if  an  amendment  such  as  this,  which  can  by  no 
poeaibility  prejudice  the  prisoner,  should  not  be  allowed.  The 
vords  of  the  act  can  admit  of  no  such  interpretation  as  that  case 
tould  put  on  them.  Sect.  1  enacts,  **  that  whenever,  on  the  trial 
Df  any  one  for  any  felony  or  misdemeanor,  there  shall  appear  to  be 
toy  variance  between  the  statement  in  such  indictment  and  the 
^ridence  oflFered  in  proof  thereof  in  the  name  of  any  county,  &c.,  or 
in  the  name  or  description  of  any  person,  &c,  stated  or  alleged  to 
be  the  owner  or  owners  of  any. 

Per  curiam. — We  will  allow  this  amendment  to  be  made  now ; 
ind  if  we  are  wrong,  it  will  be  in  the  prisoners'  favour. 

The  indictment  was  accordingly  amended,  as  required  by  the 
3rowQ  coimseL 

The  prisoners  were  found  guilty • 

Their  Lordships  refused  to  reserve  the  point  as  to  the  propriety 
if  allowing  the  amendment,  although  pressed  to  do  so  by  the  coun- 
lel  for  the  prisoners. 

The  court  made  a  similar  amendment  in  another  case  tried  on  the 
»me  day,  where  the  property  was  wrongly  laid  ;  Monahan,  C.  J., 
^CDoarking  that  R.  v.  Rymes  was  no  authority. 
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COMMISSION  COURT,  GREEN-STREET. 

Auffust4,  1853. 

(Before  Leproy,  C.J.  and  Monahan,  C.J.) 

Reg.  v.  Daniel  Rorke.  (a) 

Evidence — Catting   witness  to  discredit  prosecutrix  disHnetum  betwm 
and  caUing  witness  to  collateral  issue. 

A  witness  may  be  called  to  prove  thaty  on  a  former  trials  the  proseeniris 
made  statements  inconsistent  with  those  made  by  her  on  the  second  tnd 
of  the  case,  and  the  admission  of  such  evidence  may  be  distmguiM 
from  allowing  witnesses  to  be  examined  to  disprove  statements  notrdt- 
vant  to  the  issue, 

THE  prisoner  was  indicted  for  an  attempt  to  murder  Caroline 
Agnew.  The  entire  case  for  the  prosecution  depended  on  the 
testimony  of  the  prosecutrix,  who  stated  that  she  had  been  thrown 
by  the  prisoner  out  of  the  top  window  of  the  house  in  which  she  was 
lodging  with  him,  into  the  street,  between  the  hours  of  eleven  and 
and  twelve  at  night.  On  her  cross-examination  she  admitted 
that  she  had  been  in  England,  and  had  prosecuted  there  for  a 
felony. 

J.  A.  Curran  (for  theprisoner)  in  addressing  the  jury,  stated  that 
the  prosecutrix  was  drunk  at  the  time  that  she  threw  herself  out  of 
the  window,  so  that  this  accusation  was  an  after-thought.  He  pro- 
ceeded to  call,  amongst  other  witnesses,  one  who  had  been  present 
during  the  first  trial  (when  the  jury  disagreed),  to  prove  that  on 
that  occasion  the  prosecutrix  had  denied  that  she  ever  had  been  in 
England  or  had  prosecuted  there. 

Corballis^  Q.C.  (with  whom  Smyly,  Q.C.  and  the  Hon.  J.  Fbtst- 
ketf  Q.C.  for  the  Crown),  objected  to  this  course,  as  raising  an 
irrelevant  issue,  and  calling  witnesses  to  contradict  the  prosecutrix 
on  matters  not  material  or  relevant  to  the  issue. 

MoNAiiAN,  C.J. — We  are  only  allowing  him  to  prove  a  contra- 
diction between  her  statements  here  and  on  the  former  triaL  There 
is  a  distinction  between  this  course  and  calling  a  witness  to  contra- 
dict the  prosecutrix.  We  are  not,  however,  to  be  understood  as 
ruling  this  on  argument.  Counsel  has  often  been  allowed  in  cross- 
examination  to  ask  this  question.  Did  you  say  so  and  so  on  a 
former  trial  ?     This  is  a  novel  case  certainly. 

(a)  Beportad  by  P.  J.  M'Eenna,  Esq.,  Barrister-at-Law. 
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CorbaUis,  Q.C. — There  is  the  aazne  objection  to  allowing  this        Beo. 
Iu6  of  evidence  as  to  admitting  evidence  to  contradict  a  witness  on  _       *'• 
point  not  material  to  the  case.  Daiii«lRorke. 

Lefboy,  C.J. — The  question  here  is,  can  you  show  that  a  wit-        1853. 
ess  on  the  former  trial  has  on  this  one  made  a  different  statement  ? 
('o  matter  whether  the  a  uestion  is  relevant  or  irrelevant  to  the  pre- 
3Qt  issue,  it  goes  to  the  consistency  of  her  evidence  on  the  two 
rials. 

MoNAHAN,  C.J. — We  are  not  lookingto  the  truth  or  falsehood 
r  her  statement  as  to  having  been  in  England.  Your  objection 
oold  be  good  if  the  witness  came  to  say  that  he  saw  her  in  Man- 
bester,  that  he  saw  her  prosecute  there,  &c  The  evidence  Mr. 
lonran  proposes  to  give  does  not  seem  to  me  to  come  within  the 
ale  which  excludes  evidence  raising  an  irrelevant  issue.  Beject- 
)g  anything  that  might  be  evidence  in  a  doubtful  case  like  this 
^ould  be  very  dangerous. 

The  witness  then  proved  that  on  the  former  trial  the  prosecutrix 
tated  she  had  never  been  in  England  or  prosecuted  there. 

Lefboy,  C. J. — We  have  drawn  a  distinction,  by  which,  how- 
?er,  we  will  not  consider  ourselves  bound. 

TTie  prisoner  was  acquitted. 
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Gloucestebshibe  Summeb  Assizes^  1853. 

Gloucester^  August  10. 

(Before  Mr.  Justice  Williams.) 

Reg.  v.  Smith,  (a) 

Destroying  tackle  prepared  for  weaving — Statute  T  SfS  Geo.  4^ 
e.  30,  s.  3. 

The  cords  employed  to  raise  the  ^^hamesi*  or  working  tools  of  a  loosifk 
order  to  move  the  shuttle  to  and  frOy  constitute  "  tackle"  employed  m 
weavingy  andy  therefore,  cutting  them  is  an  offence  within  the  7  ^  S 
Geo.  4,  c.  30,  s.  3,  which  makes  it  felony  to  maliciously  cut,  breaks  «r 
destroy y  or  damage  udth  intent  to  destroy  or  to  render  useless  {inter  alk)t 
any  "  tackle*^  or  implement  whether  ^ed  or  moveabhy  prepared  for  9f 
employed  in  carding,  spinning,  throwing,  "  weaving,^  S^. 

Under  this  statute,  the  maliciously  cutting  such  tackle  is  a  eomfUtt 
offence,  and  it  is  unnecessary  to  aver  or  prove  an  intent  to  destroff  «r 
render  it  useless. 

Qufcre,  whether  cutting  the  "  thrum^^  i.  e,,  the  ends  of  the  woollen  tArettk 
generally  left  in  the  machine  when  a  piece  oj  cloth  is  finished,  for  As 
purpose  of  more  readily  adjusting  the  succeeding  work,  is  an  offha 
within  the  statute  ?  At  all  events,  it  does  not  support  a  count  far 
maliciously  cutting  woollen  warp  ;  but  the  fact  of  cutting  the  **  thrm 
may  be  given  in  evidence  in  support  of  a  count  for  cutting  *'  tackle,*  i» 
order  to  show  the  animus  of  the  latter  act,  and  Uiat  it  was  dom 
maliciously. 

THE    prisoner,   Peter  Smith,    was    indicted  for  felonioaslyi 
unlawfully,  and  maliciously  cutting,  on  the   15th  of  June 
last,  certain  machinery,  the  property  of  William  Fluck. 

The  first  count  of  the  indictment  alleged  that  the  prisoner 
feloniously,  unlawfully,  and  maliciously  cut  certain  tackle,  to  wit, 
certain  cords  of  Mr.  Fluck,  prepared  for  and  employed  in  weayiiiK* 
The  second  count  charged  the  prisoner  with  damaging  the  tacue 
with  intent  to  destroy  it,  and,  in  a  third  count,  with  intent  to 
render  it  useless.  The  fourth  count  charged  the  defendant  with 
feloniously,  unlawfully,  and  maliciously  cutting  woollen  warp,  the 
property  of  Mr.  Fluck. 

It  appeared  from  the  evidence  of  IVIr.  William  Smith  Flack, 

(a)  Reported  by  J.  E.  Davis,  Esq.,  Barruter-at-Law. 
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tie  80Q  of  the  prosecntor^  a  clothier  at  Stroud,  that  the  prisoner        Req. 

had  been  in  his  father^s  employment  two  years.     On  the  7th  of  •'• 

June,  1852,  the  prisoner  was  sent  for  to  the  office  where  the  finished  ""' 

doth  was  passed^  and  a  piece  of  fustian  cloth,  which  he  had  woven        1853. 

bidly,  was  pointed  out  to  him,  and  he  was  told  that  if  another     j^^ZZ- 

8och  piece  was  seen  i^n,  he  must  be  discharged.     On  the  15th  ,^0^^^^!^ 

■oother  piece  was  passed  without  remark,  but  the  prisoner  did  not  7^8(7eo.4,c.3o. 

isk  for  another  chain   of  weft^  as  he  would  have  done  in  the 

ordinary  course  of  business.     On  the  following  day,  the  witness, 

b  consequence  of  information  he  received,  went  to  the  prisoner's 

loom,  and  found  the  cords  taken  from  the  '^  lambs"  and  '^  treadles," 

ind  the  '^  slay"  (a  frame  into  which  a  number  of  steel  rods  are 

inserted^  disengaged.     This  he  found  was  caused  by  the  thrum 

ba?ing  been  cut.     The  thrum  ought  not  to  be  severed  when  a 

peoe  of  cloth  is  taken  off  the  machine.     It  would  take  a  man 

•boat  three  days  to  replace  the  loom  in  its  proper  state.     The 

prisoner  was  paid  five  shillings  for  starting  the  machine  in  Venetian 

work. 

On  cross-examination  a  loose  piece  of  cloth  was  produced  and 
iliown  to  the  witness,  which  he  said  was  called  the  '^jag.''  It  was 
the  practice  to  leave  the  jag  on,  to  prevent  the  necessity  for 
bttening  the  thrum  and  harness  afresh.  Venetian  cloth  is  made 
of  yam  which  runs  in  length  from  fifty  to  one  hundred  yards :  a 
portion  of  that  yam  forms  the  thrum.  The  weaver  begins  at  the 
opposite  end  of  the  yarn,  and  works  his  way  up  to  the  thrum,  as 
oMe  as  he  can.  The  new  yarn  is  fastened  to  the  old  thrum,  the 
ends  being  united,  and  the  weaver  thus  works  the  old  thrum 
diroagh  the  "slay"  and  brings  the  new  yam  to  the  jay  on  the 
odier  side.  The  old  thrum  is  brought  down  attached  to  the 
doth,  and  is  cut  off  by  the  masters  and  sold  at  ninepence  per 
pound 

Be-examined. — The  prisoner  arranged  the  cords  when  he  came 
to  work  for  the  prosecutor,  and  was  paid  for  it.  These  cords  were 
Gtttened  to  the  thmm  and  treadles,  and  formed  part  of  the 
Dttchinery. 

Frederick  Meyrick,  a  weaver  in  the  employment  of  the  prose- 
cutor, deposed  that,  on  the  15th  of  June,  the  prisoner,  after  taking 
his  work  to  be  examined,  returned  and  went  into  his  loom.  He 
tlien  cut  off  the  thrum,  which  is  the  end  of  the  woollen  chain  or 
thread  left  in  the  working  tools  or  harness,  to  fasten  on  to  the 
Kit  piece  of  cloth,  and  is  the  connecting  link  between  the  fabric 
lod  the  machine.  The  chain  is  the  one  part,  the  shute  the  other. 
rhe  thrum  wa3  cut  off  between  the  harness  and  the  slay.  He 
tolled  one  part  of  the  thrum  from  the  other,  and  he  tore  it  after 
«  cut  it.  He  took  off  the  cords  of  the  machine,  of  which  there 
rere  between  thirty  and  forty,  by  cutting  some  of  them.  He  also 
at  off  a  small  string,  which  passes  -round  the  '^marker,"  to 
^ulate  the  size,  aod  called  the  "reeveing  string."  It  would 
ike  a  workman  from  two  to  three  days  to  replace  all  that  was 
^arranged. 


Smith. 
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Rso.  George  Gunstan  confirmed  the  evidence  of  the  last  witnea  asti 

^'         what  the  prisoner  did.     On  cross-examination,  he  said  that  th 
"^"       fastening   of  threads  to  the  thrum  was  the  secret  of  the  wocL 

1853.        There  was  a  diflPerent  mode  of  tying  the  cords  acoordinff  to  tk 

.       work.     The  witness  had  his  own  tye,  and  the  prisonernad Ini 

wawfwtedWc,  Other  workmen  were  in  the  habit  of  looking  on  and  trying  to 
7  #8  6>o.4,  '  get  the  secret.     If  the  witness  had  been  put  on  the  prisoner's  loon 

c.  30.  after  he  left,  and  it  had  not  been  disarranged  by  him«  he(t]ii 
witness),  could  have  gone  on,  because  he  and  the  prisoner  had  tk 
same  tye,  but  that  would  not  be  the  case  with  the  generality  of 
workmen.  Every  thread  of  the  thrum  is  put  through  an  eye  in  tb 
"hevel"  or  tool,  which  has  the  eflFect  of  keepinff^them  sepaiatft 
There  is  a  fresh  thrum  to  every  piece  of  work.  The  old  thrum  ii 
cut  off,  and  goes  with  the  finished  work  to  the  master*  It  wooU 
take  one  man  nearly  a  day  to  put  on  a  new  thrum.  It  is  generdllf 
a  woman's  work,  who  is  paid  about  eighteenpence  for  it.  Tbe 
chain  is  identical  with  the  threads  that  go  through  the  dhiji 
those  threads  are  fastened  to  the  thrum.  The  cords  are  to  nut 
the  harness  for  the  shuttle  to  move  to  and  fro. 

Re-examined. — In  order  to  form  the  fresh  thrum^  it  is  not  neoei- 
sary  to  go  through  the  process  of  threading  the  eyes  of  tt 
"  hevcl."  What  the  prisoner  did,  made  it  necessary  to  thread  tbe 
eye  of*  every  "  hevel." 

//'.  //.  Cooke,  in  addressing  the  jury  on  behalf  of  the  raisooer, 
contended  that  this  was  a  case  never  contemplated  by  the  act  of 
Parliament  under  which  the  prisoner  was  indicted,  (i)  Theooi- 
sequence  of  ihe  prisoner's  act  was  merely  togive  additional  troaUc^ 
which  would  be  repaired  for  eighteen-pence.  Could  it  be  said  to 
be  done  with  intent  to  destroy  or  render  useless,  when,  if  the 
whole  of  the  thrum  were  removed,  the  machine  would  remaiii 
uninjured. 

Williams,  J. — It  is  not  necessary  that  the  act  here  charged  to 
liave  been  committed,  should  have  been  ^one  with  intent  to  destroy 
or  render  useless.  The  words  of  the  statute  are,  **  oudicioofily 
cut,  break,  or  destroy,  or  damage  with  intent  to  destroy  or  to 
render  useless."     The  first  count  of  this  indictment  is  for  cuttii^ 

(6)  The  7  &  8  Geo.  4.  c.  30,  s.  3,  cDacts  "  that  if  anj  person  bhall  tmlawfiilly  aad  nali- 
ciou>iy  cut,  break,  or  destroy,  or  damage  with  intent  to  deatroy,  or  to  render  uaelesa,  any  goo^ 
or  articles  of  silk,  woollen,  linen,  or  cotton,  or  of  any  one  or  more  of  those  materials  mixed  wA 
each  other,  or  mixed  with  any  other  material,  or  any  frame-work,  knitted  piece,  stoeknif;,  tae^ 
or  lace  respectively,  being  in  the  loom  or  frame,  or  on  any  machine  or  engine,  or  on  the  nick  w 
tenters,  or  in  any  stage,  process,  or  progress  of  manafacture,  or  shall  nnlawfally  and  maUcModj 
cut,  break,  or  destroy,  or  damage,  with  intent  to  destroy  or  to  render  useless  anj  warp  or  skitt 
of  silk,  woollen,  linen,  or  cotton,  or  of  any  one  or  mure  of  thoee  materials  i^ed  with  each  oUmt, 
or  mixed  with  any  other  mdierinl.  or  any  loom,  frame,  machine,  engine,  ruck,  tackle,  or  ioi|iie> 
ment,  whether  fixed  or  moveable  prepared  for  or  employed  in  cording,  spinning,  throiring, 
weavinsr.  fulling,  shearing,  or  otherwise  manufacturing  or  preparing  any  snch  goods  or  articles ; 
or  shall  by  force  enter  into  any  house,  shop,  building,  or  place,  with  intent  to  commit  any  of  tht 
offonces  aforesaid,  every  such  offender  shall  be  guilty  of  felony,  and,  being  conricted  thcitol^ 
shall  be  linble.at  the  discretion  of  the  court,  to  \te  transported  beyond  the  seas  for  life  or  for  soy 
term  not  less  than  seven  years,  or  to  be  imprisoned  for  any  term  fiot  exceeding  four  years;  tsd, 
if  a  male,  to  l)e  once,  twite,  or  thrice  publicly  or  privately  whipped  (if  the  court  shall  8o  think 
fit),  in  addition  to  such  imprisonment." 


e.30. 
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ihe  tackle,  that  is  to  say  the  cords  and  string,  and  that  Is  the  count       Bro. 
o  which  the  evidence  principally  relates.     The  cutting  the  thrum       g^^ 

B  only  material  in  this  way.     It  may  show  whether  the  act  was        

lone  maliciously.  i8<^* 

Cooke  contended  that  in  all  cases  there  must  be  an  intent  to     D^^Zi^g 
iestroy  or  render  useless  in  order  to  come  within  the  terms  of  the  wooing  tackle, 

ICt  7  #8  Geo,  4, 

Williams,  J.,  in  summing  up,  told  the  jury  that  the  prisoner 
Aood  charged  in  the  first  count  with  maliciously  cutting  certiun 
wskle,  that  is  to  say,  certain  cords,  belon^ng  to  Mr.  Fluck ;  in 
die  second  count  with  damaging  the  cords  with  intent  to  destroy 
diem ;  and,  in  the  third  count,  with  intent  to  render  them  useless. 
There  is  a  fourth  count,  charging  the  prisoner  with  cutting  woollen 
varp,  but  there  is  no  evidence  on  that  count     The  question  for 
voa  is  whether  vou  think  he  maliciously  cut  the  cords,  or  whether 
lie  maliciously  damaged  them  with  intent  to  destroy  or  render  use- 
ksB.     If  you  do,  the  charge  is  made  out.     (After  going  over  the 
evidence,  the  learned  judge  proceeded.)  When  the  work  is  finished, 
the  weaver  leaves  a  piece  of  cloth  called  a  ^^  jay,"  which  operates 
as  a  sort  of  check  to  prevent  the  threads  getting  into  a  tangle. 
After  the  thrum  is  got  through  the  ^^  slay,"  the  threads  go  through 
eyes  to  a  cord  fastened  behind.     When  a  new  piece  of  work  is 
begun,  the  knots  are  untied,  and  the  yam  is  fastened   afresh. 
What  the  prisoner  appears  to  have  done  was  two  thin^ — cutting 
die  thrums  and  cutting  the  cords.     If  you  are  of  opimon  that  the 
cords  formed  part  of  tne  tackle  (and  the  evidence  is  that  they  did), 
then  the  charge  is  made  out.     With  reference  to  the  question 
raised  by  the  prisoner's  counsel,  I  incline  to  think  that  this  indict- 
ment as  framed  is  within  the  meaning  of  the  act    If  the  cords  were 
cot  maliciously  it  is  unnecessary  to  aver  that  the  act  was  done 
with  intent  to  destroy  or  render  useless,  for  this  simple  reason, 
that,  if  actually  cut,  then,  if  done  maliciously,  it  must  be  done 
with  intent  to  destroy.     The  counsel  is  right,   if  the  defendant 
committed  the  act  thinking  he  had  a  right,  or  even  a  notion  that 
he  had  a  right,  for  that  is  not  the  offence  charged.     The  question 
for  you  resolves  itself  into  this : — Did  the  prisoner  do  it  in  anger 
and  revenge  to  his  employer,  or  from  an^  supposed  right  to  conceal 
Us  art    Although  cutting  the  thrums  is  not  the  ofl^nce  charged. 
It  u  material  in  this  way :  it  is  offered  to  you  as   showing  the 
object  of  the  prisoner ;  for,  if  he  cut  the  thrums  maliciously,  that 
is  a  key  to  the  other  act — cutting  the  cords.     It  does  not  appear 
that  the  prisoner  derived  any  advantage  from  cutting  the  thrums. 

Verdict  J  guilty. 
Piffott  for  the  prosecution. 
W.  H.  Cooke  for  the  prisoner. 
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Worcestery  July   16,  1853. 

(Before  Mr.  Justice  Crompton.) 

Reg.  v.  CouBT.(a) 

MaUciousfy  throwing  stones,  4rc.y  against  raUway  carriages — Qnuirtulm 
of  the  statute  14  ^  15  VicL  c.  19,  s.  5. 

To  constitute  a  felony  under  the  statute  14  ^  15  VicL  e.  19,  «.  7,  wkkk 
enacts  that  "  if  any  person  shall  un^ulfy  and  maliciously  cagi^  tkrom^ 
or  cause  to  fall  or  strike  against,  into  or  upon  any  enginCy  tender^  em- 
riage,  or  truck  used  upon  any  railway,  any  wood,  stone,  or  other  Motfr 
or  thing,  with  intent  to  endanger  the  safety  of  any  person  being  in  «r 
upon  such  engine,  tender,  carriage,  or  truck,  every  such  offender  shaM 
be  guilty  of  felony,^  it  is  necessary  that  the  stone  or  other  thing  utei 
should  be  thrown  against  and  strike  an  engine,  tender,  carriage,  or  trwdf 
having  a  person  or  persons  in  or  upon  it;  and,  therefore,  although  ff 
stone  may  be  thrown  at  a  train  with  intent  to  injure  persons  being 
therein,  yet,  if  it  strikes  a  carriage  or  tender  not  having  any  person  in 
or  upon  it  at  the  time,  the  felony  is  not  proved. 

THE  prisoner  was  indicted  for  feloniously,  wilfully,  and  mali- 
ciously casting  and  tlirowing  a  stone  against^  into,  at,  and  upon 
a  certain  tender,  then  being  used  upon  the  Midland  Railway,  with 
intent  to  endanger  the  safety  of  certain  persons  then  being  upon  such 
en^ne  and  tender;  against  the  form  of  the  statute  in  such  case  made 
and  provided. 

There  were  other  counts  in  the  indictment,  charging  the  prisoner 
with  throwing  the  stone  against,  &c.,  a  certain  "  tender  and  engine,* 
and  against  ^'  certain  carriages." 

The  evidence  was,  that  the  prisoner,  while  standing  on  a  bridge, 
threw  a  stone  over  the  parapet  wall,  while  a  train  was  passing 
underneath.  The  stone  fell  upon  the  tender  of  the  engine.  It 
appeared  that  there  was  no  person  on  the  tender  at  the  time — the 
engineer  and  stoker  being  upon  the  engine.  At  the  close  of  the 
case  for  the  prosecution, 

Rupert  Kettle,  for  the  prisoner,  objected  that  no  offence  had  been 
proved  within  the  terms  of  the  statute  under  which  the  prisoner 
was  indicted.  The  statute  (14  &  15  Vict  c  19,  s.  7)  enacts  that 
*^  if  any  person  shall  wilfully  and  maliciously  cast,  throw,  or  cause 

(a)  Reported  by  J.  E.  Davis,  Eaq ,  Barrister-at-Law. 
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»r  strike  against,  into,  or  upon  any  engine,  tender,  carriage^ 
c  used  upon  any  railway,  any  wood,  stone,  or  other  matter 
;,  with  intent  to  endanger  the  safety  of  any  person  being  in 
such  engine,  tender,  carriage,  or  truck,  every  such  offender 
guilty  of  felony."  The  statute,  therefore,  contemplates  a 
mcts  where  a  stone  or  other  thing  is  thrown  agamst  any 
tender,  carriage,  or  truck,  and  strS:es  it,  and  where,  at  the 
so  strikes,  there  is  some  person  or  persons  upon  the  engine, 
or  other  carriage  so  struck.  Here  the  tender  was  the  car- 
ruck,  and  there  was  no  person  upon  it  at  the  time,  the 
r  and  stoker  being  upon  tne  engine.  It  could  not  be  said, 
re,  that  the  prisoner  had  struck  the  tender  with  intent  to 
3r  the  safety  of  any  person  being  in  or  upon  such  tender. 
3nce,  therefore,  does  not  fall  within  the  act. 
Qeston  and  Scotland^  for  the  prosecution,  contended  that  the 
'  cast "  and  "  throw  against"  met  the  present  case,  and  it  was 
essary,  in  order  to  be  within  the  words  of  the  statute,  that 
le  or  other  implement  used  should  actually  come  in  collision 
e  part  of  the  train  in  which  any  persons  were.  The  word 
St  must  be  taken  to  include  ^^  at"  It  was  sufficient  if  the 
as  cast  or  thrown  at  the  time  with  intent  to  endanger  the 
»f  any  person  in  the  train,  although  it  actually  struck  the 
Dr  other  part  of  the  train  in  which  no  person  happened  to  be 
ime.  The  intent  was  a  question  for  the  jury.  Even  if,  to 
the  statute,  it  was  necessary  that  the  stone  should  actually 
he  train,  it  was  immaterial  whether  the  persons  in  the  train^ 
nger  whose  safetv  the  act  was  done,  were  on  the  engine, 
carriage,  or  trucK. 

p,  in  reply. — The  words  " cast,"  " throw,"  and  "against" 
)t  capable  of  the  construction  contended  for,  as  the  subse- 
rords,  "  into  "  or  "  upon,"  clearly  limited  the  section  to  the 
an  actual  striking.  And  to  say  that  the  statute  applied  to 
J  of  striking  a  tender,  no  person  being  thereon,  was  directly 
eeth  of  the  words  of  the  section. 

JPTON,  J.,  said  that  he  thought  the  objection  must  prevail, 
tever  might  be  the  intention  of  the  Legislature,  the  words 
ection  were  clearly  limited  to  the  case  of  anything  thrown 
engine  or  carriage  containing  persons  therein.  He  would, 
p,  consult  Mr.  Justice  Coleridge  sitting  in  the  other  court, 
learned  judge,  having  retired  for  that  purpose,  said,  on  his 
that  Mr.  Justice  Coleridge  agreed  with  him  in  opinion  that 
jction  was  well  sustained,  and  that  no  offence  within  the 
being  established,  the  prisoner  was  entitled  to  an  acquittal. 

Verdict-^Not  guilty. 

»imot  be  anj  doabt  of  the  correctness  of  this  decision  with  regard  to  the  section  in 
at  the  atteotlMi  of  the  learned  judges  does  not  appear  to  have  been  directed  to  the 
the  same  session,  14  &  15  Vict.  c.  100,  s.  9,  of  which  is  as  follows: — "And 
enders  often  escape  conviction  bj  reason  that  such  persons  onght  to  have  been 
th  attempting  to  commit  offences,  and  not  with  the  actual  commission  thereof;  for 
ireof  be  it  enacted,  that  if,  on  the  trial  of  any  person  charged  with  any  felony  or 


V. 
COVBT. 
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BbQw  miadflOMtDor,  it  shall  appear  to  the  jurj  npon  the  erideooe  thai  dw  (JnfairlMit  £d Mic» 

«.  pleto  the  offmoe  charged,  but  that  he  was  gnfltj  onlj  of  an  attempt  to  oonmnt  Um  mmib,mk 

LuxKMBaiT.    penno  shall  not  bj  reason  thereof  be  entitled  to  be  acquitted,  hot  the  joiy  duJl  be  aft  Iftartyli 

.  xetorn  as  thttr  yerdict  that  the  defendant  is  not  guilty  of  the  fekmj  or  miademeanor  ckaqi^ 

185S.         hut  is  guiltj  of  an  attempt  to  commit  the  same,  and  thereupon  such  pefsoD  shall  ba  Balls  tsli 

punished  in  the  same  manner  as  if  he  had  been  ooDTicted  upon  an  indirtment  iar  attaafiii 

to  commit  the  particular  fekmj  or  miademeanor  chai^  in  the  said  indJctiMut;  aad  as  ptm 
80  tried  as  herein  lastlj  mentioned  shall  be  liable  to  be  afterwards  proseeuted  for  an  attHflli 
commit  the  felony  or  misdemeanor  for  which  he  was  tried."  It  seems  to  ba  beyond  dsBlC,tti 
the  jniy  in  this  particular  case  might  have  eonrieted  the  prisonsr  of  tha  attampt  to  oohbH  ii 
statatable  offmoe  charged  in  the  indictment — J.  £.  D.] 


CENTRAL  CRIMINAL  COURT. 

Mat  Session,  1853. 

3%  12. 

(Before  Jertis,  C.  J.  and  Aldbbson,  R) 

Req.  o.  Lallekent.  (a) 

Skootimg^  uiik  imient  to  wmrder — Inient — Aaumdmg  indidmeiU. 

Upom  the  tried  of  an  mdicimeni  for  skooHmg^  wiik  itUemi  to  murder  s 
person  unknown^  it  must  be  proved  that  tkare  was  an  mieni  on  the  part 
€f  the  prisoner  to  tmrnrder  some  particmlar  person. 

Tke  court  witt  not  amend  an  indictment  after  pleOy  wkere^  in  its  amended 
fbrnty  it  migkt  be  demurrable  for  generaiUy. 

THE  prisoner  was  indicted  for  feloniooaly  shooting  at  a  penoD 
unknown,  with  intent  to  murder  him.  Hie  evidence  for  the 
prosecution  was  to  the  effect  that  the  priacmer,  being  irritated  b; 
a  crowd  of  boys  who  were  fidlowing  him,  diachaiged  a  loaded  pistd 
among  them  and  thereby  wounded  a  person  who  was  passing  along 
the  street.  There  was  nothing  to  show  any  intent  on  the  part  3i 
the  prisoner  to  shoot  at  any  particular  person,  nor  was  the  indi- 
vidual injured  one  of  those  who  were  teasii^  him. 

Jertis,  C.  J.  (at  the  close  of  the  case  for  the  prosecution.)— I 
do  not  think  that  the  charge  contained  in  this  indictment  is  proTed. 
Doubtless,  at  common  law,  if  the  person  wounded  had  been  killed, 

(•)  Beprted  hy  &  a  BoMiwcMr,  Ea^  BanktaMA-Lnr. 
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.  have  been  murder.     But  this  is  an  offence  under  the  sta- 
]  must  be  proved  strictly  in  its  very  terms. 
II  (for  the  prosecution)  assented  to  this  view  of  the  case, 
lied  to  the  court  to  amend  the  indictment  in  accordance  with 

by  charging  the  prisoner  with  an  intent  to  murder  in  the 
•the  I  Vict.  c.  85,  s.  2. 

18,  C.  J. — That  would,  no  doubt,  be  a  good  indictment  after 
under  the  7  Geo.  4,  c.  64,  s.  20,  being  in  the  words  of  the 

but  it  may  be  a  question  whether  it  would  not  be  demur- 
r  generality.  We  think  that  if  we  amend,  we  ought  to  do 
th  a  manner  as  that  the  indictment  shall  not  be  in  any  way 
e.  The  prisoner  has  pleaded,  and  he  ought  to  have  an 
Qity  of  demurring,  which  now,  of  course,  he  cannot  do.  We 
lerefore,  refuse  the  application. 
:bson,  B.,  concurreo. 

Verdict — Not  gvilty. 
n  (for  the  prosecution.) 
\en  (for  the  prisoner.) 


V. 

COUBT. 

1853. 
Shooting  wUk 


iVoefioe. 


.ifary  ^iMiZyan  (2Moo.  &Rob.21d),  the  prisoner  was  chmrged  with  caasing 
)  taken  by  A.  B^  and  the  eridence  was,  that  the  poisoUf  althongh  taken  by  A.  B., 
d  for  another  person,  and  the  prisoner  was  convicted.  Baron  Parke,  howereri  who 
le,  having  consolted  with  Baron  Alderson,  doabted  whether  the  verdict  could  be  snp- 
intent  not  having  been  proved  as  laid,  and  his  lordship  ordered  a  firesh  indict- 
preferred,  alleging  the  intent,  in  the  words  of  the  1  Vict.  c.  85,  s.  2,  to  have  been  to 
nder  generally.    On  that  indictment  the  prisoner  was  tried  and  was  tenyicted.-* 
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COURT  OF  CRIMINAL  APPEAL. 

June  4,  1853. 

Reg.  v.  Goodenough.  (a) 

Larceny — Embezzlement — Evidence . 

Upon  an  indictment  for  embezzlement^  the  evidence  of  dishonest  dtaSm 
toith  the  money  of  the  prosecutor  was,  that  the  defendant^  who  toaii 
his  service,  had  received  a  cheque  which  he  was  to  get  cashed,  andM 
out  the  proceeds  in  the  market;  that  he  did  cash  it,  but  did  natk^ 
out  the  proceeds  as  he  ought  to  have  done,  and  that  in  the  proseeuks^i 
books  he  gave  a  wrong  account  of  the  manner  in  which  the  money  kai 
been  expended.  The  jury  found  the  defendant  guilty  of  larceny^  od 
acquitted  him  of  the  embezzlement: 

Held,  that  the  prisoner  had  been  improperly  convicted  of  larceny,  dM 
that  a  conviction  for  embezzlement  might  have  been  sustained, 

HENRY  HARRIS  GOODENOUGH  was  tried  upon  tk 
following  indictment :  (The  indictment,  which  was  set  Oil 
at  length  in  the  case,  contained  three  counts  in  the  ordinarj  fim 
for  enibezzlement,  of  three  separate  sums  within  six  months.) 

The  following  was  the  case  proved  in  evidence  in  support  oiiik 
indictment,  so  far  as  is  material  to  the  question  reserved.  Th 
prosecutor,  Joseph  Hamlyn,  is  a  woolstapler,  carrying  on  borisM 
m  co-partnership  with  John  Hamlyn,  at  horrabridge,  m  the  parid 
of  Sampford  Spmely,  in  the  county  of  Devon.  The  prisoner  \m 
been  for  many  years  last  past  in  his  employment  as  a  clerk  aai 
general  servant,  his  duties  being  to  keep  the  books,  viz. :  the  cb^ 
cash  book  or  market  book,  the  cash  book  and  ledger,  and  to  atteoi 
the  neighbouring  markets,  viz.,  Tavistock  and  Callington  marketi 
both  towns  being  within  a  few  miles  of  prosecutor's  place  of  boa 
ness,  for  the  purpose  of  buying  skins  and  whatsoever  else  hi 
employer  might  require.  Before  ^oing  to  market,  the  prosecoto 
was  in  the  habit  of  giving  the  prisoner  either  money  or  a  cheqa 
on  his  banker's,  to  defray  the  expenses  of  the  day,  and  it  wa 
the  prisoner's  duty  to  deliver  what  goods  he  purchased,  aiidt 
account  for  the  moneys  so  received  the  same  evening  or  the  nci 
morning,  in  a  book  kept  for  that  purpose,  and  to  pay  over  to  th 
prosecutor  the  surplus  of  the  money  so  received,  and  not  expendec 
This  was  not,  however,  always  strictly  done.  It  was  bis  duty  t 
enter  all  payments  or  receipts  made  and  received  by  him  in  A 
course  of  his  said  employment  in  his  day  cash  book,  or  maria 
book,  thence  carrying  them  into  a  book  called  the  cash  book,  an 
thence  into  a  book  called  the  ledger.  It  was  the  prisoner's  dot} 
in  the  course  of  his  employment,  to  pay  ready  money  for  the  sUn 
and  all  articles  he  purchased,  and  he  had  not  the  prosecutor' 
autliority  to  buy  any  skin  or  skins  on  credit. 

On  Friday  the   8th  October,  1852,  the  prisoner,   having  ai 

(a)  Beported  by  A.  Bittle8T0N,  Esq^  Barrister-at-Law. 
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bitted  balance  of  cash  belonging  to  prosecutor  in  his  hands,  of       ^^"^ 
L  11*.,   requested  prosecutor  for  a  further   advance  of  cash,  goodtoIouoh. 

iich  prosecutor  agreed  to,  and  gave  prisoner  a  cheque  for  1 0/.  on        

I  banker's,  for  the  purpose  of  being  expended  in  the  course  of       ^^^^- 
I  said  employment  on  that  occasion,  as  he  was  then  about  to    Larceny  or 
eoA  Tavistock  market  in  the  course  of  his  said  employment,   embezzUmaiL 
lich  said  cheque  wtLS  given  to  and  cashed  by  the  prisoner.     He 
tered  the  10^  to  his  debit  in  his  account  in  the  day  cash  book^ 
market  book,  which  he  delivered  to  the  prosecutor  on  the  next 
f»  and  made,  amongst  other  entries   of   payments  made   to 
tchers  at  the  Tavistock  market  (which  he  debited  to  the  pro- 
mtor)  the  following : — 

October  8,  1852 :  Tavistock. 

Richard,  five  sheep,  45.        £10    0 

lie  prisoner  having  debited  the  prosecutor  in  the  day  cash  book 
market  book,  with  this  payment,  17.  to  Richard,  and  several 
ber  sums  to  different  butchers,  amounting  in  the  whole  to* 
\L  8^  4dL,  as  the  payments  for  skins  of  this  day's  market,  then 
fries  this  sum,  ISL  Ss.  4d.^  as  having  been  paid  by  him  this  day 
to  the  cash  book  (in  his  own  manuscnpt) ;  and  on  the  other  side 
the  account  gives  prosecutor  credit  for  the  before-mentioned 
Jaiice  of  IIL  lis.  Id.  On  Wednesday,  the  13th  of  October^  Case. 
152,  the  prisoner  attended  Callington  market  in  the  course  of  his 
id  employment,  having  in  his  hands  an  admitted  balance  from 
ivistock  market  (8th  October,  1852),  of  8/.  2^.  9(/.,  and  having 
ceived  in  the  interim  a  cheque  from  prosecutor  for  20Z.,  and  cash 
om  a  Mr.  Wilcocks,  821  for  the  use  of  the  prosecutor ;  on  the  next 
IT  he  made,  amongst  other  entries  of  payments  with  which  he 
K»ted  the  prosecutor  on  this  occasion,  the  following : — 

October  13 :  Callington  Market. 

Jones,  six  sheep,  4^.     £14    0 

Ditto  lamb,  2s.    •     .••       0     2     0 

Lmonnting  to  121  6s.  as  paid  to  Jones,  and  several  other  sums  to  dif- 
sent  batchers,  amounting  in  the  whole  to  1 1/.,  as  the  payments  for 
kins  of  this  day's  market ;  the  prisoner  then  carries  this  sum,  1 121, 
I  fatving  been  paid  by  him  this  day  into  the  cash  book  (in  his 
vn  manuscript) ;  and  on  the  other  side  of  the  account  gives  pro- 
Bcutor  credit,  on  9th  October,  1852,  for  the  said  cheque,  value 
WL,  and  821  received  by  him  of  Wilcocks.  On  Wednesday,  the 
Odi  October,  1852,  the  prisoner  attended  the  Callington  market 
I  the  course  of  his  said  employment,  having  in  his  hands  a  balance 
'2821  6*.  4dl  in  cash,  after  giving  prisoner  credit  for  several  pay- 
ents  made  by  him  for  prosecutor,  including  the  payments  made 
r  prisoner  on  the  last  Callington  market  day  (13th  October, 
152),  and  between  the  said  13th  October  and  20th  October,  1852, 
counting  in  the  whole  to  24/.  Ss.  2^.  Prisoner  received  two 
eqnes  from  prosecutor,  one  for  38/.,  the  other  for  17/.,  the 
Bt  dated  the  15th  October,  1852,  the  second  dated  20th  October, 
52,  which  ssid  cheques  the  prisoner  cashed  for  the  purpose  of 


Larcmff  w 


208  CBIMINAL  LAW   CASES. 

l^B<^*        being  expended  in  the  coarse  of  his  said  employment  on  Ail 
GooDDtrouoH.  occasion;    and  in  his  account  in  the  day  cash  book,  or  maifal 

*  book,  delivered   to  the  prosecutor  on  the  next  day,   be  xaJk^ 

1853.       amongst  other  entries  of  payments  to  butchers  with  which  he  ImI 
debit^  the  prosecutor,  the  following : — 

Callington  Market,  October  20th,  1852. 

Spear,  eight  ditto,  \i £1  12    0 

The  prisoner,  having  debited  the  prosecutor  in  the  day  cash  bool^ 
or  market  book,  with  this  payment  as  paid  to  Spear,  amonntjii 
to  \t  12«.,  and  several  other  sums  to  different  butchers,  amoaoti^ 
in  the  whole  to  10/.  Is.  10^.,  as  the  payment  for  skins  of  tfai 
day's  market,  the  prisoner  then  carries  this  sum,  102.  l^.  10^ « 
having  been  paid  by  him  this  dapr  into  the  cash  book  (in  hw  owi 
manuscript) ;  and  on  the  other  side  of  the  account  gives  prosecutor 
credit  on  the  15th  October  and  20th  October,  1852,  for  the  ani 
two  cheques,  value  respectively  38/.  and  17/. 

The  prisoner,  in  addition  to  these  entries  in  the  day  cash  book, 
or  market  book,  on  the  several  occasions  before  mentiooedt 
entered  in  the  cash  book,  in  his  own  handwriting  (inter  alia\  Ae 
said  sums  of  IL,  IL  6^.,  and  1/.  12^.^  as  paid  on  the  said  then 
Case.  several  occasions  to  Richard,  Jones,  and  Spear,  althoog;h  thoK 
sums  had  never  been  paid  by  the  prisoner,  ana  although  the  gooA 
were  duly  delivered  to  the  prosecutor.  It  was  proved  that  he  hi 
not  made  either  of  these  payments ;  on  the  contrary,  without  the 

Srosecutor's  knowledge  or  authority,  on  the  8th,  13th,  and  Mk 
ays  of  October,  1852,  he  had  agreed  with  the  several  partial 
Richard,  Jones,  and  Spear,  to  pay  for  the  skins,  the  subject  of 
these  entries,  at  the  end  of  the  quarter,  and  not  at  the  time  the 
purchases  were  made,  and  that  these  transactions  should  not  be 
for  ready  money.  It  was  also  proved,  that  in  consequence  of  the 
prisoner  being  back  in  his  accounts,  he  was  to  receive  no  salarj 
from  Lady-day,  1852. 

The  prosecutor  had  since  paid  Richard,  Jones,  and  Spear,  the 
before-mentioned  sums.  The  prosecutor  having  discovered  that 
the  payments  to  Richard,  Jones,  and  Spear,  had  not  been  madejp 
he  expostulated  with  the  prisoner,  who  suddenly,  in  November, 
left  prosecutor's  house  witliout  any  previous  intimation  to  proee* 
cutor,  his  workmen  or  servants.  He  returned  again  in  a  oay  or 
two,  and  had  an  explanation  with  prosecutor. 

The  counsel  for  the  prisoner,  at  the  close  of  the  case  for  the 
prosecution,  contended — Ist,  that  the  facts  proved  did  not  constitute 
embezzlement ;  2ndly,  that  they  did  not  amount  to  larceny. 

The  court,  after  hearing  the  counsel  for  the  crown  on  theee 
objections,  were  of  opinion  that  the  prisoner  took  the  money  in 
question,  in  each  case,  in  such  a  manner  as  to  amount  in  law  to 
larceny,  and  so  directed  the  jury. 

The  court  also  told  them  that,  supposing  they  were  of  opini(Hi» 
from  the  evidence,  that  the  three  several  sums  of  money,  or  any 
one  of  them,  were  given  to  the  prisoner  as  servant,  to  pay  hit 
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bDlfly  and  he  appropriated  these  moneys  to  his  own  use, 
t,  at  the  time  he  received  them,  he  intended  to  convert 

his  own  use,  the  offence  of  larceny  would  be  made  out. 
x>UTt  also  told  them,  that  if  a  master  placed  money  in  a 
3  hand  for  the  purpose  of  paying  bills,  and  he  applied  the 
his  own  use,  he  was  guilty  of  larceny,  as  the  money  was 
It  of  his  master's  possession,  and  that,  if  they  thought  the 
'  had  received  the  money  with  the  intention  of  appropriating 
ny  part  of  it,  to  his  own  use,  he  was  guilty  of  larceny, 
t  no  subsequent  intention  to  return  the  money  would  alter 
»cter  of  the  ori(^nal  taking,  which  constituted  the  crime, 
ury  found  the  prisoner  guilty  of  larceny  as  a  servant ;  not 
>f  embezzlement. 

le  request  of  the  prisoner's  counsel,  the  court  respited  the 
Qt,  and  reserved  the  question  whether  the  prisoner  was 
3d  according  to  law,  for  the  opinion  of  the  judges  of  the 
>f  Appeal,  which  opinion  is  now  requested.  The  prisoner 
charged  on  recognizances  to  appear  and  receive  judgment 
died  upon. 

isel  did  not  appear  for  the  prisoner. 
t  in  support  of  the  conviction. 

9  Campbell,  C.  J. — The  indictment  is  in  such  a  form 
e  prisoner  may  be  convicted  either  of  embezzlement  or  of 
,  but  the  jury  must  say  which  ;  and  in  this  case  the  finding 
cquittal  on  the  charge  of  embezzlement,  and  a  verdict  of 
on  that  of  larceny.  The  evidence  is,  that  the  prisoner  got 
que,  made  lawful  use  of  it,  and  misapplied  the  change  for 
que.  That  is  not  larceny,  it  is  embe^ement,  and  so  the 
is  not  in  either  way  to  be  supported. 

c — The  prisoner  at  starting  had  an  admitted  balance  of 
his  hands ;  and  that  brings  this  case  within  R.  v.  Butler, 
K.  340;  R.  v.  Hawkins,  1  Den.  C.  C.  584. 
TIN,  B. — That  may  have  been  expended  in  paying  for  the 


Rko. 

V. 
GoODKZrOOOH 

1853. 

LcKfTccfnf  ot 
mnbezdemenL 


LE,  J. — The  matter  stands  thus:  he  gets  a  cheque  for  lOL 
le  is  to  have  cashed,  and  to  spend  the  produce  of  in  the 
He  gets  the  money  and  appropriates  it  to  his  own  use ; 
hat  embezzlement  t 

u — If  the  prosecutor  is  confined  to  the  cheque  there  is  an 
Jiie  case. 

0  Campbell,  C.  J. — If  the  conviction  had  been  for  em- 
lent  it  would  have  been  good ;  but  the  prisoner  has  only 
and  guilty  of  larceny,  and  there  b  no  evidence  to  support 
:tion  fof  that. 

tB,  B.,  Maule,  J.,  Talfoubd,  J.,  and  Martin,  B.,  con- 

Conviction  quashed,  (b) 

his  eaie,  no  ooansel  being  instrncted  for  th«  prisoner,  the  court  were  sbont  to  ^ive 
vithout  bearing  the  srgnment  on  the  part  of  the  proeecution  ;  but  it  was  pointed 
c  statnte,  constitating  the  court,  reqniied  it  to  hear  an  argument  at  the  desire  of 
iTOCcatoc  or  prisoner. 

n.  p 


Axgument. 
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COURT  OF  CRIMINAL  APPEAK  j 

June  4,  1853. 

Reg.  v.  Clark  and  others,  (a) 

Indictment — Charging  several  previous  convictions — Motion  in  amd 

of  judgment. 

Under  the  stat.  7^-8  Geo.  4,  c.  28,  s.  1 1,  and  14  ^  15  VieL  c.  19,  f.  % 
any  number  of  previous  convictions  may  he  alleged  in  the  twditoiflit 
and  proved  for  the  purpose  of  aggravating  the  punishment 

THE  four  prisoners  were  tried  at  the  General  Seraons  kt 
Middlesex,  May,  1853,  upon  the  folio  wing  indictment: — TVF 
jurors,  &C.  upon  their  oath  present,  that  John  Clark,  EnuHf 
Freeman,  Edward  Maynard,  and  Mary  Ann  Williamfl,  on,  beg- 
one purse  and  six  shillings  in  money,  of  the  property  of  WiDiaa 
Smith,  from  her  person  feloniously  did  steal,  take  and  carry  aww 
against,  &c. ;  ana  the  jurors  aforesaid,  upon  their  oath  aforeni^ 
do  further  present,  that  before  the  time  of  the  committing  of  die 
felony  hereinbefore  mentioned,  that  is  to  say,  at  the  adjoomed 
general  sessions  of  the  peace,  held  at,  &c. ,  on,  &c,  the  said  Joint 
Clark,  by  the  name  of  Benjamin  Hunter,  was  convicted  of  felony; 
and  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  preseal^ 
that  before  the  time  of  committing  the  felony  first  hereinbeiSofO 
mentioned,  that  is  to  say,  at  the  general  sessions  held,  &c.,  oo, 
&c.,  the  said  John  Clark,  by  the  name  of  John  Ballboy,  was  con- 
victed of  felony.  The  prisoner  Clark  was  arraigned  in  the  nsual 
way  upon  the  whole  indictment,  and  pleaded  not  guilty  to  aD 
the  charges ;  the  jury  returned  a  verdict  of  guilty  against  all  the 
prisoners  on  the  count  for  larceny  from  the  person,  and  wie 
then  charged  to  inquire  at  the  same  time  of  both  the  convicUonSi 
and  evidence  was  offered,  and  not  objected  to,  as  to  both,  and  die 
jury  returned  a  verdict  of  guilty  against  Clark  upon  both.  Tbe 
counsel  for  the  prisoners  then  contended — 1st.  That  the  statenmt 
of  two  convictions  against  one  prisoner  vitiated  the  indictment  as 
against  all  the  four  prisoners,  and  that  the  judgment  must  be 
arrested  generally.  2ndly.  That  if  it  did  not  affect  all  the  pri- 
soners, it  vitiated  the  indictment  as  against  Clark,  and  that  the 

(a)  Reported  by  A.  BrrrLESToir,  £sq^  Banisiar-ai-LAW. 
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idgment must  be  arrested  as  against  him.  Srdly.  That  at  all  events 
le  judgment  must  be  arrested  as  far  as  regarded  the  previous 
myictions  for  felony,  and  that  judgment  could  only  be  pronounced 
^inst  Clark  upon  the  count  for  larceny  from  the  person. 
The  judgment  has  been  respited  upon  all  the  prisoners,  and  they 
ere  committed  to  prison  to  abide  the  judgment  upon  this  case. 
Metcalfe,  for  the  prisoner  Clark. — The  statute  7  &  8  Geo.  4, 
28,  s.  11,  upon  which  this  question  arises,  speaks  only  of  one 
'evious  conviction,  and  the  indictment,  containing  a  count  under 
tat  statute,  forms  but  one  charge ;  but  the  introduction  of  many 
'evious  convictions  makes  many  charges. 

Lord  Campbell,  C.  J. — There  is  no  charge  of  a  previous  con- 
cdon  as  an  element  of  the  offence.  The  allegation  is  introduced 
ith  a  view  to  the  punishment  only. 

Martin,  B.— At  all  events,  the  14  &  15  Vict.  c.  100,  s.  25, 
Mwers  the  objection  at  this  stage  of  the  proceeding ;  because  this 
a  formal  defect,  and  ought  to  have  been  taken  advantage  of,  if 
all,  by  demurrer  or  motion  to  quash  before  the  swearing  of  the 
ly.  Besides,  the  previous  convictions  have  no  effect  except  upon 
e  judgment,  and  m  this  case  judgment  has  not  been  given. 
Metcalfe. — The  coinage  cases  show  how  a  statute  of  this  nature 
ight  to  be  interpretea.  In  R.  v.  Tandy  (2  Leach,  970),  which 
18  the  case  of  a  second  offence  within  ten  days,  it  was  held  that 
e  double  uttering  must  be  charged  in  one  count ;  and  in  R.  v. 
obhuan  (1  Moo.  C.  C.  413),  on  a  conviction  for  two  separate 
fences  of  uttering,  in  two  counts,  that  one  judgment  for  two  year's 
iprisonment  under  sect.  7,  was  bad.  The  principal  offence,  there- 
ce,  and  the  previous  conviction,  are  but  one  charge ;  and,  if  so, 
ly  judgment  now  given  on  this  indictment  must  be  erroneous,  for 
1  the  same  count  a  man  may  not  be  found  guilty  of  distinct 
IeDce& 

Martin,  B. — ^In  R,  v.  Tandy,  the  double  uttering  was  a  dis- 
oct  offence  under  15  Geo.  2,  c  28,  s.  3,  but  under  14  &  15 
^  c  19,  8.  9,  the  previous  conviction  does  not  at  all  affect  the 
karacter  of  the  subsequent  offence,  and  is  not  to  be  inquired  into 
otil  the  principal  charge  is  disposed  of. 

Maule,  J. — Do  you  contend  that  an  improper  statement  of  a 
rerious  conviction  would  vitiate  the  indictment  ? 
Metcalfe. — According  to  the  cases  cited  it  would ;  and  R.  v. 
'^Buer  (I  Moo.  G.  C.  347)  is  to  the  same  effect 
Maule,  J. — Those  cases  are  quite  distinct;  because  there  the 
ro  misdemeanors  together  made  out  the  one  felony ;  whereas,  in 
18  case,  the  previous  conviction  does  not  alter  the  quality  of  the 
fence  at  alL 

Metcalfe. — At  all  events  the  court  could  not  strike  out  the  aver- 
»nt  of  one  of  several  previous  convictions,  when  found  by  the 
md  jury :  {R.  v.  Pewtress,  2  Str.  1026.) 
fF.  Cooper,  contra,  was  not  called  on. 

Lord  Campbell,  C.J. — We*  clearly  cannot  interfere  in  this     Judgment 
but  for  the  guidance  of  the  court  below,  I  may  express  my 


he 
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Reg.        clear  opinion^  that  several  previous  convictions  may  be  lai 

Clark  and   ^et  out  in  an  indictment ;  for  the  object  of  setting  out  a  pn 

OTHER&      conviction  is  only  to  justify  a  severer  punishment.     To  proi 

~~        previous  conviction  many  may  be  alleged ;  and  if  one  be  pi 

that  will  be  sufficient.     I  think  that  it  never  was  the  intent 

Indictment—-  the  Legislature  to  confine  the  prosecutor  to  the  allegatio 
Several premota  p^Q^f  of  one  previous  couvictiou,  thouffh  the  7  «&  8  Geo.  4, 
does  use  the  expression,  **  a  conviction,  m  the  singular  nu 
but  now  the  recent  statute,  14  &  15  Vict  c  19,  8.  9,  remo 
doubt ;  for  it  uses  the  plural  number,  and  mentions  ^'  the  pr 
oflfence  or  offences,"  and  **  the  previous  conviction  or  convic 
clearly,  therefore,  contemplating  that  several  previous  convi 
may  be  charged.  Independently,  however,  of  this  statute,  1 1 
have  no  doubt  about  it  There  may  be  a  difficulty  in  provin 
Judgment,     givcu  ouc  of  scvcral  prcvious  convictions,  though  no  difficv 

S roving  one  out  of  several ;  and  as  it  is  important  for  the  jud 
etermining  the  punishment,  to  know  how  many  previous  o 
tions  there  have  been,  so  it  is  useful,  towards  proof  of  oni 
there  should  be  a  power  of  alleging  more  than  one. 
Parke,  B.  concurred. 

Maule,  J. — Mere  multiplicity  of  statement  is  no  objecti 
an  indictment,  and  that  rule  could  never  be  more  safely  a 
than  in  this  instance ;  for  nothing  can  be  more  remote  m>n 
bability  than  that  several  previous  convictions  should  be  i 
contrary  to  the  fact  Conviction  qffira 
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COURT  OF  CRIMINAL  APPEAL. 
June  4,  1853. 

Reg.  V,  White,  (a) 

my — Diversion  of  gets  before  it  reaches  the  meter — Asportavit. 

\g  contracted  with  a  gas  .company  to  consume  gas  and  pay 
ting  to  meteTy  in  order  to  avoid  paying  for  the  full  quantity  of 
msumedy  introduced  into  the  entrance  pipe  another  pipe  for  the 
se  of  conveying  t/ie  gas  to  the  exit  pipe  of  tlie  meter,  and  so  to 
mersfor  consumption  unthout  passing  through  the  meter  itself, 
ranee  pipe  was  the  property  of  A.,  but  he  had  not  by  his  contract 
fUerest  in  the  gas  or  right  of  control  over  it  until  it  passed 
fh  the  meter.  A,  having  been  convicted  of  a  larceny  of  the  gas  : 
at  the  conviction  was  right 

prisoner  was  indicted  at  the  last  Quarter  Sessions  for 
ierwick-upon-Tweed,  for  stealing  5000  cubic  feet  of  car- 
i  hydrogen  gas  of  the  goods,  chattels^  and    property  of 

Oswald  and  others.  Mr.  Oswald  was  a  partner  in  the 
c  Gas  Company,  and  the  prisoner,  a  householder  in 
c,  had  contracted  with  the  company  for  the  supply  of 
36  with  gas,  to  be  paid  for  by  meter.  The  meter,  which 
ed  by  the  prisoner  of  the  company,  was  connected  with 
nance  pipe  through  which  it  received  the  gas  from 
ipany's  main  in  the  street,  and  an  exit  pipe  through 
the  gas  was  conveyed  to  the  burners.  The  prisoner 
5  control  of  the  Stop-Kjock  at  the   meter,   by   which  the 

1  admitted  into  it  through  the  entrance  pipe,   and  he  only 

2  company,  and  had  only  to  pay  them  for  such  quantity 
as  appeared  by  the  index  of  the  meter  to  have  passed 
it.     The  entrance  and  exit  pipes  were  the  property  of  the 

•.  The  prisoner,  to  avoid  paying  for  the  full  quantity  of  gas 
ed,  and  without  the  consent  or  knowledge  of  the  company, 
sed  to  be  inserted  a  connecting  pipe  with  a  stop  cock  upon 
he  entrance  and  exit  pipes,  and  extending  between  them ; 
J  entrance  pipe,  being  charged  with  the  gas  of  the  com- 
Q  shut  the  stop  cock  at  the  meter,  so  that  gas  could  not 
0  it,  and  opened  the  stop  cock  in  the  connecting  pipe,  when 
n  of  the  gas  ascended  through  the  connecting  pipe  into  the 
e,  and  from  thence  to  the  burners,  and  was  consumed  there, 
i  gas  continued  so  to  ascend  and  be  consumed  until  by 

(a)  Reported  by  A.  Bittleston,  Esq.,  Barrister- at- Law. 
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K^-        shuttiDg  the  stop-cock  in  the  connectiiig  pipe  the  supply  was  eat 
White.       ^^*     ^^^^  operation  was  proved  to  have  taken  place  at  the  tiM 

specified  by  the  prosecutor.     It  was  contended  for  the  priaoiKr 

^^  that  the  entrance  pipe^  into  which  the  gas  passed  from  the  maitt 
Larceny  of  gag  ^cing  the  property  of  the  prisoner,  he  was  in  lawful  posaesacm  o 
—AsportaviL  the  gas  by  the  consent  of  the  company  as  soon  as  it  had  been  k 
into  his  entrance  pipe  out  of  their  main,  and  that  his  diverting  di 
gas  in  its  course  to  the  meter,  was  not  an  act  of  larceny.  I  tol 
the  jury  that  if  they  were  of  opinion,  on  the  evidence,  that  th 
entrance  pipe  was  used  by  the  company  for  the  conveyance,  of  tli 
gas  by  the  permission  of  the  prisoner,  but  that  he  had  not  by  bi 
contract  any  interest  in  the  gas  or  right  of  control  over  it  until  i 
passed  through  the  meter,  his  property  in  the  pipe  was  no  answi 
to  the  charge,  that  there  was  nothing  in  the  nature  of  gas  t 
prevent  its  being  the  subject  of  larcenv,  and  that  the  stop-cock  o 
the  connecting  pipe  being  opened  by  the  prisoner,  and  a  portion  c 
the  gas  being  propelled  through  it  by  the  necessary  action  of  di 
atmosphere,  and  consumed  at  the  burners,  there  was  a  suffioiei 
severance  of  that  portion  from  the  volume  of  gas  in  the  entme 
pipe  to  constitute  an  asportavit  by  the  prisoner,  and  that  if  the  gi 
was  so  abstracted  with  a  fraudulent  intent  he  was  guilty  of  laroen] 
The  jury  answered  the  questions  put  to  them  in  the  affirmatiw 
and  found  the  prisoner  guilty ;  I  postponed  judgment,  taking  n 
cognizance  of  bail  acconling  to  the  statute  for  the  appearance  < 
the  prisoner  at  the  next  sessions  to  receive  judgment  if  this  com 
should  be  of  opinion  that  he  was  rightly  convicted. 
Argument.  Ballantine  for  the  prisoner. — The  prisoner  was  not  guilty  ( 
larceny.  He  received  the  gas  with  the  full  consent  of  the  con 
pany,  and  the  evidence  only  shows  that  he  did  not  account  wit 
the  company  according  to  his  contract.  The  prisoner  was  guilt 
of  fraud  in  evading  the  accounting  by  the  meter ;  but  his  conduc 
was  not  felonious. 

Loud  Campbell,  C.  J. — He  took  the  gas  from  the  compan 
against  their  will,  instead  of  receiving  it  properly  and  accountin 
for  it. 

Ballantine. — The  Gas  Works  Clauses  Act,  10  Vict  c  1' 
s.  18,  provides  a  specific  penal tv  for  this  very  offence,  which  woul 
hardly  have  been  done  if  it  had  been  regarded  as  a  larceny. 

Maule,  J. — That  clause  may  be  intended  to  provide  again) 
frauds  of  a  different  kind,  such  as  damaging  the  machinery  < 
altering  the  index  of  the  meter,  which  would  not  be  larceny. 

Lord  Campbell,  C.  J. — Is  not  this  a  taking  invito  domino  f 

Ballantine, — The  delivery  of  the  gas  is  voluntary,  and  tl 
possession  was  not  obtained  by  fraud. 

Maule,  J. — The  taking  was  by  turning  the  gas  Into  a  ne 
channel  without  the  leave  of  the  company,  and  that  was  done  wi 
intent  to  defraud. 

Ballantine, — There  was  no  trespass. 

Maule,  J. — If  this  gas,  when  taken,  was  in  the  lawful  po8ses^< 
of  the  prisoner,  and  he  was  only  guilty  of  a  breach  of  contract  in  d 
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accounting,  you  must  say  the  same  of  the  surreptitious  introduc-       Reo. 
tion  of  new  burners.  '*'• 

BaUanime. — An  evasion  of  the  meter  and  an  interference  with         ""^ 
it  stand  on  the  same  ground.     The  meter  is  only  the  voucher  of       isss. 

an  account,  and  if  there  is  a  delivery  according  to  contract  on        

the  one  hand,  and  only  a  fraudulent  dealing  with  a  voucher  on  the  ^^^©2!" 
other,  there  is  no  larceny. 

Lord  Campbell,  C.  J. — I  think  that  the  conviction  ought  to 
be  affirmed,  and  that  the  direction  of  the  learned  Recorder  was  most 
accurate.  Gas  is  not  less  a  subject  of  larceny  than  wine  or  oil ; 
but  is  there  here  a  felonious  asportation  ?  No  one  who  looks  at  the 
fiM^  can  doubt  it.  The  gas,  no  doubt,  is  supplied  to  a  vessel 
which  is  the  property  of  the  prisoner,  but  the  gas  was  still  in  the 
poeseseion  of  the  company.  Then,  being  in  the  possession  of  the  Judgment. 
company,  and  their  property,  it  is  taken  away  animo  furandi  by 
the  prisoner.  If  the  property  remains  in  the  company  until  it  has 
passed  the  meter,  whicn  is  found — to  take  it  before  it  has  passed  the 
meter  constitutes  an  asportation.  If  the  asportation  was  with  a 
fiaudulent  intent,  and  this  the  jury  also  have  found — it  was 
laxceny.  As  to  the  act  of  Parliament,  the  Legislature  has^  for  con- 
venience' sake,  added  a  specific  penalty,  but  that  cannot  reduce 
Ae  offence  to  a  lower  degree.  My  brother  Maule  has,  however, 
pven  a  probable  explanation  of  that  provision. 

Pabke^  B.,  Maule,  J.,  Talfoubd,  J.,  and  Martin,  B.,  con- 
curred. 

Conviction  affirmed. 
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COURT  OF  CRimNAL  APPEAL. 

June  4,  1852. 

Reg.  v.  Holmes,  (a) 

Public  nuisance — Indecent  exposure  in  an  omnibus — Qnu:bision 
commune  nocumentum — Indictment — Evidence* 

An  indictment  for  nuisance  alleged  an  indecent  exposure  ef  the  i 
in  a  public  omnibus  in  sight  of  A,  B,  and  C.  D,^  and  dicers 
subjects,  to  the  great  scandal  of  the  same. 

Held,  that  the  indictment  was  good ;  and  supported  by  evidence 
exposure  in  an  omnibus,  made  designedly  in  the  presence  of  * 
passengers ;  an  omnibus  under  such  circumstances  being  a  public 
for  the  purposes  of  the  indictment. 

The  omission  to  conclude  tid  commune  nocumentum  if  cured  by  the  j 
14^  15  Vict.c.  100,  «.  24. 

CHARLES  HOLMES  was  indicted  at  the  Middlesex  Ses 
May,  1853,  for  that  he  in  a  certain  pnblic  vehicle  or 
veyance  called  an  omnibus,  and  employed  for  the  purpo 
carrying  passengers  for  hire,  and  frequented  and  used  by  ( 
liege  subjects  of  our  said  Lady  the  Queen,  passing  and  repi 
in  and  out  of  the  said  vehicle,  in  the  sight  and  view  of  . 
and  C.  D.,  and  divers  of  the  liege  subjects  of  our  said  Lad 
Queen  in  the  said  omnibus  then  and  there  being,  unlaw 
wickedly,  and  scandalously  did  expose  to  the  view  of  the 
persons  so  present  as  aforesaid,  the  body  and  person  of  hie 
said  Charles  Holmes  naked  and  uncovered  for  a  long  spc 
time,  to  wit  for  the  space  of  half-an-hour ;  to  the  great  scan 
the  said  liege  subjects  of  our  said  Lady  the  Queen,  and  a| 
the  peace  of  our  said  Lady,  her  crown  and  dignity.  In  a  s 
count  the  offence  was  charged  as  having  been  committed 
certain  public  and  common  highway, called  the  '*New  Road" 
presence  of  divers  liege  subjects,  &c  and  concluded  like  th< 
count,  "  to  the  great  scandal  of  the  said  liege  subjects  of  ou 
Lady  the  Queen,  and  against  the  peace  of  our  said  Lad 
Queen,  her  crown  and  dignity.*' 

It  was  proved  in  evidence  that  the  prisoner  was  a  passengc 
public  omnibus  for  hire,  and  that  he  exposed  his  person  for  i 
siderable  distance,  whilst  the  omnibus  was  passing  along  the 
Road,  in  the  presence  of  three  or  four  females  who  were  pass< 
therein,  and  who  saw  such  exposure.     It  was  contended  c 

(a)  Beported  bj  A.  Bittlestoic,  Esq.,  Barn'bter-aULaw. 
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put  of  the  prisoner  that  an  omnibus  was  not  a  public  place,  and 
that  the  indictment  was  bad  in  law  as  it  did  not  conclude  ^^adcom- 
mtme  nocumentum,^  but  only  to  the  great  scandal  of  the  said  (that 
is,  of  divers)  liege  subjects  of  our  Lady  the  Queen.  The  jury 
found  the  defendant  guilty,  and  the  above  points  were  reserved  by 
the  court.  Judgment  was  postponed,  and  the  defendant  was 
oommitted  to  prison  to  abide  the  oecision  of  this  case,  {b) 

BaUantine  for  the  prisoner. — An  omnibus  is  not  a  public  place 
for  the  purposes  of  this  indictment.  The  publicity  depends  upon 
user,  as  appears  plainly  from  the  case  of  R.  v.  Crunden  (2  Camp. 
89),  where  the  offence  was  bathing  at  Brighton  as  a  sport  on 
the  beach,  which  had  recently  become  so  frequented  or  so  over- 
looked as  to  make  the  bathing  there  a  possible  outrage  on  decency. 
On  the  other  hand  m  R.  v.  Orchard  (3  Cox  C.  C.  248),  a  public 
urinal  was  held  not  to  be  a  public  place,  because  it  was  enclosed,  and 
what  must  be  done  therein  could  not  be  said  to  be  a  nuisance  to  the 
public.  So  in  A  v.  Webb  (I  Den.  C.  C.  338),  an  indecent  exposure  of 
t  man's  person  to  a  woman  in  a  public  passage,  leading  from  the 
entrance  door  of  a  public-house  to  the  bar  panour,  was  held  not  to 
be  a  public  nuisance.  The  law  makes  a  broad  distinction  between 
public  and  private  nuisances — between  such  as  are  indictable  and 
rach  as  are  not ;  and  whether  a  nuisance  falls  under  the  one  class 
or  the  other  depends  upon  the  extent  of  the  annoyance  which  it 
occasions:  {R.  v.  Lhyd^  4  Esp.  199.)  Now  an  omnibus  is  both 
private  property,  and  also  an  enclosed  place ;  and  is  at  least  as 
private  as  the  passage  in  a  public-house.  Secondly.  The  indict- 
ment ought  to  have  concludcKl  ad  commune  nocumentum. 

Martin,  B. — The  precedent  in  Archbold  is  not  so.  It  is,  "  to 
the  great  scandal." 

&nantine. — The  other  allegations  there  sufficiently  supply  that 
omiesion,  because  the  exposure  is  alleged  to  be  in  ''  a  certain  public 
ind  common  highway  there  situate."  In  this  case  there  is  neither 
express  allegation  nor  necessary  inference  that  the  act  done  was 
t  pablic  nuisance.  [Lord  Campbell,  C.  J. — Is  not  the  defect 
cored  by  a.  24  of  stat-  14  &  15  Vict  c.  100  ?]  Not  where  the 
words  are  necessary  to  render  the  indictment  valid. 

Parry f  contri. — The  second  count  is  clearly  good  according  to 
the  argument  on  the  other  side. 

ilARTDf,  B. — The  question  as  to  that  count  is,  whether  there 
was  evidence  to  support  it ;  and  that  depends  upon  the  answer  to 
tk  question,  whether  an  omnibus  is  a  public  place.  In  R.  v.  Webb 
tbe  exposure  was  to  one  person  only,  and  was  intended  to  be  an 
exposure  to  one  person  only. 

Parry. — In  this  case  the  indecency  was  with  a  more  general 
intent.     (He  was  stopped.) 

Lord  Campbell,  C.  J. — It  would  be  a  reproach  to  the  law  if 
this  indictment  was  held  not  to  disclose  an  offence;  or  this  evidence 
not  to  support  it.    The  exposure  is  shown  to  have  been  in  a  public 

(&)  An  application  was  made  by  the  prisoner's  Counsel  to  the  coort,  to  remit  the  case  to  the 
MifTiit  judge  to  be  re-ctated;  bat  not  being  made  with  his  assent,  it  was  revised 
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omnibus  going  along  a  public  high  road^  and  in  the  omnibus  weit 
three  or  four  females.    What  more  can  be  wanting?     This  would 
not  be  a  country  to  live  in  if  such  an  abominable  outrage  could  go 
1853.       unpunished. 

Tndeemt  Paeke,  B. — ^We  are  asked  two  questions — first.  Whether  the 

ea^tottirt^  omnibus  was  a  public  place  for  the  purpose  of  this  indictment  ?  and 
PMk  pkue,  secondly.  Whether  tne  indictment  ought  to  have  concluded  at 
commune  nocumentum  f  I  think  that  an  omnibus  may  be  a  public 
place  for  the  purpose  of  this  indictment,  and  that  if  the  eyidenoe 
shows  an  exposure  made  designedly  before  more  than  one  persoiiy 
Jodgmflitt  o^  so  made  that  any  one  being  in  or  coming  in  to  the  omnibus 
might  see  it,  the  omnibus  is  inade  out  to  have  been  at  the  time  of 
the  offence  a  public  place,  and  that  bein^  so  in  this  case  the  con- 
viction is  right.  As  to  the  other  point,  tne  statute  14  &  15  Vict 
c.  100,  s.  24,  furnishes  a  coinplete  answer. 

Maule,  J.,  Talfoubd,  J.,  and  Mabtik  B.,  concurred. 

Conviction  affijmeJL 
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June  Session,  1853. 

(Before  Alderson,  B.) 

June  11. 

Reg.  v.  Gkifpin.  (a) 

Privileged  communication — Clergyman, 

plain  to  a  workhouse  hadj  in  his  spiritual  capacity,  frequent  conver" 
ms  there  with  the  prisoner,  who  was  charged  with  the  murder  of 
child,  but  who  was  too  iU  to  be  removed  from  the  workhouse: 
By  per  Alderson^  B.y  these  conversations  ought  not  to  be  adduced  in 
'ence  at  the  trial. 

E  prisoner  was  indicted  for  the  wilful  murder  of  her  infant 
ihild.  Amongst  other  evidence,  the  chaplain  of  the  work- 
,  to  which  the  woman  was  taken  after  she  had  inflicted  the 
d  injuries  on  the  child,  was  called  to  prove  certain  conver- 
s  he  had  had  with  her  with  reference  to  the  transaction.  He 
that  he  had  visited  her  as  her  spiritual  adviser  to  administer 
'  the  consolations  of  religion. 

derson,  B. — I  think  &ese  conversations  ought  not  to  be 
in  evidence.     The  principle  upon  which  an  attorney  is  pre- 
i  from  divulging  what  passes  with  his  client  is  because  with- 
1  unfettered  means  of  communication  the  dient  would  not 
proper  legal  assistance.     The  same  principle  applies  to  a 
1  deprived  of  whose   advice  the  prisoner  would  not  have 
r  spiritual  assistance.     I  do  not  lay  this  down  as   an  abso- 
ule ;  but  I  think  such  evidence  ought  not  to  be  given. 
iktn  (for  the  prosecution),  said  that,  after  such  an  intimation^ 
>uld  not  tender  the  evidence. 
iktn  and  Clerk  for  the  prosecution. 
Uantine  for  the  defence. 

(a)  Beported  by  B.  C.  Bobutson,  Esq.,  Bamster-at-Law. 
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July  Session,  1853. 

(Before  the  Recorder.) 

July  6. 

Reg.  V,  Legoe.  (a) 

12  Sf  13  Vict  e.  106,  s.  124 — Gitnng  false  evidence  before  Commisskmm 
of  Bankruptcy — Indictment — Allegation  (f  materioHiy, 

An  indictment  under  the  12  4*  13  Vict.  c.  106,  s.  254,  contained  the  fit 
lotaing  allegation  of  materiality :  "  And  that  at  and  upon  the  mii 
examination  of  the  said  J,  Legge,  it  then  and  there  became  and  «■ 
material  in  and  to  the  matter  of  the  said  bankruptcy^  to  inquire  wkt 
was  the  nature  and  extent  of  the  said «/.  Legge^s  connection  anddeaUagi 
with  one  Mr,  Marshall^  and  how  long  he  had  known  the  said  Mr.  Mir 
shall,  and  whether  the  said  Mr.  Marshall  was  a  relation  of  the  mm 
J.Legger 

TJie  following  was  the  evidence  given  by  the  defendant  before  the  Commit' 
sioners  of  Bankruptcy :  '*  Mr.  Marshall  is  not  in  trade  ;  he  is  a  specu- 
lator in  anything  and  everything.  I  have  known  Mr.  Marshall  abaui 
two  or  three  years  (meaning  that  he  the  said  Joseph  Legoe  had  iwi 
known  the  said  Mr.  Marshall  more  than  two  or  three  years.)  limagim 
he  was  always  a  speculator^  and  never  in  business.** 

The  assignment  of  perjury  was  in  these  words :  '*  Whereas  in  truth  ami 
in  fact,  the  said  person  so  described  as  Mr.  Marshall  aforesaid,  was  om 
and  the  same  person  as  one  S.  Marshall  Legge,  and  was  and  is  the 
father  of  the  said  Joseph  Legge  ;  and  whereas  in  trutfi  and  in  fact.  At 
said  Joseph  Legge  had  known  the  said  Samuel  Marshall  Legge,  m 
described  as  Mr.  Marshall  as  aforesaid,  for  a  longer  period  than  tm 
or  three  years,  to  wit,  for  twenty  years  and  upwards:'^ 

Held,  that  there  was  no  sufficient  averment  of  materiality  on  the  face  9f 
the  indictment. 

THE  defendant    was  tried  upon  the  following    indictment:'-' 
Central  Criminal  Court,  1  The  jurors  for  our  Lady  the  Qae^ 
to  wit.  J     upon  their  oath  present,  that  heie- 

tofore,  to  wit,  on  the  2nd  day  of  April,  in  the  year  of  our  Lori 
1853,  a  petition  for  adjudication  of  bankruptcy  of  Joi^eph  L^ge, 
hereinafter  mentioned,  and  one  John  Legge,  was,  unaer  andin 

Eursuanceof  the  statute  made  and  passed  in  the  session  of  Parliament 
olden  in  the  12th  and  13th  years  of  the  reign  of  Queen  Victom, 

(a)  Reported  by  B.  C.  IIobi>-son,  Esq ,  Barruter-aULair. 
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intituled   An  Act  to  amend  and  consolidate  the  Laws  relating  to        Bbo. 
Bankruptcy  J    filed  and   prosecuted  in  the  Bankruptcy  Court  of      ^* 
London ;  and  the  said  Joseph  Legge  and  John  Legge,  on  the  day        f^"* 
tod  year  aforesaid,  duly  became  and  were  adjudicated  to  be  bank-        i85d. 
ropts  under  and   in  pursuance   of  the  said  statute.      And  the  r.-fj~^,_^ 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present  that  ^yj^  Ccmmif- 
afterwards,  and  whilst  the  proceedings  upon  and  in  respect  of  the     tkmen  qf 
said  bankruptcy  were  depending  in  the  said  court,  to  wit,  on  the    Bakhmptcfi, 
4th  day  of  AprU,  in  the  year  of  our  Lord  1853,  the  said  Joseph 
Legge  came  before  J.  E.,  Esq.,  at  the  Bankruptcy  Court-house 
in  Basinghall-street,  in  the  city  of  London,  and  within  the  juris- 
£ction  of  the  Central  Criminal  Court,  to  be  examined  in  the  said 
Court  of  Bankruptcy,  in  the  matter  of  the  said  bankruptcy,  by 
ind  before  the  saia  J.  E.,  Esq.,  touching  the  trade  and  dealmgs  and 
estate  of  the  said  bankrupts  Joseph  Legge  and  John  Leg^e  afore- 
said, he  the  said  J.  E.  then  being  a  commissioner  of  the  said  Court 
of  Bankruptcy  duly  appointed,  and  empowered  to  act  in  the  matter 
of  the  said  bankruptcy ;  and  then  and  there  having  lawful  power 
and  authority  to  examine  the  said  Joseph  Legge  in  that  behalf; 
udthe  said  Joseph  Leg^e,  before  his  examination  and  solenm 
declaration  before  the  said  J.  E.,  Esq.,  hereinafter  mentioned, 
made  and  signed  the  declaration,  by  the  said  act  required  by  bank- 
nipts  to  be  made,  and  signed  and  countersigned  in  schedule  W.  of 
the  said  act  above  mentioned,  which  declaration  is  as  follows,  that 
ia  to  say  : — 

Schedule  W. 

The  Bankrupt  Law  Consolidation  Acty  1849. 

FoBM  of  Declaration  to  be  made  by  the  Bankrupt   or 
Bankrupt's  wife. 

In  the  Court  of  Bankruptcy, 

Basinghall-street,  London, 
4th  day  of  April,  1853. 

I,  Joeeph  Legge,  one  of  the  persons  declared  a  bankrupt  under 
I  petition  for  adjudication  of  l»nkruptcy,  filed  on  the  second  day 
of  April,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
fifty-three,  do  solemnly  promise  and  declare  that  I  will  make  true 
answer  to  all  such  questions  as  may  be  proposed  to  me  respecting 
all  the  property  of  me  the  said  Joseph  Legge,  and  all  dealings 
and  transactions  relating  thereto,  and  will  make  a  full  and  true 
disdoeure  of  all  that  has  been  done  with  the  said  property  to  the 
best  of  my  knowledge,  information,  and  belief. 
J.  E.  Joseph  Leoge. 

And  that  at  and  upon  the  examination  of  the  said  Joseph  Legge, 
it  then  and  there  became  and  was  material  in  and  to  the  said  mattera 
if  the  said  bankruptcy,  to  inquire  what  was  the  nature  and  extent 
>f  the  said  Joseph  Ledge's  connexion  and  dealings  with  one  Mr. 
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Bxo.        Marshall^  and  how  lone  he  had  known  the  said  Mr.  MarAaHj 
.    ^*         whether  the  said  Mr.  Marshall  was  a  relation  of  the  said  Jo 

Legge. 

1853.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  (iu 

-'  idenoe  P^^®^^  ^^**  ^^^  ^^^  Joseph  Legge  did  then  and  there,  and  wi 
hefire  Cammis'  ^^^  jurisdiction  of  the  Central  Criminal  Court,  upon  his 
tionert  of  examination,  and  after  making  and  signing  the  aforesaid  dec 
^""*''''P^-  tion,  falsely,  corruptly,  wilfully,  knowingly  and  maliciously,  hi 
the  said  J.  E.,  Esq.,  solemnly  state  and  declare,  amongst  c 
things,  in  substance  and  to  the  effect  following ;  that  is  to  say, 
Marshall  is  the  landlord  of  No.  4,  York-terrace  (meaning  tha 
was  landlord  of  a  house  numbered  4,  in  a  street  called  York-terr 
in  the  town  of  Southampton ;  he  is  no  relation  of  mine ;  I 
not  taken  any  part  of  that  house  (meaning  the  house  aibrei 
Mr.  Marshall  is  not  in  trade,  he  is  a  specmator  in  anything 
everything.  I  have  known  Mr.  Marshall  about  two  or  t 
years  (meaning  that  he,  the  said  Joseph  Legge,  had  not  kn 
the  said  Mr.  Marshall  more  than  two  or  three  years.)  I  ima 
he  was  always  a  speculator,  and  never  in  business.  Wheres 
truth  and  in  fact,  the  said  person  so  described  as  Mr.  Mars 
aforesaid,  was  one  and  the  same  person  as  one  Samuel  Mar. 
Legge,  and  was  and  is  the  father  of  the  said  Joseph  Leg^e ; 
whereas  in  truth  and  in  fact  the  said  Joseph  Legge  had  taken 
of  the  house  aforesaid ;  and  whereas  in  truth  and  in  fact  he 
known  the  said  Samuel  Marshall  Legge,  so  described  as 
Marshall  as  aforesaid,  for  a  longer  period  than  two  or  three  yea 
to  wit,  for  twenty  years  and  upwanls ;  and  whereas  in  truth 
in  fact  the  said  Samuel  Marshall  Legge  was  in  trade  as  a  cabi 
maker  at  Canterbury,  in  the  county  of  Kent,  at  the  time  the 
Joseph  Legge  so  solemnly  declared  and  affirmed  as  aforesaid 
he  the  said  Joseph  Legge  then  and  there  well  knew.  Ad< 
the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  say  that  the 
Joseph  Legge  did  then  and  there,  and  within  the  jurisdictio 
the  Central  Criminal  Court,  wilfully  and  corruptly  give  i 
evidence  before  the  said  J.  E.,  Esq.,  the  Commissioner  as  ai 
said,  against  the  form  of  the  statute  in  such  case  made 
provided,  and  against  the  peace  of  our  said  Lady  the  Queen, 
crown  and  dignity. 

The  jury  having  found  the  defendant  guilty  on  the  first 
third  assignments  of  perjury,  and  acquitted  him  on  the  second 
fourth : 

Ballantine  moved  on  his  behalf  in  arrest  of  judgment.  T 
was  nothing  to  show  in  the  indictment  that  the  Mr.  Mar 
mentioned  there  was  the  same  person  as  Samuel  Marshall  Lc 
who  was  proved  to  be  the  father  of  the  prisoner.  There  8h( 
at  least,  have  been  an  inuendo  that  "Mr.  Marshall**  m 
^*  Samuel  Marshall  Legge,"  otherwise  there  was  nothing  to 
nect  the  allegation  of  materiality  with  the  assignment  of  perju 

Parry  (with  whom  was  BytrUy  Thomson  for  the  prosecut 
contended  that  the  whole  indictment  must  be  looked  at  foi 
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inpoee  of  construing  the  allegation  of  materiality^  and  by  so  doing        Bao* 
it  would  clearly  appear  that  the  Mr.  Marshall  mentioned  in  the      l,^,, 

wd  averment,  was  the  Samuel  Marshall  Legge  referred  to  in        

die  evidence,  and  in  the  assignment  for  peijury.  1353. 

The  Recorder  having  some  doubt  about  the  case,  consulted  jfva,7«rWfefio8 
Mr.  Baron  Parke  upon  it,  and  upon  a  subsequent  day  he  pro-  btfore  Commu- 
nooDced  his  decision,  that  the  averment  of  materiality  was  insuffi-     tionenqf 
oentto  connect  it  with  the  other  parts  of  the  indictment,  and    '^"»*''*»^« 
therefore  that  judgment  must  be  arrested. 

Judgment  arrested. 

Parry  and  Byerley  Thomson  for  the  prosecution. 
BaUantine  for  the  defence. 


CENTRAL  CRIMINAL  COURT. 

October  Session^  1853. 

(Before  Cresswell  J.,  and  Williams  J.) 

October  27. 

Reg.  v.  Mobb8«  (a) 

Murder — Previous  acts  of  prisoner  unaccompanied  by  any 
declaration. 

Cm  a  trial  for  murder  alleged  to  have  been  committed  on  the  24th 
August,  semble,  that  evidence  of  acts  done  by  the  prisoner  on  the 
IZth  August^  unaccompanied  by  any  declaration  to  explain  them,  is 
not  admissible, 

THE  prisoner  was  indicted  for  the  wilful  murder  of  his  wife. 
In  the  course  of  the  evidence  for  the  prosecution — 

Bodkin  (with  whom  was  Clerk  for  the  prosecution  inquired  of 
one  of  the  witnesses  what  he  had  seen  done  by  the  prisoner  to  his 
wife  on  the  13th  August. 

Qarksan  (for  the  prisoner)  objected  to  the  question.— Prior 
ftitements  or  declarations  by  a  prisoner  might  be  evidence  to  ex- 
plain subsequent  acts,  but  conduct  alone,  at  so  distant  a  period, 
eould  have  no  tendency  to  show  subsequent  intention. 

Bodkin  admitted  there  was  no  positive  rule  on  the  subject,  but 
acts  done  might  be  quite  as  demonstrative  of  a  future  intent  as 

(a)  Beported  by  B.  C.  Bobinsoh,  Esq.,  Bardster-at-Law. 
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Beo.       declarations  made.     He,  of  course,  only  soagfat  to  adduce  it  vitk' 
^'         reference  to  the  issue  of  malice. 
"^  Cbesswell;  J. — I  take  it  for  granted,  that  no  declantin 

1853.       accompanied  the  act  sought  to  be  proved.     It  is  very  difficult  to 

draw  the  line  in  these  cases,  but  I  am  rather  inclined  to  rgect 

this  evidence. 

Bodkin  accordingly  withdrew  the  question. 
Bodkin  and  Clerk  for  the  prosecution. 
Clarkson  for  the  prisoner. 


Murder. 


CENTRAL  CRIAHNAL  COURT. 

OcTOBEB  Session,  1853. 

October  27. 

(Before  Mr.  Commissioneb  Gurnet.) 

Reg.  v.  Woods  and  Mat.  (a) 

Practice — Each  of  two  prisoners  seeking  to  throw  the  onus  of  the  ensn 
on  the  other — Bight  of  each  to  cross-examine  witnesses  of  the  other" 
Second  address  to  the  jury. 

Two  prisoners  were  indicted  for  manslaughter^  the  counsel  for  omaf 
them  having  addressed  the  jury  on  his  behalf  the  counsel  far  tk 
second  prisoner  did  the  same,  and  called  witnesses^  whose  emdtmt 
tended  to  show  negligence  on  the  part  of  the  first 

Held,  that  the  counsel  for  the  first  prisoner  had  a  right  to  cross-exanuM 
the  witnesses  for  the  second,  and  then  to  culdress  the  jury  again^  om- 
ening himself  to  comments  on  the  testimony  the  second  prisoner  kd 
adduced. 

THE  prisoners  were  indicted  for  manslaughter ;  they  were  the 
drivers  of  rival  omnibuses,  and  while  racing  on  the  day  in  ques- 
tion the  deceased  was  knocked  down  by  one  of  them,  and  received 
injuries  of  which  he  subsequently  died ;  but  there  was  conflicting 
testimony  as  to  which  of  the  vehicles  struck  him. 

(a)  Beported  bj  B.  C.  Bobi580H,  Esq^  Barruter-at-Law. 
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At  the  dose  of  the  case  for  the  prosecution, 

Ballantme  (for  the  prisoner  Woods ),  addressed  the  jury  but 
tiled  no  witnesses. 

Parry  (for  the  prisoner  May),   then  addressed  the  juiy. 
illed  witnesses  who  threw  the  blame  on  the  prisoner  Woods. 

Ballantme  claimed  the  right  of  cross-examining  these  witnesses 
nd  afterwards  of  addressing  the  ju^  again. 

Mr.  Commissioner  Gurnet. — Can  you  refer  me  to  any  case 
I  which  this  has  been  done  ? 

Bcdlantine  was  not  aware  of  any  case  upon  the  subject^  but  there 
3nld  be  no  objection  to  such  a  course  on  principle,  and  it  would 
e  a  grievous  injustice  to  a  prisoner,  if,  when  evidence  was  adduced 
gunst  him,  whether  it  proceeded  from  a  co-defendant,  or  from  the 
roeecution,  his  counsel  had  no  opportunity  afforded  him  of 
xplaining  it,  either  by  cross-examination  or  by  comment. 

Parry  submitted  that  there  was  no  authority  for  allowing  this 
Dorse  to  be  taken,  and  it  would  subject  the  prisoner  for  whom  he 
ppeared,  to  the  disadvantage  of  having  his  case  attacked,  not 
Dly  by  the  counsel  for  the  prosecution,  but  by  that  of  his  fellow 
tiisoner. 

WooUettj  for  the  prosecution,  would  leave  the  matter  to  the  court 
rithout  observation. 

Mr.  Commissioner  Gurnet  retired  to  consult  Mr.  Justice 
^resswell  and  Mr.  Justice  Williams  in  the  adjoining  court,  and  on 
us  return  said : — 

Both  the  learned  judges  think  as  I  do,  that  Mr.  Ballantine 
shotdd  be  allowed  not  only  to  cross-examine  Mr.  Parry's  witnesses, 
bat  again  to  address  the  jury.  The  proper  course  will  be  for  Mr. 
Ballantine  to  cross-examine  first,  Mr.  WooUett  will  then  cross- 
examine  on  the  part  of  the  prosecution^  and  Mr.  Parry  may 
re-examine.  At  the  close  of  the  evidence,  Mr.  Ballantine  will 
iddress  the  jury  confining  himself  strictly  to  the  evidence  adduced 
m  the  part  of  May,  and  Mr.  WooUett  will  then  reply  generally. 

Both  Guilty. 
WaoOett  for  the  prosecution. 
Ballantme  for  the  prisoner  Woods. 
Parry  for  the  prisoner  May. 


Bbo. 

V, 

Woods  AVD 
Mat. 
and       

1853 

Prae^ — 
Trial— Evi- 
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COURT  OF  CRIMINAL  APPEAL. 

November  12,  1853. 

(Before  Jervis,  C.  J.,  Pollock,  C.  B.,  Fabke,  B., 
Coleridge,  J.,  and  Williams^  J. 

Reg.  v.  Vodden.  (a) 

Mistake  of  foreman  in  delivering  verdict  of  jury. 

Upon  the  trial  of  an  indictment^  one  of  the  jurors^  hy  mistake,  delimti 
a  verdict  of  "  not  guUty,**  which  was  heard  and  taken  down  bff  h 
chairman  and  the  clerk  of  the  peace.  The  prisoner  wets  disekarfi 
out  of  the  docky  hut  other  jurymen  immediately  eaJied  attention  to  At 
mistake,  and  the  prisoner  was  brought  hack. 

Held  that  the  right  verdict  might  then  be  taken, 

THE  prisoner  was  tried  for  larceny  at  the  Glamorganshire  Qol^ ' 
ter  Sessions,  1853,  when  the  following  case  was  ^e8e^ved^- 

Owen  Hughes,  one  of  the  jurors,  delivered  a  verdict  of  notgoii^ 
which  was  entered  by  the  clerk  of  the  peace  on  his  miDotee,  froB 
which  the  record  is  made  up,  and  also  by  the  chairman,  who  hetfl 
the  words  ^'  not  guilty,'*  on  his  note  book.  Prisoner  being  thereoa 
discharged  out  of  the  dock,  others  of  the  jury  interfering,  8»d,dii 
verdict  was  '^guilty."  Then  the  prisoner  being  brought  back  into 
the  dock,  the  chairman  asked  the  jury  what  the  verdict  was?  H 
the  twelve  jurors  answered  that  it  was  **guilty,"  and  that  tby 
had  been  unanimous;  the  chairman  then  asked  Owen  Hughes wk^ 
he  had  said  ^'  not  guilty  ?^  to  which  he  replied  that  he  had  wA 
"guilty;"  the  chairman  then  directed  a  veraict  of  "  guilty"  toh 
recorded. 

Giffardy  for  the  prisoner. — The  wrong  verdict  is  now  wi  tb 
record  of  the  court 

Parke,  B. — On  the  contrary,  a  wrong  verdict  was  taken  in  die 
first  instance,  and  corrected  on  the  spot. 

Pollock,  C.  B.— The  old  form  was  for  the  clerk  to  say  "hetika 
to  your  verdict  while  the  court  records  it,"  &c,  which  affinrded  as 
opportunity  of  correcting  a  mistake. 

Parke,  B. — This  shows  the  importance  of  adhering  to  the  oU 
forms. 

Giffard. — Some  interval  ought  to  be  fixed  within  whidi  t 
correction  may  be  made. 

Pollock,  C.  B.— We  cannot  fix  any — We  say  only  that  the 
interval  in  this  case  was  not  too  long ;  we  are  all  agreed  that  whit 
took  place  was  quite  right ;  it  is  what  constantly  occurs  in  the 
ordinary  transactions  of  life, — a  mistake  was  corrected  witlun  I 
reasonable  time,  and  on  the  very  occasion  on  which  it  was  made. 

Conviction  affinnei. 

(«)  Reported  liy  A.  Bittlbston,  Esq.,  Barrisier-at-Law. 
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COURT  OF  CRIMINAL  APPEAL. 

November  12,  1853. 

(Before  Jebvis,  C.  J.,  Pollock,  C.  B.,  Parke,  B., 
Coleridge,  J.,  Platt,  B.,  and  Williams,  J. 

Reo.  r.  Reason,  (a) 

Lareemf  ef  leiterg —  WhiU  an  employment  under  the  Past  Office — 
7  mil.  4  i- I  Vict.  c.  36, 8s.  26,  47. 

A  letter  carrier^  whose  duty  was  ended  when  he  had  delivered  tlie  bags  to 
the  postmaster  at  F.^  stole  a  letter  containing  a  shilling^  after  he  had 
deliiered  the  bags  but  whilst  he  was  assisting  at  the  postmastet^s 
request  in  sorting  the  letters. 

Bddf  thai  he  was  at  the  time  of  the  larceny  a  person  employed  under  the 
patt^ffiee^  within  the  meaning  of  the  7  FFiU.  4  ^  1  Vict.  c.  36. 

THE  following  case  was  reserved  by  Platt,  B. : — 
At  the  last  assizes  holden  at  Cardiff,  William  Reason  was 
iii£cted  onder  the  1  Viet.  c.  36,  s.  26,  for  stealing  a  post  letter  con- 
taining money.     The  indictment  cont-ained  also  a  count  for  simple 
kreeny.  The  jury  found  him  guilty.  From  the  month  of  November 
1852,  ontil  and  upon  the  day  of  committing  the  offence,  William 
Season  was  employed  under  the  nost-office  as  a  carrier  of  letters 
from  Cwm  Avon  to  Payback,  in  Glamorganshire.    The  letters  were 
defivered  to  him  in  a  sealed  bag,  which  it  was  his  duty  to  deliver 
as  he  received  it  to  the  postmaster  at  Payback,  and  on   such 
delivery  to  the  Payback  postmaster,  the  performance  of  the  duty 
€f  his  employment  was  coviplete. 

On  the  morning  of  the  day  on  which  the  offenc3  was  conmiitted, 
he  brought  from  Cwm  Avon  the  sealed  bag  containing  letters,  and 
ddiveied  it  safely  at  the  Payback  post-office  to  the  Payback  post* 
naster,  whose  duty  it  was  to  sort  the  letters  in  time  to  make  up 
die  bags  for  the  mail  passing  through  that  town. 

The  prisoner  Reason,  on  being  requested  by  the  Payback  post- 
master to  assist  in  the  sorting  of  the  letters  consented  to  do  so, 
tnd  wlule  he  was  proceeding  m  the  assortment,  contrived  to  steal 
one  of  the  letters.     That  letter  contained  a  shilling. 

Giffardj  the  prisoner's  counsel,  submitted,  that  upon  these  facts 
the  offence  did  not  fall  within  the  26th  section  of  the  act,  as  the 
forting  formed  no  part  of  the  prisoner's  emproyraent  under  the 
post-office,  but  that  the  assistance  he  had  consented  to  render  in 
sorting  the  letters  was  merely  gratuitous,  and  rendered  to  the 
postmaster  for  his  personal  accommodation  only, 

(a)  Beportod  hj  A  BlTTLEarroir,  Esq.,  Barrister>at-Law. 
Q  2 
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Bbo.  EvanSi  on  the  part  of  the  prosecution,  contended  that  the  fadi 

^'         brouf^ht  the  offence  within  the  26th   section  as  interpreted  br 
KKAaoK.       the  47th. 

1853.  Having  doubts  upon  the  subject,   1  postponed  the  judgment 

-^^        until  the  next  assizes,  in  order  that  the  prisoner  might  have  & 

^^[^fWo^  benefit  of  the  question  thus  raised  being  considered  and  dedU 
mem  under  by  Her  Majesty's  Judges,  and  of  their  directing  upon  which  of  d» 
poet^JUce.     t^Q  counts  the  verdict  should  stand. 

The  Stat.  7  Will.  4  &  1  Vict,  c  30,  s.  26,  enacts  that  cveiy 
person  employed  under  the  post-office,  who  shall  steal,  or  shall  fir 
any  purpose  whatever  embezzle,  secrete,  or  destroy  a  post  lettOf 
shall  be  guilty  of  felony ;  and  if  any  such  post  letter  so  stolen  or 
embezzled,  secreted,  or  destroyed,  shall  contain  therein  any  chsttri 
or  money  whatsoever,  or  any  valuable  security,  every  such  ofieadff 
shall  be  transported  beyond  the  seas  for  life.  The  47th  sectioi^ 
which  is  the  interpretation  clause,  enacts,  that  the  ezpreMMi 
'^  person  employed  by  or  under  the  post-office,"  shall  include  emj 
person  employed  in  any  business  of  the  post-office,  acoordiii|(  H 
the  interpretation  given  to  "  officer  of  the  post-office,'*  and  tb 
expression  ^^  officer  of  the  post-office,"  is  declared  to  indode  tb 
Postmaster-General,  and  every  deputy-postmaster,  agent,  offioOi 
clerk,  letter-carrier,  guard,  post-boy,  nder,  or  any  other  penM 
employed  in  any  business  of  the  post-office,  whether  employed  If 
the  Postmaster  General,  or  by  any  person  under  him,  or  on  behilf 
of  the  post-office. 

Argument  Giffatd^  for  the  prisoner. — There  must  be  a  limitation  of  soM 

kind  upon  the  extreme  generality  of  the  words  of  the  act  rf 
Parliament ;  and  it  is  submitted  that  *in  order  to  briniir  a  penoi 
within  the  intention  of  the  statute,  he  must,  at  the  time  of  tb 
offence  committed,  be  in  the  discharge  of  some  authorized  ^&ak 
employment,  affording  him  the  means  of  committing  it.  Tb 
highly  penal  character  of  the  enactment  leads  to  the  su{qK)8itioi 
that  it  was  meant  to  apply  only  to  cases  in  which  the  reguhilf 
appointed  servants  of  the  post-office  abused  the  spedd  troft 
reposed  in  them,  and  availed  themselves  of  the  facilities  aflbidai 
by  their  office  for  committing  offences.  In  R.  v.  GIosm  (1  Dei. 
C.  C.  215,  2  Car.  &  K.  395),  it  appeared  that  the  prisoner  was  ft 
letter  carrier  between  Westbury  and  Great  Chevril,  and  that  wilk 
the  letters  which  it  was  his  duty  to  carry  from  Great  Chevril  to 
Westbury,  he  also  received  from  the  postmaster  two  envelope^ 
each  containing  a  5/.  note,  with  which  he  was  desired  to  procure 
two  money  orders  at  Westbury,  to  be  forwarded  in  the  envelopeBi 
The  jury  having  found  that  he  had  no  intention  of  stealing  the 
notes  when  he  received  them  at  Great  Chevril,  the  judges  held  ft 
conviction  for  larceny  wrong ;  which  shews  clearly  that  they  must 
have  held  in  that  case  that  he  was  not,  as  regarded  those  envelopes, 
a  person  employed  under  the  post-office  within  the  meaning  of  this 
act  of  Parliament. 

Coleridge,  J. — But  in  that  case  it  was  expressly  found,  that 
"  it  was  no  part  of  the  duty  of  the  postmaster  at  Great  Chevril  to 
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itware  money  orders  from  Westbury,  or  to  forward  instructions        Bbo. 
I  the  postmistress  at  Westbury  respecting  them."  ^' 

P0LLOCK9  C.  B. — In  this  case  it  was  part  of  the  duty  of  the       ^^*- 
Mtmaster  at  Fayback  to  sort  the  letters.  1853. 

Ck>LERii>GE,  J. — It  often  happens  that  the  postmaster  requires        . 

Balance  for  that  purpose;  and  has  it  ever  been  questioned  that  the  letter^mphy- 
ife  or  the  son  of  the  postmaster  assisting  him  in  that  duty  would    ment  vnder 
5  responsible  as  persons  employed  under  the  post-office.  pott-office. 

Gtfard.—In  R.  v.  MUner  and  R.  v.  Simpson  (4  Cox  C.  C.  275) 
le  prisoners  were  chemists*  assistants,  who  occasionally  assisted  in 
taking  up  the  bags :  and  both  Cresswell,  J.,  and  Patteson,  J., 
Mibted  whether  they  could  be  considered  in  the  employment  of 
le  post-office,  until  it  was  proved  that  they  had  taken  the  oath 
BOfllly  required  to  be  taken  by  persons  so  employed. 

Parke,  B. — The  point  which  is  made  here,  did  not  arise  in 
koee  cases. 

Jebtis,  C.  J. — The  only  difficulty  arises  from  the  very  large- 
SBB  of  the  defimtion;  but  that  may  be  intentional.  It  is  s^d  that 
a  information  will  lie  in  the  Exchequer  against  a  brewer  who  may 
ave  Cavenne  pepper  on  his  table,  and  in  these  matters  the  object 
\  to  make  the  law  extensive  enough  to  prevent  fraud,  leaving  the 
^ministration  of  it  to  the  discretion  of  tne  proper  officers. 

Giffdrd. — If  this  prisoner  is  to  be  considered  as  a  person  who  . 
ras  employed  under  the  post-office  at  the  time  when  he  took  the 
etier  in  question,  any  casual  bystander  might  also  be  brought 
7  the  same  rule  under  these  severe  penalties.  It  is  impossible  to 
aiow  where  to  draw  the  line,  if  you  do  not  stop  with  legitimate 
iffieial  responsibility. 

Pollock,  C.  B. — Why  should  you  be  able  to  draw  it  anv 
irhere,  except  where  the  statute  draws  it.  I  believe  we  are  all 
dearly  of  opinion,  that  this  person  fell  within  the  definition  of 

employed  under  the  post-office."  He  is  certainly  within  the 
Bxaet  terms  of  it,  for  he  was  employed  by  the  postmaster  who  was 
enmloyed  bv  the  Postmaster  General. 

Jebvis,  C.  J. — After  the  doubts  which  were  expressed  in  R.  v. 
iSher  and  R,  v.  Simpson,  it  is  well  that  this  case  should  have  been 
reserved;  because  by  this  decision  the  question  will  be  finally 
settled.  None  of  us  entertain  any  doubt  that  the  prisoner  was  a 
person  employed  under  the  post-office,  so  as  to  bring  the  case 
rithin  the  operation  of  sect.  26. 

Conviction  affirmed* 


» 
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COURT  OF  CRIMINAL  APPEAL. 

November  12, 1853. 

(Before  Jervis,  C.  J.,  Pollock,  C.  B.,  Pabke,  B., 
Coleridge,  J.,  and  Williars,  J.) 

Reg.  v.  Kezia  Snellikg.  (a) 

Forgery — Order  for  payment  of  money — Evidence  to  typpljf  abeenn^ 
a  direction— Stat.  11  Geo.  4  3f  1  WiU.  4,  e.  66. 

An  indictment  for  forging  an  order  for  the  payment  of  numey,  ii  mf* 
ported  by  proof  of  a  forged  document^  containing  the  words  ^  Sit, 
please  to  pay,"  jv.,  which,  though  not  addressed  to  any  one^  waspnml 
to  have  been  presented  to  the  bankers  of  the  party  whose  signaimre  Ml 
forged,  with  a  representation  that  it  was  intended  for  them. 

THE  following  case  was  reserved  by  Jervis,  C.  J. : — 
On  the  30th  of  March  last,  the  prisoner  called  at  the  bink 
of  the  Messrs.  Alexander^  at  Hadleigh,  where  Mr.  Bamsaj,  t 
fanner,  at  Holton,  kept  an  account,  and  said  that  she  had  caUii 
for  800/.  which  she  had  deposited  with  Mr.  Ramsay ;  that  Hl 
Ramsay  had  told  her  she  might  have  it  if  she  called,  bat  that  shi 
did  not  know  whether  it  was  in  her  name  or  his.  The  clerk  toli 
her  he  could  not  pay  her  without  an  order,  to  which  she  replied 
that  Mr.  Ramsay  had  said  an  order  would  not  be  necessarr,  and 
went  away.  Upon  the  next  day,  she  came  again  to  the  bank,  aad 
handed  to  the  cashier  a  forged  paper,  of  which  the  following  is  s 
copy : — 

Holton,  March  31,  1853. 

Sirs, — Pleas  to  pay  the  Bearis,  Mrs.  Smart,  the  sum  of  e^ 
hundred  &  50,  4/1  ten  shillings,  for  me.  James  Bamsat. 

This  paper  was  folded  in  the  shape  of  a  letter,  addressed  outode^ 
'^  Mrs.  Smart"  The  cashier  asked  the  prisoner  if  her  name  mis 
Smart*  She  said,  yes.  He  then  asked  her  if  she  had  seen  Hr. 
Ramsay  write  the  order.  She  said,  no ;  he  had  handed  it  to  her. 
The  cashier  did  not  pay  the  money  mentioned  in  the  paper.  Upoi 
cross-examination,  he  said,  that  if  he  had  seen  Mr.  Ramsay  wiite 
it,  or  had  known  that  it  was  his  writing,  he  should  have  treated  it 
as  an  order,  and  have  paid  the  money,  although  it  was  not  ad- 
dressed to  Messrs.  Alexander.  Mr.  Ramsay  proved  that  the  pa^ 
was  a  forgery,  and  the  prisoner  having  been  convicted,  I  reaerred 
the  question^  whether  the  paper  above  set  forth  was,  under  the 
circumstances,  an  order  for  the  payment  of  money  within  the 
statute. 

(a)  Reported  by  A.  Bittlestom,  Esq.,  BarrUteivai-Law. 
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;  for  the  prisoner. — This  instrument  wants  one  of  the  in-       Bm. 
necessary  to  constitute  an  order  for  the 'payment  of  money    «,    ** 
le  meaning  of  the  stat  11  Geo,4  &  1  WUl.  4,  c.  66,  s.  3.     ^""^^ 
e  things  required  are,  a  drawer,  a  payee,  and  a  person  to       1853. 
e  order  is  addressed ;  but  here  the  supposed  oraer  is  not     p^ 
1  to  any  one-  (mJ^p^ 

K5K,  C.  B. — Is  that  always  necessary  ?  If  I  give  my  .«»«»<  ofwomi§, 
nstruction  to  pay  A.  B.  a  sum  of  money,  and  I  after- 
nd  him  with  a  written  order  for  the  payment  of  that 
im,  is  that  less  an  order  for  the  payment  of  money  because 
issed  to  any  body  ?  In  Camey*s  case  (1  Moo.  C.  C.  351), 
for  the  dedivery  of  poods  was  not  addressed  to  any  one, 
ict  for  whom  it  was  intended  was  supplied  by  evidence. 
. — ^That  depended  upon  a  previous  course  of  dealings  a 
of  obejring  instruments  in  the  same  form ;  and  so  it  was 
Rogers  (9  C.  &  P.  41),  where  the  ground  taken  was,  that 
trument  had  been  genuine,  it  would  have  been  an  autho- 
certain  person  to  pay  the  amount. 

s,  B. — Does  not  the  delivery  to  the  cashier  supply  by 
the  omission  of  a  particular  address  on  the  face  of  the 

.—A  v.  CUnch  (2  East  P.  C.  938 ;  1  Leach,  540),  is  in  Argumrat 

t  was  there  held,  that  a  forged  order  for  the  delivery  of 

.8  not  within  the   stat  7  Geo.  2,  c.  22,  unless  it  were 

o  the  person  who  had  the  goods ;  and  that  is  reasonable ; 

here  can  be  no  obligation  on  any  one  to  obey  such  an 

r  would  such  a.  document  alone   warrant  any  one  in 

L 

I,  C.  J. — iZ.  V.  Carney  (1  Moo.  C.  C.  351),  is  a  decision 

way.    The  request  in  that  case  was  not  addressed  to  any 

)ula  not  the  instrument  in  this  case  have  been  a  voucher 

nkers,  if  it  had  been  genuine,  and  they  had  paid  it  ? 

— It  is  submitted  that  it  would  not ;  because,  if  it  would 

tt  a  good  voucher  for  the  Messrs.  Alexander,  it  would 

i  an  equally  good  voucher  for  anybody  else  who  chose  to 

d  had  money  of  Mr.  Ramsay's  in  their  hands. 

CK,  C.  B. — If  the  evidence  shows  for  whom  it  was  in- 

lat  is  enough. 

I*  C.  J. — The  distinction  between  this  case  and  R.  v. 

tiiat  there  the  question  arose  upon  the  indictment ;  here 

pon  the  evidence.     The  instrument  must  appear  to  be  an 

d  in  R,  V.  Clinch,  it  did  not  appear  to  be  so  upon  the  face 

lictment.     Here  the  evidence  shows  it  to  he  so.     An 

t  which  does  not  appear  upon  the  face  of  it  to  be  an  order 

;,  may  be  explained  to  be  so  by  averment  and  evidence. 

Id  in  R.  V.  Cuilen  (1  Moo.  C.  C.  300.) 

— There  the  instrument  was  not  addressed  to  any  one ; 

idges  held  it  to  be  neither  order  or  request,  there  being 

ition  of  the  instrument     Here  there  was  no  evidence  to 

e  instrument  beyond  the  evidence  of  the  uttering.     The 
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Beo.        case  of  R.  v.  Ravenscroft  (R.  &  K  C.  C.  161),  is  also  an  avtboDlj 

*•         for  the  prisoner.    In  that  case  the  instmment  was,  ^  Please  to  pqf 

Shklukq.     ^j^^  bearer  on  demand  15L  f  signed  by  the  prisoner  in  his  owi 

185S.       name,  but  not  addressed  to  any  one.     When  that  instnuneot  m 

uttered,  the  following  words  and  signature  had  been  fomd  upoi 

Or^?M^  it,  "payable  at  Messrs.  Masterman  &  Co.,  White  Hart  Coort- 
inent  ofvumey.  Wm.  Mclnchary."     Wm.  Mclnchary  kept  cash  at  Maatennia'i^ 
but  it  was  not  proved  that  Messrs.  Masterman  were  bankers;  ttd 
nine  judges  held,  that  this  was  not  an  order  for  payment  of  monej. 

Worlledgey  for  the  Crown. — Upon  the  evidence  in  this  case^  Ai. 
instrument  uttered  is  shown  to  be  an  order  for  the  payment  4 
money.  It  answers  the  test  suggested  by  Jervis,  C.  J.,  in  &  lb 
Dawson  (2  Den.  75.)  If  the  document  had  been  ffenuine^  uk 
payment  made  under  it,  it  would  have  afforded  a  defence  to  m 
action. 

Williams,  J. — The  instrument  in  DawsovLS  case  bore  an  si 
dress ;  but  suppose  the  present  instrument  were  presented  to  ft 
wrong  party,  would  it  justify  a  payment  by  him? 

Worlledge. — It  would,  at  all  events,  be  an  authority  to  the  paily 
for  whom  it  was  intended.  In  Reg.  v.  PuUrrook  (9  Car.  &  P.  S7]^ 
Lord  Denman  held  an  instrument  in  the  following  form,  not  id* 
dressed  to  any  one,  to  be  a  request  for  the  delivery  of  goodr>  witlni 
Alignment  the  Statute : — "  Aug.  3,  1839.  One  16  in.  helmet  scoop,  Ac— • 
Jas.  Hay  ward."  Camet/s  case  is  to  the  same  effect ;  and  ooth  an 
subsequent  to  R.  v.  Clinch,  The  latter,  however,  is  distingimb- 
able  upon  the  ground  pointed  out  by  Jervis,  C.  J. 

Williams,  J. — R.  v.  Carney  and  R  v.  Pulbrooky  were  cases  rf 
requests,  not  orders ;  and  there  is  this  difference  between  tbca^ 
that  an  order  imports  that  the  person  to  whom  it  is  addreflsei 
is  bound  to  obey  it.  Here  the  instrument  itself  does  not  <»der 
anybody. 

frorlledge.—lu  R.  v.  Vivian  (1  Car.  &  K.  719),  the  docmMl 
was  addressed  to  the  bankers'  clerk,  and  the  signature  forged  wtt 
that  of  the  foreman  to  the  man  who  kept  the  account ;  and  tb 
judges  held  that  the  instrument  was  a  warrant  for  the  payment  (I 
money.  Coleridge,  J.,  in  pronouncing  the  judgment,  said:  **vaj 
instrument  for  payment  under  which,  if  genuine,  the  payer  miy 
recover  the  amount  against  the  party  signing  it,  may  properij  be 
considered  a  warrant  for  the  payment  of  money,  and  it  is  equUy 
this,  whatever  be  the  state  of  the  account  between  the  partieii 
and  whether  the  party  signing  it  has,  at  the  time,  funds  in  tbs 
hands  of  the  party  to  whom  it  is  addressed  or  not."  If  Mr.  Bamfliy 
had  two  bankers,  this  instrument  would  warrant  either  in  payii^ 
and  in  its  terms  it  imports  an  order  upon  some  one.  The  statute 
does  not  require  that  the  instrument  should  be  addressed  to  anj 
one,  and  it  is  enough,  if  the  evidence  shows  upon  whom  the  oid^ 
was  in  fact  made.  Upon  an  indictment  for  uttering  a  forged 
ncooptance  on  a  bill  of  exchange,  it  was  held  in  A  v.  Hawks 
(2  Moo.  C.  C  60),  that  though  no  person  was  named  in  the  bill  is 
drawee,  the  indictment  might  be  sustained. 
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DoMnt^  in  repl^. — The  cases  cited  relate  to  requests^  which       Rbo. 
fkx  from  orders  m  this,  that  the  latter  must  have  reference  to  ^' 

ae  person  who  is  compellable  to  pay.  Shpactq. 

JxBTis,  C.  J. — This  conviction  must  be  affirmed.  Even  if  there  isss. 
■8  a  conflict  of  authorities  (which,  in  my  opinion,  there  is  not),  ~"_ 
e  ahonld  be  bound  by  the  recent  cases  respecting  requests.  But,  ordBrfm^fn^ 
I  truth,  with  a  single  exception,  the  cases  are  identical.  The  wutuo/mtme^. 
ily  difference  between  an  order  and  a  request  is,  that  a  request 
nports  to  be  made  without  authority  to  command ;  an  order  with 
len  authority ;  and  it  is  admitted  that  this  paper,  if  addressed  to 
leasrs.  Alexander,  would  have  been  an  order.  The  question 
lerefore  is,  whether  the  absence  of  those  words  prevents  it  from 
mag  an  oider?  I  think  that  the  cases  show  those  words  not  to 
e  necessary.  The  statute  relates  to  orders,  receipts,  and  requests, 
nd,  with  a  single  exception,  the  cases  show  that  these  writings 
re  subject  to  the  same  rules.  Writing  a  name  at  the  foot  of  a 
01  may  be  the  forgery  of  a  receipt,  but  it  is  not  necessarily  so ; 
nd  in  such  a  case  evidence  is  necessary  to  explain  that  the  sig- 
Atiire  amounts  to  a  receipt  So  a  written  request,  if  not  addressed 
0  any  one,  may  not  be  a  request  within  the  statute,  but  the  con- 
hict  of  the  party  may  be  used  to  shdw  that  he  intended  it  as  a 
oqaest  to  a  particular  person.  In  R.  v.  Cullen^  it  was  held  that  Jadgment 
k  request  need  not  be  directed  to  any  one ;  and  so  in  Camey's 
me.  In  R.  v.  PuJbrook^  the  previous  decisions  were  followed  by 
H  the  judges.  Then,  does  the  case  of  i2.  v.  Clinch  differ  from 
liese?  I  think  clearly  not.  As  the  law  stood  at  that  time,  it  was 
lecessary  to  show  by  averment,  on  the  face  of  the  indictment,  that 
the  order  was  addressed  to  some  one;  because  the  instrument 
ooold  not  be  an  order  unless  made  on  somebody ;  but  now,  by  a 
recent  statute  (2  &  3  WilL  4,  c.  123,  s.  3),  the  instrument  may  be 
described  in  the  same  manner  as  in  an  indictment  for  larceny  of 
it;(a)  and  the  effect  of  the  statute  is  to  make  that  a  sufficient 
description  which  gives  to  the  instrument  the  character  which  the 
efidence  shows  it  to  bear.  In  R.  v.  Clinch^  it  was  not  averred, 
uid  it  was  not  proved  that  the  order  was  made  on  any  one.  Here 
ibo  it  is  not  averred ;  but  the  statute  has  rendered  that  imma- 
terial, and  the  proof  may  supply  it.  Suppose  that  the  word 
'  Srs"  upon  these  cheques  always  meant  "  Messrs.  Alexander," 
woold  not  that  order  do?  It  would,  when  that  meaning  of  "  Sirs" 
WIS  explained.  In  R.  v.  Clinchy  the  indictment  was  for  forging  an 
Older  for  the  delivery  of  goods ;  and  the  words  of  the  instrument 
were  words  of  request  only, — "  please  to  send."  Here  the  lan- 
guage is  **  please  to  pay,"  which  imports  an  order ;  and  for  the 
Csent  purpose  there  seems  to  me  to  be  a  material  difference 
ween  the  two.     When,  therefore,  the  cases  are  closely  exa- 

(a)  Bj  sUt.  14  &  15  Vict.  c.  100,  8.  5,  it  is  enacted  that  ^  in  anj  indictment  for  forging, 
Kteciiig,  stealing,  embexzling,  destroying  or  concealing,  or  for  obtaining,  bj  Mae  pretences,  anj 
iirtmtcot,  it  ^hall  be  sufficient  to  deticribe  such  instrument  bj  anj  name  or  designation  bj 
Hdeb  the  nine  may  be  usually  known,  or  bj  the  purport  thereof,  without  setting  ont  any 
Bpy  or  fiM-wnila  thereof,  or  otherwiBe  describing  the  same,  or  the  Tslue  thereof.** 
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Rao.        mined^  it  appears  to  me  that  thej  do  not  conflict;  and  tint  k 
^  order  to  constitute  an  order  for  the  payment  of  money  withm  dn 

"^"°'    meaning  of  the  statute,  the  instrument  must  either  aiqpeart  npoa 
1853.       the  face  of  it,  to  be-  addressed  to  some  one.  or  most  be  frwj^bxmi 
•~        by  the  evidence  to  have  been,  in  fact,  made  upon  some  ona 
Order^orpt^     PoLLOCK,  C.  B. — I  am  of  the  samc  opinion.     No  doabi»  if  dtt 
meiu  qfmtme^,  cases  were  conflicting,  we  should  be  bound  by  the  latest ;  but,  k 
my  opinion,  there  is  no  conflict  of  authority  upon  this  quartiQBl 
and,  looking  at  it  upon  principle,  I  cannot  entertain  any  doibl 
that  this  is  an  order.  Suppose  tne  prisoner's  representation  to  ham 
been  true,  and  the  instrument  genuine,  is  it  not  such  an  order  i^ 
if  paid,  would  have  discharged  the  banker  ?    I  think  it  is ;  and  tint 
the  circumstances  proved  supply  the  want  of  a  formal  direction  oi 
the  face  of  it.     If  Mr.  Ramsay  had,  in  fact,  sent  the  prisoner  to  the 
bank ;  and  she,  having  been  told  that  they  would  not  pay  her 
without  an  order,  had  obtained  one  from  him,  and  come  back  tk 
next  day  with  this  genuine  document,  it  would  then  have  beeni 
good  order;  so  it  is  now  a  sufficient  form  of  order  to  satisfy  tk 
statute.     It  is  addressed  *^Sirs,"  and  delivered  by  the  prisoner  to 
the  person  for  whom  she  represents  it  was  intended;  and  therefore 
I  say  that,  according  to  thb  intention  of  the  statute,  the  plain 
meaning  of  words,  and  the  nature  of  the  whole  transaction,  it  is  an 
order  for  the  payment  of  money. 
JudgmeoL  Pabke,  B. — I  entirely  concur  in  the  judgment  of  the  court. 

This  instrument,  on  the  face  of  it,  purports  to  be  an  order  for  tk 
payment  of  money ;  and  I  am  not  at  aU  satisfied  that  an  order  for 
the  payment  of  money  requires  any  more  than  a  request  that  tk 
name  of  the  party  addressed  should  appear  upon  the  face  of  it 
In  some  cases,  a  person  to  whom  the  onlcr  is  addressed  must  k 
shown ;  and  in  all  it  must  be  shown  that  there  was  an  intent  to 
defraud;  but  this  instrument  being  in  the  form  ^'please  to  pay* 
money,  I  am  not  satisfied  that  there  is  not  enough  on  the  face  ct 
it  to  make  it  an  order,  without  showing  who  was  meant.  Even 
if  that  is  not  so,  I  agree  that  the  case  is  governed  by  those 
relating  to  ^'requests,"  and  that  R.  v.  Clinch  has  been  propeAj 
distinguished. 

Coleridge,  J. — I  also  am  of  opinion  that  this  is,  at  aU  eventii 
such  an  instrument  as  may  be  explained  by  evidence  to  beta 
order  for  the  payment  of  money ;  and  that  being  so,  it  is  unneett- 
sary  now  to  express  any  opinion  upon  the  point  suggested  by  my 
brother  Parke,  that  this  is,  on  the  face  of  it  even,  and  withoot 
explanation,  an  order  for  the  payment  of  money;  becaasCyift- 
suming  it  to  be  necessary,  in  order  to  constitute  an  order,  tint 
there  should  be  some  person  to  whom  it  is  addressed,  the  ctfln 
have  established  (without  any  conflict,  as  I  think),  that  the  name 
of  that  person  need  not  appear  on  the  instrument,  but  may  be 
supplied  by  the  evidence. 

WILLIAMS,  J. — The  doubts  which  I  have  felt  in  the  course  of 
the  argument  as  to  the  distinction  attempted  to  be  drawn  between 
this  case  and  R.  v.  Ctinck^  have  not  been  removed,  and  I  have  the 
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.nne  to  differ  from  the  rest  of  the  court  in  Btill  thinking        Bb^. 
at  case  is  an  authority  in  point     I  cannot  bring  myself  to     gj^^^^ 

that  in  that  case  the  judges  meant  to  lay  down  that  an        

leed  not  be  addressed  to  the  party  who  is  to  obey  it.     The       1853. 
uent  cases,  however,  of  R.  v.  Carney,  and  B.  v.  Pulbrooh,    f^Z^i 
ledded  that  a  request  need  not  specify  who  is  the  party  orderfS^- 
ted;  and  although  I  thought  at  first  that  the  case  of  an  ment o/moR^. 
night  be  distinguished  from  that  of  a  request,  I  do  not  retain 
>imon ;  and  I  agree  that  the  principle  to  be  extracted  from 
ater  cases  must  govern  this.     Upon  that  ground,  therefore. 


L  that  this  conviction  is  right 


Conviction  affirmed* 


COURT  OP  CRIMINAL  APPEAL. 

November  19,  1853. 

re  Pollock,  C.  B.,  Parke,  B.,  Coleeidge,  J.,  Platt,  B., 
and  WiLLLiMS,  J.) 

Reg.  v.  Stone,  (a) 

f — Affidavit  sworn  before  a  Master  Extraordinary — Proceedings 
in  the  Admiralty  Court, 

iter  Extraordinary  of  the  Court  of  Chancery  has  no  authority  to 
imister  an  oath  and  take  an  affidavit  to  be  used  in  a  suit  in  the 
uralty  Court,  although  the  practice  of  that  court  is  to  receive 
laviis  so  sworn  ;  and  the  offence  of  perjury  cannot  he  committed  in 
iffidavit  so  taken,  but  to  make  such  an  affidavit  falsely  with  a  view 
9  being  used  in  the  Admiralty  Court,  would  be  a  misdemeanor  at 
man  law, 

E  following  case  was  stated  by  Erie,  J. : — 
At  the  York  Summer  Assizes,  1853,  the  prisoner  was  found 
of  perjury  in  an  affidavit  used  in  the  Court  of  Admiralty, 
lit  for  «dvage;  the  affidavit  was  sworn  before  a  Master  Extra- 
ry  in  Chancery,  and  upon  objection  that  this  officer  had  no 
-ity  to  take  an  affidavit  to  be  used  in  the  Court  of  Admiralty 

(a)  Beported  hj  A.  BiTTLSsroir,  Esq.,  Barrister-at-Law. 
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Beo.       evidence  was  adduced  that  the  practice  of  the  Court  of  Adm: 

^'         had  been  to  receive  affidavits  so  sworn,  &c.  (1  W.  Robins  Ad. 

^!!!!'       174,  The  Reward,  Hogg;  6  &  7  Vict,  c  82  were  cited.) 

1S53.       prisoner  was  admitted  to  bail,  and  the  question  for  the  dedn 

p'~.    _     the  court  is,  whether  this  conviction  is  valid? 

AmwU  m        Cross,  tor  the  prisoner. — This  conviction  is  wrong ;  the  oat 

Aebnmdfy  tint  administered  to  the  prisoner  by  a  person  who  had  no  jariad 

^cl^T  *^  administer  it :  for  a  Master  Extraordinary  of  the  Court  of  ( 

^^^'  eery  as  such,  has  no  authority  to  take  an  affidavit  to  be  ua 

the  Court  of  Admiralty.     Masters  Extraordinary  are  appoint 

virtue  of  the  general  jurisdiction  of  the  Lord   Chancelloi 

order,  and  not  by  commission ;  they  differ  from  the  ordinary 

ters  of  the  Court,  who  appear  to  have  existed  as  long  as  the 

itself,  but  Extraordinary  Masters  were  appointed  in  Sir  Christ 

Hatton's  time,  for  the  purpose  of  taking  oaths  at  a  distance 

London;  at  first  the  limit  was  three  miles,  but  it  was  afler 

extended  to  twenty  miles.     With  regard  to  the  practice  ( 

Court  of  Admiralty  in  receiving  these  affidavits,  upon  whi 

ground  that  practice  rests,  it  cannot  have  the  effect  of  oonf< 

on  the  Master  a  jurisdiction  to  administer  an  oath,  which  oth< 

he  would  not  possess.     (He  was  stopped.) 

Aigmnent  Perronet  Thompson^  for  the  Crown. — The  practice  of  the 

miralty  Court  is  material  in  this  point  of  view — that  it  does  in 

render  the  Masters  Extraordinary  officers  of  the  Court  of  Adm 

for  the  purpose  of  taking  affidavits. 

Parke,  JB. — How  can  it  affect  the  question  of  iurisdiction, 
which  the  offence  of  perjury  depends?  It  may  have  the  eff 
rendering  any  one  who  is  aware  of  it  guilty  of  a  misdemeai 
he  makes  a  false  statement  with  a  view  to  its  being  used  befon 
court ;  but  that  is  a  different  offence. 

P.  Thompson. — It  is  clearly  considered  in  the  Admiralty  I 
that  the  Masters  Extraordinary  have  jurisdiction,  and  tha 
offence  of  perjury  may  be  committed  in  an  affidavit  like  this, 
case  of  "  The  Reward"'  (1  W.  Robinson's  Adm.  Rep.  174)  i 
this  in  the  clearest  manner.  That  was  a  case  of  salvage,  and  i 
opening  of  the  argument,  the  admission  of  three  affidavits 
opposed  on  the  ground  that  they  had  been  sworn  before  a  H 
Extraordinary,  and  the  jurat  omitted  any  mention  of  the 
where  they  had  been  sworn.  This  was  required  by  an  order  { 
Court  of  Chancery,  made  by  Lord  Chancellor  Clarendon  in 
(see  Beames'  Gen.  Ord.  Ch.  p.  212);  and  it  was  contended 
as  the  Masters  Extraordinary  derived  their  authority  from 
court,  the  validity  of  their  acts  depended  upon  a  due  ol 
ance  of  its  orders ;  to  which  it  was  answered  that  the  Coi 
Admiralty  had  issued  no  directions  as  to  the  form  of  the  aff 
to  be  used  there,  and  that  '*  in  a  variety  of  cases  similar  i 
vits  had  been  received  by  the  registrar  and  admitted  as  evi* 
by  the  court,  in  which  the  insertion  of  the  place  where  s 
had  been  altogether  omitted."  Then  the  judgment  of  Dr.  ] 
ington  was  given  in  these  words :  ^^I  think  the  court  is  bou 
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iflUin  the  objection  which  has  been  raised  in  the  present  instance.        Rso. 
lie  affidavits  in  question  purport  to  have  been  sworn  before  a      ^: 

[aster  Extraordinary  in  Chancery,  who   derives   his   authority^        ^ 

jely  from  the  appointment  of  that  court     Upon  the  face  of  these        isss. 

Bdavits,  it  appears  that  the  order  of  the  Court  of  Chancery  has        *: — 

It  been  compued  with  in  the  form  in  which  they  have  been  taken,    j^^j^ 

;  is  dear  therefore,  that  they  would  not  be  received  as  admissible  A&iraltg  mU 

wlence  in  proceedings  in  the  Court  of  Chancery;  and  it  would, '^^J^^^JJ^ 

conceive,  be  an  anomaly  if  I  should  admit  them  as  evidence  in    *"   «*«^' 

08  court.     Another  reason  why  they  should  not  be  admitted 

asea  from  the  circumstance  adverted  to  by  the  counsel  for  the 

raera,  viz. :  that  the  authority  of  the  Masters  Extraordinary  in 

hmcery  is  confined  within  certain  limited  distances.     How  is  the 

nrt  to  aacertwn  whether  these  affidavits  have  been  properly  taken 

idiin  the  prescribed  distances,  unless  the  fact  is  duly  certified  in 

le  jurat?    They  may  have  been  taken  by  the  Master  beyond  the 

nuts  of  his  authority ;  in  that  case  they  would  be  a  mere  nullitv ; 

owever  fidse  their  depositions  mi^ht  be,  the  witnesses  could  not  be 

roeecnted  for  perjury.     Would  it  not  then  be  detrimental  to  the 

ttainment  of  justice  that  such  evidence  should  be  received  which 

ijqposing  it  to  be  wilfully  fake,  should  be  of  a  kind  or  taken  in  a 

lumer  that  would  not  stand  the  test  of  an  inquiry  in  a  Criminal 

Soort?    For  these  reasons  I  must  reject  these  affidavits,  and  lAigumeDt 

irect  the  practice  in  the  registry  to  be  altered  in  future ;  at  the 

UBe  time  as  it  has  been  stated  to  the  court  that  similar  documents 

are  been  heretofore  received  as  evidence,  I  shall  give  the  salvors 

he  (opportunity  of  having  the  affidavits  re-sworn."    It  is  evident 

herefore,  that  in  the  Court  of  Admiralty  no  doubt  is  entertained 

s  to  the  jurisdiction  of  the  Masters  Extraordinary  to  take  these 

flUavits;  and  this  opinion  may  well  be  founded  upon  the  circum- 

taiice  that  the  Court  of  Chancery  itself  has  an  Admiralty  jurisdic- 

ion,  and  that  Masters  in  Chancery  appear  to  form  part  of  the  original 

ladiinery  of  that  Court.    '*  CanceUario  associeniur  clerici  honesti  et 

(rcKmspecH,  domino  Regijurati,  qui  in  legibus  et  conmetudinibus  An- 

fioBiut  notiUam  habenf  plenioreniy  quorum  officium  sit  supplicationes  et 

matbu  conquerenHum  audire  et  examinare  et  eis  super  qualitatibus 

nmiarum  ostensttrum  debUum  remedium  exhibere  per  brevia  regis.^^ 

fleta,  lib.  2,  c  13;  2  Inst.  407;  Com.  Dig.  Chancery  B.  5.)    In 

}o.  Litt.  260^  a,  &,  it  is  said  ''if  a  man  be  upon  the  sea  of 

ifldand  he  is  within  the  kingdom   or    realm  ot  England,  and 

rilEin  the  liseance  of  the  King  of  England,  as  of  his  crown  of 

Sogland,  and  yet  aUum  mare  is  out  of  the  jurisdiction  of  the  com- 

Mm  law  and  within  the  jurisdiction  of  the  Lord  Admiral,  whose 

irisdiction  is  very  antient."    There  are  many  authorities  shewing 

Hit  this  ancient  Admiralty  jurisdiction  may  be  exercised  by  the 

^onrt  of  Chancery;  and  there  seems  eood  reason  for  supposing 

lat  the  Masters  were  commissioners  for  both  courts.     Mr.  Ed- 

ards,  in  a  note  to  p.  8  of  his  ''  Treatise  on  the  Jurisdiction  of  the 

[]gh  Court  of  Admiralty  of  England,"  says,  ''  An  ordinance  of 

ichard  I.  ia  also  quoted  by  Prynne,  as  extracted  from  the  Black 
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^^'        Book  of  the  Admiralty,  made  at  Grimsby,  to  the  effect  Ha 
^^       admiral  by  the  Kind's  command  arrested  any  ships  for  thi 

service,  and  he  or  nis  lieutenant  returned  and  certified  t 

1853.       into  Chancery^  the  master  or  owner  could  not  be  adnutted 

p^Hury—    against  the  return."  So  in  3 1  Hen.  6,  Rot  Pari.  voL  5,  p.  268, 

Afidamt  m    **  to  the  King  our  Soveraine  Lord  by  the  avis  and  assent 

^*irira%  tuU  Lords  spiritual  and  temporal,  and  the  Commons  of  the  real 

Mi  altmeenT  *^  ^^^^^  ^^^  establish  that  if  any  of  his  subjects  stU 

offende  upon  the  see  or  in  any  porte  or  against  any  -pentm 

sons  estraungiers  &c,  or  against  any  other  persons  of  yoi 

Seople,  the  Chancellor  of  England  for  the  tjine  beyins 
eliverance  of  any  such  person,  &c,  or  for  restitution  tol 
to  every  such  person  so  robbed  or  despoiled  of  shipp,  or  god 
the  value  thereof,  have  authority  callving  to  hyme  any 
juges  of  the  one  or  other  bench  upon  bille  of  complaynt 
such  process  out  of  the  said  Chancerie  as  well  against  aU  mua 
ders  to  bring  them  into  the  Kings  Chancerie  there  to  answe, 
parties  in  general*^  The  stat  25  Hen.  8,  c.  19,  s.  4,  provid 
lack  of  justice  at  or  in  any  the  courts  of  the  Archbishop 
realm,*^  that  the  parties  grieved  may  appeal  to  the  Song's  ] 
in  the  King's  Court  of  Chancery,  and  that  upon  every  such  i 
commission  shall  be  directed  under  the  Great  Seal  to  such 
as  shall  be  named,  &c  like  as  in  case  of  appeal  from  the  A 
Argament  Court'*  Again,  the  jurisdiction  is  asserted  in  stat.  8  £1 
which  recites  its  object  to  be  **  for  the  avoiding  as  well 
and  tedious  suits,  as  also  of  great  charges  and  expenses  in  [ 
ting  of  civil  and  marine  causes  by  reason  of  divers  appeals  pe 
to  be  made,"  &c  and  enacts  that  all  and  every  suoi  judgm 
sentence  definitive,  as  shall  be  given  or  pronounced  in  ai 
and  marine  cause^  upon  appeal  lawfully  to  he  made  therein 
Queen's  Majesty  in  her  Highnesses  Court  of  Chancery^  by  sue 
missioners  or  delegates  as  shall  be  nominated,  &c.,  as  it  hal 
heretofore  used  in  such  cases,  shall  be  final,  &c.  So  in  the 
of  Lord  Nottingham,  as  given  in  the  Appendix  to  3  Swam 
604,  there  is  a  case  of  Blad  v.  Bamfield^  21  Nov.  26  Car.  2 
in  which,  upon  application  for  a  perpetual  injunction  to  i 
proceedings  against  a  Dane  for  the  seizure  of  property  of  ] 
subjects  in  Ireland,  the  seizure  being  sanctionea  by  the 
authorities,  the  Lord  Chancellor  said: — ^'I  think  never  w 
cause  more  properly  before  the  court  than  the  case  in  que 
first,  as  it  relates  to  a  trespass  done  upon  the  high  seas,  and 
it  may  seem  to  belong  to  the  cognizance  of  the  Admiral 
took  the  occasion  to  show  that  the  Court  of  Chancery  hath 
had  an  Admiralty  jurisdiction,  not  only  per  viam  appellatio 
per  viam  evocationis  too,  and  may  send  for  any  cause  out 
Admiralty  to  determine  it  here:  of  which  there  are  many 
dents  in  Noy's  MSS.  88;  and  in  my  little  book,  in  the  pre 
officio  Cancellariiy  s.  18,  and  in  my  parchment  book,  tit. 
ralty.  In  Denew  8f  Cullen  v.  SI?acA?Rep.  Cas.  in  Ch.  temp. 
437),  the  defendant  having  obtainea  a  decree  in  the  Admb 
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jae  Ports^  whereby  a  ship  was  adjudged  to  him,  the  Lord       s^* 
granted  a  commission  of  delegates  to  review  the  sentence —      stowb. 

Q  the  hearing  of  the  appeal,  the  former  sentence  was  revoked,       

>nd  into  which  the  appellant  had  been  obliged  to  enter  in       ^^^^' 
rt  below,  was  ordered  to  be  delivered  up  and  cancelled.     />^Z_ 
intiffi  were  his  sureties  in  that  bond  and  sought  relief  in    AmwU  m 
y  from  an  action  of  debt  which  the  defendant  had  brought  -^cS^w^  ^uU 
le  bond,  notwithstanding  the  reversal.     The  defendant  ^"^^^[,^12^^ 
d  to  the  bill  for  not  setting  forth  that  the  Lord  Warden  had 

0  grant  a  commission  of  delegates,  and  contended  ^^that  by 

1  of  this  realm  all  commissions  of  appeal  and  review  are  to 
Lted  by  the  King  out  of  this  court  and  not  elsewhere." 
urt  would  not  determine  whether  the  Lord  Warden  had  a 
tx)  grant  a  commission  of  del^ates ;  but  the  Lord  Chan- 
iclared,  **ihai  thouffh  this  court  hath  an  Admiralty  jurisdictions 
20uld  not  be  exercised  in  this  case,  because  the  time  for 
X  the  appeal  was  lapsed,  which  ought  to  have  been  done 
ifleen  days  after  the  sentence." 

;:bidg£,  J. — Assume  that  there  is  a  concurrent  jurisdiction, 
question  arises,  whether  the  officers  of  the  Court  of  Chan- 

ive  authority  to  administer  the  oath,  whilst  the  cause 
in  the  Admiralty  Court.         • 

hampsan. — The  authorities  show  how  the  practice  has  origi-  Argument 

and  how   the  Masters  Extraordinary  have  come  to  be 

d  for  this  purpose  as  officers  of  the  Admiralty  Court 

rr,  B. — There  is  no  evidence  of  their  ever  having  been 

ed  officers  of  that  court 

iE,  B. — What  is  the  earliest  instance  of  the  practice  ? 

hampson  referred  to  the  case  of  The  Sylvan^  2  Hagg.  Ad. 

>5 ;  where,  in  a  case  of  damage  by  collision,  an  affidavit 

n  Scotland  before  a  commissioner  for  taking  bail  in  prize 

was  held  irregular. 

PT,  B. — There  the  court  said,  ^*  it  has  been  usual  to  require 

idavits  to  be  made  here,  or  to  be  taken  by  commission  f 

here*^  must  mean  here  in  court 

SBID6E,  J. — I  don't  see  how  that  case  makes  out  the 

hompsan. — Perhaps  the  statute  14  &  15  Vict  c  99,  s.  16, 
thought  to  apply  to  this  case.  It  enacts,  that  "  every  court, 
ustice,  officer,  commissioner,  arbitrator  or  other  person,  now 
after  having  by  law,  or  by  consent  of  parties,  authority  to 
ceive  and  examine  evidence,  is  hereby  empowered  to  ad- 
r  an  oath  to  all  such  witnesses  as  are  legally  called  before 
ispectively." 

BRIDGE,  J. — How  can  that  apply  here.     The  Master  Ex- 
iry  was  not  authorized  either  by  law  or  by  consent  of  the 
to  receive  evidence, 
r  was  not  heard  in  reply. 

XKK,  C.  B. — I  am  of  opinion  that  this  conviction  is  wrong, 
t  the  affidavit  was  sworn  before  a  Master  Extraordinary, 
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Si^        who  has  not,  by  any  commission,  jurisdiction  to^administer  an  ot& 

V.  in  matters  arising  in  the  Court  of  Admiralty.     The  fact  that  the 

^^^       Court  of  Admiralty  has  acted,  or  will  act  on  such  an  affidavit,  can 

1S53.       not  confer  authority  to  administer  the  oath:  and  it  may  be,  tint 

--- -       that  court  has  chosen  to  act  upon  affidavits  so  sworn,  because  anj 

A^Si^    person  who  falsely  made  such  an  affidavit  in  order  to  impose  upoi 

A4nS^mii  ^^®  court,  would   Unquestionably  be  guilty  of   a  misdemeanor, 

kOwi  bg  Mailer  though  he  could  not  be  convicted  of  perjury. 

m  Chane&ry.       Parke,  B. — I  am  of  the  same  opinion.     The  office  of  a  Master 

in  Chancel^  is  coeval  with  the  history  of  that  Court;  and  thenk 

no  restriction  on  the  Lord  Chancellor  as  to  the  number  of  such 

Masters  he  may  make.     That,  however,  affi>rds  no  proof  that  tin 

Masters  have  authority  to  take  affidavits  on  oath  in  Admiralty  soh^ 

and  which  are  to  be  afterwards  used  in  the  Court  of  Admiralty.  Tb 

authorities  relied  on  for  the  prosecution  show,  that  on  a  prooeediif 

in  Chancery,  if  the  Court  of  Chancery  has  Admiralty  jurisdictki^ 

the  Masters  might  t^e  an  affidavit ;  but  that  proves  nothing  wha 

the  cause  is  in  the  Court  of  Admiralty.     I  quite  agree,  that  tki 

party  making  the  false  affidavit  with  a  view  to  its  being  nsed  k 

the  Admiralty  Court,  would  be  guilty  of  a  misdemeanor — fxx  b 

would  thereby  attempt  to  defraud  a  court 

Coleridge,  J.,  Piatt,  B.,  and  Williams,  J.,  concurred. 

Conviction  quashei 
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COURT  OF  CRIMINAL  APPEAL. 
November  19,  1853. 

(Before  Pollock,  C.  B.,  Parke,  B.,  Coleridge,  J., 
Williams,  J.,  and  Crompton,  J. 

Reg.  v.  Bailey,  {a) 

mmon  of  implements  of  housebreaking — Intent  to  commit  felony — 
Stat.  14  ^  15  Vict.  c.  19,  s.  1. 

staL  14  4r  15  Vict.  c.  19, «.  \,it  is  made  a  misdemeanor  if  any  person 
Satt  he  found  by  night  having  in  his  possession^  without  lawful  excuse 
Ae  proof  of  which  shall  lie  on  such  person),  any  pick-lock,  key,  crow, 
iek,  bit,  or  other  implement  of  house-breaking. 

Id^  that  in  order  to  constitute  the  offence,  the  possession  need  not  be 
nth  intent  to  commit  a  felony. 

THOMAS  BAILEY  was  tried  at  the  Middlesex  sessions  on 
Monday,  the  31st  Octber,  1853,  before  Henry  Withain,  Esq., 
)n  an  indictment  under  the  Act  for  the  better  prevention  of  Offences, 
&  15  Vict,  c  19,  8.  1.  The  indictment  charged,  that  Thomas 
iley,  on  the  5th  day  of  October,  a.d.,  1853,  about  the  hour 
twelve  in  the  night  of  tlie  same  day,  at  the  parish  of  St. 
lies,  Westminster,  in  the  County  of  Middlesex,  was  found  by 
fat  as  aforesaid,  then  and  there  having  in  his  possession,  without 
rinl  excuse,  certain  implements  of  housebreaking,  to  wit,  one 
imy,  and  one  chisel,  against  the  form,  &c.  The  jury  found  the 
soner  guilty  of  possession,  without  lawful  excuse,  and  they  also 
nd,  that  there  was  no  evidence  of  an  intent  to  commit  a  felony, 
ivas  contended  on  behalf  of  the  prisoner  by  his  counsel,  in  his 
trees  to  the  jury,  that  there  was  no  evidence  of  an  intent  to 
imit  a  felony,  and  that  such  evidence  was  requisite ;  after  ver- 
t  it  was  farther  contended  that  the  omission  of  the  words  ''with 
snt  to  commit  a  felony,"  rendered  the  indictment  bad  in  arrest 
jadgment.  Judgment  was  postponed,  and  the  said  Thomas 
iley  was  committed  to  the  House  of  Correction  at  Clerkenwell, 
abide  the  decision  of  the  Court  of  AppeaL 
Fhe  opinion  of  the  Court  of  Appeal  is  requested  as  to  whether 
'•  omission  of  the  words  "with  intent  to  commit  a  felony,"  renders 
i  indictment  bad  in  arrest  of  judgment,  and  whether  it  was  neces- 
T  to  prove  an  intent  to  commit  a  felony. 
No  counsel  was  instructed  for  the  prisoner. 

(a)  Beportad  bj  A.  Bittlvsioh,  Es^.,  Burisler->at-Law. 
^OL.  TI.  B 
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Rto.  Huddleston^  for  the  prosecution. — The  Ist  section  of  14  &  15 

^'  Vict  c  19,  upon  which  this  question  turns,  enacts,  that  (1)  if  «iiy 

t^'      person  shall  be  found  by  night  armed  with  any  dangerous  or  offcD- 
1853.       sive  weapon  or  instrument  whatever,  with  intent  to  break  or  aiet 
— 7        into  any  dwelling-house^  or  other  building  whatsoever^  and  commit  asji 
j^^jJ^^JJJ^b^  fi^^y  thereyiy  or  (2)  if  any  person  shall  be  found  by  night,  havbg  ii 
'    '  his  possession  without  lawful  excuse  (the  proof  of  whicm  excuse  shaD 

be  on  such  person),  any  pick-lock,  key,  crow,  jack,  bit,  or  other  im- 
plement of  housebreaking,  or  (3)  if  any  person  shall  be  found  bf 
night  having  his  face  blackened,  or  otherwise  disguised,  with  intent  l9 
commit  any  felony ,  or  (4)  if  any  person  shall  be  found  by  night  in  anj 
dwelling-house  or  other  building  whatsoever,  with  intent  to  commt 
any  felony  therein^  every  such  offender  shall  be  guilty  of  a  mil- 
demeanor,  and  being  convicted  thereof,  shall  be  liable  at  tbe 
discretion  of  the  court,  to  be  imprisoned  with  or  without  bail 
labour  for  any  term  not  exceeding  three  years.  That  section  thoe* 
fore  creates  four  offences;  and  as  to  three  of  them  the  intention  to 
commit  a  felony  is  expressly  made  part  of  the  offence ;  but  tk 
other,  of  which  the  prisoner  has  been  convicted,  has  not  that  ingr^ 
dient;  and  it  is  obvious  that  the  unlawful  possession  of  implemeate 
of  housebreaking  is  sufficiently  dangerous  to  society,  although  it 
may  be  unaccompanied  with  any  immediate  puipoee  of  comnuttiic 
a  felony.     (He  was  stopped  by  the  court)  | 

Pollock,  C.  B. — This  is  the  clearest  possible  case.  \ 

Conviction  e^ffirmeL 
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COUBT  OF  CRIMINAL  APPEAL. 
November  26j  1853. 

Reg.  r.  Luckhurst.  (a) 

^wusnhility  of  confession — Threat  held  out  in  the  presence  of  a  person 
Ukely  to  prosecute  for  the  offence. 

Mm  the  trial  of  an  indictment  for  an  unnatural  crime  with  a  mare^  one 
fike  witnesses^  in  the  presence  of  T.  the  owner  of  Hie  marcy  threatened 
^  give  the  prisoner  in  charge  to  the  police  if  he  did  not  tell  what 
)m^ness  he  had  in  T.U  stable,  where  the  mare  was.  At  that  moment 
'he  charge  had  not  been  made  known  to  the  prisoner^  but  it  was 
mmediaiefy  afterwards,  and  then  he  confessed. 

Idj  thai  this  confession  was  inadmissible  in  evidence,  having  been  made 
mder  the  influence  of  a  threat  held  out  to  him  in  the  presence  of  one, 
oho  being  the  owner  of  the  mare,  was  likelg  to  prosecute  for  the  offence. 

^HE  following  case  was  stated  by  Cress  well  J. : — 

The  prisoner  was  tried  before  me,  at  the  last  Maidstone 
sizes,  on  a  charge  of  having  committed  an  unnatural  crime  on  a 
re.  The  first  witness  for  the  prosecution  was  John  Taylor,  the 
terial  part  of  whose  evidence  was  as  follows : — I  live  at  Canter- 
vj ;  on  the  2nd  of  June  I  had  a  stable  at  the  George  and  Dragon, 
I  kept  a  mare  there.  There  was  a  gate  in  front  of  the  stall  in 
ich  she  was.     People  could  look  through  the  bars  of  it,  and  could 

over  into  the  stall.  I  had  locked  it  on  the  2nd  of  June.  In  the 
ning  I  found  a  man  in  the  stall.  The  prisoner  was  the  man. 
iras  then  after  eight  o'clock.  I  asked  him  what  business  he  had 
re?    He  said  some  one  had  locked  him  in.     I  said  I  had  the 

in  my  pocket     I  asked  what  was  the  matter  with  the  mare  ? 

said  he  had  not  hurt  it.  I  said  your  trowsers  are  undone. 
;n  I  let  him  out.  Then  I  went  and  told  Mr.  Willard,  the 
flord  of  the  stable.  Willard  went  to  the  stable  and  then  to 
•w's  with  roe.  We  there  saw  the  prisoner.  Willard  asked  him 
kt  business  he  had  in  the  stable.  I  observed  some  hairs  on  the 
oner's  trowsers,  all  round  the  front.  I  picked  them  off  and 
ired  them  to  him.  The  outer  door  of  the  stable  was  not 
:ed. 
ichard  Willard. — I  keep  the  George  and  Dragon.     I  went 

(a)  Bepoiied  bj  A.  Bittleston,  Esq.,  BArrister-at-Law. 
B  2 
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Bbo.        with  Taylor  on  the  2Dd  June  to  the  stable,  observed  the  conditio 

••  of  the  mare,  very  restless.     I  went  with  Taylor  to  Crow's,  and 

ucKHUBOT.   ^^  ^^^  prisoner.     I  called  him  out  and  said  I  wished  to  speak  to 

1853.        him.     I  said  I  wished  to  know  what  business  he  had  in  Tayloi^i 

TT^      stable,  as  it  was  my  fault  leaving  the  outside  door  open,  and  he 

eon/eimbfk     must  have  gone  through  my  premises  to  get  to  Taylor's.     He  siid 

"You  know."     I  said  "I  don't  know,  and  have  come  on  purpose 

to  know,  and  will  know  before  I  leave,  and  if  you  don't  tell  me  I 

will  give  you  in  charge  to  the  police  till  you  do  tell  me."    He 

said  again,  "  you  know."     I  said,  "  I  don  t  know,  but  accordiug 

to  what  I  could  see   of  the  mare,  it   is   the  best  of  my  hem 

that  you  had  connection  with  her."     He  said,  "  I  had ;  for  GoA 

sake  say  nothing  about  it."    He  offered  to  treat  me  or  give  me 

anything  to  say  nothing  about  it.     Then  I  left  him  at  Crow's  btr. 

Taylor  was  close  by  at  the  time  when   I  had   this  conversatktt 

with  him.     Cross-examined. — I  called  you  a  dirty  beast,  and  kft 

you  directly.     You  and  Taylor  then  went  to  the  stable. 

The  prisoner  was  not  defended  by  counsel,  and  no  objection  wm 
made  by  him  to  the  evidence,  but  the  counsel  for  the  proaecntioQ 
called  my  attention  to  the  nature  of  it  before  it  was  given:  I 
thought  it  best  to  receive  the  evidence  and  reserve  the  questicm  of 
its  admissibility. 

The  prisoner  was  found  guilty,  and  judgment  of  death  recorded 
I  have  now  to  request  the  opinion  of  this  Court  whether  tke 
evidence  of  Willard  was  admissible  or  not? 

This  case  was  entered  on  the  paper  for  November  12,  but  was  not 
argued  by  counsel.  It  was  afterwards  considered  by  Jervis,  C  J., 
Pollock,  C.  B.,  Parke,  B.,  Coleridge,  J.,  Cresswell,  J.,  Pktt,  R, 
and  Williams,  J. 

Parke,  B.  now  delivered  the  judgment  of  the  Court — ^We  lAo 
have  considered  the  case  are  of  opinion  that  the  evidence  of 
Willard  was  not  admissible.  He  certainly  used  a  threat  when  h 
said  to  the  prisoner  that  he  would  give  him  in  charge  to  the  pofioe 
if  he  did  not  tell.  At  the  time  of  making  that  threat  the  prem 
nature  of  the  charge  had  not  been  communicated  to  the  prisoner; 
but  before  he  made  a  confession  he  was  told  in  the  presence  of 
Taylor  that  the  charge  was  that  he  had  had  connection  with  ^ 
mare.  That  was  the  same  as  if  Taylor  had  done  what  Willaid 
did,  and  so  the  objection  is  got  rid  of,  that  the  inducement  wn 
held  out  by  one  who  had  no  authority  in  the  matter,  for  Tayki 
being  the  owner  of  the  mare,  was  a  person  likely  to  prosecute  (a 
the  offence.  It  is  just  the  same  as  if  the  inducement  had  beci 
held  out  by  Taylor  himself,  and  that  would  have  prevented  the 
evidence  from  being  received.     The  conviction  therefore  is  wroif. 

Conviction  reversed. 
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COURT  OF  CRIMINAL  APPEAL. 

November  26,  1853. 

Reg.  (7.  Jane  Sleeman.  (a) 

tsibility  of  confession — Inducement —  fVho  is  a  person  in  authorify. 

lid-servant  under  a  charge  of  setting  fire  to  a  farm  building 
mging  to  her  master^  was  given  into  the  temporary  custody  of  a 
rried  daughter  of  her  master ,  who  did  not  Uve  in  the  house,  and  had 
control  over  her  as  a  mistress.  Whilst  they  were  alone  together^ 
daughter  said  to  the  prisoner^  "  /  am  sorry  for  you,  you  ought  to 
fe  known  better ;  tell  the  truth,  whether  you  did  it  or  no ; "  and 
m  the  prisoner  replying  "  /  am  innocent,^  added,  **  donH  run  your 
I  into  more  sin,  but  tell  the  truth,"  She  then  confessed, 
that  the  confession  was  admissible,  for Jhat  the  words  used  did  not 
ouni  to  a  threat  or  inducement,  nor  were  they  used  by  any 
son  in  authority, 

IE  foUowiDg  case  was  stated  by  Martin,  B. : — 

This  case  was  tried  before  me  at  the  last  Summer  Assizes  for 
er  (1853),  and  the  prisoner  was  convicted.  The  prisoner  was 
ervant  of  John  Sandercock,  and  was  indicted  for  setting  fire 
farm  building  belonging  to  her  master  on  the  2nd  of  June, 
She  was  taken  into  custody  by  George  Stee,  a  policeman, 
te  15th  of  June.  She  was  about  to  go  away  from  him,  but  he 
inted  her,  saying  she  was  his  prisoner  upon  the  charge  of  this 
u  She  then  desired  to  change  her  dress.  He  said  she  might 
,  bat  that  she  must  remain  in  custody,  and  he  gave  her  into 
:hai^  of  a  Mrs.  Allen.  Mrs.  Allen  was  a  married  daughter 
r  master's,  but  did  not  live  in  her  father's  house,  and  had  no 
ol  over  the  prisoner  by  reason  of  any  relation  of  master  and 
nt.  Mrs.  Allen  went  with  her  into  a  lenny  where  her 
es  were,  but  both  Mrs.  Allen  and  the  prisoner  considered  that 
itter  was  in  custody. 

le  following  is  the  evidence  of  Mrs.  Allen,  so  far  as  is 
fflary  to  raise  the  question: — The  prisoner  was  given  into  my 
je  by  George  Stee  the  policeman.  I  took  her  into  the  lenny 
lange  her  clothes.  The  first  thing  I  said  to  her  was :  Jane,  I 
ery  sorry  for  you,  you  ought  to  have  known  better;  tell  me 

(a)  Reported  by  A.  Bittlbstoit,  Esq.,  BarrUter-at-Law. 
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Bbo.        the  truth,  whether  you  did  or  no.     She  said,  I  am  innocent   1 

**  said,  don't  run  your  soul  into  more  sin,  but  tell  the  truth;  she  then 

Sleeman.     began  to  cry,  and  sat  down  and  said  that  she  took  a  crop  of  fbrzc 

from  the  blow-frames,  and  she  only  meant  to  bum  the  machine- 

^^-       house.     She  then  went  on  to  state  how  she  set  the  place  on  fire, 

AdtmsiibOityof^^^  made  a  full  confession  of  her  guilt.     I  postponed  the  judg- 

cmfeuion,     ment,  as  I  desire  the  opinion  of  the  Court  of  Criminal  Apped, 

whether  the  above  confession  was  legally  admissible  in  evidence, 

and  if  not  legally  admissible,  I  request  that  the  Court  may  make 

an  order  for  the  discharge  of  the  prisoner. 

This  case  was  set  down  in  the  paper  for  November  12,  but  was 
not  argued  by  counseL  It  was  subsequently  considered  by  Jervia, 
C.  J.,  Pollock,  C.  B.,  Parke,  B.,  Coleridge,  J.,  Piatt,  B.,  and 
Williams,  J. 

Parke,  B.  now  delivered  the  judmnent  of  the  Court — ^In  this 
ease  we  all  think  that  there  was  really  no  threat  or  inducement  at 
all;  and  secondly,  that  Mrs.  Allen  was  not  a  person  in  such 
authority  that  an  inducement  or  threat  held  out  by  her  would 
render  the  confession  inadmissible.  The  evidence,  therefore,  was 
properly  received,  and  the  conviction  is  right. 

Conviction  cffirmed.  (i) 

(6)  See  Reg,  t.  Baidry^  5  Cox  C.  C.  523;  Beg^  t.  Hamah  Moon,  lb.  55S. 
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CENTRAL  CRIMINAL  COURT. 

October  29«  1853. 

October  Session. 

(Before  CfiBSSWELLf  J.^  and  Williams,  J.) 

Reg.  v.  Pabdenton  and  Wood,  (a) 

B|r4  Vkte,  97,  m.  13,  14,  and  \S ^Railways — Negligence  of  engine 
drivers — Jurisdiction, 

Jim  offence  alleged  to  be  committed  under  the  13th  section  o/3  ^  4  Vict, 
e.  97,  can  only  be  tried  at  Quarter  Sessions,  and  is  not  within  the 
jmsdiction  of  the  Central  Criminal  Court, 

^LM  neglect  of  the  driver  and  stoker  of  a  railway  engine  to  keep  a  good 
hok-out  for  signals,  according  to  the  rules  and  regulations  of  the 
ffdlway  company,  the  consequence  of  which  neglect  is,  that  a  collision 
occurs,  and  the  safety  of  passengers  is  endangered,  is  not  an  offence 
wthinjthe  15M  section  ofUie  above  act. 

^pHE  defendants  were  charged  upon  the  following  indictment, 
A  which  was  framed  under  the  3  &  4  Vict  c.  97,  ss.  13  and  15.  {b) 

CENTRAL  Criminal  Court,!      The  jurors  for  our  Lady  the 

to  wit.  j  Queen  upon  their  oath  present, 

'Alt  heretofore  and  after  the  making,  passing,  and  coming  into 

Stion  of  a  certain  act  of  Parliament  holden  in  the  third  and 
1  jears  of  the  reign  of  Her  present  Majesty,  Queen  Victoria, 
^'tuled  An  Act  for  Regulating  Railways,  and  at  the  time  of  the 
^wfiil  omissions  and  offence^  hereinafter  in  the  several  counts 
^  this  indictment  mentioned,  there  was  and  still  is  a  certain 
'Ulway  company  called  the  Great  Northern  Railway  Company, 
^^ing  the  proprietors  of  a  certain  railway  proceeding  from  the 
Iridi  of  St  Pancras,  in  the  County  of  Middlesex,  to  Peter- 
tough,  in  the  County  of  Lincoln,  and  to  other  places.  And  the 
tors  aforesaid,  upon  their  oath  aforesaid,  do  further  present  that 
fore  and  at  the  time  of  the  said  unlawful  omissions  and  offence 
ireinafter  next  mentioned,  R.  P.  and  J.  W.  hereinfter  respec- 
rely  mentioned,  had  voluntarily  entered  into  the  service  and 
uiloyment  of  the  said  company,  and  were  respectively  become 
d  were  servants  of  the  said  company,  that  is  to  say,  the  said  R.  P. 
d  become  and  was  engine-driver,  and  the  said  J.  W.  had  become 

•)  Beport«d  bj  B.  C.  Bobiksok,  Esq.,  Barrister-at-Law. 

h)  The  DMlietaMOt  is  giren  at  length,  as  it  may  form  a  ralnable  precedent  for  fatnre  cases, 
1  an  oommitted  by  tbe  magistrates  to  take  their  trial  at  qoarater  iHiioo. 
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and  was  fireman  in  the  service  and  employment  of  fl 
company,  for  hire  and  reward  to  them  respectively  in  that 
and  had  voluntarily  taken  upon  themselves  the  duti< 
responsibilities  appertaining  to  the  said  respective  ser^ 
employments.  And  the  jurors  aforesaid,  upon  their  oath  af( 
do  further  present  that  afterwards  and  whilst  the  said  R. 
J.  W.  were  in  the  service  and  employment  of  the  swd  : 
company  as  aforesaid,  to  wit,  on  the  thirty-first  day  of  Auj 
the  year  of  our  Lord  one  thousand  eight  hundred  and  fift] 
the  said  R.  P.  then  being  such  engine-driver  as  aforesud, 
the  course  of  his  employment  as  such  engine-driver,  hac 
upon  himself  and  was  trusted  with  the  direction  and  mana 
of  a  certain  locomotive  steam  engine,  having  divers,  to  wit, 
carriages  thereunto  attached,  containing  therein  divers  pas 
and  persons,  for  the  purpose  of  driving  the  said  engii 
carriages  along  the  paid  railway  of  the  said  company,  to  w; 
St.  Pancras  aforesaid  to  Peterborough  aforesaid;  and  t 
J.  W.  then  and  there  as  such  fireman  and  servant  as  af 
and  in  the  course  of  his  employment  as  such  fireman  and 
had  taken  upon  himself,  and  was  then  entrusted  with  the 
aiding  and  assisting  the  said  R.  P.  in  driving  the  said  ensi 
carriages  as  aforesaid.  And  the  jurors  aforesaid,  upon  th 
aforesaid,  do  further  present  that  the  said  R.  P.  being  such 
driver  as  aforesaid,  and  having  so  taken  upon  himself  am 
entrusted  with  the  direction  and  management  of  tl 
engine,  for  the  purpose  aforesaid,  according  to  and  in  the 
of  his  said  service  and  employment,  did  thereupon,  to  ' 
the  day  and  year  aforesaid,  proceed  to  drive,  and  aid  in  fac 
the  said  engine  and  the  said  carriages  thereto  attache< 
and  there  containing  the  passengers  aforesaid,  along  tl 
railway,  to  wit,  from  the  parish  aforesaid,  towards  Homsey 
county  of  Middlesex,  in  which  said  driving  of  the  said  eng 
the  said  carriages,  the  said  J.  W.  being  such  fireman  and  \ 
as  aforesaid,  and  having  so  taken  upon  himself  and  be 
trusted  with  the  duty  of  aiding  and  assisting  the  said  I 
aforesaid,  according  to  and  in  the  course  of  his  said  serv 
employment,  then  and  there  during  all  the  times  in  thi 
mentioned,  aided  and  assisted  the  said  R.  P.  And  the 
aforesaid,  upon  their  oath  aforesaid,  do  further  prese 
thereupon  it  became  and  was  the  duty  of  the  said  R.  P.  t 
and  of  the  said  J.  W.  to  assist  him  in  driving  the  said  eng 
carriages  along  the  said  railway,  in  a  cautious,  careful,  and 
manner,  and  it  became  and  was  the  duty  of  the  said  R 
J.  W.  during  the  said  passage  of  the  said  engine  and  carrias 
the  said  railway,  cautiously  to  watch  for  and  observe  aU 
and  notifications  of  actual  and  impending  danger  to  t 
engine,  carriages,  and  passengers,  and  immediately  upon  a 
notification  or  signal  of  danger,  to  use  their  best  endear 
check  and  diminish  the  speed  and  progress  of  the  said  eng 
carriages,  and  also  immediately  to  cause  notice  of  such  & 
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1  to  B.  S.9  T.  B.J  and  T.  M.,  then  and  there  being  guards        Bbg. 
mployment  and  service  of  the  said  company^  to  the  intent         *'• 
said  R.  S.,  T.  B.,  and  T.  M.,  then  and  there  being  such    j^^^! 

18  aforesaid,  might  then  and  there  co-operate  with  the  said        

ind  J.  W.,  being  such  engine-drivers  and  firemen  re-  ^^^^- 
y,  in  diminishing  the  speed  and  progress  of  the  said  engine  RaOwagt— 
lages,  and  in  stopping  the  same.  And  the  jurors  lUbresaid,  NtgUffm»— 
eir  oath  aforesaid,  do  further  present  that  afterwards  and  ^^'ritdtctitm. 
he  said  engipe,  carriages,  and  passengers  were  so  passing 
be  said  railway  towards  Homsey  aforesaid,  and  were 
hing  a  certain  railway  station  on  the  said  railway,  called 
msey  station,  to  wit,  at  Homsey  aforesaid,  in  the  said 
of  Middlesex,  and  within  the  jurisdiction  of  the  said 
Criminal  Court ;  and  whilst  the  said  engine  was  so 
hing  the  said  station  with  great  speed,  force,  and  violence, 
1  railway  became  and  was  obstructed,  to  wit,  by  a  certain 
i  called  a  tender,  at  and  near  to  the  said  station,  in  such 
that  the  said  engine,  proceeding  as  aforesaid,  became  and 
jreat  and  imminent  peril  of  being  propelled  against  the  said 
tioD,  to  the  great  endangerment  of  the  lives  and  limbs  of 
1  passengers  passing  along  the  said  railway;  whereupon 
of  impending  danger  to  the  said  engine,  carriages,  and 
«r8  was  signified  to  them  the  said  R.  r,  and  J.  W.,  to  the 
hat  the  speed  and  progress  of  the  said  engine  and  carriages 
e  checked,  slackened,  and  diminished ;  that  is  to  say,  by  the 
on  to  them  of  a  certain  red  flag,  then  and  there  being  the 
ised  in  such  cases,  as  the  said  B.  P.  and  J.  W.  then  and 
•ell  knew.  And  the  jurors  aforesaid,  upon  their  oath 
d,  do  further  present  that  the  said  B.  P.  and  J.  W.,  then 
re  being  such  engine-driver  and  fireman  respectively,  and 
3  to  and  in  the  employ  of  the  said  company  as  aforesaid,  and 
)  charged  with  the  duties  and  responsibilities  as  aforesaid, 
irding  their  duty  in  that  behalf^  then  and  there,  to  wit,  on  the 
1  year  aforesaid,  at  Hornsey  aforesaid,  in  the  county  of 
iex,  and  within  the  jurisdiction  of  the  said  Central  Criminal 
unlawfully,  negligently,  and  whilst  the  said  danger  was  so 
log  as  aforesaid,  did  altogether  fail  in  their  said  duty  in  that 
and  the  said  B.  P.  then  and  there  unlawfully  and 
Qtly  did  altogether  fail  and  omit  to  drive,  and  the  said 
unlawfully  and  negligently  failed  and  omitted  to  assist  him 
Qg,  the  said  engine  and  carriages  along  the  said  railway,  in 
>U8,  careful,  ana  vigilant  manner.  And  the  said  B.  P.  and 
>hen  and  there,  and  during  all  the  time  last  aforesaid,  and 
the  passage  of  the  said  engine  and  carriages  along  the  said 
w  aforesaid,  unlawfully  and  negligently  did  altogether  fail 
ut  cautiously  to  watch  for  and  observe  any  signals  and 
tions  of  danger  to  the  said  engine,  carriages,  and  passengers, 
'  not  and  would  not  observe  the  said  notice  and  signal  so 
jdas  aforesaid,  and  then  and  there  and  during  all  the  time  last 
id,  did  altogether  fail  and  omit  to  use  any  endeavours 
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whatever  to  check  or  diminish  the  speed  and  progrett  of  th^ 
engine  and  carriages^  and  did  not  nor  would  cause  any  notk 
such  impending  danger  to  be  given  to  the  said  B.  S.f  T.  &j 
T.  M.y  so  being  such  guards  as  aforesaid^  to  the  intent  thtl 
said  R  S.,  T.  R,  and  T.  M.,  might  oo-operate  with  th^n  tba 
-.,.-wM^—  I^  P*  ai^d  J-  W.,  in  stopping  or  diminishing  the  progress  of 
JVe^%mc»—  said  engine  and  carriages,  and  on  the  contrary  tnereof  tbs 
Jmudictitm,  ^  p^  ^^j  j^  y^^^  ^y^^  ^^  ^^^^  unlawfully  and  nc^^ently- 
notwithstanding  the  said  notification  and  signal  of  danger 
drive  the  said  engine  in  so  incautious,  careless,  and  neguf^ 
manner,  and  with  such  speed  and  violence,  and  without  id 
way  regarding  the  said  signal  and  notification  of  dang« 
aforesaid,  and  without  in  any  proper  manner  cheddng 
diminishing  the  said  speed  and  progress  of  the  eaid  engbe, 
owing  to  and  by  reason  of  the  unlawful  and  negligent  omin 
aforesaid,  the  said  engine  was  then  and  there  propelled,  jaou 
and  forced  with  great  violence  against  the  said  obstmeti 
whereby  the  passage  of  the  said  engine  along  the  said  nolwaji 
then  and  there  greatly  obstructed  and  impeded,  and  the  lives  i 
limbs  of  divers  persons,  being  the  passengers  aforesiud,  thai  a 
there  passing  along  and  being  upon  the  said  railway,  to  wit,  I 
J.  D.,  Bart.,  T.  C,  Esq.,  and  H.  I.  were  greatly  bjored  i 
endangered,  against  the  form  of  the  statute  in  such  casew 
and  against  the  peace  of  our  said  Lady  the  Queen,  her  em 
and  dignity. 

Second  dnint. — And  the  jurors  aforesaid,  upon  their  ei 
asoresaid,  do  further  present  that  before  and  at  the  time  of  tl 
unlawful  omissions  and  offence  hereinafter  next  mentioned,  i 
said  R.  P.  and  J.  W.  had  voluntarily  entered  into  the  service  n 
employment  of  the  said  railway  company,  and  had  respectin 
become  and  were  servants,  that  is  to  say,  the  said  B.  P.  ^ 
become  and  was  engine-driver,  and  the  said  J.  W.  had  become  fl 
was  fireman  in  the  service  and  employ  of  the  said  comptnTi ' 
hire  and  reward  to  them  respectively  in  that  behalf,  and  h 
voluntarily  taken  upon  themselves  such  service  and  employe 
to  be  by  them  respectively  performed  in  accordance  with  D 
subject  to  the  bye-laws,  rules  and  regulations  of  the  said  comptf 
And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  fiw 
present,  that  afterwards  and  whilst  the  said  B.  P.  and  J.  W.  w< 
so  in  the  service  and  employment  of  the  said  railway  company 
aforesaid,  to  wit,  on  the  thirty-first  day  of  August,  in  the  yetf 
our  Lord,  one  thousand  eight  hundred  and  nfly-three,  w  * 
B.  P.  then  being  such  engine-driver  as  aforesaid,  had  taken  % 
himself  the  direction  of  and  management  of  a  certain  locomot 
steam-engine,  having  divers,  to  wit,  twenty  carriages  thereoJ 
attached,  containing  therein  divers  passengers  and  persons  for  i 
purpose  of  driving  the  said  engine  and  carriages  along  a  ceiti 
railway  of  the  said  company,  called  the  Great  jN^orthem  Eailin 
to  wit,  from  St.  Pancras  aforesaid,  to  Peterborough  aforesaid,  fl 
the  said  J.  W.  then  and  there  as  such  fireman  and  servaat 
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and  in  the  coarse  of  his  employment  as  sach  fireman 
it,  had  taken  upon  himself  and  was  then  entrusted  with 
»f  aiding  and  assisting  the  said  R.  P.  in  driving  the  said 
1  carriages  as  aforesaid.  And  the  jurors  aforesaid,  upon 
aforesaid,  do  further  present  that  the  said  B.  P.  beins 
le-driver  as  aforesiud,  and  having  so  taken  upon  himself 
entrusted  with  the  direction  and  management  of  the  said 
r  the  purposes  aforesaid,  did  thereupon,  to  wit,  on  the 
ear  aforesaid,  proceed  to  drive,  and  md  in  fact,  <hnve  the 
e  and  the  said  carriages  thereto  attached,  then  and  there 
;  the  passengers  aforesaid,  along  the  said  railway,  to  wit, 
?ancra8  aforesaid,  towards  Homse^  aforesaid,  in  which 
]g  of  the  said  engine  and  the  said  carriages,  the  said 
ing  such  fireman  and  servant  as  aforesaid,  and  having 
there  taken  upon  himself  and  being  entrusted  with  the 
iding  and  assisting  the  said  R.  P.  as  aforesaid,  according 
the  course  of  his  said  service  and  employment,  then  and 
daring  all  the  times  in  this  count  mentioned,  aided  and 
e  said  K.  P.  And  the  jurors  aforesaid,  upon  their  oath 
do  further  present  that  at  the  time  of  the  commission  of 
3  and  omissions  hereinafter  next  mentioned,  the  existence 
ing  danger  and  obstruction  to  any  engine  and  carriage 
I  upon  the  said  railway,  was  according  to  the  laws, 
regulations  of  the  said  railway  company,  to  be  notified 
ineman  and  fireman  upon  such  engine,  by  certain  signals 
)veable  as  fixed,  used,  and  approved  by  the  said  company, 
aay  as  well  by  a  certain  wooden  arm  nused  so  as  to  form 
al  position  with  a  fixed  post  attached  to  the  same,  as  by 
le  red  flag  to  be  exhioited  to  such  engineman  and 
And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
esent  that,  according  to  the  laws,  rules,  and  regulations  of 
mpany ,  all  engine-drivers  and  firemen  driving  and  assisting 
;  any  locomotive  steam-engine  alons  the  said  railway, 
t  the  time  of  the  commission  of  the  onence  and  omissions 
r  mentioned  were,  required  to  keep  a  good  look-out  for 
xed  signals  at  the  several  railway-stations  on  the  said 
nd  also  to  keep  a  good  look-out  for  all  signals  exhibited 
id  railway,  and  also  to  give  immediate  attention  to  all 
lis,  and  to  obev  such  signals,  even  should  such  engine- 
ink  such  signals  wrong,  except  he  should  see  danger  in 
Buch  signals,  and  upon  the  exhibition  of  a  red  flag 
dy  to  stop  the  progress  of  any  engine  under  their 
ent  and  direction,  proceeding  along  sudi  railway.  And 
8  aforesaid,  upon  their  oath  aforesaid,  do  further  present 
rwards  and  whilst  the  said  engine,  carriages,  and  pas- 
irere  so  passing  along  the  said  railwav  towards  Homsey 
•  and  were  approaching  a  certain  railway  station  on  the 
way,  called  the  Hornsev  station,  to  wit,  at  Homsey 
>  m  the  said  county  of  Middlesex,  and  within  the  juris- 
f  the  said  Central  Criminal  Court,  with  great  speed,  force. 
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Rbo.  and  Tiolence,  the  said  railway  became  and  was  obetruc 
p  ^  by  a  certain  carriage  called  a  tender,  at  and  near  t 
akdWood.    station,^  in  such  manner,  that  the    said  eneine  pro 

aforesaid,  became  and  was  in  great  and  immment  pei 

]^       propelled  against  the  said  obstruction,  to  the  great  en< 

RaUwag§-~    ^^  ^^  ^^^^^  ^^^  limbs  of  the  said  passengers  passing  ale 

Negligence—   railway ;  whereupon  one  of  the  moveable  signals  of  < 

JurUdietum.    ghown  and  exhibited  to  the  said  E.  P.  and  the  said  J,  W. 

the  said  fixed  signals  of  danger  was  also  exhibited  to  hifl 

railway  station   at   Homsey  aforesaid,   and    notice  o 

impenaing  danger  was,  according  to  the  rules  and  reg 

the  said  company,  duly  signified  to  them  the  said  B.  P. 

by  the  signals  aforesaid,  to  the  intent  that  the  said 

J.  W.  might  be  forewarned  of  the  said  danger,  and  mis 

said  engine,  and  prevent  the  same  from  l^ing  propd 

the  said  obstruction  as  aforesaid.     And  the  jurors  afor 

their  oath  aforesaid,  do  further  present,  that  the  said 

J.  W.  then  and  and  there  respectively  being  such  eo] 

and  fireman  and  servants  of  tne  said  company  as  afoi 

then  and  there   respectively  being  upon  the  said  e\ 

driving  and  assisting  in  driving  the  same,  not  regardim 

and  regulation  of  the  said  company,  and   the  duty  of 

said  R.  P.  and  J.  W.  in  that  behalf  then  and  there,  to 

day  and  year  aforesaid,  at  Hornsey  aforesaid,  in  the 

Middlesex  aforesaid,  and  within  the  jurisdiction  of  the  si 

Criminal    Court,    whilst    the   said    danger    was    so 

as  aforesaid,  and  during  all   the  time  the  S2ud  signal 

exhibited  to  them   as    aforesaid,    unlawfully,    neglige 

contrary  to  the  rules  and  regulations  of  the  said  con 

altogether  violate  and  disregard  the  said  rules  and  re^li 

contrary  thereto,  unlawfully  and  negligently  did  fail  ai 

keep  a  good  look-out  for  the  said  fixed  signal  at  the  ss 

station,  and  altogether  omitted  to  regard  or  to  pay  any  at 

the  same,  and  during  all  the   time   last  aforesaid,    i 

negligently,  and  contrary  to  the  said  rules  and  regul 

altogether  fail  and  omit  to  keep  any  look-out  for  either  < 

signals,  or  any  signals  whatever  exhibited  on  the  said  ra 

to  obey  or  give  any  attention  whatever  to  the  siud  signali 

the  said  R.  P.  and  J.  W.  well  knew  and  saw,  as  the  fac 

there  was  no  danger  in  obeying  such  signal,  but  on  tin 

thereof,  and  notwithstanding  the  exhibition  of  the  sa 

unlawfully,  negligently,  and  contrary  to  the  said  rules  ai 

tions  then  and  there  contained,  did  continue  to  drive  am 

be  driven  and  propelled,  the  said  engine,  with  so  much 

speed,  and  without  stopping  or  in  any  way  checking 

forthwith,  as  they  could,  should,  and  ought  to  have  < 

owing  to  such  their  said  acts  and  omissions,  and  by  reasc 

the  said  engine  was  then  and  there  propelled,  jammed,  i 

with  great  violence  against  the  said  obstruction,  whereb 

passage  of  the  said  engine  along  the  said  railway  was 
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greatly  obstructed  and  impeded,  and  the  lives  and  limbs  of  Bsck 

I  persons,  bein^  the  passengers  aforesaid,  then  and  there  *• 

^along  and  being  upon  the  said  railway,  to  wit,  Sir  J.  D.,  J^wbic©! 

y  T.  C.,  Esq.,  and  H.  J.  were  greatly  injured  and  endangered,  

8t  the  form  of  the  statute  in  such  case  made  and  provided,  ^^* 

gainst  the  peace  of  our  said  Lady  the  Queen,  her  Crown  and  jj^^j^ 

ty.  NegUgene^ 

ird  Count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  Jyf*»^^ctum, 
rther  present  that  at  the  time  of  the  commission  of  the  offence 
nafter  next  mentioned,  the  said  B.  P.  was  en^ne-driver,  and 
ud  J.  W.  fireman,  and  each  of  them  respectively  was  a  ser- 
in the  employment  of  the  said  railway  company,  called  the 
t  Northern  Kailway  Company ;  and  that  the  said  B.  P.  and 
'.,  being  respectivelv  such  engine-driver  and  fireman,  and  ser- 
as  aforesaid,  after  the  passing  of  the  said  act  of  Parliament  in 
fst  count  of  this  indictment  mentioned,  to  wit,  on  the  day  and 
aforesaid,  on  a  certain  railway  of  the  said  company,  called  the 
t  Northern  Railway,  at  Homsey  aforesaid,  in  the  county  of 
Uesex  aforesaid,  ana  within  the  jurisdiction  of  the  said  Central 
inal  Court,  unlawfully  and  negligently  did  drive  a  certain 
ay  engine,  having  attached  thereto  divers,  to  wit,  twenty  car- 
•,  containing  divers,  to  wit,  five  hundred  persons,  then  and 
\  passing  along  and  being  on  the  said  railway,  upon  and  against 
lain  carriage  called  a  tender,  then  and  there  bein^  on  the  said 
ray,  whereby  not  only  the  passage  of  the  said  engine  and  car- 
BBwere  then  and  there  greatly  obstructed  and  impeded,  but  the 
)  and  limbs  of  divers  of  the  said  persons  then  and  there  passing 
ig  and  being  on  the  said  railway,  to  wit.  Sir  J.  D.,  Bart.,  T.  C, 
[.)  and  H.  «f.  were  greatly  injured  and  endangered ;  against  the 
&  of  the  statute  in  such  case  made  and  provided,  and  against  the 
M  of  our  said  Ladv  the  Queen,  her  Crown  and  dignity. 
^mUiOnmt. — And  the  jurorsaforesaid,  upon  their  oath  aforesaid, 
brther  present  that  heretofore  and  at  the  time  of  the  commis- 
i  of  the  offence  hereinafter  next  mentioned,  and  after  the  passing 
tkact  of  Parliament  in  the  first  count  of  this  indictment  men- 
■rfj  Sir  J.  D.,  Bart,  T.  C,  Esq.,  and  H.  J.,  and  divers  other 
pJiM  were  being  conveyed  on  a  certain  railway,  called  the  Great 
Wem  Railway ;  and  the  jurors  aforesaid,  upon  their  oath  afore- 
ii  do  further  present  that  whilst  the  said  persons  were  so  being 
^ed  upon  the  said  railway  as  aforesaid,  to  wit,  on  the  day  and 
j*rfore8aid,  at  Homsey  aforesaid,  in  the  county  of  Middlesex 
Mnd,  the  said  B.  P.  unlawfully  and  wilfully  did  drive  and  force 
yrin  locomotive  steam-engine,  then  and  there  being  attached  to 
^carriages  containing  the  said  persons  so  conveyed  as  afore- 
Pittd  uang  the  said  railway,  against  a  certain  carriage  called 
ly^ithen  and  there  being  on  vie  said  railway,  with  so  much 
■K  ud  violence,  and  in  such  manner  as  then  and  there  to  endan- 
P^  4c  safety  of  th^  said  persons  so  then  and  there  being  conveyed 
'  ttd  QpoQ  the  said  railway  in  the  said  carriages,  and  whereby 
^  >«^  of  the  said  persons  respectively  then  and  there  was 
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Bbo.  endangered ;  and  the  jurors  aforesaid,  upon  their  oath  aforen 
PAMMorro  '^^^^'^  present  that  the  said  J,  W.  then  and  there  was  pa 
AND  ^^dT   aiding,  assisting,  conforting,  and  maintaining  the  aaid  B.  r. 

and  commit  the  offence  and  misdemeanor  aforesaid,  against  th . 

]^'  of  the  statute  in  such  case  made  and  provided,  and  agum 
BttOwayt-^  peace  of  our  said  Lady  the  Queen,  her  Crown,  md  d^mtj. 
Negtigmef-^  Montagu  Chambers^  Q.C.  (Johnson  with  him),  opened  the  os 
T  i.^.._  ^j^^  prosecution,  by  which  it  appeared  that  the  defendants  wm 
driver  and  stoker  of  a  passenger  train  on  the  Great  Nctt 
Railway ;  that,  by  the  rules  and  regulations  of  the  cmnpan  ^ 
were  bound  to  keep  a  good  look-out  during  the  journey,  ats 
ticularly  when  approaching  stations,  for  any  signals  that  mi^ 
made  to  them  by  the  company's  oflScers ;  that,  on  the  day  in 
tion,  they  were  conducting  a  passenger  train,  when,  just  a^ 
approached  the  Homsey  station,  a  signal  was  made  to  them  toi 
in  consequence  of  an  express  train  coming  along  the  same) 
But,  instead  of  keeping  a  good  look-out,  their  backs  i 
turned  to  the  signal  man,  and  they  were  talking  to  each  od 
The  consequence  was  that  a  collision  took  place,  by  which  sen 
passengers  were  injured  and  the  lives  of  otners  endan^red.  1 
leamedcounsel  said  a  question  would  arise,  under  Uie  14Ui8ecti(»l 

(c)  The  following  sections  of  the  ict  are  the  materiftl  ones: — 
Sect  13.  And  be  it  enacted,  that  it  shall  be  lawful  for  any  officer  or  agent  of  a^f  ill 
companj,  or  for  anj  special  constable  dnlj  appointed,  and' all  each  peiaoos  as  thej  bm^oI 
their  assistance,  to  seize  and  detain  any  engine-driver,  goard,  porter,  or  other  tmttt  h 
emploj  of  such  oompanj,  who  shall  be  found  drank  while  em  ployed  upon  the  ruhn/,*< 
mit  any  offence  against  any  of  the  bye-laws,  rules,  or  regulations  of  soch  ooinpsBj;  9i 
wilfully,  maliciously,  or  negligently  do,  or  omit  to  do,  any  act  whereby  the  life  or  GaA<f  < 
person  passing  along  or  being  upon  the  railway  belonging  to  such  company,  or.  tfai  M 
thereof  respectively,  shall  be  or  might  be  injured  or  endangered,  or  whereby  tbi  {■■ 
of  any  of  the  engines,  carriages,  or  trains,  shall  be  or  might  be  obstructed  or  i^H 
and  to  convey  such  engine-driver,  guard,  porter,  or  other  servant  so  offending,  or  isf  ^ 
counselling,  aiding,  or  assisting  in  such  offence,  with  all  convenient  despatch,  bifcn  M 
justice  of  the  peace  for  the  place  within  which  such  offence  shall  be  committed,  vitkiiti 
other  warrant  or  authority  than  this  act;  and  every  such  person  so  offending,  and  emjp* 
counselling,  aiding,  or  assisting  therein,  as  aforesaid,  shall,  when  convicted  before  nek  jii^ 
as  aforesaid  (who  is  hereby  authorized  and  required  upon  complaint  to  him,  made  Qpi  ' 
without  information  in  writing,  to  take  cognisance  thereof,  and  to  act  summarily  iitkif 
mises),  in  the  discretion  of  such  justice,  be  imprisoned,  with  or  without  hard  labour,  f** 
term  not  exceeding  two  calendar  months,  or  in  the  like  discretion  of  such  justice  shtll,ftr'* 
such  offence  forfeit  to  Her  Majesty  any  sum  not  exceeding  t 
ment  thereof  shall  be  imprisoned,  with  or  without  hard  lab 
not  exceeding  two  calendar  months,  as  such  justice  shall  appoint, 
termined  on  payment  of  the  amount  of  the  penalty,  and  every  such  penalty  shall  be  r 
the  next  ensuing  Court  of  Quarter  Sessions,  in  the  usual  manner. 

Sect.  14.  Provided  always,  and  be  it  enacted,  that  (if  upon  the  hearing  of  any  nek  ' 
plaint  he  shall  thmk  fit)  it  shall  be  lawful  for  such  justice  instead  of  deciding  npoo  the^ 
of  complaint,  summarily  to  commit  the  person  or  persons  charged  with  such  offence  if 
for  the  same  at  Quarter  Sessions  for  the  county  or  place  wherein  such  offence  shall  bif* 
committed,  and  to  order  that  any  such  person  so  committed  shall  be  itnpritoned  sod  k^ 
in  any  of  Her  Majesty's  gaols  or  houses  of  correction  in  the  said  county  or  place  in  tbi  ^ 
time,  or  to  take  bail  for  his  appearance  with  or  without  sureties,  in  his  discretion;  aii  ' 
such  person  so  offending  and  convicted  before  such  Court  of  Quarter  Sessions  as  sl^ 
(which  said  court  is  hereby  requbed  to  take  cognizance  of,  and  to  hear  and  de(«SBiB0 
complaint),  shall  be  liable,  in  the  discretion  of  such  court,  to  be  imprisoned,  with  or  ^ 
hard  labour,  for  any  term  not  exceeding  two  years. 

Sect  15.  And  be  it  enacted,  that  from  and  after  the  passing  of  this  act,  emy  p«H^ 
shall  wilfully  do  or  oanse  to  be  done  anythmg  in  such  manner  as  to  obatnict  uj  Mg^ 
carriage  using  any  railway,  or  to  endanger  the  safety  of  persons  conveyed  in  or  opon  the  ^ 


like  discretion  of  such  Justice  shtu,  V** 

ixceeding  ten  pounds;  and  in  daftak^ 

hard  labour,  as  aforesaid,  ferfsekf^ 

e  shall  appoint,  such  commitOMOt  ti  ■* 
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f  Parliament,  as  to  the  mode  of  prosecuting.  It  enacted 
igistrate  before  whom  the  investigation  took  place,  in 
itance,  mi^ht  send  the  case  to  the  quarter  sessions,  but 
[  no  directions  as  to  the  mode  in  which  it  was  to  be  there 
whether  by  bill  before  the  grand  jury,  or  otherwise. 
SIX,  J. — I  do  not  think  there  is  any  difficulty  on  that 
e  section  enacts  that,  if  the  justice  thinks  fit,  he  may 
offender  for  trial  to  the  quarter  sessions,  and  may  order 
letained,  or  may  admit  him  to  bail  until  the  trial.  The 
can  only  be  by  indictment  in  the  ordinary  way.  But 
irt  of  quarter  sessions  ? 

the  deputy  clerk  of  the  arraigns,  said  that  it  was  not 
itral  Criminal  Court  Act,  the  judges  appeared  to  have 
ower  as  they  had  *  upon  the  circuit,  except,  of  course, 
was  given  by  the  commission  of  assize, 
f  admitted  that  there  was  no  act  which  placed  the  Cen- 
lal  Court  in  the  same  position  as  a  court  of  quarter 
But  still  the  question  wonld  arise  whether,  although  the 
I  alleged  to  be  against  the  form  of  the  statute,  the  indict*- 
ot  disclose  an  offence  at  common  law,  where  it  charged 
rering  the  lives  of  Her  Majesty's  subjects. 
ELi^  J. — Do  you  mean  to  argue  that  if  a  man  were  to 
rse  furiously  through  the  public  streets  without  hurting 
,  that  he  would  be  guilty  of  a  misdemeanor  because  he 
mvicted  of  manslaughter  if  any  one  were  knocked  down 
kUIed? 

s,  then  contended  that  even  if  the  three  first  counts 
be  supported,  the  fourth  count,  which  was  framed  upon 
h  section,  might  be  sustained. 

BLL,  J. — Suppose  no  signal  at  all  had  been  made,  can 
that  he  was  driving  at  an  improper  speed  ? 
f  admitted  that  he  could  not 

BLL,  J. — Then  the  real  fault  was,  the  not  seeing  the 
w  can  you  make  that  a  wilful  act  ? 
f. — By    turning  away  from  the  place  where  signals 
zpected  to  be  made,  and  by  talking  together,  the  defen- 
wilfuJly  neglecting  their  duty. 

ELL,  J. — "Yes ;  but  they  were  doin^  no  act  which  caused 
nor  could  their  neglect  be  siud  to  be  wilful  neglect. 
«  could  not  state  that  the  evidence  would  do  more 
»8e  a  wilful  omission  of  duty  on  the  part  of  the  de- 

ELL,  J. — Without  hearing  the  evidence,  I  think  this 
w  ripe  for  decision.  Whatever  construction  may  be 
he  13th  and  14th  sections  of  the  act  referred  to  as  regards 
hree  counts,  I  have  no  difficulty  in  saying  that  these 
not  disclose  any  offence  at  common  law ;  and,  if  the 

r  MBst  theran,  shall  be  guilty  of  a  mudemeanor,  and  being  oonficted  thereof 
at  the  diicareCion  of  the  ooort  before  which  he  shall  hare  been  coovicted,  to  be- 
&  or  without  bard  htboar,  for  any  term  not  exceeding  two  years. 


Rbo. 

9. 
PABDEMTOir 

AHD  Wood. 

18&S. 
JRaiiwaf» — 


256 


CBIMINAL  LAW  CASES. 


Bbo. 

9. 

Pardditor 
▲HD  Wood. 

185S. 


JmMioiiom, 


evidence  would  support  the  charge  upon  the  statute,  it  is  cleulf 
not  triable  here,  it  should  have  ^n  prosecuted  at  the  Qiuurts 
Sessions.  It  is,  no  doubt,  an  important  question  under  the  15tk 
section,  whether  the  negligent  omission  to  see  a  signal,  or  ntW 
the  negligent  omission  to  keep  a  good  look-out,  whether  any  nu^ 
chief  occurs  or  not,  is  cognizable  by  a  Criminal  Court.  Aocorduf 
to  the  strict  letter  of  the  statute,  if  at  any  point  between  Londoi 
and  York  the  driver  is  not  constantly  on  the  watch,  although  tk 
line  is  apparently  dear  at  the  time,  and  no  accident  happens,  hi 
would  be  punishable.  As  to  whether  or  not,  however,  tnia  is  tU 
ri^ht  construction,  I  offer  no  opinion.  As  to  the  fourth  coaDt»I 
thmk  there  is  no  pretence  for  saying  that  the  omission  to  keep  i 
good  look-out  is  an  offence  within  the  15th  section.  It  is  not  doin^ 
or  causing  to  be  done,  any  act  producing  the  consequences  theiem 
mentioned.  Moreover,  it  appears  to  me  that  that  section  is  mon 
particularlv  directed  against  the  wilful  and  wanton  acts  of 
strangers,  by  which  the  lives  of  the  public  may  be  endangered. 

Williams,  J. — I  entirely  agree  with  the  opinion  expressed  hj' 
my  learned  brother  upon  all  the  points  to  wmch  he  has  reiemi 
It  is  impossible  to  conceive  that  this  omission  was  a  wDM 
omission,  because,  in  all  human  probability,  it  would  ii 
the  loss  of  life  to  the  very  parties  who  were  guilty  of  it 
15th  section^  I  think,  clearly  applies  to  the  acts  of  i 
unconnected  with  the  company  at  the  time,  wantonly  obsJ 
engines  by  putting  stones  or  other  things  upon  the  line,  and 
causing  wiltul  damage  to  the  train.  This  appears  to  be  so 
the  circumstance  that  the  punishment  for  misconduct  on  the 
of  those  in  the  immediate  service  of  the  company  had  been 
viously  provided  for. 

7^  defendants  were  acqmUxL 

Montagu  ChamberSy  Q.  C,  and  Johnson,  for  the  prisoner. 
WWunsy  Seijeant,  and  Party,  for  the  defendants. 
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COURT  OF  CRIMINAL  APPEAL. 

January  21^  1854. 

fore  Jervis,  C.  J.,  Wightman,  J.,  Cresswell,  J., 
Platt,  B.,  and' Willi AM3,  J. 

Reg.  v.  Greenhalgh  and  another,  (a) 

pretences — Obtaining  valuable  security — Order  for  payment  of 
money— Stat.  7  4*  8  Geo.  4,  c.  29,  ss.  5,  53. 

rr  by  the  president  of  a  burial  society  upon  the  treasurer  for  the 
eni  of  a  sum  of  money  to  bearer  on  account  of  the  society,  is  a 
ble  security  within  the  meaning  of  stat,  7  Sf  S  Geo.  4,  c.  29, 
2nd  53  ;  and  a  member  who  obtained  such  an  order  by  false  pre- 
r  was  held  properly  convicted  of  that  offence,  though  the  rules  had 
*r  beenlcerti/ied  or  enrolled. 

\  following  case  was  reserved  by  the  Recorder  of  Bolton : — 
Lt  the  General  Quarter  Sessions  for  the  borough  of  Bolton, 
on  the  19th  of  December,  1853,  David  Greenhalgh  and 
i  Clapham  were  tried  before  me  on  an  indictment  charging 
ey,  bv  false  pretences,  did  unlawfully  obtain  from  one  Sen- 
ses wick  an  order  upon  William  Ash  ton  Entwistle  for  the 
it  of  2/.  lOs.y  and  also  did  unlawfully  obtain  from  one  Ellen 
tie  the  sum  of  2t  10*.,  the  moneys  of  the  said  William 
1  Entwistle,  with  intent  to  defraud. 

•e  were  two  other  counts  for  obtaining  by  false  pretences 
Hen  Entwistle  the  sum  of  2L  lOs,,  the  moneys  of  William 
I  Entwistle,  with  intent  to  defraud. 

rred  on  the  trial  that  there  is  a  burial  society  in  Bolton 
Bolton  Union  Burial  Society,  the  rules  of  which  have 
•  been  certified  nor  enrolled ;  that  the  prisoner  Greenhalgh 
B  secretary,  and  the  prisoner  Clapham  collector  of  such 
,  both  being  members  of  the  same  and  interested  in  its  funds ; 
benjamin  Beswick  was  the  president,  and  William  Ashton 
stle  the  treasurer  of  the  society ;  that  a  weekly  subscription 
lialfpenny  for  twenty  weeks  would  entitle  the  representatives 
eceased  member  to  the  sum  of  21,  lOs. ;  that  in  case  of  the 
>f  any  member  of  the  society,  it  was  the  duty  of  the  two  pri- 
,  as  secretary  and  collector,  to  view  the  body  together,  to 
the  death  to  the  president,  and  to  apply  to  him  for  an  order 
the  treasurer  for  the  amount  to  whidi  the  representatives  of 

(a)  Reported  by  A.  Bittxbston,  Esq.,  Barrister- at- Law. 
LVI.  8 
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Rbo.        such  deceased  member  were  entitled^  and  to  receive  the  same  upon 

^'         such  order  for  the  benefit  of  such  representatiyes ;  that  the  treir 

AHD  ahoihxb.  surer  would  pay  such  orders  out  of  the  moneys  of  the  society  mUi 

hands^  but  the  treasurer  is  responsible  to  the  society  for  all  die 

^^'  money  he  has  of  theirs  in  his  hands;  that  on  the  1st  of  September 
Fake  pretmcei  ^^^  ^^^  prisoners  Came  together  to  Bejamin  Beswick,  thepreadent 
—VahuMe  of  the  said  society.  He  was  at  his  work  in  a  cellar  bcdow^  and 
Greenhalgh  caUed  out^  '^  Ben,  there's  another  death,  thou  most 
come  up  and  give  an  order.''  He  came  up,  and  found  the  twopii- 
soners  m  the  house,  and  said  ^^  Who's  dead  ?"  Oreenludgb  repbed, 
Bobert  Lord's  child.  Beswick  asked  the  name  of  the  chOd. 
Greenhalgh  said,  Bobert  Lord.  He  asked  them  whether  th^ 
had  seen  the  corpse ;  and  they  both  said  the  child  was  dead.  He 
then  asked  where  the  parties  lived ;  Clapham  said,  in  Green-street  • 
That  Beswick,  believmg  their  statements  (which,  in  fact,  were 
wholly  and  entirely  false,  no  member  of  the  name  of  Lord  bang 
dead  at  that  time),  gave  and  si^ed  the  order  he  was  so  aaked  fiif 
and  which  was  as  follows,  that  is  to  say : — 

"^  Bolton  United  Burial  Sodety,  No.  H, 
Bolton,  Sept  Ist,  1853. 

^*  Mr.  W.  A.  Entwistle,  treasurer, — ^Please  to  pay  the  bener 
(Greenhalgh)  2L  lOs.,  and  charge  the  same  to  the  above  aodelj: 
Kobert  Lord. 

'^  Benjamin  Beswick,  Pteaident* 

CaM.  That  Greenhalgh  took  the  said  order ;  and  the  prisoners  went  awij 

together ;  and  afterwards,  on  the  same  day,  went  together  to  Ent- 
wistle's,  the  treasurer's,  and  saw  Ellen  Entwistle,  his  daughter;  aai 
Greenhalgh  asked  if  her  father  was  in,  and  she  said  No.  He  thcB 
said  there  is  a  death,  and  we  want  2L  lOf.,  and  gave  her  the  sud 
order  so  obtained  from  the  president.  She  told  them  they  mmt 
wait  till  her  father  came  in.  They  said  they  could  not  wait;  and 
Clapham  said  that  David  (that  is  6reenhalgh)  was  going  off  by  tk 
train.  She  at  last  gave  them  21,  lOs.  on  account  of  her  fatbler  m 
such  treasurer,  and  she  did  so  from  what  they  said,  and  <m  deir 
giving  her  the  said  order,  she  gave  the  money  to  Greenhalgh,  and 
she  saw  Greenhalgh  afterwards  give  twenty  shillings  of  that  money 
to  Clapham. 

The  learned  counsel  for  the  prisoners  objected  that  these  fteto 
did  not  bring  the  case  within  the  statute.  I  declined  to  stqp  it, 
and  left  it  to  the  jury,  who  found  both  the  prisoners  guilty.  1  sen- 
tenced them  to  be  severally  imprisoned  for  eighteen  months  with 
hard  labour.  The  question  for  the  opinion  of  the  court  is,  whether 
the  prisoners,  on  the  above-stated  facts,  were  properly  convicted  or 
not? 

No  counsel  appeared  for  the  prisoner. 

Crass,  for  the  prosecution. — None  of  the  objections  which  were 
taken  to  this  conviction  can  be  sustained.     It  was  contended  that 
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186  did  not  come  within  the  statute,  because  the  prisoner,  as       Rbo. 
qW  of  the  burial  dub,  was  part  owner  of  the  money  (i) ;  and  ^      ^' 
lit  as  the  proof  depended  upon  the  rules  of  the  society,  and  AroAiwirai. 

mles  had  not  been  certified  or  enrolled,  the  case  could  not  be        

ished.  ifw. 

ms,  C.  J. — We  think  there  is  nothing  in  those  objections.    False  preteneet 
dr. — The  only  remaining  one  that  the  case  in  any  way  dis-    —VabuMble 
is,  that  the  order  mentioned  in  the  first  count  was  not  a      »«cmni9' 
»Ie  security  within  the  53rd  section  of  stat.  7  &  8  Geo.  4, 

but  it  is  certainly  an  order  for  the  payment  of  money ;  and 
li  sectbn  shows  that  that  is  included  in  the  expression 
Me  security." 
ns,  C.  J.— On  the  first  count  this  conviction  is  clearly  judgment 

It  alleges  that  the  prisoners  obtained  by  false  pretences  an 
>r  the  payment  of  money.  They  did  obtain  an  order  for  the 
It  of  money  ;  and  the  pretences  by  which  they  obtained  it 
Jse.  The  only  question,  therefore,  is,  whether  the  order 
valuable  security  witlun  the  53rd  section  of  the  7  &  8  Geo.  4, 
rhich  says,  ^'that  if  any  person  shall  by  any  false  pretence 
from  any  other  person  any  chattel,  money,  or  valuable 
f,  with  intent  to  cheat  or  defraud  any  person  of  the  same, 
uch  offender  shall  be  guilty  of.  Sec."  Now,  the  5th  section 
lame  statute  pves  the  rule  of  interpretation,  which  is,  that 
of  the  several  documents  hereinbefore  enumerated  shall 
lOut  this  act  be  deemed  for  every  purpose  to  be  included 
and  denoted  by  the  words  ^  valuable  security.' "  One  of 
ocuments  is  **  order  or  other  security  whatsoever  for  money 
he  payment  of  money."  The  case,  therefore,  is  quite  clear. 
HTMAN,  J.,  Cbesbwell,  J.,  Platt,  B.,  and  Williams,  J. 
red. 

Conviction  affirmed^  {c) 

£.▼.  BramUjf  (B.  &  R.  478),  which  was  the  case  of  the  member  of  a  benefit  sodetj 
•  propertj  of  the  sodetj  oat  of  the  hands  of  a  bailee. 

I  iu  ▼.  Mwrpkff  (4  Cos  Grim.  Gas.  100),  a  case  of  embezzlement  bj  the  secretary  of 
■Kis^;  and  R,  t.  Woolky  (ift.  251,  255)  ;  R,  t.  Wodley  (i6.  193);  1  Den.  G.  G. 
Ay.T.  BouSUm  (1  Den.  C.  C.  508  ;  3  Gox  C.  C.  576),  a  railway  ticket  was  held  to 
si  of  Taloe  within  sect.  53  of  7  &  8  Geo.  4,  c.  29 :  see  also  R  ▼.  Arikmr  Dent, 
C  15  ;  iZ:  T.  Routt,  4  Cos  C.  C.  7  ;  and  i2.  v.  TurbervUk,  t6.  13. 
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COURT  OF  CRIMINAL  APPEAL. 

November  26,  1853* 

(Before  Lord  Campbell,  C.  J,,  Parke,  B.,  Goleridq 
Maule,  J.,  Platt,  B.,  Williams,  J.,  Talfourd,  J 
Crompton,  J.) 

Reg.  v.  Sans  Garrett,  (o) 

False  pretences — Obtaining  money — Intent  to  obtain. 

The  defendant  had  obtained  from  a  banking  firm  in  New  F 
circular  letter  of  credit  for  210/.,  authorizing  him  to  reeeite  At 
or  any  portion  of  ity  from  certain  named  correspondents  in  J 
countries^  and  then  to  draw  for  that  amount  upon  the  Union  A 
London^  in  favour  of  the  persons  from  whom  he  hadreceivedU 
went  to  St.  Petersburg,  and  having  fraudulentfy  altered  the  m 
tioned  in  the  letter  from  210/.  to  5,210/.,  he  presented  it  in  Us  i 
form  to  W,  Sf  Co.  of  thcU  city,  one  of  the  firms  named  m  As 
and  obtained  from  them  1,200/.  He  drew  a  bill  for  that  amm 
the  Union  Bank  in  favour  ofW.^  Co,  in  London,  the  eorrespt^ 
ofW.^  Co,  in  St,  Petersburg,  The  bill  was  sent  by  the  latter) 
London,  to  W,  4r  Co,  there,  who  duly  presented  it  at  the  Dmon. 
but  payment  was  refused. 

On  an  indictment  charging  the  defendant  with  an  attempt  is  ( 
the  sum  of  1,200/.  from  the  Union  Banh  by  false  pretences,  i 
held,  that  he  could  not  be  convicted.  The  presentment  of  A 
by  iV.  Sf  Co,  of  London  could  not  be  tahen  to  be  a  presentment  i 
defendant,  with  intent  to  obtain  money,  since,  had  the  mMT 
(Stained,  it  would  have  been  obtained  to  the  use  and  benefit  f^W*( 
and  not  of  the  defendant, 

^'^HE  following  ease  was  stated  by  Parke,  B.: — 
A  The  prisoner  was  tried  before  me,  at  the  July  fleflA* 
the  Old  Bailey,  for  a  misdemeanor.  The  seventh  count  fli 
indictment  stated  in  substance,  that  the  Union  Bank,  in  l4i 
were  correspondents  of  Duncan,  Sherman  &  Ca,  banken»tt 
York,  that  Duncan  &  Co.  were  accustomed  to  give  to  jpenoni 
might  apply  to  them,  authority  to  demand  from  the  Union  I 
sums  of  money  on  account  of,  and  on  behalf  of  Duncan  A  ^ 
that  the  Union  Bank  were  accustomed  to  pay  persons  80  •> 
rized ;  that  the  prisoner  demanded  payment  on  account  of,  •» 
behalf  of  Duncan  &  Co.,  from  the  Union  Bank,  of  the  sumof  IjJ 
and  falsely  pretended  to  the  Union  Bank  that  he  was  dol7>* 

(a)  Bcported  bj  B.  C.  BoBiNSOiCf  Esq.,  Btfristar-at-Law. 
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oncan  &  Ca  to  demand,  on  their  account  and  on  their       Rao. 
ment  of  the  l,2002L  from  the  Union  Bank,  with  intent,  g^n*'* 

» to  obtain  from  the  Union  Bank  a  large  sum  of  money,       

X)iL,  whereas,  in  fact,  he  was  not  so  authorized.  185S. 

rial,  it  appeared  that  Messrs.  Duncan,  Sherman  &  Co.,  rahTmuikiu 
»rk,  the  correspondents  of  the  Union  Bank,  in  London,  ^v^mST 
\  habit  of  issuing  circular  letters  of  credit  for  certain  MmK^. 
a  list  of  correspondents  in  different  parts  of  the  world, 
;  the  persons  to  whom  letters  of  credit  were  given,  to 
rour  of  one  of  those  correspondents,  for  such  part  as  he 
ire  of  the  stipulated  sums  for  which  letters  of  credit 
1  on  the  Union  Bank;  and  the  correspondent  upon 
L  upon  such  draft,  was  to  indorse  the  amount  on  the 
id  when  the  whole  was  advanced,  the  last  person  making 
retained  the  circular.  The  circular  letters  of  credit 
lumbered  with  distinctive  numbers.  The  prisoner  having 
uch  a  circular  from  Duncan,  Sherman  &  Co.,  at  New 
210/.,  No.  41,  came  to  England,  and  there  drew  drafts 
f  the  named  correspondents  there,  to  the  amount,  in 
ims,  of  less  than  210/.,  and  consequently  retained  the 
ter  of  credit,  those  sums  being  indorsed  on  it.  He  then 
.  Petersburg,  and  there  exhibited  the  letter  of  credit  to 
])a  of  that  place,  one  of  the  firms  mentioned  in  the  list  of 
ents,  it  having  then  been  altered  by  him  by  the  addition 
ire  5  to  210/.,  and  converted  into  a  letter  of  credit  for 
L  41.  He  obtained  from  that  house  several  sums,  and, 
im  of  1,200/,,  and  another  of  2,5002L  on  drafts  for  those 
1  the  Union  Bank,  drawn  by  the  prisoner  in  favour  of 
on  firm,  all  of  which  were  indorsed  on  the  back  of  the 
iredit.  Wilson  &  Co.,  on  receiving  those  drafts,  for- 
im  to  their  house  in  London,  and  they  duly  presented 
XT  1,200/,  on  the  Union  Bank,  and  required  payment  of 
lomes  unnecessary  to  state  the  circumstances  as  to  any 
,  the  proof  of  one  cas^  being  sufficient  to  raise  the  point 
the  defendant.  The  Union  Bank  having  been  advised 
t  No.  41,  by  Sherman  &  Co.^  as  a  draft  for  210/.  only, 
overing  the  fraud,  refused  to  pay  the  1,2002L ;  and  the 
being  afterwards  found  in  England,  was  taken  into 
and  then  the  indictment  in  question  was  preferred 
1. 

Boner^s  counsel  contended,  first,  that  the  prisoner  had 
no  offence  in  London.  Secondly,  that  he  had  not  com- 
offence  charged  in  the  indictment.  I  thought  a  person, 
sonally  abroad,  might  commit  a  crime  in  England,  and 
ffds  punished  here,  as,  for  instance,  if  he,  by  a  third 
;  poisoned  food  to  one  in  England,  meaning  to  kill  him, 
)e  euilty  of  murder,  if  death  ensued,  although  he  could 
emuble  to  justice  till  he  was  personally  withm  the  juris- 
nd  1  thought  it  was  a  question  for  the  jury,  whether, 
the  prisoner's  immediate  object  was  to  cheat  Wilson 
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Bbq.        and  violence^  the  said  railway  became  and  was  obstructed^  to  wit, 
p     ^'  by  a  certain  carriage  called  a  tender,  at  and  near  to  the  said 

AND  Wood,    station,   in   Buch  manner,  that  the    said   engine   proceediiug  as 

aforesaid,  became  and  was  in  great  and  imminent  peril  of  being 

^^*       propeUed  against  the  said  obstruction,  to  the  great  endangerment 
RaUtoagg—    ^^  ^^  ^^^^^  ^^^  limbs  of  the  said  passengers  passing  along  the  said 
Negligence—  railway ;  whereupon  one  of  the  moveable  signals  of  danger  was 
Juriidietum,    ghown  and  exhibited  to  the  said  R.  P.  and  the  said  J.  W.^aM  one  of 
the  said  fixed  signals  of  danger  was  also  exhibited  to  him  at  the  said 
railway  station   at   Hornsey  aforesaid,   and    notice  of   the  said 
impending  danger  was,  according  to  the  rules  and  regulations  of 
the  said  company,  duly  signified  to  them  the  said  R.  P.  and  J.  W. 
by  the  signals  aforesaid,  to  the  intent  that  the  said  R.  P.  and 
tf.  W.  might  be  forewarned  of  the  said  danger,  and  mif ht  stop  the 
said  engine,  and  prevent  the  same  from  l^ing  propeUed  against 
the  said  obstruction  as  aforesaid.     And  the  jurors  aforesud,  upon 
their  oath  aforesaid,  do  further  present,  that  the  said  R.  P.  and 
J.  W.  then  and  and  there  respectively  being  such  engine-driver 
and  fireman  and  servants  of  the  said  company  as  aforesaid ;  and 
then  and  there  respectively  being  upon  the  said   engine,  and 
driving  and  assisting  in  driving  the  same,  not  regarding  the  roles 
and  regulation  of  the  said  company,  and  the  duty  of  them  the 
said  R.  P.  and  J.  W.  in  that  behalf  then  and  there,  to  wit,  on  the 
day  and  year  aforesaid,  at  Hornsey  aforesaid,  in  the  county  of 
Middlesex  aforesaid,  and  within  the  jurisdiction  of  the  said  Central 
Criminal    Court,    whilst    the   said    danger    was    so    impending 
as  aforesaid,  and  during  all   the  time  the  said   signals   were  so 
exhibited  to   them   as    aforesaid,    unlawfully,    negligently,   and 
contrary  to  the  rules  and  regulations  of  the  said  company,  did 
altogether  violate  and  disregard  the  said  rules  and  regulations,  and 
contrary  thereto,  unlawfully  and  negligently  did  fail  and  omit  to 
keep  a  good  look-out  for  the  said  fixed  signal  at  the  said  railway 
station,  and  altogether  omitted  to  regard  or  to  pay  any  attention  to 
the  same,  and   during  all  the   time  last  aforesaid,    unlawfully, 
negligently,  and  contrary  to  the  said  rules  and  regulations,  did 
altogether  fail  and  omit  to  keep  any  look-out  for  either  of  the  said 
signals,  or  any  signals  whatever  exhibited  on  the  said  railway,  and 
to  obey  or  give  any  attention  whatever  to  the  said  signals,  aluioagh 
the  said  R.  P.  and  J.  W.  well  knew  and  saw,  as  the  fact  was  tbkt 
there  was  no  danger  in  obeying  such  signal,  but  on  the  contrary 
thereof,  and  notwithstanding  the  exhibition  of  the  said  rignals, 
unlawfully,  negligently,  and  contrary  to  the  said  rules  and  r^ula- 
tions  then  and  there  contained,  did  continue  to  drive  and  cause  to 
be  driven  and  propelled,  the  said  engine,  with  so  much  force  and 
speed,  and  without  stopping  or  in  any  way  checking  the  same 
forthwith,  as  they  could,  should,  and  ought  to  have  done,  that 
owing  to  such  their  said  acts  and  omissions,  and  by  reason  therecrf', 
the  said  engine  was  then  and  there  propelled,  jammed,  and  forced 
with  great  violence  against  the  said  obstruction,  whereby  the  said 
passage  of  the  said  engine  along  the  said  railway  was  then  aiid 
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lri»  presented  the  cheque,  and  obtained  the  money,  was  the       Rmk 

3BDtof  the  defendant  who  had  procured  the  credit  by  the  deposit         »• 
ififf^  bilL    But  the  court  held  that  it  was  not  so.     By  an      •^^™n*- 
^«toflu8he  had  enabled  a  certain  person  to  obtain  money,  but  he       isss. 
FJybidf ksd  not  obtuned  it.     The  utmost  that  could  be  said  was,        "— • 
thebuk  paid  certain  debts  for  which  he  was  liable.  — fSSZT* 

LofBD  Camfbell. — It  is  clear  that  the  money  was  never  in-  «eoifri^. 
ifesded  to  reach  his  hands. 
jByk— Lord  Tenterden,  in  WaoeWs  ease,  says :  "  the  defendant 
Y  obtains  credit  in  account,  some  one  else  receives  the  money.** 
»  impoeeible  to  distinguish  that  case  from  the  present  one. 
ppofle  a  man  utters  a  5L  note  which  he  knows  to  be  forged,  he 
not  onljr  guilty  of  uttering  but  also  of  obtaining  money  by  false 
lees  if  money  is  given  to  him  for  the  note.  Suppose  that 
ink  the  note  passes  through  fifty  different  hands,  could  he 
ttid  to  utter  it  in  every  instance ;  or  could  it  be  maintained 
Alt  when  he  originaUy  uttered  it  it  was  with  the  intent  of  getting 
^MoesBire  sums  of  money  upon  it  ?  He  must  be  supposed  to  have 
emplated  that  the  note  would  circulate  from  hana  to  hand,  and 
mooey  would  be  obtained  upon  it  by  the  various  holders,  but 
i  it  be  contended  that  every  time  thev  obtained  money  it  was 
obtaining  by  him?  If  so,  he  would  be  committing  a  fresh 
erery  time  the  note  changed  hands.  He  might  have  been 
ited  of  the  oririnal  offence  and  have  suffered  transportation ; 
if  the  note  was  m  circulation  on  his  return  he  might  be  tried 
ieon?icted  again,  by  reason  of  this  doctrine  of  relation  back  to 
>  or^linal  fraud.  In  the  present  case,  when  the  defendant  re- 
'  the  money  in  St  Petersburg  he  had  entirely  effected  his 
le;  he  had  no  ulterior  intent  with  regard  to  either  the  letter 
)  bill  The  intent  necessary  to  be  proved  here  is  an  actual 
tand  not  a  constructive  one.  It  would  be  very  superfluous  to 
:  that  a  man  should  not  commit  a  crime  to  benefit  another 
yet  this  is  the  construction  contended  for  on  the  other 
It  is  as  if  the  words  of  the  statute  were  **  If  any  one,  for 
If,  or  for  any  other  person,  or  by  himself  or  by  any  other 
I,  should  pretend  and  obtain  for  his  own  or  that  other  per- 
I  benefit" 

^I<)HD  Campbell. — The  only  interest  the  prisoner  would  seem 
kha?e  after  he  had  obtained  the  money  in  St.  Petersburg  would 

*  Aat  the  bill  should  not  be  presented  in  London. 

!!^^.— Suppose,   instead  of  this  bill  being  presented   at  the 
'd  Bank  immediately,  it  had  been  indorsed  over  several  times — 
1  every  fresh  indorsement  by  an  innocent  holder  be  a  distinct 
committed  by  the  defendant?       No   principle  of  law   is 
Bdear  than  that  penal  statutes  must  be  construed  strictly. 

•  ▼.Zom  (6  T.  R.  665),  was  cited. 

[AiUkiton    {Bodkin  with  him  for  the  prosecution)   was  then 

ri  upon  by  the  court  to  support  the  verdict     If  the  cheque 

been  pud  in  London  the  defendant  would  have  obtained 

^  within  the  meaning  of  the  statute.     To  obtain,  means,  to 
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Rbo.        endangered ;  and  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
p^^  *'  further  present  that  the  said  J.  W.  then  and  there  was  present, 

Asow^.    aiding,  assisting,  conforting,  and  maintaining  the  said  B.  r.  to  do 
and  commit  the  offence  and  misdemeanor  aforesiud,  against  the  form 

of  the  statute  in  such  case  made  and  provided,  and  against  the 

HaUwayi—  peace  of  our  said  Lady  the  Queen,  her  Crown,  md  diraity. 
^T^^^S^S"  Montagu  Chambers^  Q.C.  (Johnson  with  him),  opened  the  case  for 
"  "^  '  the  prosecution,  by  which  it  appeared  that  the  defendants  were  the 
driver  and  stoker  of  a  passenger  train  on  the  Great  Northen 
Railway ;  that,  by  the  rules  and  regulations  of  the  company  thej 
were  bound  to  keep  a  good  look-out  during  the  journey,  and  par- 
ticularly when  approaching  stations,  for  any  signals  that  might  be 
made  to  them  by  the  company's  officers ;  that,  on  the  day  in  qnes- 
tion,  they  were  conducting  a  passenger  train,  when,  just  as  tiiey 
approached  the  Homsey  station,  a  signal  was  made  to  them  to  stop, 
in  consequence  of  an  express  train  coming  along  the  same  line. 
But,  instead  of  keeping  a  good  look-out,  their  backs  were 
turned  to  the  signal  man,  and  they  were  talking  to  each  other. 
The  consequence  was  that  a  collision  took  place^  by  which  sevend 
passengers  were  injured  and  the  lives  of  otners  endangered.  Hie 
learned  counsel  said  a  question  would  arise,  under  the  14th  8ection(e) 

(c)  The  follomng  sections  of  the  act  are  the  material  oneB: — 

Sect  IS.  And  be  it  enacted,  that  it  shall  be  lawful  for  any  officer  or  agent  of  aoj  ivhn^ 
oompanj,  or  for  anj  special  constable  dnly  appointed,  and' all  such  persons  as  tbej  maj  caU  li 
their  assistance,  to  seize  and  detain  any  engine-driver,  guard,  porter,  or  other  senrant  in  lbs 
employ  of  such  company,  who  shall  be  found  drunk  while  employed  upon  the  rmilway,  or  omk 
mit  any  offence  against  any  of  the  bye-laws,  rules,  or  regulations  of  such  company;  or  ihaD 
wilfully,  maliciously,  or  negligently  do,  or  omit  to  do,  any  act  whereby  the  life  or  limb  of  taj 
person  passing  along  or  being  upon  the  railway  belonging  to  such  company,  or.  the  worb 
thereof  respectively,  shall  be  or  might  be  injured  or  endangered,  or  whereby  the  pasMfT 
of  any  of  the  engines,  carriages,  or  trains,  shall  be  or  might  be  obstructed  or  imped^ 
and  to  convey  such  engine-driver,  guard,  porter,  or  other  servant  so  o0ending,  or  any  perHB 
counselling,  aiding,  or  assisting  in  such  offence,  with  all  convenient  despatch,  before  iOM 
justice  of  the  peace  for  the  place  within  which  such  offence  shall  be  committed,  witbovt  any 
other  warrant  or  authority  than  this  act;  and  every  such  person  so  offending,  and  every  perMB 
counselling,  aiding,  or  assisting  therein,  as  aforesaid,  shall,  when  convicted  before  such  jnados 
as  aforesaid  (who  is  hereby  authorized  and  required  upon  oomplamt  to  him,  mad«  upob  eati^ 
without  information  in  writinc,  to  take  cognizance  thereof,  and  to  act  summarily  in  the  pre- 
mises), in  the  discretion  of  such  justice,  be  imprisoned,  with  or  without  hard  labour,  for  aij 
term  not  exceeding  two  calendar  months,  or  in  the  like  discretion  of  such  justice  shall,  for  rmj 
such  offenee  forfeit  to  Her  Majesty  any  sum  not  exceeding  ten  pounds;  and  in  default  of  pay- 
ment thereof  shall  be  imprisoned,  with  or  without  hard  labour,  as  aforesaid,  linr  saeli  p«iod, 
not  exceeding  two  calendar  months,  as  such  justice  shall  appoint,  such  commitment  to  be  d^ 
termined  on  payment  of  the  amount  of  the  penalty,  and  every  such  penalty  shall  be  retaiMd  t» 
the  next  ensuing  Court  of  Quarter  Sessions,  in  the  usual  manner. 

Sect.  14.  Provided  always,  and  be  it  enacted,  that  (if  upon  the  hearing  of  any  rach  eom- 
pUint  he  shall  think  fit)  it  shall  be  lawful  for  such  justice  instead  of  deciding  npoo  the  matttf 
of  complaint,  summarily  to  commit  the  person  or  persons  charged  with  such  offenee  far  trisi 
for  the  same  at  Quarter  Sessions  for  the  county  or  place  wherein  such  offence  ahall  have  bees 
committed,  and  to  order  that  any  such  person  so  committed  shall  be  imprisoned  and  detained 
in  any  of  Her  Majesty's  gaols  or  houses  of  correction  in  the  said  county  or  place  in  the  men- 
time,  or  to  take  bail  for  his  appearance  with  or  without  sureties,  in  his  diaaretion;  and  tntj 
each  person  so  offending  and  conricted  before  such  Court  of  Quarter  Seisioiu  as  afbreMid 
(which  said  court  is  hereby  requved  to  take  cognizance  of,  and  to  hear  and  determine  sack 
oomplaint),  shall  be  liable,  in  the  discretion  of  such  court,  to  be  imprisoned,  with  or  witboot 
hard  labour,  for  any  term  not  exceeding  two  years. 

Sect  15.  And  be  it  enacted,  that  from  and  after  the  passing  of  thia  aet,  tmrjr  pemn  wbi 
shall  wilfully  do  or  oause  to  be  done  anything  in  such  manner  ai  to  obttmct  any  engins  «r 
carriage  using  any  railway,  or  to  endanger  the  safety  of  persons  oooTeyed  in  or  upon  the  i 
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of  the  act  of  Parliament,  as  to  the  mode  of  prosecuting.  It  enacted 
that  the  magistrate  before  whom  the  investigation  took  place,  in 
the  first  instance,  mi^ht  send  the  case  to  the  quarter  sessions,  but 
it  contained  no  directions  as  to  the  mode  in  which  it  was  to  be  there 
dealt  with,  whether  by  bill  before  the  grand  jury,  or  otherwise. 

Cresswell,  J. — I  do  not  think  there  is  any  diflSculty  on  that 
point.  The  section  enacts  that,  if  the  justice  thinks  fit,  he  may 
commit  the  offender  for  trial  to  the  quarter  sessions,  and  may  order 
him  to  be  detained,  or  may  admit  him  to  bail  until  the  triaL  The 
trial,  then,  can  only  be  by  indictment  in  the  ordinary  way.  But 
is  this  a  court  of  quarter  sessions  ? 

Straiffhi,  the  deputy  clerk  of  the  arraigns,  said  that  it  was  not. 
By  the  Central  Crimmal  Court  Act,  the  judges  appeared  to  have 
the  same  power  as  they  had  upon  the  circuit,  except,  of  course, 
that  which  was  given  by  the  commission  of  assize. 

Chambers  admitted  that  there  was  no  act  which  placed  the  Cen- 
tral Ciiminal  Court  in  the  same  position  as  a  court  of  quarter 
sessions.  But  still  the  question  wonld  arise  whether,  although  the 
offence  was  alleged  to  be  against  the  form  of  the  statute,  the  indict- 
ment did  not  disclose  an  offence  at  common  law,  where  it  charged 
acts  endangering  the  lives  of  Her  Majesty's  subjects. 

Cresswell,  J. — ^Do  you  mean  to  argue  that  if  a  man  were  to 
gallop  a  horse  furiously  through  the  public  streets  without  hurting 
any  person,  that  he  would  be  guilty  of  a  misdemeanor  because  he 
might  be  convicted  of  manslaughter  if  any  one  were  knocked  down 
by  him  and  kilted  ? 

Chambers,  then  contended  that  even  if  the  three  first  counts 
ooold  not  be  supported,  the  fourth  count,  which  was  framed  upon 
the  fifteenth  section,  might  be  sustained. 

Cresswell,  J. — Suppose  no  signal  at  all  had  been  made,  can 
you  prove  that  he  was  mnving  at  an  improper  speed  ? 

(Aambers  admitted  that  he  could  not. 

Cresswell,  J. — Then  the  real  fault  was,  the  not  seeing  the 
signal :  how  can  you  make  that  a  wilful  act  ? 

Chambers. — By  turning  away  from  the  place  where  signals 
might  be  expected  to  be  made,  and  by  talking  together,  the  defen- 
dants were  wilfully  neglecting  their  duty. 

Cresswell,  J. — Yes ;  but  they  were  doing  no  act  which  caused 
the  injury,  nor  could  their  neglect  be  said  to  be  wilful  neglect. 

Chambers  could  not  state  that  the  evidence  would  do  more 
than  disclose  a  wilful  omission  of  duty  on  the  part  of  the  de- 
fendants. 

Cresswell,  J. — Without  hearing  the  evidence,  I  think  this 
case  is  now  ripe  for  decision.  Whatever  construction  may  be 
put  apon  the  13th  and  14th  sections  of  the  act  referred  to  as  regards 
the  first  three  counts,  I  have  no  difficulty  in  saving  that  these 
counts  do  not  disclose  any  offence  at  common  law ;  and,  if  the 

or  aiudl  aid  or  utui  thereu,  shall  be  gniltj  of  a  miademeanor,  and  being  conTicted  thereof 
dbaD  be  liable,  at  the  diacretkm  of  the  court  before  which  he  shall  have  be^  oonyicted,  to  bfr 
,  irkh  or  without  hard  labour,  for  any  term  not  exceeding  two  jears. 
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evidence  would  support  the  charge  upon  the  statute^  it  is  clearly 
not  triable  here.  It  should  have  been  prosecuted  at  the  Quarter 
Sessions.  It  is,  no  doubt,  an  important  question  under  the  13th 
section,  whether  the  negligent  omission  to  see  a  signal^  or  rather 
the  negligent  omission  to  keep  a  good  look-out,  whether  any  mis- 
chief occurs  or  not,  is  cognizable  by  a  Criminal  Court.  According 
to  the  strict  letter  of  the  statute,  if  at  any  point  between  London 
and  York  the  driver  is  not  constantly  on  the  watch,  although  the 
line  is  apparently  clear  at  the  time,  and  no  accident  happens,  he 
would  be  punishable.  As  to  whether  or  not,  however,  tnis  is  the 
mht  construction,  I  offer  no  opinion.  As  to  the  fourth  count,  I 
think  there  is  no  pretence  for  saying  that  the  omission  to  keep  a 
good  look-out  is  an  offence  within  the  15  th  section.  It  is  not  doin^, 
or  causing  to  be  done,  any  act  producing  the  consequences  therein 
mentioned.  Moreover,  it  appears  to  me  that  that  section  is  more 
particularlv  directed  against  the  wilful  and  wanton  acts  of 
strangers,  by  which  the  lives  of  the  public  may  be  endangered. 

Williams,  J. — I  entirely  a^ree  with  the  opinion  ejcpressed  by 
my  learned  brother  upon  all  the  points  to  wmch  he  has  referred. 
It  is  impossible  to  conceive  that  this  omission  was  a  wilful 
omission,  because,  in  all  human  probability,  it  would  involve 
the  loss  of  life  to  the  very  parties  who  were  guilty  of  it.  The 
15th  section,  I  think,  clearly  applies  to  the  acts  of  persons, 
unconnected  with  the  company  at  the  time,  wantonly  obstructing 
engines  by  putting  stones  or  other  thin^  upon  the  line,  and  thus 
causing  wilful  damage  to  the  train.  This  appears  to  be  so  from 
the  circumstance  that  the  punishment  for  misconduct  on  the  part 
of  those  in  the  immediate  service  of  the  company  had  been  pre- 
viously provided  for. 

The  defendants  were  acquitted. 

Montagu  Chambers^  Q.  C,  and  Johnson^  for  the  prisoner. 
WiUunSy  Serjeant,  and  Parry^  for  the  defendants. 
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COURT  OF  CRIMINAL  APPEAL. 

January  21^  1854. 

(Before  Jervis,  C.  J.,  Wightman,  J.,  Cresswell,  J., 
PxATT,  B.,  and 'Williams,  J. 

Reg.  v.  Greenhalgh  and  another,  (a) 

FdUe  pretences — Obtaining  valuable  security — Order  for  payment  of 
money— Stat.  7  4*  8  Geo.  4,  c.  29,  «.  5,  53. 
An  order  by  the  president  of  a  burial  society  upon  the  treasurer  for  the 
payment  of  a  sum  of  money  to  bearer  on  account  of  the  society^  is  a 
valuable  security  within  the  meaning  of  stat.  7^8  Geo,  4,  c,  29, 
<f.  5  and  53  ;  and  a  member  who  obtained  such  an  order  by  false  pre- 
fences  teas  held  properly  convicted  of  that  offence,  though  the  rules  had 
meiiker  beenlcertified  or  enrolled. 

THE  following  case  was  reserved  by  the  Recorder  of  Bolton : — 
At  the  General  Quarter  Sessions  for  the  borough  of  Bolton, 
holden  on  the  19th  of  December,  1853,  David  Greenhalgh  and 
Edward  Clapham  were  tried  before  me  on  an  indictment  charging 
that  they,  by  false  pretences,  did  unlawfully  obtain  from  one  Ben- 
jamin Beswick  an  order  upon  William  Ash  ton  Entwistle  for  the 
payment  of  21.  10«.,  and  also  did  unlawfully  obtain  from  one  Ellen 
Entwistle  the  sum  of  22.  10«.,  the  moneys  of  the  said  William 
Ashton  Entwistle,  with  intent  to  defraud. 

There  were  two  other  counts  for  obtaining  by  false  pretences 
from  Ellen  Entwistle  the  sum  of  22.  IO5.,  the  moneys  of  William 
Ashton  Entwistle^  with  intent  to  defraud. 

It  appeared  on  the  trial  that  there  is  a  burial  society  in  Bolton 
called  the  Bolton  Union  Burial  Society,  the  rules  of  which  have 
neither  been  certified  nor  enrolled ;  that  the  prisoner  Greenhalgh 
was  the  secretary,  and  the  prisoner  Clapham  collector  of  such 
society,  both  being  members  of  the  same  and  interested  in  its  funds ; 
that  Benjamin  Beswick  was  the  president,  and  William  Ashton 
Entwistle  the  treasurer  of  the  society ;  that  a  weekly  subscription 
of  one  halfpenny  for  twenty  weeks  would  entitle  the  representatives 
of  a  deceased  member  to  the  sum  of  2L  lOs.;  that  in  case  of  the 
death  of  any  member  of  the  society,  it  was  the  duty  of  the  two  pri- 
fionera,  as  secretary  and  collector,  to  view  the  body  together,  to 
report  the  death  to  the  president,  and  to  apply  to  him  for  an  order 
QpoQ  the  treasurer  for  the  amount  to  which  the  representatives  of 

(a)  Beportod  by  A.  BinxiiTOir,  Esq.,  Barrister- at-Law. 
VDL.  VI.  8 
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Bio.       to  receive  money  at  York,  and  then  to  draw  upon  a  bank  in 
SAnsGABBcrr.  ^^^^^     "^^^  "®  altered  the  sum  mentioned  in  the  letter  to  a 

'  larger  amount,  received  that  amount  in  York,  and  drew  upon  tbe 

1853.       house  in  London.     Surelv  when  he  got  the  money  in  York,  there 

FaiiTpretemset  ^^"^^  ^^  *^  ®^^  ^  ^  mtent  on  his  part  with  reference  to  the 

—Vabiabk    draft  and  its  payment.    The  fraud  would  be  committed  at  Yoil, 

and  would  be  there  complete,  and  no  one  would  have  thought  in 

such  a  case  of  charging  the  defendant  with  a  fraud  in  London. 

So  here  the  fraud  was  complete  in  St.  Petersburg ;  but  because 

the  defendant  cannot  be  convicted  here,  under  the  circumstances, 

for  what  was  done  in  another  country,  we  are  asked  to  strain  the 

law  for  the  purpose  of  bringing  him  within  its  provisions.    It 

seems  to  me  unpossible  to  say  that  those  who  presented  the  cheque 

for  their  own  use  and  benefit  were  the  agents  of  the  prisoner  in  so 

doing. 

Williams,  J.,  Talfourd,  J.,  and  Crompton,  J.,  concurred. 

Conviction  quashed. 
Bodkin  and  Huddleston^  for  the  prosecution. 
Bylesj  Serjt,  and  Robinson^  for  the  prisoner. 
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COURT  OP  CRIMINAL  APPEAL. 

February  ^j  1854. 

(Before  Lobd  Campbell,  C.  J.,  Paske,  B.,  Aldebson,  B., 

COLEBTDGE,  J.,  MaULE,  J.,   WlGHTMAK,  J.,  CrEBSWELL,  J., 

Platt,  K,  WiLLLiMS,  J.,  Mabtin,  B.,  and  Cbompton,  J.) 

Reo.  v.  Beaumont,  (a) 

Embezzlement — Matier  and  servant — On  whose  account  money  received. 

Aeontraei  had  been  entered  into  between  W,  and  the  Chreat  Northern 
Railway  Company,  by  which  W,  was  to  provide  horses  and  carmen 
{the  company  providing  carts)  for  the  conveyance  of  the  compan^s 
coals  to  their  several  customers.  By  the  contract^  W,  sHpuUUed  that 
the  carmen  should,  in  all  things  connected  with  the  carrying  and  delivery 
tf  the  coals  and  the  receipt  and  payment  of  moneys,  obey  the  orders  and 
commands  of  the  compantfs  coal  manager,  and  should  be  subject  to  the 
tame  rules  and  regulations  as  the  servants  of  the  company  ;  and,  in  case 
of  disobedience  ^orders,  should  be  immediately  (Uscharged,  It  was 
also  provided  that  W.  or  the  said  carmen  should,  day  by  day,  pay  and 
account  for,  to  the  companjfs  coal  maf{ager,  aU  moneys,  cheques^  Sfc, 
they  should  receive  from  the  customers  of  the  company. 

The  defendant,  being  one  of  the  carmen  so  engaged  by  W.  and  employed 
by  the  company,  received  from  a  customer  the  price  of  a  load  of  coals 
he  had  deUvered,  and,  instead  of  paying  it  over  to  the  coal  manager, 
he  converted  it  to  his  own  use. 

Hdd,  on  an  indictment  charging  him  with  embezzling  certain  moneys  of 
W.  his  master,  that  he  could  not  be  convicted,  since  the  money  was 
received  not  for  and  on  account  of  W.,  but  for  and  on  account  of  the 
railway  company. 

THE  following  case  was  reserved  from  the  Central  Criminal 
Court  by  the  learned  Recorder  of  London : — 
At  the  General  Session  of  Oyer  and  Terminer  and  General  Gaol 
Delivery,  holden  for  the  jurisdiction  of  the  Central  Criminal  Court 
on  the  28th  day  of  November,  1853,  Edward  Beaumont  was  tried 
and  convicted  before  me  upon  an  indictment  for  embezzlement, 
whereby  it  was  charged  in  tne  usual  manner,  that  he,  being  servant 
to  Edward  Wiggins,  by  virtue  of  his  employment  as  such  servant, 
received  the  sum  of  51.  \0s.  on  account  of  his  said  master,  and  felo- 
niously embezzled  and  stole  that  sum  of  money,  and  alleging  that 
money  to  be  the  money  of  the  prosecutor.    Edward  Wiggins,  the 

(•)  Beportod  bj  B.  C.  Bobihsov,  Esq.,  Barrift€r>Ai-L«w. 
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Bto.  prosecutor,  had  become  a  contractor  with  the  Great  Northern  Sait 
Bea  mo  ^^7  Company  for  finding  and  providing  them  with  necessary  horses 
^^  ^'  ana  carmen  for  the  purpose  of  drawing,  conveying,  and  deliveriDf 
1854.  to  the  customers  of  the  company  the  coals  of  the  company  in  their 
own  waggons,  and  had,  moreover,  contracted  with  the  said  companj 
that  he  or  his  carmen  should,  day  by  day,  duly  account  for  and 
deliver  to  the  said  company's  coal  manager  all  moneys  received  from 
such  customers  in  payment  for  coals  so  delivered.  The  deliveij 
notes,  as  well  as  receipted  invoices  of  the  coals,  were  handed  to  thfi 
carmen  of  Wiggins,  and  the  former  were  taken  to  his  oflice  to  be 
entered  in  his  books,  but  the  invoices  which  were  already  receipted 
by  the  company  were  to  be  left  with  the  customer  on  payment  ef 
the  amount.  The  prisoner  was  the  servant  of  Edward  Wigginab 
and  was  employed  by  him  as  his  carman  in  the  delivery  of  cod| 
pursuant  to  the  said  contract ;  and  it  was  his  duty  to  pay  over 
direct  to  the  clerks  of  the  company  any  money  he  might  receive  for 
any  such  coals.  It  did  not  appear  that  such  moneys  so  received  by 
him  and  paid  over  to  the  company  ever  formed  items  of  acoouat 
between  Edward  Wiggins  ana  the  company.  On  the  day  men- 
tioned in  the  indictment,  the  prisoner  bad,  as  the  servant  of  M& 
Wigmns,  delivered  coals  of  the  company  to  one  of  their  customttB. 
He^so  brought  the  delivery  order  to  Wiggins'  office,  whidi  wai 
entered  in  his  books,  and  received  in  payment  the  price  of  the 
coals,  viz.,  the  sum  of  5/L 10^.,  mentioned  in  the  indictment,  and  left 
the  receipted  invoice  with  the  customer.  This  sum  he  never  handed 
over  or  accounted  for  to  the  company  or  their  clerks,  but  converted 
the  same  to  his  own  use,  thereby  rendering  his  master  liable  to  pay 
that  amount  to  the  company  under  the  said  contract  This  was 
the  embezzlement  upon  which  the  prosecutor  relied.  It  was  con- 
tended for  the  prisoner,  first,  that  the  money  had  not  been  received 
on  account  of  tne  prosecutor,  Mr.  Wiggins,  and  that,  under  such 
circumstances,  the  crime  of  embezzlement,  within  the  meaning  of 
the  indictment  and  7  &  8  Geo.  4,  c.  29,  had  not  been  completed; 
secondly,  that  the  ownerships  of  the  money  stated  in  the  indictmort 
was  not  proved  as  laid.  As  to  the  first  point,  I  directed  the  jmy 
that,  as  the  prisoner  was  the  servant  of  Mr.  Wiggins,  and  received 
the  money  in  the  course  of  his  employment  as  such  servant,  they 
might,  under  the  above  circumstances,  find  that  he  received  it  ca 
account  of  his  master  in  the  sense  used  in  and  required  to  be  proved 
by  the  indictment.  On  the  second  point,  I  directed  the  jury  thal^ 
even  if  it  were  necessary  to  prove  the  money  obtained  to  be  the 
property  of  the  prosecutor  (of  which  I  had  some  doubt),  yet,  if 
they  found  that  it  was  received  by  the  prisoner  on  the  prosecutoi^fl 
account,  it  would  be  the  property  of  the  master  in  the  sense  of  the 
all^ation  in  the  indictment  Having  doubts  as  to  the  propriety  of 
my  ruling  on  both  the  above  points,  I  consented  to  reserve  them 
for  the  consideration  of  the  justices  of  either  bench  and  barons  of 
the  Exchequer  in  the  form  of  a  case  under  the  11  &  12  Vict  c  78; 
and  the  foregoing  is  the  case  upon  which  their  decision  is  requested. 
Judgment  ras  tocu  respited  upon  the  prisoner,  and  he  remained 
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in  gaol  in  de&olt  of  sureties  to  receive  judgment  when  called  upon.        Back 
Counsel  are  to  be  at  liberty  to  refer  to  the  terms  of  the  contract    ^^^^^ 
itaeif,  which,  for  that  purpose,  is  to  be  considered  part  of  the  case.        

J.   StUAET  WoRTLET,  1854. 

Becorder  of  the  City  of  London. 

The  following  is  so  much  of  the  contract  as  is  deemed  material 
to  the  argument : — 

^  Now,  this  indenture  witnesseth  that,  in  pursuance  of  the  stud 
agreement,  and  in  consideration  of  the  covenants  hereinafter  con- 
tained on  the  part  of  the  said  company  to  be  observed  and  performed, 
the  said  Edwwrd  Wiggins  doth  hereby,  for  himself,  his  heirs,  execu- 
tors, and  administrators,  covenaiit  and  agree  with  the  said  company, 
their  successors  and  assigns,  in  manner  following,  that  is  to  sav, 
that  the  said  company,  finding  and  providing  sufficient  and  suitable 
waggons  or  vans,  carts,  and  sacks,  in  good  order  and  condition^  he, 
the  said  £.  Wiggins,  his  executors,  administrators,  and  assigns, 
ahall  and  will,  on  the  first  day  of  January  now  next  ensuing  the 
date  hereof,  and  from  time  to  time,  and  at  all  times  thereafter  for 
the  apace  of  twelve  calendar  months,  as  the  coal  manager  of  the  said 
Qieat  Northern  Rulway  Company  shall  or  may  require,  find  and 
provide  a  sufficient  number  of  good  strong  useful  horsee,  in  good 
working  condition,  and  suitable  for  the  purpose  of  drawings  carry- 
ing, conveying,  and  delivering  all  such  coals,  and  in  such  quantities 
as  the  8Bdd  company  may  require  the  said  Edward  Wiggins  to 
haul  or  carry  and  convev  from  their  station  at  Elng's-cross  afore- 
said, to  any  place  or  places  whatsoever ;  and  in  case  anv  of  the 
said  horses  shall  be  found  insufficient  for  that  purpose,  the  same 
shall  be  immediately  removed,  and  replaced  by  others  on  the  order 
of  the  company's  coal  manager ;  and  also  find  and  provide  a  suit- 
able quantity  of  good  strong  useful  harness,  and  all  other  necessary 
gear  for  the  same  horses,  and  keep  the  same  in  good  working  order 
and  condition  during  the  whole  of  the  said  term ;  and  also,  that  he 
the  said  Edward  Wiggins,  his  executors,  administrators,  and  assigns, 
shall  and  will  provide  a  sufficient  number  of  just,  true,  and  proper 
weighing  machines  and  legal  weights  (such  as  are  or  may  be  by  Lstw 
required  for  that  purpose)  to  accompany  all  such  coals  as  may  be 
carried  and  delivered  by  the  said  Edwajrd  Wiggins  ;  and  keep  the 
aame  weighing  machines  and  weights  duly  and  properly  adjusted 
and  stamped ;  and  in  case  any  fines  or  penalties  shall  or  mav  be 
incurred  in  consequence  of  the  same  weighing  machines  or  weights 
being  illegal,  unjust,  defective,  or  in  an  improper  condition,  or  in 
consequence  of  the  n^lect  of  any  person  engaged  in  conveying 
sach  coals,  refusing  to  weigh  any  coab  on  dehvery,  or  neglecting 
or  omitting  to  carry  such  weights,  or  from  any  cause  whatsoever, 
that  the  said  Edward  Wiggins,  his  executors,  administrators,  and 
assigns  shall  and  will  pay  and  satisfy  and  dischaige  all  such  fines 
and  penalties,  and  well  and  effectually  save  harmless  and  keep 
indemnified  the  said  company,  their  successors,  and  assies  from 
and  against  the  same  and  all  charges  and  expenses  to  be  incurted 
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Rm.  in  relation  thereto ;  and  also  shall  and  will  find  and  provide  aiaffi- 
Bbaoxovt    ^^^^^  uomber  of  steady  and  honest  carmen  and  other  persom  fin 

'    the  delivenr  of  all  cgaIs  into  the  cellars  or  any  other  part  of  thf 

1S54.  premises  of  the  persons  for  whom  the  coals  are  intended,  and  tlm 
for  collecting  and  receiving  and  duly  accounting  for  llie  moneyt 
received  for  the  same  and  for  all  other  purposes  connected  witi 
the  due  delivery  of  the  coals  or  receiving  or  accounting  for  tk 
moneys  for  the  same ;  and  that  such  carmen  and  other  partie 
shall,  during  the  time  they  shall  be  in  the  employment  of  the  sui 
Edward  Wig^ns,  his  executors  or  administrators,  obey,  perfora 
and  execute,  m  all  things  connected  with  the  carrying  and  deliver 
of  coals  and  receipt  and  payment  of  moneys  received  by  them,  th 
orders,  conmiands,  and  directions  of  the  company's  coal  managei 
or  such  other  person  or  persons  as  may  be  appointed  by  them  k 
that  purpose ;  and  also  that  such  carmen  and  other  persons  shal 
be  strictly  prohibited  from  asking,  taking,  or  receiving  any  fee  o 
gratuity  whatsoever  from  any  person  to  whom  they  may  be  em 
ployed  to  deliver  coals,  and  shflil  be  subject  to  the  same  rules  an 
regulations  as  the  servants  of  the  company ;  and  in  case  of  dii 
ol^ience  of  orders  or  other  misconduct,  shall  be  immediatd; 
discharged  from  the  employment  of  the  said  Edward  Wiggins,  an 
that  he  the  said  Edwanl  Wiggins,  or  the  said  carmen  or  other  pai 
ties,  shall  and  will,  day  by  day,  and  every  day,  well  and  truly  paj 
account  for  and  deliver  to  the  said  company's  coal  manager,  al 
cheques,  moneys  and  cash,  bills,  or  notes  which  they  may  at  an; 
time  receive  fit)m  any  person  or  persons  whomsoever  for  paymen 
of  all  or  any  coals  delivered  by  them,"  Ac.,  &c 

Dearsly  (for  the  prisoner.) — To  constitute  embezzlement,  tb 
money  must  have  been  received  for  and  on  account  of  the  master 
but  here  the  monev  was  received  for  and  on  account  of  the  nil 
way  company.  The  contract  between  Wiggins  and  the  compao] 
clearly  shows  that  to  be  so.  There  was  never  to  be  any  accountioi 
on  the  part  of  the  carman  to  Wiggins,  his  master.  The  onij 
account  that  ever  passed  between  Wiggins  and  the  company  was 
as  to  the  amount  of  cartage  due  from  the  latter  to  the  former.  Th 
money  received  for  the  coals,  and  which  is  the  subject  of  the  preseai 
indictment,  Wiggins  had  nothing  whatever  to  do  with.  The  cooix 
of  business  was  for  the  carman  to  go  to  the  company's  offices  tc 
receive  from  them  an  invoice  of  the  coals,  and  attached  to  tlnl 
invoice  was  a  receipt  for  the  price,  which  receipt  was  to  be  given 
to  the  customer  when  the  money  was  paid  to  the  carman,  and  Uf 
duty  then  was  to  take  the  money  at  once  to  the  company,  and  pa; 
it  to  them  without  the  intervention  of  Wiggins,  it  is  therefbre, 
by  virtue  of  the  company's  invoice,  that  begets  the  money  into  his 
hands,  and  to  them  it  is  his  duty  to  account. 

COLEBIDOE,  J. — ^But  is  not  the  master  liable  for  the  fidelity  of 
the  carman  ? 

Parke,  B. — Could  Wiggins  maintain  an  action  for  money  had 
and  received  against  the  carman  for  money  received  firom  a  cofltO' 
mer,  but  not  yet  paid  over  to  the  company? 
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-•I  contend  that  he  could  not  The  servant  has  never  Bsck 
e  money  on  account  of  Wiggins  at  all.  It  is  true  Wig'  «  ••^ 
dm ;  and  he  is  nominally  in  his  service ;  but  virtually  *^^ 
I  his  services  to  the  company.  He  sends  him  to  them,  1S54. 
m  to  obey  their  instructions.  The  servant  goes  accord- 
is  then  placed  under  the  control  of  the  company.  Surely 
estopped  from  saying  that  the  carman  is  to  account  to 
t  to  the  company:  this  is  not  only  against  the  directions 
)any,  but  contrary  to  the  positive  agreement  between 
Viggins. 

KSE,  J, — But  is  not  the  receipt  by  the  servant  a  receipt 
3  himself? 

— Na  If  Wiggins  were  to  ask  the  servant,  after  he  had 
:rtain  money  tor  the  company,  to  give  it  up  to  him,  he 
uite  justified  in  refusing. 

LHPBELL,  C.J. — Certainly  the  agreement  under  which 
is  acting  seems  to  establish  a  privity  between  him  and 
y ;  and  if  an  action  were  brought  against  him  by  them 
^d  and  received,  it  is  difficult  to  see  what  answer  he 

—I  submit  that  he  would  have  none.  He  has  assented 
8  on  which  the  company  employ  him,  which  are,  that 
he  receives  shall  be  handed  over  to  them  ;  and  he  could 
rds  set  up  a  right  in  any  other  person. 
)GE,  J. — But  It  seems  to  me  that  you  do  not  give  full 
B  absolute  covenant  by  Wiggins — that  he  or  his  servant 
day  account.  Does  not  that  imply  thaf  Wiggins  is  the 
r  as  well  as  the  accounter  ? 

—The  whole  scope  of  the  agreement  is,  that  Wiggins 
b  horses  and  men ;  and  he  guarantees  the  efficiency  of 
and  the  honesty  of  the  latter ;  but  that  does  not  in  any 
the  relation  between  the  carman  and  the  company. 
3N.  J. — Is  not  the  purport  of  the  undertaking  this,  that 
to  do,  bv  himself  or  his  servants,  all  that  he  covenants 
that,  when  his  servants  receive  and  pay,  it  is  a  receipt 
it  by  him  ? 

—No ;  because^  by  the  very  terms  of  the  contract,  when 
receives,  Wiggins  is  to  have  nothing  to  do  with  the 
He  might  receive  money  himself,  and  then  it  was,  of 
luty  to  pay  it  over ;  but  when  the  man  received,  he  was 
ade  cognizant  of  the  fact.  Wiggins  has  dispensed  with 
ce  of  the  servant. 

:ll,  J. — He  is  the  company*s  servant  pro  hoc  vice,  with 
of  the  master. 

J. — It  must  be  conceded  that  the  immediate  authority 
an  to  receive,  was  fronli  the  company. 
—And  this  was  in  pursuance  of  the   agreement  that 
mself  had  entered  into.     He  had  no  longer  any  power 
Tants  until  the  directions  of  the  company  were  com- 
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Rko.  Williams,  J. — Do  you  contend,  then,  that  Wie^^ns  could  not 

V.  hsLve  dismissed  the  carman  after  be  had  received  durectioDS  from 

B.AJDMOHT.    the  company? 

1S54.  Platt,  B. — Suppose  that  Wiggins,  after  the  carman  had  recoTed 

Fmh^i^mumL  ^^^^7^  ^^^  rcasou  to  believe  he  meant  to  abscond  with  it,  do  you 
mean  to  say  he  could  not  demand  the  money  firom  him  ?— 4fae 
money  for  which  he  himself  was  responsible. 

Dearsly. — If  the  carman  had  become  the  servant  of  the  company 
and  Wiggins  was  a  mere  surety  for  his  fidelity,  of  coarse  he  could 
have  no  control  over  the  servant  of  others. 

Crompton,  J. — If  he  owes  no  duty  to  the  company  but  tlist 
which  the  master  has  directed  him  to  pay,  does  not  the  mastei^s 
authority  override  every  other  ?  If  the  master  has  given  the  car- 
man certain  orders,  mav  he  not,  at  any  time,  revoke  those  orders? 
Suppose  there  was  negligence  in  driving  the  carts,  so  that  dami^ 
was  sustained  by  the  company,  could  thejr  not  sue  Wiggins? 

Dearsly. — Probably  so,  because  Wiggins  has  absolute  control 
over  everv  thing  relating  to  the  cartage  of  the  coals.  With  re- 
spect to  the  receiving  of  money  by  the  carman,  he  has  none. 

Crompton,  J. — Then  do  you  contend  that  the  company  oooU 
have  prosecuted  him  for  the  embezzlement  of  this  money  ? 

Dearsly. — It  is  not  necessary  that  I  should  rest  my  ailment 
upon  that.  It  may  be,  that  under  the  circumstances,  he  is  the 
servant  of  no  one,  as  far  as  an  indictment  for  embezzlement  is 
concerned.  At  all  events,  I  submit  that  he  is  not  the  servant  of 
Wiggins,  so  as  to  render  him  amenable  upon  the  present  charge. 

Giffard^  for  (he  defendant. — The  fallacy  of  the  argument  on  tlw 
other  side  consists  in  supposing  that  because  the  carman  was  to 
account  to  the  railway  company,  it  was  by  any  other  authority 
than  that  of  Wiggins.  It  is  Wiggins  that  acts  throughout.  The 
carman  is  no  party  to  the  contract. 

Maule,  J. — But  the  point  contended  for  is,  that  Wiggins 
having  engaged  that  the  carman  should  receive  the  money  od 
account  of  the  company,  cannot  now  turn  round  and  say  it  was 
received  on  his  account. 

Giffard. — But  I  submit  that  the  carman  does  not  receive  the 
money  in  his  individual  capacity,  but  as  the  servant  of  Wiggins, 
and  therefore  that  Wig^ns  receives  by  the  hand  of  his  servant 
Wiggins  is  to  be  answerable  that  all  money  received  by  the  car- 
man should  be  paid  over:  that  shows  that  he  is  the  prindpal 
throughout  If  the  carman  had  not  been  mentioned  in  the  con- 
tract, then  there  could  be  no  doubt  that  Wiggins  would  be  bound 
to  receive  and  pay  over,  and  probably  the  reason  for  mentioning 
the  carmen  at  all  was,  that  the  company  would  not  be  supposed  to 
enter  into  any  implied  contract  with  them,  but  would  treat  them 
entirely  as  the  servants  of  the  persons  with  whom  they  contracted. 

Lord  Campbell. — Is  the  ultimate  responsibility  of  Wiggins 
inconsistent  with  the  company,  saying  ^*  we  employ  the  carman, 
he  is  to  account  to  us  for  the  i|i|inev  he  receives,  but  Wiggins 
indemnifies  us  against  his  dishgn^y. 


Emhezxiement 
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nti — The  question  is,   whether  the  cannan  is  in  truth       Rbo. 
ed  by  the  eompany ;   whether  he  does  more  than  merely  ^* 

B  directions  from  them  in  obedience  to  his  master's  orders.  '^^^^^' 
scarcely  be  maintained  that,  if  the  carman  was  about  to  1S54. 
1  with  money  he  had  received,  that  Wiggins  would  not  have 
ty  to  claim  it  from  him.  The  relation  of  master  and  ser- 
ould  still  exist  between  them,  the  latter  would  actually 
e  money  by  virtue  of  the  original  command  he  had  received 
3  himself  at  the  disposal  of  the  company.  It  could  nrake 
irence  to  them  whether  the  money  was  to  be  paid  through 
18  or  not,  since  he  would  always  be  liable  until  it  came  to 
ipany's  hands. 

n^  J. — But  is  it  not  clear,  from  the  case,  that  the  defen- 
ceived  the  money  for  the  company  ?  If  so,  how  can  he 
it  for  and  on  account  of  Wiggins  ? 

FT,  B. — The  case  is  consistent  with  the  defendant  receiving, 
ant  of  Wiggins,  for  the  company,  and  with  it  being  his 
illy  as  such  servant,  to  pay  over. 

trd. — It  is  not  necessary  that  the  servant's  duty  should  be 
the  money  actually  into  the  hands  of  his  master.  If  I  tell 
irant  to  obtain  money  from  A.,  my  debtor,  and  immediately 
it  to  B.,  my  creditor,  and  he  absconds  with  the  money,  he 
be  guilty  of  embezzlement,  although  the  amount  was  never 
e  into  my  hands  at  all.  The  paying  the  money  to  B., 
Dg  to  my  directions,  would  be,  constructively,  an  accounting 
and  his  omitting  to  do  so  would  constitute  the  crime.  So 
contend,  that  the  paying  the  money  to  the  railway  com- 
Tom  time  to  time,  done  in  pursuance  of  Wiggins's  orders, 
be,  in  fact,  an  accounting  to  Wiggins.  It  is  said  that 
had  and  received  would  lie  by  the  company  against  the 
;  but  I  submit  that  that  is  not  so,  since  there  would  be  no 
between  those  parties.  What  he  does  for  them  he  does  by 
)f  his  being  in  Wiggins'  employment,  and  not  from  any 
ident  right  in  them  to  command  his  services :  ( Cobb  v. 
S  Q.  B.  930;  Baron  v.  Husband,  4  B.  &  Ad.  611.) 
D  Campbell. — Suppose  the  carman  was  robbed  of  the 
after  he  had  received  it,  upon  whom  would  the  loss  fall  ? 
sposed  to  think  it  would  fall  upon  the  company. 
urtL — That  might  probably  be  so,  but  the  same  might  be 
Wiggins  himself  were  robbed  of  it,  in  the  case  of  the 
paying  the  money  to  him  in  the  first  instance.  The  risk 
»ery  might  be  one  which  the  company  had  impliedly  agreed 
upon  themselves.  The  argument  on  the  other  side  seems 
me  that  some  contract,  entirely  independent  of  Wiggins, 
itered  into  between  the  company  and  the  carman ;  but 
not  so.  The  company  contract  with  Wiggins — he  con- 
with  the  carman.  It  is  only  by  virtue  of  these  con- 
:hat  the  cannan  is  to  obey  any  orders  of  the  company.  He 
hem  merely  because  Wiggins  has  told  him  to  do  so.  His 
ice  is  Wiggins'  obedience — his  acts  are  Wiggins'  acts. 
•t2 
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Suppose  the  carman  had  been  an  infant,  then  he  could  not  ImrVi 
made  a  contract  with  the  company,  but  still,  if  "Wiggins  chose  to 
send  him,  as  carman,  the  company  could  not  refuse  to  employ  him. 
With  whom  then  would  the  contract  be  made?  certainly  not  witk 
the  infant,  but  clearly  with  Wiggins.  Suppose  a  house-agent  ii 
employed  by  a  landlord  to  collect  his  rents,  and  without  interfering 
in  the  matter  himself,  he  sends  his  clerk  to  the  landlord  to  take 
instructions,  and  after  having  made  the  collection,  pay  over  the 
amount  to  the  landlord.  If  the  clerk  were  to  appropriate  the 
money  to  himself,  surely  that  would  be  an  embezzlement  of  Us 
master's  money.  And  yet,  if  he  had  taken  no  specific  orders  from 
his  master,  but  had  merely  been  told  to  go  to  another  person  and 
obey  the  direction  that  person  would  give  him,  this  would  not 
constitute  him  the  servant  of  that  person.  Suppose  in  the  case 
in  question,  the  railway  company  tell  the  servant  to  do  one  thing 
and  Wiggins  tells  him  to  do  another,  can  there  be  a  doubt  that  he 
would  be  bound  to  do  the  latter  ? 

Lord  Campbell. — But  are  we  not  to  take  it  that  it  was  pari 
of  the  arrangement  between  Wiggins  and  the  carman,  that  the 
latter  was  to  obey  the  orders  of  the  company  ?  And  after  barings 
so  agreed,  could  Wiggins  afterwards  contend  that  the  orders  of  the 
company  were  to  be  disobeyed.  , 

Giffard, — In  the  case  put  of  the  rent- collector,  there  wouM  he 
the  same  understanding  between  him  and  his  clerk,  who  would  he 
directly  sent  to  obey  the  directions  of  the  landlord — ^there,  as  hen 
the  servant's  employer  would  be  answerable  for  any  defalcatiaiii 
And  I  submit  that  it  must  have  been  in  the  contemplation  of  Ai 
company  when  they  took  Wiggins's  guarantee,  that  the  accountiiy 
by  the  carman  was  to  be  an  accounting  by  him. 

Dearsly  replied. 

The  Court  retired  to  deliberate,  and  on  their  return  judgmcil 
was  delivered  by 

Lord  Campbell. — This  case  depends  entirely  on  the  qnestki^ 
whether  the  money  was  received  by  the  defendant  for  and  on  ac- 
count of  the  railway  company,  or  of  the  master,  and  that  dependii 
upon  whether  any  privity  was  shown  to  exist  between  the  OOB- 
pany  and  the  defendant  There  is  a  difierence  of  opinion  amongit 
the  judges  upon  the  subject,  but  the  majority  are  of  opinion  thatii 
privity  is  to  be  inferred  between  the  defendant  and  the  company» 
and  that  he  undertook,  and  that  it  was  his  duty  to  pay  the  sume 
he  received  over  to  the  company.  The  money  therefore  was  the 
money  of  the  company,  and  it  was  received  for  and  on  account  of 
the  company,  ana  not  on  account  of  Wiggins.  The  convictioa 
therefore  cannot  be  supported. 

Conviction  qtuuhetL 

Giffardy  for  the  prosecution. 

Dearsly^  for  the  defendant 
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COUBT  OP  CRIMINAL  APPEAL. 

January  21  and  28, 1854. 

•re  Jebvis,  C.  J.,  Maule,  J.,  Wightman,  J.,  Platt,  B., 
and  Williams,  J. 

Beg.  v.  Oveeton.  {a) 

JSmbezzlement —  Stamp — Receipt, 

b.  fcere  in  the  habit  of  entering  in  a  book  the  names  of  creditors, 
fhom  goods  were  supplied  by  them.  Such  names  were  in  the  first 
Mit,  cmd  in  the  third  column  was  the  amount  of  the  goods  so  supplied, 
secondy  or  intervening  one,  was  reserved  for  the  signatures  of  the 
9ns  to  whom  the  money  was  paid,  and  who  were  required  to  sign, 
ke  time  of  payment,  no  other  receipt  or  voucher  being  ever  asked 
The  prisoner  being  clerk  to  a  creditor  of  S,  Sf  Co,,  called  for  the 
\mt  of  their  debt,  which  in  due  course  was  paid  him,  and  he  signed 
tame  in  the  second  column  of  the  book  befbre^mentioned,  between 
mtry  of  his  employer^  names  and  the  sum  due  to  them, 
m  an  indictment  against  him  for  embezzling  that  sum  of  {money, 
the  entry  was  a  recent  within  the  stamp  laws,  and,  being  tin- 
tped,  the  whole  of  the  entry  ought  not  to  have  been  read  to  the  jury, 
mgh  it  was  tendered  and  admitted  in  evidence  solely  with  the  view 
kntifying  the  prisoner  as  the  person  to  whom  the  money  was  paid 
e  payment  having  been  proved  aliunde, 

i,  that  the  signature  alone  might  have  been  used,  one  witness  proving 
it  W4U  written  by  the  person  who  received  the  money,  and  ^another 
ing  that  the  handwriting  was  that  of  the  prisoner, 

B  following  case  was  reserved  from  the  Central^ Criminal 
Court,  by  the  learned  Becorder  of  the  City  of  London : — 

CASE. 

the  General  Session  of  Oyer  and  Terminer  and  Graol  De- 
,  holden  for  the  jurisdiction  of  the  Central  Criminal  Court, 
3  28th  November,  1853,  Henry  Nelson  Overton  was  tried 
^uvicted  before  me,  of  embezzling  the  two  sums  of  2Zh  14«., 
XL  4«.  6cf.,  received  by  him  on  account  of  his  masters,  Joshua 
)r,  Brown,  Westead  and  others.     Thomas  Stone,  a  clerk  in 

(a)  Beported  by  B.  C.  Robihsoh,  E^.,  Barristor-at-LiAr. 
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OvKBTosr. 


1854. 
EmlezzUmerU. 


the  employment  of  Messrs.  Shoolbred  &  Co.,  deposed  to  hsLviog 
paid  two  cheques  for  those  amounts  on  account  of  the  said  Josfatu 
JProctor,  Brown,  Westead  &  Co.,  trading  under  the  firm  and  style  d 
the  Patent  Wadding  Company,  to  a  person  who,  at  the  time  of  tke 
payment,  named  the  amount  due  to  his  employers,  and  subscribed 
the  entry  in  the  book  of  Messrs.  Shoolbred,  which  was  produced 
at  the' trial.  This  book  was  kept  in  the  form  of  the  fac  simi 
hereunto  annexed.  In  one  of  the  columns  were  entered  thenamei 
of  all  the  creditors  who  had  supplied  the  firm  of  Shoolbred  &  Ga 
with  goods,  and  in  the  last  column,  and  opposite  to  the  names  a 
the  creditors  were  entered  all  the  sums  due  to  each^  and  in  aa 
intervening  column  was  written  the  signature  of  the  person  win 
received  the  money  at  the  time  when  each  account  was  paid.  The 
course  of  business  was  this,  viz.,  when  any  person  called  for  tlii 
amount  due  to  any  creditor  whose  name  was  entered  in  the  hodk, 
he  was  asked  the  amount  of  the  debt  claimed,  and  if  the  amonit 
thereupon  named  by  him  corresponded  with  the  amount  entered  ii 
the  book,  the  debt  was  immediately  paid  by  Messrs.  Shoolbred*! 
clerk,  and  the  person  receiving  it  was  required  to  sign  his  name  iB 
the  middle  column  of  the  book,  intervening  between  the  name  of 
the  creditor  and  the  sum  entered  as  the  amount  of  the  debt  Ko 
other  receipt  was  required  or  taken  by  Messrs.  Shoolbred ;  bu^ 
on  the  other  hand,  if  an  entire  stranger  to  both  parties  called  fiat 
the  debt,  and  mentioned  the  amount  correctly,  as  entered  in  ik^ 
book,  he  would  receiVe  the  money,  upon  writing  his  signatOBl 
opposite  the  entry,  as  above  described. 

Parry y  for  the  prosecution,  tendered  this  entry  in  evidence,  a^i 
proposed,  by  means  of  the  signature,  to  identify  the  prisoner  widi 
the  person  receiving  the  cheques. 

Ribton^  for  the  prisoner,  contended  that  the  entry  could  not  1 
read,  and  objected  that,  being  unstamped  T  which  was  the  faet)i| 
was  inadmissible  against  the  defendant,  either  in  whole  or  in  ] 
I  overruled  the  objection,  and  received  the  entry  in  evid 
It  appearing  that  the  signature  was  that  of  the  defendant,  and  1 
other  necessary  facts  having  been  proved,  the  defendant  was  cfmt 
victed.  Entertaining,  however,  some  doubts  upon  the  oorrectiMl 
of  my  ruling,  I  consented  to  reserve  the  point  for  the  considenr 
tion  of  the  justices  of  either  bench,  and  barons  of  the  Exche 
in  pursuance  of  11  &  12  Vict  c.  78.  And  the  foregoing  is 
case  upon  which  their  determination  is  requested,  and  whether  I 
entry  in  the  book  was  a  receipt  for  money  within  the  Stamp  Ac 
and  whether,  being  unstamped,  it  was  improperly  admitted  if^ 
evidence  ? 

Judgment  has  been  respited  upon  the  prisoner,  and  he  staadll 
committed  to  Newgate,  awaiting  the  result  of  this  case. 

J.  Stuart  Woktley, 
Recorder  of  the  City  of  London. 
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1853 
Not.  1 
2 
3 

A.  B.  &  Co. 
C.  D.  &  Co. 

John  Doe 
Bich.  Roe 

£17,000 

£12,00a 
£100 

4 

5 

27 
28 

Patent  Wadding) 
Company        ) 

H.  N.Overton 

£22    4    0 
14    6    0 

29 

Baa 

V. 

1854. 


lie  case  was  partly  argued  on  the  2l8t  January^  but  was  sent 
k  to  the  learned  Kecorder^  to  be  amended— upon  the  following 
jt: — 

irt  for  the  consideration  of  Crown  Cases  Reserved,  pursuant 
to  the  statute  11  &  12  Vict  c.  78. 

^t  a  sitting  of  the  said  court,  holden  at  Westminster  on  the 
.  day  of  January,  A.D.,  1854,  before  the  Justices  of  either  bench. 
Barons  of  the  Exchequer,  the  Lord  Chief  Justice  of  the  Court 
lommon  Pleas  presiding,  assembled  for  the  purpose  of  hearing 
determining  questions  of  law,  reserved  for  their  consideration, 
er  and  by  virtue  of  the  statute  in  that  behalf. 

The  Queen  ^    A  case  having  been  transmitted  from 

V,  >     the  Recorder  of  London,  to  the  s^d 

iry  Nelson  Overton. )  justices  and  barons,  setting  forth  the 
fiction  of  the  said  Henry  Nelson  Overton,  at  a  session  holden 
the  jurisdiction  of  the  Central  Criminal  Court,  and  stating 
ain  questions  of  law  which  had  arisen  upon  his  trial,  and  been 
rved  for  the  consideration  of  the  said  justices  and  barons.  Now 
said  justices  and  barons  having  duly  proceeded  to  the  hearing 
determining  of  the  said  questions,  it  was  considered  by  the  said 
ices  and  barons,  that  the  said  case  required  amendment,  and  that 
same  should  be  amended,  so  as  to  disclose  whether  the  whole  of 
entry  therein  referred  to  was  tendered  in  evidence  upon  the  trial 
he  said  Henry  Nelson  Overton,  and  whether  the  said  Recorder 
ruled  that  the  whole  of  such  entry  might  be  read  in  evidence, 
he  signature  of  the  said  Henry  Nelson  Overton  thereto  only. 
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Rto.  And  if  the  whole  of  the  said  entry  had  been  pven  in'  evidence,  or 

••  used  before  the  jury  upon  the  said  triaL 
^f!!?"'  Marshall  Straight, 

1854.  Clerk  of  the  said  Court 

EmbetdemaiL  FURTHER  STATEMENT. 

This  case  having  been  sent  back  for  amendment,  in  the  manner 
required  by  the  order  of  tlie  court  for  the  consideration  of  Crown 
Cases  Reserved,  pursuant  to  the  statute  11  &  12  Vict,  c  78,  beI^ 
ing  date  the  21dt  January,  A.D.,  1854,  I  now  state  that  the  rigot- 
ture  was  offered  in  evidence  by  the  prosecution,  to  prove  Ae 
identity  of  the  prisoner,  and  the  rest  of  the  entry  was  adverted  to 
by  the  counsel  for  the  prisoner,  without  objection  on  the  part  of 
the  prosecution.  Under  these  circumstances,  I  overruled  the 
objection  taken  by  Mr.  Bibton,  and  received  the  whole  entry  in 
evidence,  in  order,  by  means  of  the  signature  thereto,  to  identify 
the  prisoner  as  the  person  to  whom  a  witness  had  already  proved 
that  he  had  paid  the  cheques.  I  ruled  that  the  said  entrv  miglit 
be  read  in  evidence  for  that  purpose  only,  and  it  was  read  to  the 
jury  accordingly. 

J.  Stuart  Wortlbt, 
Becorder  of  the  City  of  London. 

January  28. 

Metcalfe^  for  the  prisoner,  contended  that  the  entrj  was  t 
receipt  within  the  statute  55  Geo.  3,  c.  184.  The  words  in  the 
schedule,  part  1,  were,  ^*  any  receipt  or  discharge,  note,  memoran- 
dum or  writing  whatever  given  to  any  person  for  or  upon  the 
payment  of  money  which  shall  contain,  import  or  signify  any 
general  acknowledgment  of  any  debt,  &c.  having  been  paid." 
This  entry  was  intended  by  the  parties  to  constitute  a  discham 
and  would  have  been  abundant  evidence  of  payment,  in  case  m 
money  had  been  again  demanded. 

Wightman,  J. — But  as  I  understand  it,  this  was  not  tendered 
for  the  purpose  of  proving  the  receipt  of  money,  but  merely  to 
show  the  identity  of  the  prisoner  with  the  person  receiving  it.  The 
witness  in  effect  says,  the  person  who  wrote  the  name  was  the 
person  whom  I  paid. 

Metcalfe. — But  the  person  who  wrote  it  did  so  as  and  for  t 
receipt,  and,  therefore,  to  use  the  entry  for  the  purpose  of  proving 
identity,  is  to  use  it  for  the  purpose  of  a  receipt 

J  ERVI8,  C.  J. — Suppose  that  the  pei-son  who  received  the  monef 
was  called  upon  to  write  down  his  address,  and  the  witness  was  to 
say,  I  paid  the  person  who  wrote  that  address,  although  I  cannot 
recollect  his  features.  Surely,  on  proof  that  that  was  the  l»nd- 
writing  of  the  prisoner,  the  evidence  would  be  suffidient. 

Metcalfe. — But  the  case  expressly  finds  that  no  other  receipt 
was  p:ivcn,  and  it  is  obvious  that  the  signature  was  required  as  a 
voucher  that  the  money  had  been  paid  and  received.  It  is  not 
necessary  that  the  receipt  should  be  in  any  particiJar  fbnn  of 
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words :  it  is  sufficient  that  the  writing,  whatever  it  may  be,  was        Rm. 
intended  to  be  evidence  of  the  debt  bving  been  discharged.     In  •• 

Spawfarih  v.  Alexander  (2  Esp.  620),  a  person  who  wrote  •'settled"     ^^''™^'' 
on  an  invoice  was  held  liable  to  a  penalty  forgiving  a  receipt  with-       1854. 
oat  a  stamjx 

Pjlatt,  B. — Bat  is  not  the  payment  here  proved  aliunde  f  The 
witness  says,  I  know  that  I  paid  the  money,  and  the  person  to  whom 
I  paid  it  is  the  person  who  wrote  that  name.  It  is  the  same  as  if 
the  individual  who  had  received  it  had,  whilst  he  waited  in  the 
office,  scribbled  his  name  on  a  piece  of  waste  paper,  and  that  was 
afterwards  used  to  establish  identity. 

Metcalfe. — But  the  evidence  necessary  to  establish  the  payment 
of  the  money  to  the  prisoner  would  not  be  complete  without  the 
production  of  the  entry.  To  say  that  he  had  paid  the  money  would 
amonnt  to  nothing,  unless  it  could  be  shown  to  whom  he  paid  it 
In  MaUheson  v.  Ross  (2  Ho.  of  Lords  Cas.  286),  Lord  Campbell 
says :  "  With  respect  to  this  question  of  evidence,  my  opinion  is 
tliat,  if  a  document,  purporting  to  be  a  receipt,  but  unstamped,  is 
offisred  in  evidence  dunng  a  trial,  if  it  would  be  evidence  when 
stamped  as  a  receipt  to  establish  any  point  that  is  litigated  between 
the  parties,  it  cannot  be  received  for  a  collateral  purpose  merely 
because  of  the  parties  saying,  '  I  offer  it  for  a  collateral  purpose 
only,  so  you  must  take  tne  receipt  part  as  not  written.'  I  think 
yoa  cannot  in  that  manner  abstract  a  part  of  a  document,  and 
give  the  rest  in  evidence." 

Maule,  J. — Does  not  the  purpose  for  which  the  evidence  is 
(^ered  render  it  immaterial  what  the  writing  is?  The  witness 
might  know  a  particular  flourish  of  the  prisoner's  pen. 

J ERTis,  C.  J. — Does  it  amount  to  more  than  this  ?  Suppose 
the  witness  had  said,  the  person  whom  I  paid,  left  a  penknife  on  the 
desk,  and  that  penknife  belongs  to  the  prisoner. 

Metcalfe. — No  doubt  the  receipt  of  the  money  may  be  proved  by 
other  circumstances ;  but  if  it  is  sought  to  be  established  by  a 
written  document  which  evidences  it,  that  document  must  be 
stamped.  In  Evans  v.  Protheroe  (20  L.  J.  448,  Ch.),  upon  the 
trial  of  an  issue,  whether  A.  had  a^eed  with  B.  for  the  purchase 
of  certain  leasehold  premises,  a  receipt  for  the  purchase-money  by 
R  not  properly  stamped  was  rejected  as  evidence  of  the  agreement. 
So  in  Jardine  v.  Payne  (I  B.  &  Ad.  663),  a  bill  wrongly  stamped 
was  held  inadmissible  for  the  purpose  of  proving  an  indorsement. 
Even  if  the  signature  here  might  have  been  looked  at  for  the  pur- 

Cse  of  proving  identity,  the  reading  the  whole  entry  ought  not  to 
ve  been  permitted. 

Parry  (for  the  prosecution.) — The  whole  entry  was  no  doubt 
read,  but  that  was  merely  to  show  that  the  person  receiving  the 
money  was  the  prisoner.  The  case  expressly  finds  that  such  was 
the  object.  In  Mattkeson  v.  Ross  the  doctrine  was  clearly  laid 
down  that  a  document,  though  unstamped,  might  be  read  for  a 
purely  collateral  purpose.  There  Lord  Cottenham  observes  that 
where  a  docoroent  purports,  on  the  face  of  it,  to  be  a  reoeipty  but 
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R«>.       alflo  something  else,  it  may  be  received  for  porpoees  relating  to  iti 

*'         secondary  character,  although  unstamped ;  but»  secondly,  this  eirtiy 

"'^*'    does  not  amount  to  a  receipt  within  the  stamp  laws.     It  is  nothing 

1854.        more  than  a  memorandum  of  the  name  of  the  person  who  receiTes 

the  money. 

Maule,  J. — In  a  late  case  of  JZ.  y.  SneUing  (23  L.  J.  8,  M.  C) 
it  was  held  that  a  document,  purporting  to  he  an  order  for  the  pay- 
ment of  money,  though  not  addressed  to  any  one,  was  still  an  coder 
within  11  Geo.  4  &  1  WilL  4,  c.  66,  if  it  could  be  explained  by 
evidence  to  whom  it  was  in  fieu^t  addressed. 

Parry. — The  word  '*  order  "  in  that  statute  has  long  received  t 
particular  interpretation.  But  with  respect  to  receipts,  it  was 
neld  in  R.  v.  Harvey  (K  &  K  227),  that  the  following  docom«it, 
'*  Wm.  Chinnenr,  Esq.,  paid  to  X  Tomson  the  som  of  8  poundfl^ 
Feb.  13,  1812;  but  with  no  signature,  was  not  a  receipt  in  focin, 
and  could  not  be  explained  by  parol  evidence. 

Jebyis,  C.  J.,  cited  R.  v.  Boardman  (2  M.  &  R.  147)^  and  At. 
Hunter  (2  LeacI^  624.) 

Metcalfe  replied. 

Jebyis,  C.  J.— I  am  of  opinion,  in  this  case,  that  the  convicticm 
was  wron^.  The  question  turns  upon  two  points.  First,  was  the 
entry  in  the  book  a  receipt  ?  Secondly,  could  it  be  used  in  evidence 
as  it  was  used,  being  unstamped  ?  I  think  that  it  was  a 
receipt  within  the  stamp  laws,  and  therefore  required  a 
stamp.  The  Criminal  Law  has  attached  penalties  for  the  fomrj 
of  a  receipt ;  and  R.  v.  HwUer  shows  that  a  document  contaimnsa 
signature  without  more,  may,  by  apt  and  proper  averments,  be 
n^e  to  signify  a  receipt  The  course  of  business  in  this  case 
shows  that,  on  receiving  the  money,  the  person  who  took  it  was 
required  to  put  his  name  upon  the  paper,  and  the  case  aliunde  states 
such  facts  as  clearly  show  it  to  have  been  a  receipt  I  think  mvself 
therefore  bound  by  R.  v.  Hunter  ;  and  that,  if  a  stamp  was  reqmred, 
the  entry  could  not  be  read  for  a  purpose  involving  the  proof  of 
the  receipt  of  the  money  by  the  prisoner.  Inasmuch,  therefore,  as 
it  appears  that  the  whole  entry  was  read,  that  course  was  wrong. 
At  tne  same  time,  I  think  the  witness  mipht  have  been  asked, 
whilst  the  book  was  lying  before  him,  whether  he  paid  the  moDey 
to  the  person  who  signed  that  book ;  and,  afterwards,  proof  that 
that  was  the  prisoner's  signature  might  have  been  given.  The 
mode  of  proof  would  then  be  the  same  as  by  showing  that  he  had 
left  a  kmfe  behind  him  when  he  received  the  money,  and  would 
be  free  from  any  objection  created  by  the  stamp  laws. 

Maule,  J. — I  agree  that  this  conviction  was  wrong.  The 
entry  means  that  the  prisoner  received  money  from  certain  perBons 
on  behalf  of  others.  That  evidence  was  read  to  the  jury.  Cleariy 
the  receipt  of  the  money  was  a  matter  not  to  be  proved  by  this 
entry,  as  it  was  not  stamped.  Then  it  is  said  that  the  entry  was 
merely  read  to  prove  that  the  prisoner  was  in  a  certain  place  when 
the  money  was  paid,  but  it  proves  that  he  received  the  money.  It 
is  not  used  merely  for  a  collateral  purpose,  but  for  one  in  which  the 
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t  of  the  money  is  involved.    If  one  witness  had  merelv  said,        Bbo. 

person  I  paid  the  money  to  wrote  his  name  upon  a  piece  of  *• 

,    and  another  witness  proved,  on  looking  at  the  paper,  that        ^ 

I  in  the  Tiandwriting  of  the  prisoner,  that  woula  be  unob-        1854. 

aable.     But  here  the  whole  entry  is  read  to  the  jury,  and  by 

ment  to  the  prisoner  is  proved.     The  ent^  being  unstamped, 

k,  therefore,  it  was  inaamissible. 

OHTMAN,  J. — Two  points  are  involved  in  this  case,  but  the 

on  on  the  first  point  renders  the  consideration  of  the  second 

iessary.     The  entry,  as  explained,  by  the  evidence,  amounted 

eceipt  within  the  meaning  of  the  stamp  laws.     I  agree  to 

the  Chief  Justice  and  my  brother  Maule  say,  that  the  signa- 

night  have  been  used,   although  unstamped,  to  establish  the 

ty  of  the  prisoner.     But  the  entry  ought  not  to  have  been 

n  exienso  to  the  jury,  as  it  proved  the  receipt  of  the  money  by 

risoner.     The  conviction,  therefore,  was  wrong. 

A.TT,  B. — I  think  also  that  this  entry  is  a  receipt  under  the 

»   laws.     The  evidence  shows  that  it  was  the  only  receipt 

or  intended  to  be  taken.  Was  it  then  properly  received  in 
ice  ?  Mr.  Parry  tendered  the  whole  entry ;  Mr.  Bibton 
;ed  to  its  admission  on  the  ground  of  its  being  unstamped, 
objection  ought  to  have  prevailed.  It  was  a  mistake  at  the 
n  having  (he  whole  received  and  read,  since  the  si^ature 
was  that  which  formed  the  link  in  the  chain  to  estabUsh  the 

[LLIAMS,  J. — ^I  am  of  the  same  opinion.  Does  the  entry 
at  to  a  receipt  ?  The  evidence  showed  that  the  object  of 
5  it  was,  to  prevent  the  necessity  for  any  further  receipt.  It 
erefore,  within  the  stamp  laws,  and  clearly  ought  not  to 
been  read  to  the  jury.  Whatever  it  was  intended  to  prove  it 
rove,  namely,  the  receipt  of  the  money  by  the  prisoner;  and 
3  not  admissible  to  prove  that  without  its  being  stamped. 

Conviction  quashed, 
rryj  for  the  prosecution. 
icalfey  for  the  prisoner 
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COUKT  OF  CRIMINAL  APPEAL. 

January  28^  1854. 

(Before  Lord  Campbell,  C.  J.,  Jervis,  C.  J.,  Pollock,  C.  R 
Pabke,  B.,  Coleridge,  J.,  Maule,  J.,  Erle,  J.,  Platt,  £ 
Williams,  J.,  and  Talfourd,  J.) 

Beg.  o.  Abraham  Beed  and  akother.  (a) 

Larceny  by  servant — Goods  in  the  custody  of  the  servant — ConsirweA 
possession  of  the  master , 

A  servant  being  sent  by  his  master  to  fetch  coals  from  a  wharfs  where  A 
master  dealty  went  with  his  master's  sachs  and  cart  for  that  jmrpos 
and  received  the  coals  in  the  sachs^  which^  when  ^fiUed^  were  deposik 
in  the  cart.  On  his  way  home  he  fraudulently  abstracted  from  A 
cart  some  of  the  coaU. 

Heldj  that  as  soon  as  the  coals,  which  were  the  property  of  the  maste 
had  been  deposited  in  the  master's  cart,  the  exclusive  possession  of  d 
servant  was  determined^  and  that  a  constructive  possession  tf  Ik 
master  began,  the  servant,  thenceforward,  having  only  the  mere  char$ 
or  custody  of  the  coals  as  a  servant ;  consequently  the  servant  cowtmitk 
a  trespass  in  taking  them  from  the  cart,  and  wcls  properly  convicted  i 
larceny, 

THE  following  case  was  reserved  by  the  Court  of  Qoartc 
Sessions  for  the  county  of  Kent : — 

At  the  General  Quarter  Sessions  of  the  Peace  for  the  count 
of  Kent,  holden  at  Maidstone,  on  the  4th  January,  1853,  befbr 
Aretus  Akers,  Edward  Burton,  and  James  Espinasse,  Esqn 
justices  appointed  to  tr;^  prisoners  in  a  separate  court,  Abrahaii 
Keed  was  tried  upon  an  indictment  for  feloniously  stealing  200  lb 
weight  of  coals,  the  property  of  William  Newton,  his  master,  oi 
the  6th  December,  1852  ;  and  James  Peerless  was  chai^ged  in  tb 
same  indictment  with  receiving  the  coals,  knowing  the  same  t 
have  been  stolen,  and  was  acquitted. 

The  evidence  of  the  prosecutor,  William  Newton,  was  as  fbl 
lows : — '*  I  am  a  grocer  and  miller,  at  Cowden,  and  sell  coals  b^ 
retaiL  The  prisoner,  Beed,  entered  my  service  last  year,  abou 
three  weeks  before  the  6th  December.  On  that  day  I  gave  bin 
directions  to  go  to  a  customer  to  take  some  flour,  and  thence  t( 
the  station  at  Edenbridge,  fur  12cwt  of  coals.  I  deal  withth 
Medway    Company,   who  have   a   wharf  there,    Hoknan  beii^ 

(a)  Reported  by  A.  BiiTLiafTOii,  Eaq^  BArnftlwHii.Law. 
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^^vliarfinger.    I  told  Reed  to  bring  the  coals  to  my  house.  Peerless  Rio. 

liTes  about  500  yards  out  of  the  road  from  the  station  to  my  honse.  .    ••^ 

Beed  went  about  nine,  a.  m.,  and  ought  to  have  oome  back  between  Bn^ 


lUiree   and  fouri  p.  m. ;   but  as  he  had  not  come  back^  I  went  in  ahd  axtothsb. 
search  of  him  at  half-past  six,  and  found  him  at  Peerless's.      The       .TIT 

curt  was  standing  in  the  road  opposite  the  house,  and  the  two        1 

friaoners  were  taking  coals  from  the  cart  in  a  truck  basket  It  barony  Ay 
was  dark.  I  asked  Keed  what  business  he  had  there,  he  said,  '  to  /|^]^!J[^ 
JdiTer  half  a  hundredweight  for  which  he  had  received  an  order 
from  Peerless.'  Reed  had  never  before  told  me  of  such  an  order,  and 
htd  no  authority  from  me  to  sell  coals.  Later  that  evening  I  went 
and  asked  Peerless  what  coals  he  had  received  from  my  cart,  he 
wd,  half  a  hundredweight.  I  then  asked  him  how  they  were 
ctrried  from  the  cart;  he  said,  in  a  sack.  I  weighed  the  coals 
▼hen  brought  home,  and  found  the  quantity  so  brought  a  quarter 
of  a  hundredweight  and  four  pounds  short.  I  went  to  Peerless's 
■ezt  day  and  found  some  coals  there,  apparently  from  half  to  three 
quarters  of  a  hundredweight"  Upon  his  cross-examination  he 
stated  as  follows: — I  believe  Peerless  had  sometimes  had  coals 
from  me ;  when  I  came  up  they  were  shutting  the  tail  of  the  cart, 
bat  0ome  coak  were  in  a  trucK  basket  at  their  feet.  Reed  said 
at  once  that  he  had  received  an  order  from  Peerless.  It  was  two  q^^ 
hoars  later  when  I  asked  Peerless,  and  when  he  said  he  had 
odered  them.  Seed  said  he  had  carried  two  hundred  weight  in, 
bat  that  was  two  hours  aflter.^'  On  his  re*examination  he  said : — 
*'I  think  Peerless  had  had  some  coals  from  me  about  a  fortnight 
before  the  6th."  James  Holman,  another  witness  for  the  pro. 
secatioD,  siud,  ^'I  am  wharfinger  to  the  Medway  Company,  at 
Ae  Edenbridge  station,  and  Newton  deals  there  for  coals.  Keed 
came  on  the  6th  December,  and  asked  for  half  a  ton  for  Newton, 
and  I  supplied  him.  I  entered  them  at  the  time  to  Newton,  and 
[  BOW  proouce  the  book  with  the  entry."  James  Handley,  another 
r  witness  for  the  prosecution,  said,  ^*I  am  superintendent  of  the 
Sereooaks  division.  On  the  7th  December,  I  went  to  Peerless's, 
and  asked  him  how  much  coals  he  had  received  from  Reed ;  he 
^  and  he  had  ordered  half  a  hundredweight  three  weeks  before; 
Beed^  when  I  asked  him  afterwards,  said,  three  days  before; 
Beed  said  he  had  received  two  glasses  of  wine  from  Peerless." 
r  On  his  oross-ezamination  he  sidd,  ^'  This  was  about  four  p.  m.,  7th 
^  Deoonbar."  Newton  was  then  re-examined,  and  said : — *'  Keed  came 
to  me  in  the  morning  of  the  7th ;  I  told  him  2|  cwts.  were  missing. 
He  then  said  one  sack  had  been  left  at  the  wharf  by  mistake ;  I 
therefore  charged  him  with  onlj  three-quarters  of  a  hundred- 
wmht*  Holnum,  upon  re- examination,  said : — '*  Beed  left  a  sack 
bdund  him ;  but  it  was  an  empty  one."  This  being  the  case  for  the 
proaecution,  Mr.  Ribton,  counsel  for  the  prisoner,  submitted 
that  there  was  no  case  to  go  to  the  jury  on  the  charge 
of  larceny,  inasmuch  as  the  coals  left  at  Peerless's  had  never 
been   in    the   possession    of  Newton,    the    master.      Mr.  Rose, 
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Reg.       counsel    on  the  part  of  the   prosecution,  contended   that  the 
*-  coals  were  constructively  in  the  possession  of  Newton,  and  that 

Rbbd  ^^6  offence  was  properly  charged  as  larceny ;  but  that,  under  the 
AHD  AMOTHiB.  provisions  of  the  act  14  &  15  Vict  c  100,  s.  13,  it  was  immateral 
whether  the  offence  were  larceny  or  embezzlement,  as  the  jorj 
might  find  a  verdiot  either  for  larceny  or  embezzlement  Mr. 
Ribton  then  proposed  that  it  should  be  left  to  the  jury  as  t 
charge  of  ^embezzlement ;  but  to  this  Mr.  Bose  objected,  on  the 
ground  that  the  receiver  must  then  be  acquitted.  The  court  wefe 
of  opinion  that  there  was  a  constructive  possession  in  the  masteri 
and  left  the  case  to  the  jury  as  a  case  of  larceny  upon  the  evidence 
who  thereupon  found  the  prisoner,  Abraham  Reed,  guilty.  'Ml 
Ribton  then  applied  to  the  court  to  submit  the  case  to  the  Court 
of  Criminal  Appeal,  contending  that  the  conviction  was  wrong  in 
law ;  as,  if  any  offence  had  been  committed,  it  was  embezdement, 
and  not  larceny.  The  court  acceded  to  the  application,  and  reft* 
pited  judgment,  and  discharged  Reed,  upon  his  entering  into 
recognizances — himself  in  20/.  and  one  surety  in  20L — to  lecdve 
judgment  at  the  next  Court  of  Quarter  Sessions  for  Kent. 

This  case  was  first  argued  on  the  23rd  April,  1853,  before 
Jervis,  C.  J.,  Parke,  B.,  Alderson,  B.,  Wightman  J.,  and  Crew- 
well,  J.,  when  the  Court  took  time  to  consider  their  iu^ment 
The  Coiu-t  afterwards  directed  that  the  case  should  be  argued 
before  all  the  judges ;  and,  in  pursuance  of  that  direction,  the  case 
was  again  heard  on  the  19th  November,  1853. 

Ribton,  for  the  prisoners. — The  conviction  is  wrong.  To  cons^ 
tute  larceny  there  must,  according  to  all  the  definitions  of  that 
offence,  be  a  taking  from  the  possession  of  the  owner.  Formerly, 
it  was  supposed  that  the  taking  must  be  out  of  the  actual  possessioD 
of  the  owner,  as  appears  by  the  recital  of  the  earliest  Embezzlement 
Act  (21  Hen.  8,  c  7),  which  was  passed  to  provide  for  the  punish* 
ment  of  servants  converting  goods  or  money  entrusted  to  their 
keeping  by  their  masters  (Dalton's  Country  «iustice,  496);  but  it 
is  now  settled  that  the  possession  may  be  either  actual  or  oonstmo- 
tive.  In  either  case  the  taking  constitutes  a  trespass,  which  is 
essential  to  larceny.  Constructive  possession  is  of  two  kinds :  first, 
where  property  has  been  given  by  the  master  to  the  servant  for  a 
special  purpose,  or  is  put  under  the  servant's  chaise  or  custody ; 
secondly,  where  a  third  person  has  given  goods  to  the  servant^  and 
the  servant  has  determined  his  own  exclusive  possession  by  some 
act  which  vests  the  possession  in  the  master.  The  constructiye 
possession  in  this  case,  if  any,  was  of  the  second  kind ;  but  there 
was,  in  truth,  no  possession  by  the  master  at  all. 

Parke,  B. — If  the  goods  were  the  property  of  the  master  before 
the  delivery  of  them  to  the  servant,  any  act  whereby  they  are 
reduced  into  the  master's  possession  is  sufficient. 

Ribton, — Yes ;  but  not  a  mere  right  to  the  actual  poesessioa 
The  criterion  is,  whether  the  goods  have  reached  the  place  of  their 
ultimate  destination?    The  distinction  is  between  the  actual  poe- 
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EUid  the  right  to  the  actual  possession.     In   Waiters  cctae        Bbo. 
1, 28 ;  2  East  P.  C.  570,),  a  cashier  of  the  Bank  of  England    ^^^^^ 
id  an  India  bond  ;  but,  as  the  bond  had  not  been  previously       rs^d 
Y  him  in  the  cellar  of  the  bank,  the  place  of  its  ultimate  ahd  amothxb. 
on,  the  act  was  held  to  be  not  one  of  larceny.(A)     So,  in        ~^ 

mi  case,  the  act  is  not  one  of  larceny,  because  the  coals,        

he  master  had  a  right  to  the  possession  of  them,  had  not  Larceny  by 
the  place  of  their  final  deposit.  In  B.  v.  Bazeley  (2  Leach,  col^ru^vt 
East  P.  C.  571,)  money  was  received  by  a  banker's  clerk  ponetnon, 
unter,  and,  instead  of  putting  it  into  the  proper  drawer,  he 
i  it :  and  that  was  held  not  to  be  larceny,  because  as  against 
e  was  no  possession  by  the  master.  [Lord  Campbell,  C.J. 
e  former  argument  my  brother  Parke  suggested,  that  that 
ley,  the  subject  of  account  Platt,  B. — Suppose  it  to  be 
of  the  clerk  to  put  the  money  into  a  drawer  and  lock  it  up, 
!  drawer  be  pushed  home  and  locked  up  before  the  money 
into  the  possession  of  the  master?]  The  drawer  on  the 
I  of  the  master  is  the  ultimate  place  of  deposit.  [Lord 
:ll,  C.  J. — Suppose  that  the  servant  leaves  the  horse  and  Argument  for 
he  road  ;  has  he  then  determined  his  duty,  so  that  if  he  priaoncr. 
ick  he  may  steal  them  ?]  If  he  had,  it  would  be  embezzle- 
R.  V.  BulU  {c)  2  Leach,  841 ;  R.  v.  Poorer^  cited  in  J?,  v. 
d)  1  Show.  50 ;  R.  v.  tVaUh,  (e)  4  Taunt.  258, 276 ;  R.  &  R. 
East  P.  C.  177  ;  and  R.  v.  Spears  there  cited.)  [Lord 
XL,  C.  J. — In  the  report  in  4  Taunt.  276,  Heath,  J.,  says, 
iase  went  upon  the  ground  that  the  com  was  in  the  prose- 
targes,  which  was  the  same  thing  as  if  it  had  been  m  his 
"]  The  report  in  East  is  not  so.  He  also  cited  R.  v. 
[/)  1  Moo.  C.  C.  129,  and  R.  v.  Masters,  {g)  3  Cox  Crim. 
I ;  1  Den.  332.  [Pollock,  C.  B. — Suppose  he  had  had 
the  coals  to  a  customer  at  once.  How  would  it  be  then  ? 
;t  to  the  master,  the  cart  would  be  the  final  place  of  deposit.] 
tomer's  house  would  have  been  the  final  place  of  deposit. 
!ahpbell,  C.  J. — How  do  you  define  the  place  of  final 
]  That  depends  on  the  particular  circumstances  of  each 
n  this  one,  for  instance,  it  is  the  house  of  the  master. 
Campbell,  C.  J. — When  the  coals  passed  the  threshold,  or 
passed  the  gate  ?     A  farm  house  is  at  the  extremity  of  a 

15  G«o.  2,  c  13,  8.  12,  as  to  embezzleinent  by  clerks,  &c.,  of  the  Bank  of  England  ; 

^  66,  8.  6;  37  Geo. 3,  c.  46,  s.  6  ;  4  &  5  Vict.  c.  56,  s.  1. 

.  Bull  was  the  case  of  a  shopman  receiving  monej  from  a  customer,  and  secreting  it: 

rceny. 

.  Mterea  was  the  case  of  a  lodger  who  stole  the  famitore  of  his  lodging:  Held,  not 

'.  WaUh  was  the  case  of  a  broker,  who  received  from  his  principal  a  cheqne  for  the 
nrcbasing  Exchequer  bills.     The  broker  received  of  the  bankers  bank  bills  for  the 

applied  part  in  the  parchase  of  Exchequer  bills  for  his  principal,  but  appropriated 
bis  own  use  and  absconded :  Held,  not  larceny. 

▼.  SvUens  was  the  case  of  a  servant  t>ent  to  get  silver  for  a  5/.  note,  and  absconding 
rer:  Held,  not  larceny. 

.  3ia$ien  was  the  case  of  a  clerk  who  had  received,  in  due  course  of  business,  from 
rk,  money  to  be  delivered  to  the  master,  and  who  fraudulently  appropriated  it:  Held, 

but  embezzlement. 
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Bu.       field ;  does  the  oonstructivepoesesdonoeaBe  at  the  gate  of  thefidd, 

^^^^^       or  at  the  door  of  the  house  ?  ^latt,  B. — The  cart  was  in  the  potiet- 

itmww^  ^    sion  of  the  master.  If  he  had  taken  that,  it  would  have  been  hieenj. 

▲HD  AsioTBBt.  Pabke,  B. — The  cart  is  but  the  means  of  transit  to  the  master'i 

'r~        house,  which  was  the  ultimate  place  of  destination.]     In  B.  y. 

.'        Hayward  ( 1  Car.  &  K.  5 1 8),  straw  thrown  down  at  a  stable  door  w» 

Lareemif  h$  considered  to  have  reached  a  place  of  final  deposit.  If  a  bankei^a 
JJJJIJJJJJj^  clerk  collects  bills,  puts  them  into  his  pocket,  and  abstracts  one,  tbe 
property  of  his  master,  which  he  afterwards  conTerta  to  his  owi 
use,  that  is  embezzlement,  not  larceny.  [Jebvis,  C.  J. — How  <b 
you  distinguish  the  cases  of  R.  v.  Spears  and  R.  y.  Abrahat 
(2  Leach.  828.)  Lord  Campbell,  C.  J. — R.  v.  Spears  is  on  aO- 
fours  with  this  case.  Parke,  B. — In  R.  v.  Sfears^  it  is  uncertain, 
looking  at  the  reports  In  East  and  Leach,  and  tne  difference  between 
the  two  editions  of  Leach,  whether  the  judgment  did  not  torn  oo 
the  fact  that  the  master  had  bought  the  whole  careo.]  In  thil 
case  the  master  would  have  had  a  title  and  constructive  possesflioa 
before  delivery  to  the  prisoner. 
Argument  for  Rase^  conti^ — The  act  of  the  prisoner  was  an  offenoe  at  cominoD 
the  Crown.  ]^^.  xhc  embezzlement  statutes  are  affirmative,  and,  so  sooQ  as 
a  trespass  is  proved,  a  larceny  is  established.  There  was  a  treqpa» 
in  this  case ;  for,  as  the  coals  were  asked  for  in  the  master^s  naoM^ 
charged  to  the  master  in  the  bill,  put  into  the  master's  sacks,  and 
the  sacks  put  into  the  master's  cart,  the  master  had  constnicdTe 
possession  before  the  servant  had  actual  exclusive  posseanim: 
(Com.  Dig.  "  Trespass,"  B.  4.)  [Lord  Campbell,  C.  J. — The 
constructive  possession  of  the  master  need  not  be  distinct  fitnn  the 
actual  possession  of  the  servant]  What  act  before  the  taking  in 
this  case  divested  the  master  of  his  constructive  possession  ?  RMh 
son's  case  (2  East  P.  C.  565);  Paradice^s  case{jA}.\  proceed  oa  the 
principle  tnat,  despite  the  manual  possession  of  the  servant,  the  con- 
structive possession  is  in  the  master.  So,  if  the  servant  had  left 
the  cart  and  coals,  had  returned  suddenly  in  the  night,  and  hid 
taken  the  coals,  would  he  not  have  been  guilty  of  stealing  Us 
master's  property  ?  The  case  of  R.  v.  Spears  is  not  to  be  distin- 
guished from  this.  In  commenting  on  If^aite's  case  and  Bozdejfs  caff. 
East  reconciles  them  by  saying  that  there  is  no  constructive  poesee- 
sion  without  the  possession  of  the  servant.  In  R.  v.  BuU  the  case  wis 
one  of  money,  which  constitutes  matter  of  account,  and  tresptss 
would  not  lie :  {Higgs  v.  HoUiday,  Cro.  Eliz.  746.)  This  is  not  like 
the  case  of  a  gift  to  the  master,  where  he  never  gets  possesnon 
until  delivery  to  the  servant  [Lord  Campbell,  C.  J. — Sfeari 
case  is  to  be  taken  from  the  second  edition  of  Leach,  as  is  wown 
by  Heath,  J.,  in  4  Taunt.  276.  Parke,  B. — If  we  take  it  fiwn 
Ahrahats  case^  the  corn  was  clearly  purchased  by  the  master 
before.]  Suppose  that  another  servant  had  been  sent ;  that  he  htd 
delivered  the  order ;  that  the  coals  had  been  weighed  out ;  and  tbit 
the  prisoner  had  then  been  sent  with  the  cart  for  the  coals,  and 
had  stolen  some  of  them — that  must  have  been  larceny.  In  A  v. 
Harding  (EL  &  R.  125),  property  which  the  prosecutor  had  bought 
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was  weighed  oat  in  the  presence  of  his  clerk^  and  delivered  to  the        Bad. 
outer's  servant  to  cart,  and  a  fraudulent  conversion  by  the  carman     .    »• 
WM  held  larceny.  ^"b^^ 

Ribion,  in  reply. — In  R.  Y.Harding  the  property   had  been  in  ahd  anothbb 
the  actuid  possession  of  the  master.  In  K  v.  fVatts  (2  Den.  C.  C.  14),        '-^ 

tke  defendfiuit  divested  himself  of  possession  in  favour,  so  to  say,  of       ' 

his  employers.    In  this  case  the  prisoner  has  no£  so  divested  him-    Lwrcm^  6y 
adf  by  any  distinct  act.     In  R.  v.  Watts,  the  distinct  act  was  the 
receipt  had  of  the  cheque  by  the  prisoner;  it  being  his  duty  to  his 
employers  to  receive  it.     In  this  case  the   coals  had  not  reached 
their  nnal  destination. 

Cur.  adv.  vulL 

Judgment. 

Lord  Campbell,  C.  J. — There  lies  before  me  a  judgment  that 
I  had  prepared  for  myself  at  a  time  when  there  was  reason  to 
nippoae  that  there  might  be  one,  if  not  more  dissenting  judges. 
I  nave  reason  to  believe  now  that  there  will  not  be  any  dissent ; 
bat  still  this  judgmept  must  be  considered  only  as  embodying  the 
resaona  I  give  for  my  opinion,  because  I  have  no  authority  to  say  Judgment. 
that  my  brothers  concur  in  that  opinion,  and  the  reasons  for  it. 
For  convenience,  I  have  written  my  judgment,  and  my  learned 
brothera  will  say  how  far  they  concur  or  dissent.  I  am  of  opinion 
that  the  prisoner  has  been  properly  convicted  of  larceny.  There 
ean  be  no  doubt  that,  in  such  a  case,  the  goods  must  have  been  in 
the  actual  or  the  constructive  possession  of  the  master ;  and  that, 
if  the  master  had  no  otherwise  the  possession  of  them  than  by  the 
bare  recdpt  of  his  servant  upon  the  delivery  of  another  for  the 
master's  use,  although  as  against  third  persons  this  is  in  law  a 
receipt  of  the  goods  by  the  master,  yet  in  respect  of  the  servant 
himself  this  wUl  not  support  a  charge  of  larceny,  because  as  to 
him  there  was  no  tortious  taking  in  the  first  instance,  and  conse- 
qoently  no  trespass.  Therefore,  if  there  had  been  a  quantity 
of  ooafa  delivered  to  the  prisoner  for  the  prosecutor,  and  the 
priaoDer,  having  remained  in  the  personal  possession  of  them,  as 
by  carrying  them  on  his  back  in  a  bag,  without  anything  having 
been  done  to  determine  his  original  exclusive  possession,  had  con- 
verted them  animo  furandi,  he  would  have  been  guilty  of  em- 
beazlement,  and  not  of  larceny.  But  if  the  servant  has  done  any- 
thing which  determines  his  original  exclusive  possession  of  the 
gooda,  80  that  the  master  thereby  comes  constructively  into  pos- 
aesmoD,  and  the  servant  afterwards  converts  them  animo  furandi, 
be  ia  guilty  of  larceny,  and  not  merely  of  a  breacli  of  trust  at 
common  law,  or  of  embezzlement  under  the  statute.  On  this 
aoppoaition  he  subsequently  takes  the  goods  tortiously  in  convert- 
ing them,  and  commits  a  trespass.  We  have  therefore  to  consider 
whether  the  exclusive  possession  of  the  coals  continued  with  the 
priaoner  down  to  the  time  of  the  conversion.  I  am  of  opinion 
that  thia  exduaive  possession  was  determined  when  the  coals  were 
deposited  in  the  prosecutor's  cart,  in  the  same  manner  as  if  they 
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had  been  depoated  in  the  prosecutor's  cellar,  of  Whieh'the  ] 
Abiuaax  ^^  *^®  charge.  The  prosecutor  was  undoubtedly  in 
Rekd  of  the  cart  at  the  time  when  the  coals  were  deposited  in  it; 
AHD  ANOTHER,  and  if  thc  prisoner  had  carried  off  the  cart  animo  Jurandi,  he 
would  have  been  guilty  of  larceny.  That  is  expressly  dete^ 
mined  in  Robinson's  case  (2  East,  565.)  There  seeois  oonade^ 
able  difficulty  in  contending  that,  if  the  master  was  in  possessioi 
of  the  cart,  he  was  not  in  possession  of  the  coak  which  it 
contained,  the  coals  being  his  property,  and  depomted  there 
by  his  order,  for  his  use.  Mr.  Kibton  ai^gued  that  the  goods 
received  by  a  servant  for  his  master  remain  in  the  exclusive  pot- 
session  of  the  servant  till  they  have  reached  their  ultimate  desti- 
nation. But  he  was  unable,  notwithstanding  his  learning  and 
ingenuity,  to  give  any  definition  of  **  ultimate  destination,"  when 
so  used.  He  admitted  that  the  master's  constructive  posseanon 
would  begin  before  the  coals  were  deposited  in  the  cellar,  when 
the  cart  containing  the  coals  had  stopped  at  his  door,  and  even 
when  it  had  entered  his  gate.  But  I  consider  the  point  of  time  to 
be  regarded  is  that  when  the  coals  were  deposited  in  the  cart 
Thenceforth  the  prisoner  had  only  the  custody  or  charge  of  tke 
coals,  as  a  butler  has  of  his  master's  plate,  or  a  groom  has  of  bis 
ir.a8ter's  horse.  To  this  conclusion,  with  the  most  sincere  deftp- 
ence  to  any  of  my  learned  brothers  who  may  at  any  time  htve 
taken  a  different  view — to  this  conclusion  I  should  have  come  im 
principle ;  and  I  think  that  Spears*  case  is  an  express  authority  ior 
it  The  following  is  an  exact  copy  of  the  statement  of  that  case, 
signed  by  Buller,  J.,  in  pp.  181,  182,  and  183  of  the  2nd  volume 
of  the  Black  Book,  containing  the  decisions  of  the  judges  in  Crown 
cases,  deposited  with  the  Chief  Justice  of  the  Queen's  Bench  for 
the  time  being :  —  John  Spears  was  convicted  before  me  at 
Kingston,  for  stealing  forty  bushels  of  oats  of  James  Bronne&Co. 
in  a  barge  on  the  Thames.  Broune  &  Co.  sent  the  prisoner  wA 
their  barge  to  Wilson,  a  corn  meter,  for  as  much  oats  only  as  tte 
barge  would  carry,  and  which  were  to  be  brought  in  loose  bulk. 
The  prisoner  received  from  Wilson  220  quarters  in  loose  balk, 
and  five  quarters  in  sacks ;  the  prisoner  ordering  that  quantity  to 
be  put  into  sacks.  The  quantity  in  the  sacks  was  afterwards  em- 
bezzled by  the  prisoner ;  and  the  question  reserved  for  the  ofnnioii 
of  the  judges  is,  whether  this  was  felony,  the  oats  never  raving 
been  in  the  possession  of  the  prosecutor ;  or  whether  it  was  not 
like  the  case  of  a  servant  receiving  change  or  buying  a  thing  for  Ua 
master,  but  never  delivering  it."  Then  there  is  a  reference  made  to 
Dy.  5,  and  1  Show.  52 ;  and  then  this  is  signed  by  Sir  J.  Buller;  and 
then  is  added,  '<  25th  April,  1 798.  Conviction  affirmed."  Now  that 
is  an  exact  copy  from  the  Black  Book.  In  that  case  the  question 
arose,  whether  the  corn,  while  in  the  prosecutor's  barge,  in  which  it 
was  to  be  brought  by  the  prisoner  to  the  prosecutor's  granarv»  was 
to  be  considered  in  the  possession  of  the  prosecutor ;  and  the  jodgei 
unanimously  held,  that  from  the  time  of  its  being  pot  into  the 
barge  it  was  in  the  prosecutor's  possession,  although  the  jprimner 


CRIBflNAL   LAW   CASES.  291 

sostodjr  or  charge  of  It.     That  case  has  been  met  at  the        Bbq. 
,  snggeBtion  that  the  whole  cargo  of  corn,  of  which  the  ^' 

put  on  board  this  barge  was  a  part,  was  or  might  have       ^ed^** 
"chased  bj  the  prosecutor,  so  that  he  might  have  had  a  and  AifoTHsa. 
constructive  poasessiou  before  the  delivery  to  the  prisoner.        — ' 

very  statement  of  the  case  in  the  Black  Book,  and  the        

es  referred  to,  show  that  the  judges  turned  their  attention    Laroeny  by 
lestion  whether  the  exclusive  possession  of  the  servant  had     '•'^"•^ 
determined  before  conversion  ;  and  during  the  argument     ^^uimL 
.  fViiUh  (4  Taunt.  276),  we  have  the   ratio  decidendi  in 
%9e  explicitly  stated  by  one  of  the  judges  who  concurred  in 
ion : — "  Heath,  J. — That  case  went  upon  the  ground  that 
was  in  the  prosecutor's  barge,  which  was  the  same  thing 
had  been  in  his  granary,"    Read  "cart**  for  **bai^e/' 
for  "  corn,"  and  "  ^lar"  for  "  granary,"  and  the  two  cases 
lis  purpose  precisely  the  same.     There  is  no  conflicting 
^ ;   for  in  all  the  cases  relied  upon  by  Mr.  Ribton,  the 
\  personal  possession  of  the  prisoner  had  continued  down 
ne  of  the  wrongful  conversion.     It  is  said  there  is  great 
in  giving  such  an  effect  to  the  deposit  of  the  coals  in  the 
)r's  cart ;  but  the  objection  rests  on  a  subtlety  wholly  Judgment. 
^ted  with  the  moral  guilt  of  the  prisoner,  for  as  to  that  it 
quite  immaterial  whether  the  property  in  the  coals  had  or 
nested  in  the  prosecutor  prior  to  the  time  when  they  were 

to  the  prisoner.  We  are  to  determine  whether  this 
ve  been  a  case  of  larceny  at  common  law  before  there 
statute  against  embezzlement ;  and  I  do  not  think  that 
uld  have  been  any  reproach  to  the  administration  of  jus- 
holding  that  the  subtlety  arising  from  the  prosecutor 
ad  no  property  in  the  subject  of  the  larceny  before  its 
to  the  prisoner,  who  stole  it,  was  sufficiently  answered  by 
ety  that  when  the  prisoner  had  once  parted  with  the  per* 
session  of  it,  so  that  a  constructive  possession  by  the  pro* 
>egan,  the  servant  who  subsequently  stole  it  should  be 
be  punished,  as  if  there  had  been  a  prior  property  and 
1  in  the  prosecutor,  and  that  the  servant  should  be  ad-* 
Eible  to  be  punished  for  a  crime,  instead  of  being  allowed 
at  he  had  only  committed  a  breach  of  trust,  for  which  he 
sued  in  a  civil  action.  In  approaching  the  confines  of 
offences  created  by  common  law  or  by  statute,  nice  dis« 
must  arise,  and  must  be  dealt  with.  In  the  present  case 
factory  to  think  that  the  ends  of  justice  are  effectually 
r  affirming  the  conviction ;  for  the  only  objection  to  it  is 
ipon  an  argument  that  he  ought  to  have  been  convicted 
r  offence  of  the  same  character,  for  which  he  would  have 
le  to  the  same  punishment. 
\,  C.  J. — I  concur  in  the  judgment  of  the  Lord  Chief 

I  had  originally  written  a  judgment  concurring  in  the 
m  by  my  lord ;  but  ultimately  I  have  not  found  it  neces^ 
id  it.   It  is  admitted  that  the  cart  was  in  the  possession  of 
u  2 
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^*0'       the  servant  for  a  special  purpose ;  if  he  had  taken  the  cart,  h 

Abraham     ^^"^^  ^^^^  ^^^^  guilty  of  larceny ;  and  if  the  cart  for  this  porpoee 

Rkbd       continued  the  cart  of  the  master,  the  delivery  of  the  ooals  into  the 

AMD  AMOTHKR.  Cart  was  a  delivery  to  Ihe  master,  and  makes  the  offence  a  larceny. 

jgj^  Parke,  B. — I  certainly  had  differed  from  the  view  of  this  case 

^'        which  has  been  taken  by  Lord  Campbell  at  a  time  when  it  wu 

^^*]^y  hf    uncertain  what  the  case  of  Spears  actually  was,  and  treating  tliu 
c!!!!^!^^   <^^6  ^  ^^^  nova.   The  book  in  which  the  opinions  of  the  judges  are 
fomuim,     written,  and  which  is  always  in  the  custody  of  the  Lord  Chief 
Justice,  was  mislaid  ;  and  the  case  of  John  Spears  was  differently  re- 
ported in  the  two  editions  of  Leach,  and  also  in  East's  Crown  Law; 
and  that  case  could  not  for  a  long  time  be  found.    However,  since 
it  has  been  found,  I  have  satined  myself;  and  I  entertain  no 
doubt  upon  it     I  should  have  delivered  my  reasons  at  length ;  bat 
Judgment        j^  jg  unnecessary  now  to  do  so.     The  cases  of  Rex  v.  Abrahat  and 
Rex  V.  Spears  having  been  discovered,  and  having  read  that  case 
with  the  explanation  of  Heath,  J.,  I  find  the  pomt  decided ;  and 
though,  therefore,  if  this  were  res  nova,  I  should  have  pronounced 
an  opinion  that  this  was  not  larceny,  yet  as  that  case  is  a  decided 
authority,  by  the  authority  of  that  case  I  am  bound ;  and  it  is 
unnecessary  for  me  to  deliver  my  reasons  at  any  greater  length. 
The  other  judges  concurred. 

ConviciioH  uffirwiei 
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COURT  OF  CRIMINAL  APPEAL. 
January  28,  1854. 

JfiBYIS,   C.J.,   MaULE,   J.,   WiGHTMAN,  J.,   PlATT,  B., 

and  Williams,  J.) 
Reg.  r.  John  Burton,  (a) 

Larceny — Corpus  delicti — Evidence, 

e  trial  of  an  indictment  for  larceny,  if  the  circumstantial  evidence 
es  the  jury  of  the  guUt  of  the  prisoner,  he  may  he  convicted^ 
h  the  prosecutor  is  unable  to  swear  that  he  has  lost  the  thing 
ed  to  have  been  stolen, 

following  case  was  reserved  hj  the  Assistant  Judge  of  the 
[iddlesex  Sessions. 

Burton  was  indicted  at  the  January  Sessions,  1854,  for  the 

of  Middlesex,  for  stealing  a  quantity  of  pepper.  It  was 
on  the  trial  by  the  person  having  charge  of  the  warehouse, 
5  prisoner  was  seen  coming  out  of  the  lower  room  of  a  ware- 
n  the  London  Docks,  in  a  floor  above  which  a  large  quan- 
pepper  was  deposited,  some  in  bags  and  some  loose  upon  the 
id  that  the  witness  having  suspicion  of  the  prisoner  from 
ky  state  of  his  pockets,  stopped  him,  and  said,    **  I  think 

something  wrong  about  you,"    upon  which  the  prisoner 

and  said  "I  hope  you  will  not  oe  hard  with  me,"  and 
k  quantity  of  pepper  out  of  his  pocket  on  the  ground.    The 

further  proved  that  no  pepper  was  missed,  and  that  he 
ot  say  from  the  large  quantity  of  pepper  that  was  in  the 
use,  that  any  had  been  stolen,  but  the  pepper  found  upon 
soner  was  of  the  like  description  with  the  pepper  in  the 
use.  The  prisoner  had  no  business  in  the  warehouse.  It 
Ltended  by  the  prisoner's  counsel  on  the  authority  of  /Z.   v. 

(1  Cox  Crim.  Cas.  235),  that,  upon  this  state  of  facts,  the 
wsLS  bound  to  direct  an  acquittal.  I  overruled  the  objec- 
ing  of  opinion  that,  notwithstanding  the  statement  of  the 
»  that  he  could  not  swear  that  any  pepper  was  stolen, 
as  evidence  to  go  to  the  jury. 

jury  returned  a  verdict  of  guilty ;  and  the  question  re- 
for  the  consideration  of  the  court  is,  whether  I  ought  to 
rected  a  verdict  of  acquittal,  or  to  have  left  the  case  for 

(a)  Reported  by  A  Bittlkston,  Esq*,  BArri8t«r-at-L«w. 
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Rbo.       the  consideratioD  of  the  jury?      If  the  court  should  be  of  opbion 

^*  that  the  case  ousrht  not  to  have  been  left  to  the  jury,  a  verdict  of 
JoBH  Burton.  -xi.  i  •    x    u         -•.       j  ^     j^ 
acquittal  is  to  be  entered. 

1854.  Judgment  on  the  conviction  was  postponed,  and  the  prisoDer 

•~       was  committed  to  the  House  of  Correction,  Cold  Bath-fields. 

CorJnudeUctu      Riblon^  for  the  prisoner. — This  case  failed  from  the  absence  of 

direct  proof  of  the  corpus   delicti;     and   R.  v.  Dredge    (1  Cox 

Crim  Cas.  235),   is  in  point;   the  marginal  note  of  that  case  is 

**  In  a  charge  of  larceny,  if  the  prosecutor  cannot  swear  to  the  Ices 

of  the  article  said  to  be  stolen,  the  prisoner  must  be  acquitted. 

Maule,  J. — The  circumstances  of  that  case  were  wholly  dif- 
ferent.    It  was  a  charge  against  a  little  boy  of  stealing  a  dolL 

Ribton. — Erie,  J.  expressly  decided  that  case  on  the  ground  that 
the  corpus  delicti  was  not  proved. 

Maule,  J. — The  offence  with  which  the  prisoner  is  chained 
must  be  proved  ;  and  that  mvolves  the  necessity  of  proving  mt 
the  prosecutor's  goods  have  been  taken ;  but  why  is  that  to  be 
differently  proved  from  the  rest  of  the  case  ?  If  the  drcumstancee 
satisfy  the  jury,  what  rule  is  there  which  renders  some  more  posi- 
tive and  direct  proof  necessary  ? 

Ribton. — Lonl  Hale  (2  Hale,  290)  lays  it  down  as  a  rule, 
never  to  convict  a  man  for  murder  or  manslaughter  on  circumstan- 
tial evidence  alone,  unless  the  body  be  found. 

Maule,  J. — Not  as  a  rule,  but  as  a  caution. 

Ribton. — One  at  all  events  of  general  application  (Stark.  Evii 
2nd.  ed.,  vol.  1,  p.  512;  vol.  2,  p.  450,  513;  Evans  v.  Evant^ 
1  Hagg.  Consist.  Rep.  35,  105  ;  Dickson  v.  Evans,  6  T.  R.  57.) 

No  counsel  appeared  for  the  prosecution. 

Jeryis,  C.  J. — We  are  all  agreed  that  there  is  no  foundation 
for  the  objection,  and  that  the  conviction  is  right 

The  other  judges  concurred. 

Conviction  affirmed. 
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COURT  OF  CRIMINAL  APPEAL. 

January  28,  1854. 

Reg.  v.  Samuel  Gill,  (a) 

Ument  of  money  marked  by  the  master^  and  delivered  to  a  third 
person  to  he  used  for  the  purpose  of  detection. 

\ed  moneyy  and  delivered  it  to  a  third  person,  that  he  might  there- 
buy  goods  at  A*s  shop,  of  his  shopman  B.     He  did  so,  and  B. 
g  received  the  marked  money,  instead  of  putting  it  in  the  till,  tu 
iiiy  was,  secreted  it. 
iat  B.  w€U  properly  convicted  of  embezzlement. 

I  following  case  was  reserved  bj  the  Assistant  Judge  of  the 
Middlesex  Sessions. 

uel  Gill  was  convicted  at  the  November  Clerkenwell  Ses- 
1853,  for  stealing  one  crown-piece,  the  property  of  his 
It  was  proved  at  the  trial,  that  the  master,  who  was  a 
1  victualler,  suspecting  the  prisoner,  marked  the  crown- 
1  question,  and  two  half-crowns,  and  gave  them  to  one  T,  W. 
purpose  of  purchasing  spirits  of  tlie  prisoner,  who  was  pro- 
's barman.  T.  W.  accordingly,  early  the  next  morning, 
»ed  at  the  bar  some  brandy,  and  paid  the  prisoner  with  the 
[  money,  and  it  was  his  duty  to  have  placed  the  same  in 
.  When  his  master  came  down,  he  looked  into  the  till, 
md  there  the  two  half-crowns  only.  Upon  the  prisoner 
barged  with  the  offence,  he  admitted  the  receipt  of  the 
piece,  but  said  that  he  had  given  it  away  as  part  of  the 
for  half-a-sovereign.  The  crown  piece  was  found  in  a  bag 
K)x,  separate  from  his  other  silver,  which  was  wrapped  in  a 

The  jury  acquitted  the  prisoner  of  larceny,  but  found  him 
of  embezzlement.  The  judgment  has  been  respited,  and 
ioner  committed  to  the  House  of  Correction  at  Cold  Bath- 
o  abide  the  decision  of  this  case. 

question  reserved  for  the  consideration  of  the  court  is, 
r,  upon  the  facts  as  proved,  the  offence  is  larceny  or  em- 
lent. 

ounsel  appeared  for  the  prisoner. 

bo/i,  for  the  prosecution  — The  conviction  is  right  The 
was  received  by  the  prisoner  for  and  on  account  of  his 

from  a  third  person.  It  was  not  a  receipt  by  the  prisoner 
IS  master,  because  the  master  had  altogether  parted  with 
session.  The  case  of  R.  v.  Headge  (R.  &  R.  160 ;  2  Leach, 
is  expressly  in  point.  There  the  indictment  was  forembez- 
;  under  statute  39  Geo.  3,  c  85 ;  and  although  the  pro- 
ad  been  in  the  possession  of  the  prisoner's  masters,  and  they 
y  entrusted  the  custody  of  it  to  a  third  person  to  try  the 
of  their  servant,  yet  it  was  held  that  the  servant  receiving 

(a)  Reported  l>j  A.  Bittleston,  Esq.,  Barrister-at-Law. 
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Bbo.        it  from  that  third  person,  and  appropriating  it  to  his  own  oiei 

••  guilty  of  embezzlement  under  the  statute. 

sampbl  Gill.      Maule,  J, — Is  it  not  larceny  if  goods  are  sent  by  the  master  to 

1854.       a  servant  to  be  brought  back  to  the  master,  and  instead  of  brii^ing 

them  back,  he  goes  off  with  them  ? 

i^^^^,  Jervis,  C.  J.— The  difficulty  arises  from  PtcKs  case  (2  Kuaa 
213),  where  the  prisoner  received  the  money  from  the  master  him- 
self, to  pay  it  over  to  a  third  person,  and  the  wrongful  conyersioD 
was  held  not  to  be  embezzlement ;  and  so  in  R.  v.  Murray  (I  Moa 
C.  C.  276),  where  the  money  was  constructively  in  the  possesrion 
of  the  master  by  the  hands  of  another  clerk  from  whom  the  prisoner 
received  it.  (J)  The  money  never  ceases  to  be  the  master's  moDey 
in  any  of  these  cases.  However,  I  think  that  we  are  bound  by 
the  express  decision  in  R.  v.  Headge. 

Maule,  J. — I  am  of  the  same  opinion.  The  distinction  seem? 
to  be  between  the  cases  where  the  master  parts  with  the  posstt- 
sion,  expecting  to  receive  the  money  or  gooos  back  again^  as  here; 
and  those  in  which  he  does  not 

The  other  judges  concurred.  Convicium  offirmeL 

(b)  See  R.  t.  Masten  (1  Den.  G.  C.  S32;  3  Cox  Grim.  Gas.  17S);  wbere  raenej  bevc 
reeeiTed  on  account  of  bis  master  bj  one  clerk,  and  handed  orer  in  doe  ooorse  of  Imnnai  to 
another,  to  be  delivered  to  the  master,  it  was  held,  that  the  latter  clerk,  frandnlentlj  appre- 
priating  it,  was  guilty  of  embeulement.  The  dbtinction  between  that  case  and  R.  t. 
Murray  was  pointed  out.  In  the  former,  the  monej  was  stopped  on  its  pasaifgc  to  the  msmr. 
In  the  Utter,  it  was  given  by  a  fellow-serrant  to  the  prisoner,  to  be  paid  away  on  aooooBtif  tki 
master. 


COURT  OF  CRIMINAL  APPEAL. 

February  11,  1854. 

(Before  Jervis,  C.  J.,  Maule,  J.,  Wightman,  J.,  Platt,  &f 
and  Williams,  J.) 

Reg.  t7.  Green,  (a) 

Larceny   by  servant — Falsifying  accounts — Embezzlement — Obtmamf 
balance  oj  account  by  false  pretences, 

A  farm  bailiff,  who  was  authorized  to  receive  money  and  make  payments 
on  behalf  of  his  master,  and  who  kept  a  book  containing  entries  of  sitck 
receipts  and  payments,  which  was  Jrom  time  to  time  examined  by  hit 
master,  made  false  entries  in  the  book,  giving  himse^  crediiy  in  several 
instances,  for  larger  payments  than  he  had  in  truth  made^  and,  when 
the  book  was  examined^  received  from  his  master  a  sum  of2Lastki 
balance  due  to  him  upon  that  account. 

Held,  that  he  was  not  guilty  of  larceny. 

QiuBre,  whether  he  was  not  guilty  of  obtaining  money  by  false  preteneesf 

rilHE  prisoner  was  indicted  at  the  quarter  sessions  for  the  county 
•JL    of  Cambridge,  on  the  3rd  day  of  January,  1854,  for  stealing 

(a)  Reported  by  A  Bittlestom,  Kst].,  Barrister-at-Law. 
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on  the  lOth  dav  of  September  last,  certain  moneys  of  and  belong-  Rao. 

in^  to,  his  master,  Alexander  Cotton,  Esq.     The  prisoner  was  •• 

bailiff  to  the  prosecutor,  and  it  was  part  of  his  duty  to  receive  and  *""' 

make  payments  on  behalf  of  the  prosecutor.     An  account  of  these  1854. 

receipts  and  payments  was  kept  in  a  book  in  the  prisoner's  custody,  ^"""j" 

which  was  examined  by  the  prosecutor  at  irregular  intervals.     An  ^22^1^ 
examination  was  made  in  July  last,  and  another  on  the  3rd  of 
December  last,  and  the  account  comprised  within  these  dates,  con- 
tained, among  other  items,  the  following  payments,  viz. : — 

1853,  August  13th. 

James  Ludkins      -----£180 

Samuel  Pryke 180 

John  Brown     ------       180 

and  twelve  other  names,  against  which  stood  the  same  amount. 
There  was  a  series  of  similar  items,  under  dates  of  the  20th  and 
27th  of  August  and  the  3rd,  10th,  and  17th  of  September;  and  on 
the  17th  of  September  this  series  of  payments  : — 

James  Ludkins      -----£0  150 
Samuel  Pryke  ------       0  15o 

and  thirteen  other  similar  names,  against  which  stood  the  same  c««- 
rams  of  155.  Brown  proved  that  he  was  engaged  by  the  prisoner 
to  work  for  the  prosecutor  during  the  last  narvest.  The  rate  of 
wages  was  not  named  ;  but  the  witness  knew  that  the  othet 
labourers  were  to  receive  IL  Ss.  a  week,  and  he  expected  the  same. 
The  prisoner  paid  him  121  on  each  of  the  following  days,  viz.,  13th^ 
20th,  and  27tn  of  August  last,  and  on  the  3rd  and  10th  of  September 
la^t  The  witness  complained  on  the  20th  and  27th  of  August  of 
receiving  no  more  than  1/.,  and  about  ten  days  after  the  10th  of 
September,  the  prisoner  paid  him  R  in  addition,  making  his  wages 
\L  4s.  a  week  during  the  five  weeks.  Ludkins  proved  that  he  was 
engaged  by  the  prisoner  for  the  prosecutor  during  the  harvest,  and 
that  be  received  It  8».  on  each  of  the  following  days,  viz.,  the  13th, 
20th,  and  27th  of  August,  and  on  the  3rd  and  10th  of  September. 
On  the  1 7th  of  September,  the  prisoner  paid  him  lis,  6rf.,  and  on 
his  complaining  that  he  did  not  pay  him  15^.,  the  sum  he  paid  the 
other  labourers,  the  prisoner  said  it  was  because  he  was  working  in 
the  bam.  Pryke  gave  similar  evidence.  Each  side  of  the  account, 
which  extended  from  July  to  the  3rd  of  December  last,  contained 
numerous  items,  amongst  which  were  payments  made  for  the  pur- 
chase of  goods  by  the  prisoner  on  account  of  the  prosecutor.  By 
one  of  these  items  the  prisoner  gave  the  prosecutor  credit  for  1/.  5s. ^ 
which,  it  was  stated  by  the  counsel  (though  no  proof  offered  of  it), 
he  had  not  in  fact  received.  There  was  no  entry  in  the  book  in 
the  handwriting  of  the  prisoner.  The  prisoner  was  present  during 
all  the  time  the  prosecutor  was  examining  the  account,  and  signed 
his  name  to  it  on  the  prosecutor  doing  so  ;  but  his  attention  was 
not  called  to  any  particular  item.     There  was  on  the  account  a 
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balance  of  2L  due  to  the  prisoner,  which  the  proBecutor  paid  him. 
At  the  conclusion  of  the  evidence  for  the  prosecution,  the  pri-> 
soner's  counsel  contended,  on  the  authority  of  R.  v.  C7iapman{l  C 
&  K.  119),(&)  that  the  evidence  would  neither  support  a  charge  of 
larceny  nor  embezzlement,  and  submitted  to  the  court  that,  on  these 
facts,  the  court  should  direct  an  acquittal  The  chairman  directed 
the  jury  that  the  deduction  of  the  five  several  sums  of  4j.  from  the 
five  weekly  sums  of  !/•  8#.,  to  be  paid  to  Brown,  and  of  the  two 
several  sums  of  3«.  6dL  from  the  weekly  sums  of  15«.  to  be  paid 
respectively  to  Ludkins  and  Pry  ke,  amount^  to  larceny ;  and  told  the 
jury  that,  by  a  recent  act,  they  were  enabled  to  return  a  verdict  of 
either  larceny  or  embezzlement,  as  their  minds  might  be  directed 
by  the  evidence  ;  on  which  the  jury  found  a  verdict  of  guilty : 
whereupon  judgment  was  postponed,  and  the  prisoner  discharged 
on  bail  to  appear  and  receive  judgment  at  the  next  quarter  sessions 
for  this  county.  The  opinion  of  the  judges  was  asked,  whether  the 
jury  could,  on  these  facts,  properly  convict  the  prisoner  of  larceny? 

Tozer,  for  the  prisoner. — The  only  question  is,  whether  the  pri- 
soner could  be  convicted  of  larceny  upon  this  evidence ;  but  it  is 
submitted  that  the  facts  establish  neither  larceny  nor  embezzlement 
The  only  sum  he  is  shown  to  have  received  from  his  master  is  the 
balance  of  2L ;  and  by  reason  of  his  falsification  of  the  accounts,  it 
might,  perhaps,  be  said,  that  he  had  obtained  that  sum  by  fidse 
pretences.     But  it  is  unnecessary  to  consider  that. 

WiGUTMAN,  J. — What  he  did  was,  to  enter  as  paid  money  which 
he  had  not  paid. 

Jebyis,  C.  J. — And  so  to  obtain  a  balance  in  his  favour.  We 
are  aU,  however,  clearly  of  opinion  that,  whatever  other  ofiTence  the 
prisoner  may  have  committed,  he  is  not  guilty  of  larceny,  and  the 
conviction,  therei'ore,  must  be  quashed. 

Canmction  quashed. 


(6)  R.  y.  Chapman,  It  was  the  dotj  of  a  clerk  to  receire  mooej  for  his  empkjcr  sad  psf 
wages  oat  of  it,  and  to  make  entries  of  idl  moneys  received  and  paid  in  a  book,  aod  to  enter  ths 
weeklj  totals  of  receipts  and  payments  in  another  book,  npon  which  last  book  be,  (rom  time  t» 
time,  paid  over  his  balances  to  his  employer.  The  clerk  baring  entries  of  weekly  paymeoti  in 
bis  first  book  amounting  to  251.,  be  entei^ed  them  in  the  second  book  as  35iL,  and  two  moathi 
after,  in  accounting  with  his  employer,  by  these  means  mudehis  balance  10/.  too  little,  and  paid 
it  oTer  accordingly:  Held,  that  the  clerk  oonld  not,  on  these  facts,  be  oooTietad  of  rmttfinlr 
roent  withoot  its  being  shown  that  he  had  xeoeived  some  particular  sum  on  aocoont  ef  U* 
employer,  and  had  oouTerted  either  the  whole  or  part  of  that  sum  to  his  own  use.  Ses^  slss, 
JL  y.  Gnwe  (7  Car.  &  P.  635  ;  1  Moo.  C.  C.  447.);  H.  y.  Jmtet  (8  Car.  &  P.  288)  ;  sad 
JL  y.  Lambert  (2  Cox  C.  C.  309),  where,  after  the  foregoing  authorities  bad  been  dted,  Erie,  J^ 
said:  **  I  think  the  offence  is  sufficiently  made  out  within  the  meaning  of  the  atalnte,  if  tbs 
jury  are  satisfied  that  the  prisoner  receiyed  in  the  aggregate  the  amount  with  which  be  appeals 
to  haye  charged  himself,  and  that  he  absconded,  or  refused  when  called  upon  to  aocount,  kaviag 
a  portion  of  l^be  gross  sum  deficient  There  would  be  constant  failure  dT  jnstioe  if  I  wen  te 
decide  otherwise,  since  it  is  impossible  in  cases  like  the  present,  where  a  number  of  dtfienat 
amounts  of  mooey  bare  been  reoeiyed,  to  specify  which  sum  or  sums  have  been  embeultd." 
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COURT  OF  CRIMINAL  APPEAL. 

February  11,  1854. 

tfore  Jebyis,  C.  J.,  Maule,  J.,  Wightman,  J.,  Platt,  B., 
and  Williams,  J.) 

Beo.  v.  The  Inhabitants  of  Hornsea,  [a) 

ghway — Indictment  for  non-^repair — Road  washed  away  by  the  sea. 

erey  by  natural  causes,  as  by  the  encroachment  of  the  sea^  a  highway 
r  wholly  destroy  edi  the  liability  of  the  parish  to  repair  no  longer  exists. 

*HIS  was  an  indictment  for  the  non-repair  of  a  highway, 
tried  at  the  York  Spring  Assizes,  1853,  before  Martin,  B., 
>  stated  the  ease  for  the  consideration  of  this  Court 
rhe  road  was  described  in  the  indictment  to  be  a  certain  com- 
Q  and  public  Queen's  highway,  called  the  Sea  Boad,  leading 
tward  from  the  east  end  of  a  street  in  the  parish  of  Hornsea, 
;he  East  Biding  of  the  county  of  York,  called  East  Gate,  to  the 
rman  Ocean ;   and  the  indictment  alleged  that  a  certain  part  of 

same,  &c.,  lying  and  being,  &c.,  containing  in  length,  divers, 
«rit,  210  feet,  in  breadth,  divers,  to  wit,  40  feet,  on  the  1st 
y,  1852,  and  until  the  present  day  was,  and  yet  is,  very  ruinous, 
p,  broken,  and  in  great  decay,  for  want  of  due  reparation  and 
^ndment.  The  foffowing  facts  were  proved : — 'By  an  Inclosure 
t  of  1810  (41  Geo.  3),  bv  which  certain  lands  and  houses  were 
tied,  it  was  enacted  that  the  Commissioners,  before  setting  out  the 
itments,  should  set  out  upon  the  lands  to  be  enclosed,  sucn  public 

private  roads  and  places  with  such  directions  for  the  repairs  of 
same,  &c.,  as  they  snould  judge  proper;  and,  after  giving  certain 
^ers  to  stop  up  and  alter  the  old  roaus,  that  the  said  public  roads 
old  be  and  remain  40  feet  in  breadth,  at  the  least ;  and  after  pro- 
log for  the  formation  and  completion  of  the  same,  and  that  Uiey 
uld  be  put  in  good  repair,  and  {inter  alia),  that  none  of  the  inhabi- 
ts of  the  township  of  Hornsea,  other  than  the  allottees  of  land, 
aid  be  chargeable  (over  and  above  the  statute  duty),  towards 
formation  of  the  new  public  roads,  until  they  should  be  fit  for 
Tellers  and  carriages,  and  the  justices  at  sessions  had  allowed 
confirmed  the  surveyor'^  certificate  to  that  effect;  it  was 
cted,  that  after  such  allowance,  the  said  roads  were  to  be  from 
s  to  time  amended  and  kept  in  repair  in  the  same  manner  as 

(a)  Beported  bj  A.  Bittlestoh,  Eaq.,  Barrister-at-Law. 
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Bbo.  other  public  roads.  It  was  farther  enacted,  that  the  award  BhouU 
^'  describe  all  manner  of  public  and  private  roads,  stone-pits,  and 

oF^Horaa^  common  watering  places  for  cattle,  drains,  water-courses,  sewers, 

bridges,  fences,  and  other  works  and  improvements  which  should 

]^'  be  set  out  by  tiie  act;  and,  that  a  plan  should  be  annexed  speci- 
HigkuHiy—    fy^^S  ^^^  describing  the  same.    When  this  act  passed,  the  road  ia 

NoB-repaif^—  question  existed  as  a  public  highway,  and  was  called  the  Sea  Boad. 

Eneroaekment  jj^  1809,  the  Commissioners  made  their  award  (inter  alia)  u 
^  *^  follows : — **  And  we  do  direct,  set,  appoint,  and  award,  that  there 
shall  be  one  other  public  highway  or  road  of  the  breadth  of  40  feet, 
as  the  same  is  now  staked,  ditched,  and  bounded  out,  called  the 
Sea  Boad,  leading  eastward  from  the  east  end  of  a  street  in 
Hornsea  aforesaid,  called  East  Gate,  over  ancient  enclosed  lands, 
belonging  to,  &c.,  to  the  German  Ocean."  In  another  part  of  the 
award  they  awarded  thus — As  to  a  place  abuttmg  on  part  of  the 
Sea  Boad,  **  and  called  the  Landing-place,"  we  do  set  out,  allot, 
and  award  one  acre  of  land  (be  the  same  more  or  less),  situate, 
lying,  and  being  in  the  East-field  of  Hornsea  aforesaid,  for  the 
purpose  of  a  landing-place,  adjoining  the  Sea  Boad  on  the  north, 
ancient  enclosure,  lands  of  Charlotte  Bethell,  on  the  east,  and  on 
lands  herein  awarded  to  P.  A.,  on  the  south  and  west.  The  case 
provided  that  everything  directed  by  the  act  to  be  done  in  refer- 
ence to  the  road  and  landing-place  was  to  be  deemed  to  have  been 
Case.  done,  and  that  the  road  was  a  lawfully  existing  road  under  this  act 

When  the  road  and  landing-place  were  set  out,  the  land  of  Cba^ 
lotte  Bethell  was  occupied  by  a  tenant  as  swarth  land ;  it  was 
ancient  enclosed  land,  but  had  for  a  long  period  been  encroached 
upon  by  the  sea,  and  at  the  time  of  the  award  vras  partially 
covered  with  sand,  and  was  entirely  sand  between  the  entrance  to 
the  road  in  question  and  the  sea,  both  before  and  after  the  awari 
All  persons  were  accustomed  to  go  down  the  "  Sea  Bcwd,"  but 
there  was  no  evidence  of  repairs  on  Charlotte  Bethell's  land, 
nor  of  any  defined  road  there,  but  persons  used  to  go 
over  it  to  the  sea,  as  they  pleased,  and  could  go  with  carriages 
and  on  foot  to  get  gravel  or  sand  from  the  sea  shore,  or  for 
any  other  purpose.  Vessels  also  brought  cargoes  of  coal,  and 
anchored  at  high  water,  near  the  entrance  of  the  road  in  question, 
and  people  took  carts  to  the  sides  of  the  vessels,  and  loaded, 
and  then  drove  as  they  pleased  and  could  over  Charlotte's  land,  to 
the  entrance  of  the  road  in  question,  and  thence  into  the  interior 
of  the  country :  cargoes  of  limestone,  also  thrown  overboard  firom 
barges  near  the  entrance  of  the  road,  were  carted  away  in  the  same 
manner.  The  road  before  and  after  the  award  sloped  down 
towards  the  sea,  which  in  extraordinary  high  tides  came  up  to  the 
landing-place.  Since  the  award,  the  Sea  Boad  has  been  repaired 
up  to  the  varying  termination  of  it,  as  it  has  been  from  time  to 
time  swept  away  by  the  sea.  Within  forty-four  years,  and  since 
the  award,  the  high -water  mark  has  advanced  on  this  part  of 
the  coast,  104  yards  inland,  and  a  portion  of  Charlotte's  en- 
closed lands,  including  the  piece  being  between  the  terminus  of 
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the  Sea  Road  and  the  sea,  has  been  swept  away,  half  the  landing-        Bma. 
place,  and  fifty-two  yards  of  the  road  inland,  before  reaching  the  •• 

boundary  line  of  Charlotte  Betheirs  land.     Two  and  a  half  yards  S^o^^ 

is  about  the  average  annual  destruction  of  the  cliiF^  but  as  it  is       

aOuTial  sand  and  clay,  after  storms,  four  or  five  yards  in  depth        [^* 
where  the  road  lies  have  been  destroyed  at  one  tide,  and  about    Bigkway^ 
fourteen  years  ago,  a  considerable  incursion  of  the  sea  converted  Non-repair— 
the  gradual  slope  of  the  road  towards  the  sea,  into  a  perpendicular  *«•«'«»«*<»••«< 
descent  or  face,  at  a  part  of  the  road,  some  little  distance  inland,       '2^**"- 
before  reaching  the  t)oundary  of  Charlotte  Bethell's  land.     As  it 
was   impossible  then  for  carriages   to   get  down   to   the   beach, 
the  pansh  sur>'eyors  cut  a  gap,  througn  the  perpendicular  face, 
and  made  a  road  down  to  the  then  beach,  although  less  com- 
modious than  before.     Such,  however,  have  been  the  encroach- 
ments since,  that  the  termination  of  the  road   now,  and   when 
the  indictn^ent  was  preferred,   is  a  perpendicular  clifi*,  twenty 
feet   high,   and  though   a  track  has  been  made  practicable  for 
donkeys,  it  is  impossible  for  carriages  to  get  down  to  the  beach. 
It  was  further  proved,  that  a  new  road  to  the  sea  had  been  lately 
made,  that  a  rate  of  25.  6d.  in  the  pound  would  produce  between 
500L  and  600Z.,  and  the  annual  ordinary  repairs  are  about  2002.  Case. 
To  make  a  substantial  concrete  road  extending  fifty  yards  beyond 
the  cliiF,  would  be  about  600/.,  and  about  lOL  annually  would 
keep  both  it  and  the  cliff  repaired,  but  a  road  or  pier  must  extend 
forty  feet  beyond,  and  below  high  water-mark,  at  ordinary  tides, 
and  be  forty-six  feet  wide  at  the  base,  and  forty  at  the  top.     To 
cut  a  gap,  and  protect  it  with  side-walls,  would  cost  about  200/., 
and  7^  or  SL  annually  would  keep  it  in  repair. 

On  the  part  of  the  defendant,  the  proof  was  {inter  alia)  that  a 
gap  with  side-walls,  to  be  a  permanent  road  to  the  beach,  would 
cost  1,000/.,  and  the  annual  repair  be  50L  to  100/.,  and  that  it' 
would  not  prevent  the  sea  encroaching,  and  that  the  masonry  and 
flanking  walls  of  the  wings  would  require  frequent  moving  inland. 
A  conviction  of  the  parish  surveyors  bythe  justices,  and  an  order 
to  repair  the  road  under  the  5  &  6  W  ill.  4,  c.  /)0,  s.  94,  dated 
S^t.  2,  1852,  after  the  sea  had  completely  stopped  the  road,  but 
before  the  cliff  was  rendered  so  precipitous,  was  also  proved,  but  no 
repairs  had  ever  been  made  under  the  order. 

The  indictment  was  preferred  at  the  instigation  of  a  Mr.  Cun-. 
nington,  the  owner  of  an  hotel  and  property  adjoining  the  ter- 
mination of  the  road  in  question.  It  was  admitted,  that  the  surface 
of  the  existing  road  was  in  good  repair  up  to  where  it  had  been 
swept  away  by  the  destruction  of  the  cliff  by  the  encroachment  of 
the  sea. 

Martin,  B.,  directed  a  verdict  of  guilty  to  be  entered,  subject 
to  the  opinion  of  the  justices  and  barons  upon  the  following  ques- 
tions : —  Whether  there  exists  a  legal  duty  or  obligation  upon  the 
pariah  to  provide  an  available  carriage-road  towards  the  beach? 
If  such  duty  or  obligation  exists,  the  verdict  is  to  stand ;  if  not 
the  verdict  is  to  be  set  aside,  and  a  verdict  of  not  guilty  entered.- 
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8bo.       If  the  judges  and  barons  be  of  opinion  that  such  duty  exists^  th^ 
.      **  are  requested  to  state  what  is  the  description  of  the  road  which  it 

OF  HoRanu.  ^^  incumbent  upon  the  parish  to  provide ;  and  it  was  agreed  at  the 

trial,  that  they  should  have  power  to  order  any  fact  to  be  asoer* 

^^^'       tained  by  a  surveyor,  or  otherwise,  in  order  to  enable  a  final  and 

H^wag       conclusive  judgment  to  be  given  upon  the  indictmeiit.     It  was 

jypiM'yflrfr---  also  agreed  that  they  should  have  the  same  power  with  respect  to 

*^  «f"*"'"'  oosts,(j)  as  well  of  the  trial,  as  of  the  argument  of  this  case,  as  a 

^***'      judge  would  at  the  trial,  or  afterwards. 

Sliss  {P.  Thompson  with  him)  for  the  defendants. — This  indict- 
ment cannot  be  sustained.  It  alleges  the  existence  of  a  commoa 
Queen's  highway  down  to  the  sea,  and  that  that  highway  U  out  of 
repair.  But  that  allegation  is  negatived  by  the  evidence,  which 
shows,  first,  that  the  highway  did  not  at  any  time  extend  down  to 
the  sea  (R.  v.  Hatfield, ^  Ad.  &  £•  156);  and,  secondly,  that,  at 
all  events,  it  has  no  existence  now,  having  been  swept  away  by 
the  sea.  R.  v.  Paull  (2  Moo.  &  Rob.  307),  is  exactly  like  this 
case ;  and  B.  v.  Bamber  (5  Q.  B.  287),  is  also  expressly  in  point; 
and  in  other  cases  also,  natural  causes  have  been  held  to  extio* 
guish  obligations  of  a  similar  kind :  (iZ.  v.  Montague  4  B.  &  C. 
598.)  It  would  not  be  possible  now  to  restore  the  road  withoot 
great  engineering  works,  which  would  interfere  not  only  with  the 
rights  of  the  owner  of  the  soil  of  the  road,  but  also  with  those 
of  adjacent  proprietors.  (He  referred  to  4  Vin.  Abr.  Chimin 
Common,  E.  35 ;  Chimin  Private,  B.  2,  D.  2 ;  Year  Book^ 
8  Hen.  7,  5b;  Callis  on  Sewers,  73,  74 ;  Stat,  of  Sewers*  Sft 
Hen.  8;  Woolrych  on  Water  Rights,  172;  Atlomey^General  v* 
Bichardsy  2  Anstr.  603,  614;  B.  v.  Stanton^  2  Show.  30;  Good- 
title  V.  Alker,  1  Burr.  133;  Blundell  v.  Catterall,  5  B.  &  Aid.  268, 
296,  305 :  stat.  7  &  8  Geo.  4,  c.  30,  s.  12.)  Even  in  ordinary 
cases,  the  liability  of  the  parish  does  not  extend  to  the  making  of 
the  best  road  possible ;  but  only  to  the  doing  of  such  repairs  as 
will  make  the  road  as  good  as  it  has  usually  been  at  the  best:  (& 
v.  Landulphy  1  Moo.  &  Rob.  393,  394  n.) 

Maule,  J.  — The  existence  or  non-existence  of  a  road  is  a  matter 
of  physical  observation.  I  remember  trying  a  case  on  the  Midland 
Circuit,  where  it  appeared  that  some  traces  of  a  highway  still 
existed ;  but  then  tnere  were  upon  it  quarries  and  trees  a  hundred 

J  ears  old;  and  the  jury  negatived  the  existence  of  the  highway. 
Q  the  present  case  there  is  no  road  to  be  seen. 
B.  Hall  {Cross  with  him),  for  the  Crown. — It  is  clear^  upon  this 
case,  that  there  was  once  a  highway  to  the  sea ;  and  so,  indeed, 
there  is  still,  though,  by  the  subsidence  of  the  cliff,  a  temporaiy 
interruption  has  taken  place.  What  is  required  is  to  make  good 
the  slope  of  the  cliff. 

Maule,  J. — That  would  be  a  great  engineering  work.    You 

(6)  After  jadgment  had  been  delirered,  Crou  applied  for  an  order  for  pajment  of  the  costs 
of  the  prosecotion  out  of  the  highwaj  rates  for  the  parish,  pur&Qant  to  s.  95  of  5  &  6  Will  4, 
e.  50  [R,  t.  Clarke^  5  Q.  B.  887;  R,  t.  Htanor,  6  Q.  B.  745,  were  referred  to);  but  the 
court  declined  making  any  order  as  to  the  costs. 
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night  almost  as  well  call  upon  parishes  to  restore  the  roads  which        Rbo. 
»oce  probably  existed  over  the  Goodwin  sands.     The  common  law  .      '* 
iabihty  does  not  extend  to  cases  of  this  sort ;  and,  indeed,  there  o,  HoBHtfCA. 

an  be  no  such  thing  as  an  absolute  right  against  the  act  of  God        

ind  the  processes  of  nature.  ^^^ 

Hall  referred  to  Dugdale  on  Embankments,  90,   and  to  a  Com-    Bighwas-^ 
nission  temp.  £ich.  2,  relating  to  a  great  flood  at    Winchelsea :  Not^rtpait'^ 
[Fitz.  N.  B.  127,  D.  E.)  ^'"'^^^T^ 

Jebvis,  C.  J. — The  case  is  quite  clear.     The  road  no  longer       ^'^^ 
exists,  nor  could  it  be  restored  without  trespassing  upon  adjoinmg 
owners. 

Maulb,  J. — I  am  of  the  same  opinion.  Natural  causes  have 
destroyed  the  road  which  once  existed ;  and  the  subject  of  repair 
no  longer  exists.  Then  not  only  the  authorities  cited,  but  common 
sense  and  the  very  form  of  the  indictment,  which  alleges  the  exist- 
ence of  the  road,  establish  that,  there  being  no  highway,  there  can 
be  no  liability  to  repair  it.  The  facts  found  in  this  case  are,  that 
all  that  remains  of  the  road  is  in  good  repair ;  and  that  to  restore 
the  impassable  part  would  require  considerable  engineering  works. 
Upon  these  facts,  it  appears  to  me  that  the  defendants  are  entitled 
to  our  judgment. 

WiGHTMAN,  J. — This  indictment  alleges  that  there  was  and 
still  18  an  ancient  common  Queen's  highway  leading  to  the  sea ; 
that  a  certain  part  of  the  said  highway,  describing  it,  is  out  of  repair ; 
aid  that  the  inhabitants  ought  to  repair  it ;  but  the  case  finds  that 
that  part  which  is  alleged  to  be  out  of  repair,  has  been  swept  awapr 
by  the  sea ;  so  that  this  is  an  indictment  which  requires  the  inhabi-* 
tants  to  repair  a  road  which  has  no  existence. 

The  other  judges  concurred. 

Conviction  quashed. 
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COURT  OF  CRIMINAL  APPEAL- 

February  4,  1854. 

(Before  Lord  Campbell,  C.  J.,  Parke,  B.,  Maulb,  J^ 
Alderson,  B.,  Coleridge,  J.,  Wightman,  J.,  Platt,  E, 
Williams,  J.,  Martin,  B.,  and  Crompton,  J.) 

Reg.  v.  W.  M.  Watts,  (a) 

Larceny — Chose  in  action — Unstamped  ogreemenL 

An  unstamped  agreement  is  within  the  rule  of  the  common  law^  wMl 
prevents  choses  in  action  from  being  the  subject  of  larceny. 

So  held  {Parhe,  B.,  dissentiente),  where,  upon  an  indictment  for  sieaUng 
a  piece  of  paper,  it  appeared  that  the  paper  stolen,  though  unstamped, 
contained  the  terms  of  a  subsisting  written  agreement, 

THE    prisoner,    William    Mote   Watts,   was  indicted  at  the 
Quarter    Sessions  for  the  North  Riding  of  Yorkshire,  on 
the  2nd  of  June,  1853,  for  stealing  on  the  3rd  day  of  May,  1853, 
a  piece  of  paper,  the  property  of  the  prosecutor,  Francis  Fatteson, 
and  was  convicted.     The  piece  of  paper  found  to  have  been  stden 
had  written  upon  it  when  taken  by  the  prisoner,  as  alleged  in  the 
indictment,  an  agreement  between  the  prosecutor  and  the  prisoner, 
signed  by  each  of  them.      The  agreement  could  not  be  produced, 
but  secondary  evidence  of  it  was  received,  from  which  it  appeared 
that  the  prisoner  contracted  thereby  to  build  two  cottages  for  the 
prosecutor,  for  a  sum  specified,  according  to  certain  plans  and  speci- 
fications, and  the  latter  agreed  to  pay  two  instalments,  being  part 
of  the  price  agreed  on,  at  certain  stages  of  the  works,  and  the 
remainder  on  completion ;  and  it  was  stipulated,  that  any  atten- 
tions that  might  take  place  during  the  progress  of  the  building 
should  not  aflfect  the  contract,  but  should  be  decided  upon  by  tbe 
employer  and  employed,  previous  to  such  alterations  tf&ing  phcei 
Under  this  instrument  the  work  was  commenced  and  continued. 
At  the  time  when  it  was  stolen  by  the  prisoner,  as  alleged,  the 
work  was  going  on  under  it ;  nevertheless  it  was  proved  at  the  trial 
that  when  the  agreement  was  stolen  the  prisoner  had  been  paid 
all  the  money  which  he  was  entitled  to  under  it,  although  there 
was  money  owing  to  him  for  extras  and  alterations.     The  agree- 
ment was  unstamped.      The  counsel  for  the  prisoner  object^  at 
the  close  of  the  case  for  the  prosecution,  that,  from  the  evidence  it 

(a)  Reported  by  A.  Bittlestom,  Esq^  Barrister-at-Lair. 
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was  clear  that  at  the  tiipe  the  piece  of  paper  referred  to  in  the       Rbos 
indictment  was  taken  by  the  prisoner,  it  was,  in  reality,  a  subsist-  «,  ^l,  ^ 
ing  and  valid  agreement,  and  therefore  not  the  subject  of  larceny     '    *    ^"^ 
(as  a  piece  of  paper  only)  at  common  law.     The  question  for  the        1854. 
opinion  of  the  court  is,  whether,  under  the  circumstances  above  stated,        •~ 
the  prisoner  could  be  lawfully  convicted  of  feloniously  stealing  a    umtanmed 
piece  of  paper,  as  charged  in  the  indictment.     No  judgment  was    agrwmsiu. 
passed  on  the  prisoner,  and  he  was  discharged  on  recc^nizance  of 
bail  to  appear  and  receive  judgment  when  required. 

This  case  was  before  the  court  on  the  12th  November,  1853, 
and  was  sent  back  to  be  restated,  and  an  alteration  was  made  in  it 
to  the  effect  that  the  agreement  was  one  which  required  a  stamp. 

Bliss,  for  the  prisoner. — A  chose  in  action  not  being  the  sub- 
ject of  larceny,  this  indictment  could  not  have  been  sustained  if 
the  paper  produced  had  been  stamped ;  then  does  the  want  of  stamp 
make  any  difference?  It  does  not; — ^first,  because  the  stamp 
laws  do  not  apply  to  criminal  oases. 

Lord  Campbbll,  C.  J. — ^That  question  is  not  open  to  you 
BOW.  Whatever  we  might  consider  desirable,  we  are  at  present 
boond  by  the  universal  understanding  and  uniform  decisions  upon 
that  subject,  (a) 

Bliss. — Then  was  the  evidence  admissible ;  and  did  it  show  that 
that  which  the  prisoner  was  charged  with  stealing  was  a  chose  in 
action?    It  was  clearly  admissible  for  the  purpose  of  showing  what  Ajgnment 
it  was,  viz.,  an  unstamped  agreement. 

LoBD  Campbell,  C.  J. — You  need  not  dwell  upon  that ;  the 
main  question  is,  whether  it  was  a  cfiose  in  action,  although  not 
itamp^. 

Bliss. — Reed  v.  Deere  (7  B.  &  C.  261)  is  in  point;  because  in 
that  case  a  second  unstamped  agreement  was  looked  at  by  the 
wart,  to  see  whether  it  altered  the  first.  The  distinction  is 
between  instruments  which  may,  and  those  which  cannot,  be 
stamped  after  execution  {R.  v.  Bishop  of  Chester,  1  Stra.  624) ;  in 
the  former  case  the  stamp  laws  affect  the  admissibility  of  the 
instrument  only ;  in  the  other  case  its  validity.  An  unstamped 
igreement,  therefore,  is  of  value  as  a  chose  in  action ;  and  trover 
may  be  maintained  for  it:  {Scott  v.  Janes,  4  Taunt.  865.) 

Parke,  B. — So  it  might  for  a  piece  of  paper,  which  was  of 
Talue  because  capable  of  oeing  converted  into  a  valid  agreement 

BKss. —  The  want  of  stamp  is  only  a  disability  arising  at  the 
time  of  the  trial ;  and  the  giving  up  of  an  unstamped  agreement 
18  a  sufficient  consideration  for  a  promise :  {Haigh  v.  Brookes,  10 
Ad.  &  E.  309.)  (He  also  cited  Mann  v.  Lent,  10  B.  &  C.  877 : 
Jackson  V.  Warwick,  7  T.  B.  121.)  It  is  no  plea  to  a  declaration 
on  an  agreement  that  the  agreement  is  unstamped  {Lazarus  v. 
Ontk,  3  Q.  B.  459 ;  Bradley  v.  Bardsley,  14  M.  &  W.  873);  and 
if  there  is  a  written  agreement,  though  unstamped,  no  other  evi- 
dence of  the  right  is  admitted  {Brewer  v.  Palmer,  3  Esp.  213); 

(a)  Sm  J2.  T.  Oomp&rU^  9  Q.  B.  SS4,  and  eaeet  th«m  refemd  to. 
VOU  VJ.  X 
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Rto.        and  that  is  because  the  unstamped  agreement  is  the  only  evidence 

WM  Wattb  ^^^*- 
*  J Alderson,  B. — The  reason  of  the  rule  which  prevents  a  chow 

1854.        in  action  from  being  the  subject  of  larceny  is,  that  it  is  evidence  of 

T^ZIl       a  right ;  and  you  cannot  steal  a  right  by  taking  away  the  evidence. 

cZ^I^P^        P^ccy  for  the  prosecution. — First,  this  was  not  a  choee  in  action 

agrumtmL    at  all ;  bccause  whatever  was  due  under  the  agreement  bad  been 

paid:  (2  Bl.  397.) 

Crompton,  J. — But  the  work  was  still  going  on. 

Martin,  B — And  an  action  might  be  maintained  upon  it  for 
not  building  according  to  the  specification. 

Price. — Then  the  want  of  stamp  prevents  it  from  being  a  chose 
in  action. 

Maule,  J. — Strictly  speaking  a  chose  in  action  is  an  incorporeil 
right,  and,  of  course,  therefore,  cannot  be  the  subject  of  larceny ; 
but  the  rule  means  that  those  instruments  which  are  the  evidence 
of  a  chose  in  action  are  not  the  subject  of  larceny. 

Price. — When  the  objection  is  taken  at  Nisi  Prius,  it  is  enough 
to  say  that  the  proper  evidence  of  the  contract  is  not  produced 
{Jardine  v.  Pai/ne,  1  B.  &  Ad.  670);  it  is  unnecessary  to  say  that 
the  unstamped  paper  is  not  a  chose  in  action ;  but  in  truth  it  is 
not ;  because  the  stamp  laws  prevent  any  court  from  reearding  it 
as  an  available  security.  If  the  prisoner  had  been  incficted  fiff 
stealing  a  valuable  security,  this  unstamped  agreement  would  not 
Argument.  have  proved  it  In  R.  v.  Hart  (6  Car.  &  P.  106),  the  prisons 
was  indicted  for  stealing  blank  acceptances  on  unstamped  paper, 
but  it  was  held  they  were  not  withm  the  statute,  either  as  bilb 
or  orders  for  payment  of  money  or  securities  for  monefr ;  and 
the  charge  of  stealing  the  stamps  and  paper  was  disposed  of,  on 
the  ground  that  there  was  no  sufficient  taking.  Other  cases  of 
imperfect  securities  were :  R.  v.  Perry ^  1  Car.  &  K.  725 ;  1  Cox 
Crim.  Cas.  222 ;  and  R.  v.  Vyse^  1  Moo.  C.  C.  218.  In  Perry'% 
casey  the  prisoner  was  charged  with  stealing  a  cheque, — described 
in  another  count  as  a  piece  of  paper ;  and  he  was  convicted  on  the 
latter  count. 

Alderson,  B. — Because  the  cheque  was  absolutely  void,  having 
been  issued  unstamped  beyond  the  limited  distance.  It  never 
could  be  made  a  good  cheque. 

Price. — The  judges  do  not  appear  to  have  decided  that  the 
cheque  was  void  ;  but  to  have  thought  that,  whether  it  was  so  or 
not^  the  prisoner  might  be  convicted  of  stealing  the  paper.  Vytei 
case  is  also  like  this ;  because  there  the  things  stolen  wece  bank 
notes,  which  had  been  paid  in  London,  and  which  one  of  the  part- 
ners of  the  banking  firm  was  carrying  back  into  the  country  to  be 
re-issued ;  and  it  was  held,  that  they  were  properlv  described  tf 
unstamped  pieces  of  paper  for  the  purposes  of  the  indictment, 
although  some  of  the  judges  doubted  whether  they  were  or  were 
not  valuable  securities.  R.  v.  Clark  (R.  &  Ry.  181),  is  to  the 
same  effect 

Maule,  J.—- The  notes  were  nothing  but  paper  until  re-issued, 
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because  thej  derived  their  whole  operation  irom  being  delivered        Rxo. 
to  some  one,  w  m  *'' 

iVice. — ^In  a  court  of  justice  the  writing  upon  the  unstamped  Watts. 

paper  in  the  present  case  bound  nobody.  1854. 

MaulE)  J, — It  is  the  signature  of  the  parties  which  binds.  73^^ 

Price. — Lastly,  even  assuming  this  unstamped  agreement  to  be  a    uZi^ped 
chose  in  actiariy  the  prisoner  is  rightly  convicted.   AU  the  writers  on     offmrnmL 
Criminal  Law^  in  stating  the  rule  that  a  chose  in  action  is  not  the 
subject  of  larceny,  refer  to  the  Year  Books  (10  Edw.  4,  14  a; 
49  Hen.  6,  fo.  9,  10)  as  the  authority  upon  which  it  rests.     It 
appears,  however,  by  reference  to  those  books,  that  the  ground  of 
toe  rule  was,  that  chases  in  action  could  not  be  valued,  and  at  that 
time  there  was  no  felony  unless  the  things  stolen  were  of  the  value 
of  twelve  pence ;  but  the  law  as  to  value  being  abolished  cessante 
ratione  cessat  kx,  there  may  be  a  difference  as  to  title-deeds,  which 
«»your  of  the  realty :   {R.  v.  Wialker  (Ry.  &  M.  155.)     At  all 
events,  the  thing  stolen  in  this  case  was  a  piece  of  paper ;  and  so 
the  mdictment  is  proved. 
BBss,  in  reply. — The  general  rule  cannot  be  disputed. 
Lord  Campbell,  C. J. — We  are  all  of  that  opinion  that,  except 
80  far  as  the  Legislature  has  interfered  with  it,  the  rule  is,  that 
docoments  which  are  the  evidence  of  a  chose  in  action  are  not  the 
subject  of  larceny. 

BKss. — The  cases  cited  are  quite  distinguishable.  R.  v.  Vyse 
and  R.  v.  Clark  were  cases  of  satisfied  notes ;  but  here  there  is  no 
ground  for  saying  that  the  agreement  was  at  an  end. 

Lord  Campbell,  C.  J. — I  am  of  opinion  that  this  conviction  Judgment 

18  wrong.     I  think  that  the  prisoner  could   not  under  the  cir- 

ciUDstances  stated,  be  indicted  for  stealing  a  piece  of  paper.     If 

tbe  agreement  had  been  stamped,  it  seems  to  be  allowed  notwith- 

stancUiig  the  ingenious  argument  of  Mr.  Price,  that  an  indictment 

|br  steaung  a  piece  of  paper  could  not  be  supported ;  because  then 

it  would  be  what  is  commonly  called  a  chose  in  action,  and  by  the 

common  law  larceny  cannot  be  committed  of  a  chose  in  action. 

Strictly  speaking,  the  instrument  of  course  is  not  a  chose  in 

iction,  but  evidence  of  it,  and  the  reason  of  the  common  law  rule 

8eem8  to  be  that  stealing  the   evidence   of  the   right  does    not 

interfere  with  the  right  itself ;  jus  non  in  tabulis;  the  evidence  may 

be  taken  but  the  right  still  remains.     At  all  events,  whatever  be 

the  reason  of  the  rule,  the  common  law  is  clear  that  for  a  chose  in 

action   larceny  cannot  be    supported  ;    and   the  legislature '  has 

repeatedly  recognised  that  rule,  by  making  special  provision  with 

regard  to  instruments,  which  are  choses  in  action,  and  of  which 

but  for  those  enactments  larceny  could  not  be  committed.     As  to 

this  not  being  a  chose  in  action,  because  all  that  was  due  had 

been  paid  upon  it,  it  appears  that  the  agreement  is  still  executory, 

and  might  be  used  by  either  side  to  prove  their  rights.     Then 

comes  the  objection  as  to  its  not  being  stamped;  but  though  it  is 

not  stamped,  I  am  of  opinion  that  it  is  an  agreement.     There  is  a 

very  dear  distinction  between  instruments^  which  without  a  stamp 

T    2 
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Larceny — 
Ufutamped 
offreemaU. 


Beo.       are  wholly  void,  and  those  which  may  be  rendered  available  it 
W  M  \a       *"y  moment,  by  having  a  stamp  impressed  upon  them.     There  an 

J many   cases  in   which  an   unstamped    agreement    is   considered 

evidence  of  a  right.  When  the  question  arises  at  Nisi  Prius,  ts 
soon  as  it  appears  that  the  agreement  was  reduced  into  writiDg 
parole  evidence  is  excluded,  because  the  written  instrument  is  the 
proper  and  only  evidence ;  and  Bradley  v.  BarcUley  (14  M.  &  W. 
873)  is  strong  to  show  that  the  court  considers  an  unstamped 
agreement  evidence  of  a  right.  To  an  action  on  an  agreement  a  plet 
that  it  was  not  stamped  is  clearly  bad,  for  the  agreement  may  be 
stamped  even  pending  the  trial,  and  may  then  be  given  in 
evidence,  as  the  stamping  reflects  back  to  the  period  of  ib» 
making  of  the  instrument  I  agree  that  we  must  look  at  the  state 
of  the  instrument  at  the  time  of  the  larceny  committed ;  but  it 
then  had  a  potentiality  of  being  rendered  available,  and  it  was 
evidence  of  an  agreement ;  it  was  therefore  evidence  of  a  chose  in 
action,  and  not  tde  subject  of  larceny. 

Parke,  B. — I  am  of  opinion  that  the  conviction  is  right 
There  is  no  doubt  that  at  common  law  larceny  cannot  be  com- 
mitted of  any  instrument  which  is  the  evidence  of  a  chose  in 
action ;  but  I  think  that  when  this  instrument  was  stolen  it  was 
not  evidence  of  a  chose  in  action.  Being  unstamped,  it  was  not 
available  either  in  law  or  in  equity,  and  by  the  operation  of  the 
Stamp  Act  could  not  be  used  for  the  purpose  of  snowing  a  right 
Judgment.  It  was  a  piece  of  paper,  and  I  differ  from  Lord  Campbell  in 
thinking  that  the  potentiality  of  converting  a  chattel  into  evidence 
of  a  chose  of  action,  is  suflScient  to  prevent  it  from  being  the 
subject  of  larceny.  Like  the  parchment  on  which  a  deed  is  written, 
and  which  is  nothing  but  a  piece  of  parchment  until  the  instrument 
is  perfected,  this  in  its  imperfect  state  was  no  evidence  of  an 
agreement,  but  was  a  piece  of  paper  only.  Where  a  plaintiff  is 
prevented  from  given  parole  evidence  of  a  written  agreement,  it  is 
because  he  had  the  power  of  giving  better  evidence  of  it  by  getting 
the  instrument  stamped,  and  if  he  does  not  get  it  stamped,  it  is  hii 
/3wn  fault.  If  the  instrument  is  lost  and  he  cannot  get  it  stampedi 
then  still  parole  evidence  of  it  is  inadmissible.  In  the  present 
case  therefore,  I  think  tliat  that  which  was  stolen,  was  merely  a 
piece  of  paper  capable  of  being  converted,  but  not  yet  actually 
converted  into  a  valid  agreement,  or  the  evidence  of  an  agreement} 
and  it  is  solely  as  evidence  of  an  agreement  that  the  common  law 
would  prevent  it  from  being  the  subject  of  larceny. 

Alderson,  B. — I  agree  with  Lord  Campbell  that  this  was  an 
agreement  at  the  time  it  was  stolen.  If  the  writing  only  becomei 
an  agreement  at  the  time  when  it  is  stamped,  how  is  it  that  yoo 
may  declare  upon  an  unstnm])cd  agreement  ?  If  the  agreement 
only  dates  from  the  stamping,  the  cause  of  action  does  not  arise 
until  the  time  of  stamping,  and,  therefore,  subsequently  to  the 
declaration.  This  seems  to  prove  that  the  thing  has  existence  as  an 
agreement,  though  without  a  stimp  it  is  not  admissible  in  evidence^ 
The  reason  why  title-deeds  and  chosesin  action  are  not  the  subject 
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of  larceny  is,  because  the  parchment  is  eyidence  of  the  title  to        Sbo. 
hod,  and  the  written  paper  is  evidence  of  a  right ;  and,  though  the  ^  ^^^^ 
instrument  is  stolen,  the  right  remains  the  same.     It  has,  however,     *  __f "** 
no  existence  in  point  of  law,  as  a  piece  of  paper  or  parchment        1854. 

merely,  but  is  to  be  considered  as  part  of  the  right  or  title ;  and  the        

extent  to  which  this  is  carried,  appears  from  the  ^assa^e  in  Lord     ^JiSerf 
Coke  (3  Inst.  109),  in  which  even  the  box  containing  the  charters     t^mnSH 
is  treated  as  part  of  the  title  also.     The  paper  becomes  evidence 
ofa  right,  and  ceases  to  have  any  existence  as  anything  else. 

Coleridge,  J. — I  am  of  the  same  opinion  with  Lord  Camp- 
bell and  my  brother  Alderson.  It  is  admitted  that  if  this  agree- 
ment had  been  stamped,  it  would  not  have  supported  a  charge 
of  stealing  a  piece  of  paper,  a  higher  character  having  been 
given  it,  and  its  character  as  a  piece  of  paper  having  been  thereby 
absorbed ;  and,  though  unstamped,  I  think  that  is  still  the  case. 
If  the  objection  was  taken  at  Nisi  Prius,  the  judge  would  look  at 
the  paper  to  see  what  its  character  was ;  it  would  then  appear  to 
have  written  on  it  an  agreement ;  and,  but  for  the  Stamp  Act,  it 
would  be  the  evidence  and  the  only  evidence  of  the  agreement ; 
and  even,  though  rendered  inadmissible  by  that  act,  it  has  the  effect 
of  excluding  all  parol  evidence  of  that  contract.  It  is  true  that  it 
is  not  in  a  condition  in  which  it  can  be  effectually  sued  upon ;  but 
it  is  capable  of  being  rendered  complete  as  evidence,  by  being 
stamped ;  and  it  would  not  acquire  any  new  character  by  the 
stamping :  it  would  still  be  the  same  evidence  of  a  chose  in  action,  ^  ^"* 
lemlered  admissible  in  evidence  by  reason  of  the  stamp.  As  soon 
ss  the  instrument  is  signed,  it  becomes  an  agreement,  and  it  is  only 
because  the  stamp  laws  interfere  that  it  is  prevented  from  being 
used  in  evidence.  The  point  is  extremely  subtle ;  and  one  regrets 
that  the  fate  of  parties  in  a  court  of  justice  should  depend  upon 
dtstinctions  so  nice ;  but  upon  the  best  consideration  which  I  can 
give  to  the  case,  it  seems  to  me  that  the  conviction  is  wrong. 

Maule,  J, — I  am  of  the  same  opinion.  I  think,  indeed  every* 
body  thinks,  that  this  is  an  unstamped  agreement ;  and  if  it  is  an 
Sj;reement,  it  is  not  the  subject  of  larceny.  When  one  speaks  ofa 
piece  of  paper  as  being  an  agreement,  it  means  that  the  paper  is 
evidence  of  the  right;  and  as  a  right  cannot  be  the  subject  of  larceny, 
neither  is  the  paper  which  is  evidence  of  it. 

WiGHTMAN,  J .,  and  Ckesswell,  J.,  concurred. 

Platt,  B. —  I,  also,  am  of  the  same  opinion.  If  an  action  were 
brought  upon  this  instrument,  the  declaration  and  all  the  pleadings 
would  describe  it  as  an  agreement ;  and  it  becomes  so,  in  my  opi- 
nion, as  soon  as  it  is  signed  by  both  parties,  though  not  available  in 
evidence  without  the  impression  of  a  stamp.  The  mode  of  taking 
the  objection  at  Nisi  Prius  proves  the  same  thing.  The  witness  is 
isked  whether  the  agreement  was  not  in  writing ;  and  when  he 
nswers  "yes," and  the  instrument  is  produced,  the  jud^e  looks  at 
t,and  finding  it  to  be  an  agreement  (because  upon  no  other  ground 
oold  he  do  so),  rejects  it  for  want  of  a  stamp.  It  would  surely  be 
trange  to  hold  that  it  was  no  agreement  until  it  was  stamped,  when 
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Bki.  the  necessity  for  a  stamp  arises  from  its  being  an  amement 
^  According  to  that  argument,  if  the  instrament  is  stamped  the  pn- 
.  ATiB.  gQi^QYinusthe  acquitted;  but  if  not  stamped,  convicted.  Bat  it 
1854.  seems  to  me  that  that  would  be  to  bring  a  man  within  the  reach  of 
~~'__  the  criminal  law  by  aside  wind,  and  a  degree  of  subtlety  consisteiit 
u^i^p^    neither  with  law  or  justice. 

Williams,  J.,  and  Martin,  6.,  concurred. 
Crompton,  J. — 1  think  there  is  sufficient  proof  that  this  was  ii 
subsisting  agreement;  and  it  wants  stamping  because  it  is  an 
agreement 
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January  28,  1854. 

(Before  Jervis,  C-  J.,  Maule,  J.,  Wightman,  J.,  Platt,  Ef 
and  Williams,  J.) 

Req.  V,  Walker  and  Morrod.  (a) 

Larceny — Evidence — No  case  for  the  jury^  Statement  of  one  ef  tm 
persom  jointly  indicted  against  the  other. 

On  the  same  day  on  which  A,^  a  worhman,  left  his  mastet^s  service^  Ik 
brother-in-law  B.,  was  found  selling  some  of  the  master's  properly 
A  portion  of  it  toas  usually  kept  in  a  place  to  which  aU  the  wwkma 
might  have  access^  and  the  rest  in  an  inner  place  much  leu  aceessibki 
but  to  which  A.  frequently  went  for  purposes  connected  wA  Ml 
employment.  Two  months  before,  B,  had  been  employed  as  a  labomft 
at  the  premises^  and  had  had  access  to  the  outer  but  r%ot  to  the  unur 
place.  When  he  sold  the  property  he  gave  his  namcy  and  stated  tkA 
he  had  received  it  from  A.^s  wife  to  sell.  A.  cmd  B.  were  jobsil 
iruUcted  for  stealing  and  receiving ;  and  rtpon  the  trials  B.  in  li 
defence,  repeated  his  former  statement. 

The  question  being  reserved  whether  there  was  any  evidence  to  go  to  ^ 
jury  against  A. : 

Held  that  there  was  noL 

THE  prisoners  were  indicted  at  the  East  Riding  of  Yorkshire 
Sessions,  held  at  Beverley,  on  the  3rd  of  January,  1854,  fcr 
stealing  6  lbs.  weight  of  brass  from  Mr.  Crosskill,  with  a  count  ia 

(a)  Itoporttd  by  A.  BiiTLBafioN,  Eaq.,  Bftrriater-at-Law. 
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le  indictment  for  receiving.     It  was  proved  at  the  trial  that        Bbo. 
Talker  had  worked  for  Mr.  Croaskill  and  borne  a  good  character     ^^^g,^ 
or  five  or  six  vears ;  that  on  the  9th  of  November  he  left  Mr.  ^ji^  Morbod. 

roeskill's  employment.     That  on  the  9th  of  November,  Morrod,        

ho  was  brother  to  Walker's  wife,  offered  for  sale  in  Beverley,  ]^' 
lbs  weight  of  brass  (being  that  charged  in  the  indictment  as  being  Latvmy-^ 
tolen  from  Mr.  CrosskiU's),  and  a  quantity  of  white  metal  similar  Ewidenee, 
0  block-tin.  That  the  brass  which  was  of  a  peculiar  kind,  and 
ras  in  ingots  cast  in  moulds  belonging  to  Mr.  Crosskill,  was  usually 
eft  in  a  ^op,  the  door  of  which  opened  on  to  the  road  leading  into 
ilr.  CrosskiU's  works,  to  which  workmen  on  the  premises  might 
mve  access,  the  door  not  being  kept  locked.  That  block-tin  and 
vhite  metal  were  only  kept  in  the  brass  foundry  within  this  outer 
ihop,  with  a  door  between  them.  That  Thomas  Morrod  was 
employed  for  one  week  on  Mr.  CrosskiU's  premises  in  September 
ast,  as  a  bricklayer's  labourer,  and  that  in  such  employment  he 
?ould  have  to  pass  along  the  road  into  Mr.  CroskiU's  works,  and 
night  have  access  to  the  outer  shop  (where  the  metal  caUed  brass 
vafi  kept),  but  had  never  been  seen  there ;  that  he  never  had  been 
ieen  in  the  brass  foundry,  and  could  not  have  gone  in  there  without 
lome  of  the  workmen  seeing  him  ;  that  Walker  was  employed  as 
in  iron  moulder  at  works  on  the  other  side  of  Mr.  CrosskiU's  yard ; 
lat  he  frequently  went  into  the  brass  foundry  to  borrow  tools,  and 
lad  at  times  borrowed  white  metal,  saying  that  he  wanted  it  for 
lorposes  of  casting.  Walker  was  apprehended  in  November  at  Cue. 
tfakefield.  Morrod,  when  he  sold  the  brass  on  the  9th  of  Novem- 
)er,  stated  to  the  person  to  whom  he  sold  it,  that  Walker's  wife  had 
pyen  it  to  him  to  sell,  and  that  Walker  had  left  her  and  gone  into 
the  West  Riding,  which  he  also  stated  to  the  jury  in  his  defence, 
:ellmg  them  that  he  did  not  know  but  that  it  was  honestly 
)btained.  It  was  proved  that  he  had  given  his  name  and  address  to 
the  person  to  whom  he  sold  the  brass,  and  immediately  he  heard 
iiat  it  had  been  stolen  from  Mr.  CroskiU's,  had  gone  to  see  him 
dxmt  it.  The  chairman  told  the  jurv  that  they  were  not  to  take 
fhat  Morrod  said  as  to  the  way  he  obtained  the  brass  as  evidence 
igainst  Walker,  drawing  their  attention  to  the  fact  that  it  was  easy 
br  a  man  who  had  himself  stolen  it  to  invent  such  a  story,  and  that 
t  was,  therefore,  not  fair  to  take  such  into  account  as  evidence 
igunst  the  other  prisoner.  The  jury  believing  that  Walker  had 
tolen  the  metal,  and  that  Morrod  had  received  it  not  knowing  it 
0  have  been  stolen,  found  Walker  guUty  of  steaUng,  and  acquitted 
tforrod 
Deanfyy  on  behalf  of  Walker,  objected  that  there  was  no  evi- 
IcDce  whatever  to  go  to  the  jury  of  Walker  having  stolen  the 
irass,  and  requested  the  chairman  to  reserve  a  case  for  the  consi- 
eration  of  the  Court  of  Criminal  Appeal,  and  the  case  was  there- 
we  reserved  upon  this  point.  The  jury  were,  probably,  partly 
iflaenoed  in  their  finding  by  the  facts  which  it  was  omitted  to  prove 
istinctly  by  the  prosecution,  but  which  were,  nevertheless, 
>parent  in  the  case,  that  Walker  and  his  wife  and  her  brother. 
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Bbo.        Morrod,  lived  in  one  house  together,  and  that   Walker  had  kft 

Waulbb      Beverley  on  the  9th  of  November,  and  also  by  the  general  demeiB- 

▲HD  MuBROD.  our  of  the  prisoner.     It  is  also  impossible  that   they  should  not 

give  some  weight  to  what  Morrod  had  said  at  different  times  at 

^^^'        against  Walker,  believing,  as  they  did,  that  he  had  sold  the  metal 
Laroenr-     innocently,  and  was  speaking  the  truth  for  himcelf. 
Evidence,         Dearslt/j  for  the  prisoner. 

P.  Thompsony  for  the  prosecution. 

Jervis,  C.  J. — We  are  all  clearly  of  opinion  that  there  was  do 
evidence  at  all  agtiinst  Walker,  and  that  the  case  as  against  iun 
ought  not  to  have  been  submitted  to  the  jury.  The  convictioa 
must  be  quashed. 

Conviction  fuashei 


COURT  OF  CRIMINAL  APPEAL. 

January  28,  1854. 

(Before  Jervis,  C.  J..  AIaule,  J.,  Wightman,  J.,  Platt,  B^ 
and  Williams,  J.) 

Reg.  v.  Sharman.  (a) 

Forgery  at  common  law — UUeritig — Accomplishment  of  fraud. 

The  uttering  of  a  forged  testimonial  of  qualification  as  schoolmaster  tf 
parish  school^  knowing  such  testimonial  to  be  forged,  with  nUent  If 
obtain  the  emoluments  of  the  place  of  school  master^  and  to  deceive^  is  ^ 
offence  at  common  law,  although  no  fraud  wcu  actucdfy  perpetrated, 

THE  following  case  was  reserved  from  the  January  Session  of 
the  Central  Criminal  Court  by  Baron  Platt : — 
John  Sharman  was  tried  at  the  last  Session  of  the  Centxal 
Criminal  Court,  before  my  brother  Williams  and  myself,  on  i» 
indictment  which,  after  stating  that  at  the  time  of  committing  the 
offences  thereinafter  mentioned,  the  rector  of  the  parish  of  Tinning- 
ley,  in  the  county  of  York,  was  desirous  of  engaging  a  fit  person  to 
fiU  the  place  of  schoolmaster  of  the  parochial  school  of  that  parishi 
and  that  the  said  John  Sharman  had  made  application  for  the  stfd 
place,  and  the  rector  had  required  from  Sharman,  for  the  parpoie 
of  satisfying  him,  the  rector,  testimonials  as  to  the  qualificatioiia 
and  character  of  Sharman,  and  as  to  his  fitness  for  the  stud  place  of 

(a)  Reported  br  B.  C.  RoBmaoic,  Etq^  B«rmtar-ai>Lmir. 
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ioolmaster, charged  that  Sharman^  intending  by  false,  fraudulent,       Reo. 
nd  deoeitiiil  representations  to  procure  himself  to  be  appointed  to  ^- 

lie  said  place  of  schoolmaster,  falsely,  knowingljr,  and  aeceitfuUy      °^"^^' 
id  make,  forge,  and  counteifeit  a  certain  writing  to  the  likeness        1854. 

nd  similitude  of  and  as  and  for  a  genuine  writing  of  and  under        

he  hand  of  Henry  Johnston,  the  rector  of  the  parish  of  Lutter-        ^^' 
rorth,  in  the  county  of  Leicester,  with  intent,  in  so  doing,  to 
njure,  prejudice,  and  deceive ;  which  writing  was  as  follows : — 

"  Gentlemen, — Mr.  and  Mrs.  Sharman  have  been  known  to  me 
ht  some  years,  and  for  some  time  they  had  the  charge  of  a  large 
school  under  my  control  and  superintendence,  which  they  conducted 
irith  great  abiUty  and  success ;  indeed,  committee,  parents,  and 
chBdren  were  sorry  when  they  resigned,  and  some  of  the  latter 
preeeDted  them  with  small  tokens  of  their  esteem.  I  have,  there* 
fore,  very  great  pleasure  in  bearing  my  testimony  to  their  excellent 
iiK>ral  character,  and  their  suitabihty  for  the  office  of  instructor  to 
the  rising  generation,  and  can  with  confidence  recommend  them  for 
the  situation  they  seek,  knowing  them  to  be  peculiarly  adapted  for 
the  right  management  of  children. 

"W.H.Johnson.'' 

« 12th  November,  1853." 

The  second  and  third  counts  charged  the  forgery  more  generally. 

The  fourth,  fifth,  and  sixth  counts  (which  otherwise  corresponded 
irith  the  first,  second,  and  third  respectively),  charged  Sharman 
irith  having  uttered  the  forged  writing,  knowing  it  to  be  forged. 
The  prosecutor  proved  the  following  facts  : — On  the  17th  of 
Deoember  last  the  situation  of  schoolmaster  of  the  parish  school  of 
rboiDgley,  in  Yorkshire,  was  vacant,  and  Sharman  had  applied  for 
it,  and  had  sent  in  to  the  rector  of  that  parish,  papers  purporting  to 
be  copies  of  certificates  of  character,  and  amongst  them  one  pur- 
porting to  be  a  copy  of  a  testimonial  from  the  Rev.  Robert  Henry 
Johnson,  the  rector  of  Lutterworth.  On  the  day  appointed  for  the 
production  of  the  original  testimonials,  Sharman  attended  for  that 
prpose  in  Parliament-street,  Westminster,  at  the  office  of  Mr. 
Baxter,  a  parliamentary  agent,  who  had  been  authorized  by  the 
Sector  of  Tinningley  to  inspect  and  examine  them.  On  that 
occasion,  being  required  by  Mr.  Baxter  to  produce  the  original  of 
lie  writing,  purporting  to  be  a  copy  of  a  testimonial  from  the 
lector  of  Lutterworth,  he  produced  the  writing  set  forth  in  the 
ndictment,  and,  in  answer  to  Mr.  Baxter^s  questions^  falsely  stated 
kat  it  was  the  testimonial  of  the  Rector  of  Lutterworth,  and  bore 
16  rector's  signature ;  in  fact,  the  document  had  not  been  written 
r  timed  by  the  rector,  but  was  altogether  a  forgery.  The  jury 
iqmtted  falm  of  the  forgery,  but  found  him  guilty  of  uttering  the 
iged  document,  knowing  it  to  be  forged,  with  intent  to  obtain 
e  endowments  of  the  place  of  schoolmaster,  and  to  deceive. 
idgment  has  been  postponed  in  order  to  obtain  the  opinion  of  the 
)art  of  Appeal,  wnetber  the  act  of  which  the  jury  have  found 
larman  guilty  is  an  ofience  by  the  common  law. 

T.  J.  Platt. 

VOL.  TI.  T 
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Bbo.  Xo  counsel  appeared  for  the  prisoner. 

Shabman.         Clarkson  (for  the  prosecution)  submitted  that  the  utterii 

'     an  instrument  as  the  letter  in  question  was  the  subject  of 

1854.  ment  at  common  law.  In  R.  v.  Toschak  (4  Cox  Crim.  Cas 
Foneiy  ^^  ^®^^  ^^^^  *^®  forgery  of  a  certificate  to  the  Trinity  Hoi 
the  person  named  therein  had  served  a  certain  number  o£j 
certain  Tessels,  &c.,  was  a  forgery  at  common  law.  It  w 
down  in  2  Russell  on  Crimes^  358,  "  that  the  counterfmti 
writing  with  a  fraudulent  intent,  whereby  another  man  i 
prejudiced,  is  a  forgery  at  conmion  law."  It  was  true  the  j 
not  found  specifically  that  the  prisoner  intended  to  defrai 
that  he  intended  to  obtain  the  endowments  of  the  place  <^ 
master  and  to  deceive. 

Maule,  J. — Surely  there  is  an  intention  to  defraud 
intended  that  a  person  should  act  upon  a  representation  ii 
something  would  be  obtained  of  him. 

Clarkson. — Then  arises  the  question  whether  the  uttering 

document,  the  forgery  of  which  is  only  a  forgery  atcommoi 

a  criminal  ofience,  no  fraud  having  been  actually  perpetrate 

Williams,  J.—R.  v.  BouU  (2  C.  &  K  604),  seems  to 

some  doubt  upon  this  point. 

Jervis,  C.  J.,  delivered  the  judgment  of  the  eourt  as  foil 
We  are  of  opinion  that  it  is  an  indictable  ofience  at  commoi 
utter  a  forged  document,  the  forgery  of  which  is  an  off 
common  law. 

Qmmctian  qffu 
Clarkson  for  the  prosecution. 


OXFORD  CIRCUIT. 
Berkshire  Spring  Assizes,  1853. 

Reading,  March  4. 

(Before  Mr.  Justice  Talfourd.) 

Reg.  v.  Smith,  (a) 

False  pretences — Evidence — Promissory  notes  of  a  bank  that  has 

payment 

On  an  indictment  for  obtaining  money  by  falsely  pretending  that . 
missory  note  of  a  bank  that  has  stopped  payment  by  reason  c 
ruptcy,  was  a  good  and  valuable  security  for  the  payment  of  the 
mentioned  in  it,  and  was  of  that  value,  it  is  not  necessary  io  pi 

(a)  Reported  bj  J.  E.  Davis,  Esq.,  Barrister-at-Law. 
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proceedings  in  bankruptcy.  It  is  sufficient  to  prove  the  time  when  the 
bank  stopped  payment^  and  that  cash  could  not  be  obtained  for  the 
note  on  its  being  presented  for  payment  ctt  the  place  where  it  was  made 
payable. 

i^uerey  whether  the  fact  that  a  banker's  note  was  more  than  six  years 
old  at  the  time  goods  or  money  was  obtained  by  means  ofit^is  of  itself 
sufficient  evidence  that  it  was  worthless, 

THE  prisoner,  John  Smith,  was  indicted  for  obtaining  a  ponj 
by  fiike  pretences^  and  for  a  conspiracy  to  cheat 

The  first  count  of  the  indictment  alleged  that  the  prisoner,  on 
the  2nd  of  February,  1853,  did  falsely  pretend  to  one  John 
Holmes,  servant  to  one  John  Berry,  that  a  certain  promissory  note 
which  he  then  and  there  produced  and  delivered  to  the  said  John 
Hohnes,  then  was  a  good  and  valid  valuable  security  for  the  pay- 
ment of  ten  pounds,  and  of  the  value  of  ten  pounds ;  whereas,  in 
troth  and  in  fact,  the  said  promissory  note  then  was  not  a  good 
ind  Talid  valuable  security  for  the  payment  of  ten  pounds,  and  of 
the  value  of  ten  pounds,  as  he  the  said  John  Smith  tnen  well  knew; 
by  means  of  which  said  false  pretences  the  said  John  Smith,  then 
and  there  (to  wit),  on  the  same  day,  and  in  the  year  aforesaid,  at, 
&C.,  nnlawfully,  knowingly,  and  designedly  did  obtain  of  and  from 
the  said  John  Holmes,  one  mare,  of  the  ^oods  and  chattels  of  the 
Bud  John  Berry,  with  intent  to  cheat  ana  defraud,  &c. 

In  the  second  count,  the  note  was  described  as  a  certain  paper 
writing  purporting  to  be  a  promissory  note  for  the  payment  of 
ten  pounds,  and  alleged  the  false  pretence  to  be  that  it  was  a  good, 
^id,  available,  and  negotiable  promissory  note,  and  valuable 
security  for  the  sum  of  ten  pounds,  and  of  the  value  of  ten  pounds. 

In  the  third  count  it  was  described  as  a  certain  paper  writing 
purporting  to  be  a  promissory  note  for  the  payment  of  ten  pounds 
to  tne  bearer,  on  demand,  and  the  false  pretence  alleged  was,  that 
it  was  a  good,  valid,  available,  and  negotiable  promissory  note,  and 
Suable  security  for  the  sum  of  ten  pounds,  and  of  the  value  of 
ten  pounds,  and  that  the  said  sum  of  ten  pounds  would  be  paid 
to  the  said  John  Holmes,  or  the  bearer  of  the  said  promissory 
note,  on  presentation  thereof  at  the  bank  of  Messrs.  Glyn, 
Halifax,  Mills,  and  Company,  bankers,  London,  or  at  the  bank 
of  Thomas  Johnson,  William  Johnson,  and  C.  Main,  at 
Bomtbrd. 

The  fourth  count,  charged  a  conspiracy  by  the  defendant  and  a 
certain  other  person,  unknown,  to  obtain  from  the  said  John 
Holmes,  a  certam  mare,  the  property  of  John  Berry,  but  then  in 
the  custody,  care,  and  keeping  of  the  said  John  Holmes. 

In  a  fifth  count,  the  conspiracy  was  charged  to  be,  to  obtain  the 
niare  from  John  Berry,  and  to  cheat  and  defraud  him  of  the  same. 

HwfU  for  the  prosecution. 

/.  0.  Griffiits  for  the  prisoner. 

It  appeared  by  the  evidence  of  Holmes  that  while  exhibiting 
his  master's  pony  in  Reading  Fair,  on  the  2nd  of  February  last, 
he  was   accosted  by   the    prisoner,    who   bid   him    10/.    for   it, 

y  2 
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Rbo.        which  was  refused.     Shortly  afterwards  another  man,  apparenll] 
••  unconnected  with  the  prisoner,  came  up  to  bargain  for  the  poo] 


Falne  Pretences 
— Evidence, 


and  made  a  bid  of  7/.,  which  was  also  refused,  and  the  man 
1853.  away.  The  prisoner  then  again  came  up  and  renewed  his  offisfj 
which  was  accepted  by  Holmes ;  the  prisoner  promising  to  pay  tlie 
10^  on  delivery  of  the  pony.  The  parties  then  went  to  a  booth  ii 
the  fair  to  complete  the  sale,  when  Holmes  told  the  prisoner, 
that  he  could  not  have  the  pony  without  the  money.  Tk 
prisoner  then  produced  three  notes,  and  taking  out  one  of  thea^ 
a  10^  note  on  ^'  The  Romford  Bank,"  tendered  it  to  Holmes,  wko 
asked  if  it  was  good.  The  prisoner  replied  that  it  was  '^  as  sood 
as  gold,"  and  that  he  might  have  two  51.  notes  instead,  if  he  likai 
Holmes  took  the  lOL^  and  delivered  up  the  pony,  whidi  was  tak« 
off  by  the  prisoner  and  the  other  man,  who  had  come  up  during 
the  transaction.  Holmes  took  the  note  to  Sinmionds'  Bank,  ai 
Eeading  :  they  were  refused  to  be  cashed.  In  consequence  of  ths 
reasons  ^ven  at  the  bank  for  that  refusal.  Holmes  then  looked  fa 
the  prisoner,  but  not  seeing  him,  questioned  the  supposed  confo- 
derate,  whom  he  met.  This  person  then  ran  away,  pursued  bj 
Holmes,  whose  master  coming  up,  assisted  in  capturing  this  mta^ 
who  then  offered  to  return  the  pony  if  the  prosecutor  would  nol 
send  for  the  police ;  andtaking  him  down  to  an  inn,  delivered  up  thi 
pony.  He  then  offered  to  give  the  prosecutor  his  watch  if  he  wooii 
give  him  up  the  10/.  note.  The  prisoner  was  shortly  affcerwaidi 
^ven  into  custody,  and  on  his  person  were  found  only  sevenpenoi 
in  copper.  Under  the  archway  where  the  confederate  had  beei 
stopped  were  found  within  half-an-hour  two  5L  notes,  which  w« 
identified  by  Holmes  as  the  two  which  the  prisoner  had  offered  tl 
exchange  for  the  10/.  note.  One  of  these  was  also  on  *'  The  Boo- 
ford  Bank,"  and  the  other  on  "The  Winchcombe  Bank,"  and 
dated  in  the  year  1816.  The  10/.  note  of  "  The  Romford  Bank," 
delivered  by  the  prisoner  to  Holmes,  was  dated  in  1840,  and  ptup* 
ported  to  be  payable  on  demand,  where  it  was  issued,  or  at  Messn 
Glyn  and  Co.,  bankers,  London. 

The  cashier  of  the  Romford  Bank  proved  that  the  10/.  note  and 
the  5L  note  were  genuine  notes,  but  that  the  bank  had  stopped 
payment  in  1844,  and  had  not  issued  any  notes  since. 

A  policeman  was  called  to  prove  the  presentation  of  the  tiro 
notes  at  Messrs.  Glyn  and  Co.,  and  the  following  questions  wett 
put : — "  Did  you  present  these  notes  at  Messrs.  Glyn's  for  pay- 
ment?" "Yes." 

'*  Did  you  succeed  in  getting  them  cashed  there  ?"     "  Na" 

Similar  evidence  was  also  adduced  of  the  presentation  of  the  51 
note  of  the  Winchcombe  Bank. 

Griffitts  then  objected  that  there  was  no  evidence  to  go  to  the 
jury ;  that  the  lOi  note  was  valueless.  It  was  proved  that  it  was 
a  genuine  note,  and  there  was  no  evidence  of  the  bankruptcy  of  the 
makers,  which,  he  contended,  must  be  strictly  proved  by  the  pro- 
ceedings in  bankruptcy. 

Talfoubd,    J.,    was  of  opinion  that  it  was  unnecessary  to 
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adduce  any  formal  proof  of  the  bankruptcy,  and  that  the  evidence  of       Beo. 
the  worthlessnesa  of  the  note  was  sufficient  to  lay  before  the  jury.  «'• 

At  the  request  of  the  counsel  for  the  prosecution  the  learned       ^'"™' 
ju%e  said  he  would  consider  whether  he  would  reserve  the  point.        1853. 

Griffitts  then  addressed  the  jury  for  the  prisoner,  contending 
that  there  was  no  proof  that  the  prisoner  knew  that  the  note  was 
bad. 

The  prisoner  was  convicted,  and  thereupon  sentenced  to  six 
mooths'  imprisonment. 

At  Oxford,  on  the  following  day, 

T.VLFOURD,  J.,  said,  I  have  consulted  my  brother  Williams  with 
reference  to  the  case  of  John  Smith,  tried  before  me,  at  Reading 
yesterday,  on  a  charge  of  obtaining  a  pony  by  means  of  a  note  of 
a  bank  which  had  stopped  payment,  and  that  learned  judge  agrees 
with  me,  that  there  is  no  ground  whatever  for  granting  a  case, 
for  the  evidence  was  quite  sufficient  without  proof  of  the  bank- 
nptcy.  On  another  ground  it  appears  to  me  that  the  note  was 
wormless.  It  was  more  than  six  years  old,  and  therefore  no  action 
ooald  be  maintained  upon  it 

rUDtQ  this  case,  the  amount  and  nature  of  the  requisite  proof  of  the  worthlessness  of  notes  of 
Vnb  that  hate  stopped  payment,  where  money  had  been  'fraadnlently  obtained  bj  means  of 
tin,  had  not  been  determined.  In  two  cases  indeed,  it  had  been  decided  that  the  evidence 
•teid  was  insufficient.  In  Rex  t.  FUiU^  BwseU,  and  Byan,  460,  the  notes  on  their  face 
t(fiind  to  have  been  exhibited  under  a  commission  of  bankrnptcj  against  the  bankers;  the 
vivb  importing  the  memorandum  of  exhibit,  bad  been  attempted  to  be  obliterated;  but  the 
■IBIM  of  the  commissioners  renuined  on  each  of  them.  A  witness  was  also  called  who  stated 
tbit  he  reooQected  the  bank  stopping  payment  upwards  of  seven  jears  before,  but  he  added 
that  he  knew  nothing  but  what  he  saw  in  the  papers,  and  heard  from  people  who  had  bills 
tiicfe  It  appeared  that  the  particular  notes,  the  Hubject  of  the  indictment,  had  not  been 
pmested  at  the  place  where  thej  were  issued,  or  at  the  London  bankers,  where  thej  were 
Bade  pajable.  It  was  held  bj  all  the  judges  that  the  evidence  was  defective  in  not  sufficientlj 
pwrii^  that  the  notes  were  bad.  In  Rex  v.  Spencer  (3  C.  &  P.  420),  it  wa^  proved  that 
<ke  priaooer  had  been  told  the  bank  bad  stopped  payment,  and  it  was  shown  that  the  banking 
1mm  was  shut  up,  and  that  two  of  the  jiartners  had  become  bankrupts,  but  it  appeared  on 
(ms-eismmation  that  a  third  partner  had  not  become  bankrupt  Mr.  Justice  Gazelee  directed 
n  acquittal,  oo  the  ground,  that  as  it  appeared  the  note  might  be  ultimately  paid,  he  could 
astbold  that  the  prisoner  was  guilty  of  a  fraud  in  passing  it  away.  This  case  can  hardly  be  up- 
ImU  St  the  present  day.  It  is  to  be  obferved,  however,  that  the  indictment  did  not  allege  as  a 
pnteDoe,  that  the  note  was  then  of  the  value  appearing  on  its  face,  or  that  it  was  a  valuable 
■itarity,  but  merely  that  it  was  a  good  and  available  note  of  the  firm. 

With  respect  to  the  opinion  expressed  by  the  learned  judge  in  the  case  in  the  text,  that  the 
late  of  the  note  was  sufficient  evidence  of  its  worthleHsnetiS,  it  must  be  observed  that  this,  in  a 
TBit  measve,  depends  upon  whether  the  Statute  of  Limitations  runs  from  the  date  of  a  banker's 
^JaoaUa  note.  It  is  submitted  that  it  does  not,  although  there  does  not  appear  to  be  any  case  in 
iiefa  this  point  has  been  decided.  Mr.  Serjeant  Byles,  in  his  Treatise  on  Bills  of  Exchange,  says 
Sth  Edit  p.  272),  **  It  is  conceived  that  if  the  statute  have  run  out  against  the  bolder  of  a 
11  or  note,  payable  at  a  day  certain,  and  he  then  transfers  it,  the  transferee's  right  of  action 
barred.  For  he,  as  transferee  of  an  overdue  bill,  can  stand  in  no  better  situation  than  his 
msferee.  He,  like  his  transferee,  has  a  debt,  but  has  not  the  right  of  action,  and  has  notice 
the  loss; "  but  he  adds,  in  a  note  to  this  p4ssage,  ^  it  may  be  otherwise  with  a  bill  or  note 
yable  on  demand;  a  banker's  re-issuable  note  for  example."  And  again  at  p.  273,  after 
iCiBg  in  the  text  that  on  a  bill  or  note  payable  on  demand,  the  statute  runs  from  fhe  date 
the  instrument,  and  not  from  the  time  of  the  demand,  he  adds  in  a  note,  *'  Quare  tamm, 
the  note  be  a  re-issuable  one,  and  re-issued,  or  if  it  be  payable  at  a  particular  place." — J.E.D.] 
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OXFORD  CIRCUIT. 

Berkshire  Spring  Assizes,  1853. 

Reading^  March  3. 

(Before  Mr,  Justice  Talfourd.) 

Reg.  v.  Goode.  (a) 

Concealment  of  birth — Disposal  of  the  body. 

On  an  indictment  against  the  mother  for  the  murder  of  her  illegitimaU 
childf  it  appeared  that  the  body  of  the  child  was  founds  a  few  hovrt 
after  its  birth,  on  the  floor  of  an  attic  in  a  house  where  the  prisoner 
lived  as  domestic  servant,  the  head  severed  from  the  bodyy  and  both 
lying  in  sheets  which  had  been  removed  from  the  bed-room  below,  wkiA 
was  occupied  by  the  prisoner  and  her  mistress,  and  where  there  toot 
evidence  to  show  that  the  birth  had  tahen  place,  but  it  was  doubtful 
whether  the  severance  of  the  head  from  the  body  was  effected  then  or 
in  the  attic : 

Held,  that  there  was  no  evidence  to  warrant  the  jury  in  finding  a  verdid 
for  the  statutable  misdemeanor  of  endeavouring  to  conceal  the  birtk 

THE  prisoner,  Anne  Goode,  was  indicted  for  the  wilful  murder 
of  her  illegitimate  child,  at  Wallingford,  on  the  1 0th  of  Sep- 
tember, 1852. 

Shinner,  for  the  prosecution. 

J.  J.   Williams,  for  the  defence. 

The  prisoner  was  a  servant  in  the  family  of  Mrs.  Winmill,  of 
Wallingford.  On  the  morning  of  the  10th  of  September  she 
appeared  to  be  very  ill,  and  her  mistress  sent  for  a  surgeon.  Id  the 
meantime  the  prisoner  went  up  stairs,  and  when  she  came  down 
she  fell  into  a  chair  in  a  state  of  insensibility,  and  was  so  found  by 
the  surgeon.  On  examining  the  bedroom  where  she  slept,  whiA 
was  also  the  room  where  her  mistress  slept,  blood  was  observed  on 
the  floor ;  and  in  an  attic  above,  the  dead  body  of  a  male  child  was 
found  on  the  floor  wrapped  in  bed  sheets,  which  had  been  removed 
from  the  room  below.  The  head  of  the  child  was  separated  from 
the  body,  and  a  table  knife  was  lying  on  the  floor  near  it.  Accord- 
ing to  the  medical  evidence  the  child  had  not  been  born  more  than 
two  hours,  and  there  was  no  doubt  of  its  having  been  bom  alive. 
The  prisoner  stated,  immediately  after  the  discovery  of  the  body 

(a)  Reported  bj  J.  E.  Davis,  Esq.,  Burrister-at-Law. 
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of  the  child,  that  it  was  dead,  and  she  cut  off  its  head.  The  pri- 
soner had  not  been  suspected  of  pregnancy,  and  it  appeared  from 
her  youth  and  inexperience  that  she  might  have  been  herself 
imconscious  of  the  fact.  Although  it  was  proved  that  the  knife 
was  usually  kept  in  the  kitchen,  it  appeared  that  it  might,  at  the 
time  of  its  use,  have  been  lying  in  the  attic.  The  sheets,  with  the 
body,  were  found  in  the  middle  of  the  room.  At  the  close  of  the 
case  for  the  prosecution,  some  discussion  took  place  as  to  whether 
there  was  any  evidence  of  an  endeavour  to  conceal  the  birth  of  the 
child  within  the  statute  of  9  Geo.  4,  c.  31,  s.  14. 

WiUiams  wishing  to  have  the  learned  judge's  opinion  on  that 
point  before  addressing  the  jury  on  the  capital  charge, 

Talfoubd,  J.,  said  this  was  not  a  case  of  concealment  in  his 
opmion. 

WiUiams  then  addressed  the  jury  for  the  prisoner  on  the  charge 
of  murder,  contending  that  the  prisoner  was  unconscious  at  the 
time. 

Verdict — Not  guilty. 


Bbo. 

V. 

GOODB. 

1853. 

Cojuxalmmt 
of  birth. 
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WOBCESTE^HIRE   SpBING   AsSIZ£S»   1853. 

Worcester y  March  11. 

(Before  Mr.  Justice  Vaughan  Williams.) 

Reg.  v.  Nisbett.  (a) 

Forgery — Fictitious  person — False  description — Evidence  of  other  MUef 
ings  to  prove  guilty  knowledge. 

Putting  off  a  bill  of  exchange  of  A.,  an  existing  person^  (ms  the  biU  ^ 
exchange  of  A.^  a  fictitious  person,  is  a  felonious  uttering  of  the  IM  if 
a  fictitious  drawer. 

Where  N.  uttered  a  bill  of  exchange  purporting  to  be  drawn  by  If.,  aai 
at  the  time  of  the  uttering  represented  M.  to  be  a  clerk  at  a  ra^wsg 
station,  and  there  was  evidence  to  show  that  M,  had  authorized  the  «ir 
of  his  name  as  drawer  of  the  bill,  but  that  the  prisoner  knew  that  M, 
was  not  then,  although  he  formerly  had  been,  a  clerk  at  a  raUwcH 
station : 

Held,  that  there  was  evidence  from  which  the  jury  might  find  that  the 
prisoner  uttered  the  name  of  M,  as  the  name  of  a  fictitious  person,  so  at 
to  support  a  charge  of  feloniously  uttering  the  bill,  knowing  it  to  it 
forged. 

Held,  also,  that  statements  made  by  the  prisoner  with  reference  to  M.m 
a  previous  occasion  when  he  applied  to  get  a  bill  discounted,  wen 
admissible  in  evidence, 

JAMES  NISBETT,  clerk,  was  indicted  for  forging  a  bffl  of 
exchange  for  the  sum  of  300/.,  with  intent  to  defraud ;  and 
in  the  second  count,  with  uttering  the  same  bill,  knowing  it  to  be 
forged.  In  a  third  count,  the  prisoner  was  charged  with  foigiiq[ 
the  acceptance  in  these  words,  "  Accepted ;  William  Rooeit 
Nisbett :  payable  at  Messrs.  Scott  and  Co.,  bankers,  Cavendidi- 
square,  London,''  with  intent  to  defraud ;  and  in  a  fourth  coont, 
with  uttering  the  acceptance,  knowing  it  to  be  forged.  From  thfi 
evidence  of  the  prosecutor,  Mr.  W.  S.  P.  Hughes,  a  solicitor  it 
Worcester,  it  appeared  that,  in  the  month  of  February  or  Marci^ 
1851,  the  prisoner,  who  was  then  curate  of  Cleobury  Mortimer,  in 
Shropshire;  came  to  him,  and  said  he  was  in  want  of  a  temporal^ 

(a)  reported  by  J.  E.  Davis,  Esq.,  Barrbter-at-Lair. 
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lan  of  3002.,  having  been   disappointed   by  his   bankers,  and        Bbo. 
reduced  the  following  bill  of  exchange  : —  Ni8bext 

'*  London,  March  1st,  1851.  i853. 

"  £300.     Six  months  alter  date  pay  to  the  Rev.  James  Nisbett,     fZ^, 
r  order,  the  sum  of  three  hundred  pounds  for  value  received. 

*^  Richard  Mitchell. 
"  To  William  Robert  ^^l8bett, 

Fort  Nisbett, 

Barrell-a-Bane,  Ireland." 
"  Accepted;  William  Robert  Nisbett :  payable  at  Messrs.  Scott 
id  Co.,  bankers.  Cavendish-square,  Lonaon." 

The  bill  bore  the  prisoner's  indorsement  on  the  bacL  On  the 
roeecutor  inquiring  who  the  parties  to  the  bill  were,  the  prisoner 
lid,  one  was  his  brother,  who  was  his  tenant  in  Ireland ;  the  other  was 
[r.  Mitchell,  a  clerk  in  the  good^  department  at  Nine  Elms  station. 
'he  witness  wrote  in  pencil  on  the  bill  the  address  of  the  drawer,  and 
are  the  prisoner  an  order  on  his  London  agent  for  255Z.,  retaining 
5L  for  discount  The  bill  was  dishonoured  when  due,  and  the 
roeecutor  went  to  London  and  made  inquiries  at  the  Nine  Elms 
idon,  but  could  not  find  any  such  person  as  Richard  Mitchell 
lere. 

Mr.  Philip  Philemon  Newman,  superintendent  of  the  goods 
spartment  at  the  Nine  Elms  station  in  1851,  proved  that  no  clerk 
'the  name  of  Mitchell  was  employed  there  between  September, 
)47,  and  November,  1851,  when  the  witness  ceased  to  fill  the 
Bee  of  goods  superintendent,  and  became  waggon  master  and 
ivelling  inspector. 

HuddUston  ^for  the  prosecution),  now  proposed  to  give  evidence 
other  uttenngs  of  forged  bills  of  exchange  to  persons  named 
allard,  Rea,  and  others. 

G.  Browne  (for  .the  prisoner),  objected  that  no  other  offence 
u  that  charged  could  be  given  in  evidence  :  {Reff.  v.  Oddy, 
Denison's  Crown  Cases,  264.)  There  it  was  held,  by  the  Court 
Criminal  Appeal,  that,  on  the  trial  of  an  indictment  containing 
lints  for  stealing,  and  for  receiving  the  property  of  A.,  knowing  it 
be  stolen,  evidence  of  the  possession,  by  the  prisoner,  of  other 
:^>erty  stolen  from  other  persons  at  other  times,  is  not  admissible 
prove  either  the  stealing  or  the  receiving. 
HuddUstaUf  contr^  referred  to  the  opinion  of  Cresswell,  J.,  in 
y.  V.  Ghreen  (3  Car.  &  Kir.  209),  shewing  that  Reg.  v.  Oddy  did 
t  apply  to  cases  of  other  utterings.  And  in  Wylies  case  (I  Bosan- 
et  and  Puller's  New  Rep.  92  ;  2  Leach,  983),  it  was  expressly 
Id  that,  to  prove  the  guilty  knowledge  of  an  utterer  of  a  forged 
ok  note,  evidence  may  be  given  of  his  having  previously  uttered 
ler  forged  notes,  knowing  them  to  be  foiled. 
Williams,  J.,  thought  the  evidence  proposed  to  be  given  was 
misfidble,  and  therefore  he  should  receive  it 
A  witness  was  then  examined,  who  stated  that  the  prisoner  had 
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Rbo.        produced  a  bill  to  him  for  the  purpose  of  getting  it  difloounted,  bat 
NisBBTT      ^^  appeared  that  this  bill  (which  was  not  produced,  but  secondary 

'     evidence  given  of  its  contents,  the  prisoner  having  had  notice  to 

1853.        produce  it)  did  not  contain  the  name  of  MitchelL 
^i^  Browne  objected  that  the  bill  was  not  between  the  same  parties, 

and  could  not  be  any  evidence  of  the  prisoner's  knowledge  of  the 
forgery  of  Mitchell's  name,  which  was  the  ground  upon  which  the 
admissibility  of  the  present  evidence  rested. 

Williams,  J.,  said  he  would  receive  the  evidence,  but  he  should 
certainly  reserve  the  point ;  upon  which  the  counsel  for  the  prose- 
cution declined  to  oner  the  evidence,  and  proceeded  to  give  evi- 
dence of  another  bill  containing  the  name  of  Mitchell  as  drawer, 
and  respecting  whom  the  prisoner  made  a  statement. 

Browne  again  objected  that  any  statement  made  by  the  prisoner 
on  that  occasion  was  too  remote  from  the  issue,  and  relied  on 
Phillips^  case  (1  Lewin's  Crown  Cas.  105.)  There  the  prisoner  was 
indicted  for  uttering  a  forced  51.  note,  and  it  appeared  that,  cm  a 
former  occasion,  he  had  paid  away  a  5L  note  ;  and  that  the  persoo 
to  whom  he  paid  it,  afterwards  examining  the  note,  sent  jfor  the 
prisoner,  who  came  and  offered  gold  in  exchan^  for  it,  but  the  note 
having  been  previously  taken  possession  of  by  the  constable,  he 
left  the  money  for  it,  and  went  away ;  and  the  constable,  findi^  Ae 
matter  had  been  settled,  subsequently  destroyed  the  note.  IHierD 
Mr.  Justice  Bayley  expressed  a  strong  doubt  whether  these  facts 
were  admissible,  no  evidence  having  been  given  of  the  note  bong 
a  forged  note,  and  the  note  itself  not  being  produced*  And  he 
subsequently  expressed  an  opinion  that  the  prosecntor  oould  not 
give  in  evidence  anything  that  was  said  by  the  prisoner  at  a  time 
collateral  to  a  former  uttering,  in  order  to  show  that  what  he  said 
at  the  time  of  such  former  uttering  was  false,  because  the  prisoner 
could  not  be  prepared  to  answer  or  explain  evidence  of  that 
description.  That  the  prisoner  is  called  upon  to  answer  all  the 
circumstances  of  a  case  under  consideration,  but  not  the  dream- 
stances  of  a  case  which  is  not  under  consideration ;  that  the  prose- 
cutor is  at  liberty  to  show  other  cases  of  the  prisoner  having  uttered 
forged  notes,  and  likewise  his  conduct  at  the  time  of  uttering  them ; 
but  that  what  he  said  or  did,  at  another  time  collateral  to  such  other 
utterings,  could  not  be  given  in  evidence,  as  it  was  impossible  that 
the  prisoner  could  be  prepared  to  combat  it  In  this  case  it  was 
not  shown  that  this  former  bill  was  a  forgery. 

Williams,  J.,  thought  that  the  evidence  was  admissible,  and 
that  the  jury  might  infer  from  the  use  of  Mitchell's  name  that  the 
transaction  was  connected  with  the  present  char;^ 

Mr.  R.  T.  Rea,  a  solicitor,  was  examined  for  tnis  purpose. — He 
stated  that  the  prisoner  came  to  him  in  the  spring  of  1851,  and 
asked  him  to  discount  a  bill  for  him  for  300/.,  and  produced  a  bill 
Witness  asked  who  Mitchell  was?  The  prisoner  replied,  that  he 
was  a  clerk  holding  a  responsible  and  lucrative   situation  in  the 

foods  department  at  the  Nine  Elms  station.     With   respect  to 
Tisbett  (the  other  person  named  in  the  bill),  the  prisoner  said  that 
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le  did  not  think  he  was  exactly  a  responsible  person^  whereupon        Bxo. 
he  witness  declined  further  negotiation  in  the  matter.  ^* 

This  was  the  case  for  the  prosecution,  tobtt. 

On  the  part  of  the  prisoner,  Robert  Mitchell  was  called. — He        isss. 

taid  that  the  prisoner  had' married  his  (witness's)  sister.     He  was        

low  derk  to  a  barrister ;  but  in  1843  was  a  clerk  at  the  Nine  Elms  <^«^- 
itation.  The  prisoner,  whom  he  had  known  for  fifteen  or  sixteen 
rears,  had  seen  the  witness  at  the  station,  and  they  met  from  time 
;o  time  after.  In  1850  witness  dined  with  the  prisoner  at  the 
freemason's  Tavern;  and  while  there,  the  prisoner  asked  him  if  he 
irould  permit  his  name  as  usual  to  appear  on  his  (the  prisoner's) 
>ill89  witness  having  previously  given  him  permission  to  use  his 
lame,  and  the  prisoner  at  the  same  time  produced  some  bills  with 
iritness's  name  upon  them,  and  at  last  witness  consented  that  his 
lame  should  be  used  as  drawer.  •  The  witness  also  stated,  that  he 
lad  withdrawn  his  previous  authority  in  1849,  but  renewed  it  on 
his  occasion.  On  cross-examination,  the  witness  admitted  that 
he  prisoner  must  have  known,  in  1850,  that  he  had  left  the  Nine 
Sims  station. 

Kobert  Meade  Nisbett,  the  prisoner's  brother,  proved  that  Robert 
klitchell  was  clerk  at  the  Nine  Elms  station  in  1842  or  1843,  since 
?hich  time  the  witness  had  not  seen  him.  On  cross-examination, 
his  witness  said  that  William  Robert  Nisbett,  whoso  name  appeared 
m  the  bill  as  acceptor,  was  his  brother,  and  who  went  to  America  in 
350,  and  the  handwriting  was  not  his,  but  was  like  the  prisoner's. 

Huddkstan,  in  replying  to  this  evidence,  referred  to  the  case 
»f  Beff.  v.  Blenkinsop  (1  Den.  C.  C.  276),  where  the  prisoner, 
IS  in  the  present  case,  had  defrauded  people  by  false  representa- 
ions.  It  was  shown  that  he  had  obtained  the  name  of  a  labourer 
tamed  Wilkinson,  as  the  drawer  of  bills,  and  then  used  it  as  that 
if  a  gentleman  at  Halifax  of  the  same  name.  He  was  convicted 
if  forgery,  and  after  the  case  had  been  reserved  the  conviction  was 
>ronounced  ^ood,  and  Blenkinsop  was  transported.  Nisbett  knew 
?ell  at  the  time  of  using  Mitchell's  name  that  he  was  unable  from 
K)verty  to  become  amenable  for  the  bills,  and  with  respect  to  the 
kcceptor,  the  forgery  was  equally  evident,  because  Mr.  Robert 
VIeade  Nisbett  had  stated  that  his  brother  left  for  America  in 
850,  and  here  they  had  that  brother's  signature  to  a  bill  in  1851. 

Williams,  J.,  before  summing  up,  having  expressed  a  wish  to 
lear  the  argument  of  the  counsel  for  the  prisoner  with  reference 
o  the  meaning  of  a  **  fictitious  person," 

Browne  contended  that,  although  the  prisoner  might  have 
raudulently  represented  that  Mitchell  was  a  clerk  at  Nine  Elms 
tation  at  a  time  when  he  was  not  one,  the  offence  did  not 
imount  to  forgery ;  and  that  Mitchell  being  an  existing  person, 
he  mere  false  description  of  him  was  not  forgery:  (Rex  v. 
^^ebb,  Russell  &  Ryan,  405.)  There  the  prisoner  uttered  a  bill 
iddressed  to  Thomas  Bowden,  baize  manufacturer,  Romford,  Essex, 
ind  accepted  "  Thomas  Bowden,  payable  at  No.  40,  Castle-street, 
Flolbom ;"  and  there  was  evidence  to  show  that  although  there 
vas  a  person  of  that  name^  and  that  the  acceptance  was  in  his  hand- 
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Beo.        writing,  he  did  not  answer  the  description  in  the  bill;   and 

^-         that  there  was  no  person] answering  such  description;  it  was  held 

'^'"'     that,  assuming  the  acceptance  to  be  the  handwriting  of  Bowden,  the 

1853.        adoption  by  the  prisoner  of  the  false  description  ana  addition  was  not 

~—       a  forgery^  or  an  uttering  of  a  forged  bill,  no  false  name  being  assomed, 

**'^^*^'      and  there  being  no  person  answering  the  description  or  additioii 

given.  Blenkinsop's  case  confirmed  and  recognised  Uiat  case,  and  was 

not  an  authority  for  the  position  contended  for  by  the  proaecotioii; 

for  there  the  prisoner  had  put  off  the  acceptance  of  one  William 

Wilkinson,  of  Leeds,  as  the  acceptance  of  William  Wilkinson,  of 

Halifax,  another  existing  person.     In  the  present  case,  according 

to  the  evidence,  the  prisoner  had  the  authority  of  Mitchell  to  use 

his  name,  and  all  that  the  prisoner  did  was  to  represent  verbaDj 

the  same  person  as  being  a  clerk  at  the  station;,  and  even  if  the 

jury  believed  that  the  prisoner  knew  that  representation  to  be 

untrue,  it  did  not  amount  to  forgery. 

Williams,  J.,  in  summing  up,  said  that  if  the  prisoner  used  the 
names  of  either  the  acceptor  or  the  drawer  without  his  authority, 
he  was  undoubtedly  guilty  of  forgery.  But  a  further  question 
arose  here  with  respect  to  the  drawer,  whether,  sopposmg  the 
prisoner  had  authority  to  use  his  brother-in-law  (SiCtchelU's)  name^ 
he  used  it  as  his  name,  or  as  the  name  of  another  person  who  did  not 
in  fact  exist.  Then  referring  to  the  arguments  of  the  coonsel  m 
to  what  constituted  a  ^^  fictitious  "  person,  the  learned  judge  said  that 
if  a  representation  were  made  that  an  individual  was  worth  1,(K)0£, 
in  order  to  obtain  advances  such  as  Mr.  Hughes  had  made,  and  it 
should  turn  out  that  the  person  was  not  worth  ten  shilUngs,  it 
would  not  be  maintained  that  the  person  so  represented  was  ficti- 
tious, as  he  was  really  in  existence ;  but  in  the  present  case  it  was 
for  the  jury  to  say  whether  the  prisoner  had  tendered  the  bill  with 
a  knowledge  that  there  was  no  such  person  there,  and  if  they  were 
of  that  opinion,  and  that  the  prisoner  tendered  the  bill  as  that  of  a 

Eerson  who  did  not  in  fact  exist,  then  the  charge  of  forgery  was  in 
is  opinion  sustained.  A^ain,  did  the  jury  believe  that  the  prisoner 
had  forged  the  name  of  his  brother?  After  reading  the  evidence, 
the  learned  judge  wrote  down  the  following  questions  for  the 
consideration  of  the  jury :  1st.  Do  you  believe  that  the  prisoner 
forged  the  acceptor's  name  with  intent  to  defraud?  2nd.  Did 
he  utter  the  bill,  knowing  it  to  be  forged  ?  3rd.  Did  he  forge  the 
name  of  the  drawer  with  a  felonious  intent  ?  Did  he  forge  the 
name  of  the  drawer  as  a  fictitious  person  ?  Mr.  Justice  Williams 
intimated  that  if  the  jury  found  the  prisoner  guilty  only  on  the 
last  point  submitted  to  them,  he  should  reserve  the  case  for  the 
opinion  of  the  court  above. 

The  jury  having  answered  all  the  questions  submitted  to  them 
in  the  affirmative,  and  found  the  prisoner  guilty,  he  was  sentenced 
to  ten  years'  transportation. 

[This  case  is  one  of  consiilerable  importance,  as  it  carries  the  law  on  the  sabject  of  fatprj 
and  uttering,  a  step  bejond  the  prerioos  decisions.  Although  it  had  beeo  deternuoed  that  to 
add  an  address  so  as  to  put  off  the  genuine  acceptance  of  an  existing  penoo,  as  the  accepuooe 
of  a  diflbrent  existing  person,  is  forgeiy  (/Zry.  t.  Blenkmtop,  1  Den.  C.  C.  276),  it  had  not 
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beco  decided  that  to  pot  off  the  gentune  acceptance  of  an  existing  person,  as  the  acceptance  Kkg. 

of  a  penoo  io  diffnent  drcamstances,  amonnts  to  an  acceptance  of  a  fictitious  drawer  so  as  to  9. 

ooostilnte  a  felooioos  nttering.    Indeed  the  case  in  the  text  does  appear  to  conflict  with       Kisbett. 

WMiteaae  (Rassell&  Bjan),  cited  in  the  argument.     The  present  case  must  be  considered  

■a  if  the  witneas  Mitchell  had  in  fact  either  himself  drawn  the  bill  or  aathorized  the  prisoner  1853. 

to  do  ao,  and  that  the  prisoner  uttered  the  bill  or  wrote  the  name  of  the  drawer,  not  as  

Bobert  Mitchell,  a  derk  to  a  barrister,  but  as  Robert  Mitchell  a  clerk  at  the  Nine  Elms       Forgery, 

Statioo,  ft  BOD-existing  person.      Now  in   WtWs  ease  the  bill  was  drawn  upon   Thomas 

Bowdeo,  haise  mannfutnrer,  Bomford,  Essex,  and  the  acceptance  was  by  Thomas  Bowden, 

but  not  by  Thomas  Bowden  of  Bomford,  there  being  no  person  of  that  name  in  fiust,  carrying 

»  biiaiiMaa  at  Bomford;  and  the  question  raised  was  whether,  assuming  the  acceptance  waa 

the  handwriting  of  Bo?rden,  the  issuing  the  bill  with  the  false  description  was  a  febniona 

attering,  and  the  majority  of  the  judges  thought  "  that  the  adoptmg  a  Mae  description  and 

iddttioik,  where  a  fiUae  name  was  not  assumed,  and  /rhere  there  waa  no  person  answering  the 

i»eriptioD  or  addition,  was  not  a  forgery."  It  is  not  sought  to  controvert  this  position,  but  it  may 

be  observed  that  in  arriring  at  it,  the  judges  seem  to  have  avoided  the  real  question  before  them, 

vbich  waa  whether  there  was  not  in  not  the  assumption  of  a  &lse  or  fictitious  name  by  Webb, 

vfaieh  waa  the  question  submitted  by  Mr.  Justice  Williams  to  the  jury  in  the  case  in  the  text,  and 

vhidi  the  jory  in  ITeM'a  case  must  be  considered  as  having  also  found  in  the  affirmative.    The 

ineatioo  appears  to  be  one  for  the  jury,  aye  or  no  did  the  prisoner  when  he  uttered  the  bill  utter 

it  aa  the  bni  or  acceptance  of  the  person  who  in  fiact  drew  or  accepted  it,  or  did  he  utter  it  as  the 

bin  or  acceptance  of  another  person  who  had  or  had  not  any  existence?    If  he  uttered  it  as  the 

bfl]  or  aooeptanoe  of  the  person  who  was  in  fact  the  drawer  or  acceptor,  and  his  ofienoe  was 

iB«^  misrepresenting  or  mistaking  that  person's  circumstances  and  position,  in  the  words  of 

WM*»  oue,  "  adopting  a  false  description  and  addition,*  he  is  not  guilty  of  a  felony,  but  b 

rtiU  liable   te  be   punished  for  a  misdemeanor  if  he  obtained  money  by  means  of  that 

nisrepresentation;  bat  if  on  the  other  hand  he  passed  off  the  genuine  bill  or  acceptance  of 

■e  ^.  B.  as  that  of  another  and  different  A.  B.,  with  intent  to  d^ud,  he  is  guilty. 

This  distinotion  may  be  illustrated  by  supposing  in  the  case  in  the  text,  that  the  prosecutor 
had  fbrmeriy  known  Bobert  Mitchell,  when  a  clerk  at  Nine  Ehns,  and  discounted  the  bill, 
bsfieviqg  thiit  be  oontinned  to  hold  that  office,  then  the  mere  fiilse  repreeentation  by  the 
prisoner  that  Bobert  Mitchell  waa  a  clerk  would  not  be  a  felony,  because  of  course  for  the 
pirposs  of  this  point,  that  which  the  jury  negatived  must,  as  ahready  stated,  be  assumed  to  be 
troe,  JVL^  that  the  prisoner  was  authorized  by  Mitchdl  to  use  his  name,  and  did  not  forge  it* 
rUa  disdootion  may  be  difficult  for  juries  to  appreciate,  but  it  seems  to  be  the  sound  one,  and 
apon  it  all  the  cases  are  recondleable,  the  only  objection  to  Webb's  case  being  the  inference  of 
Ssct  drawn  hj  the  jndges,  and  not  the  rale  laid  down  by  them. — J.  E.  D.] 
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OXFORD  CIRCUIT. 

Worcestershire  Spring  Assizes,  1853. 

Worcester,  March  12. 

(Before  Mr.  Justice  Vaughan  Williams.) 

Reg.  v.  Davies.  (a) 

Insanity — Mode  of  procedure  where  the  prisoner j  on  being  called  upom  to 
plead,  stands  mute,  and  exhibits  symptoms  of  insanity — Stat.  39  ^  40 
Geo.  3,  c.  94,  s.  2. 

Where  a  prisoner,  on  being  called  upon  to  plead,  stands  mute,  ajud 
exhibits  symptoms  of  insanity,  but  which  the  counsel  for  the  proseeih 
tion  is  instructed  are  feigned,  and  a  jury  is  impakdled  under  tki 
provisions  of  the  stat.  39  ^  40  Geo.  3,  c.  94,  s.  2,  to  try  kiM  saml^, 
it  is  the  duty  of  the  prosecution  to  lay  evidence  before  the  Jury  frim 
which  the  court  may  collect  the  truth  of  the  matter,  amd  Aen  tkt 
counsel  for  the  prisoner  may  call  witnesses  to  rebut  any  inference  of 
art  and  design. 

If  the  prosecution  does  not  adduce  such  evidence,  the  Judge  will  endeawmr 
to  ascertain  the  truth  by  examining  the  officers  of  the  prison,  or  will 
postpone  the  trial,  independently  qf  the  statute,  until  the  next  assizes. 

WherCy  in  a  case  of  a  father  and  son  Jointly  indicted  for  murder,  the 
father  appeared  to  be  insane,  but  there  was  a  doubt  expressed  by  tkt 
prosecution  as  to  its  reality,  the  Judge  examined  the  gaoler  eaid  the 
medical  attendants  in  his  private  room,  and  the  evidence  being  conJUct- 
^^9i  o.  Jury  was  impanelled  to  try  the  prisoner's  sanity,  and  the  prth 
secution  adduced  cofifiicting  etndence,  upon  which  the  prisoner's  coimsd 
addressed  the  Jury,  who  found  that  the  prisoner  was  then  insane,  and 
thereupon  he  was  ordered  to  be  detained  in  custody  during  Her  Maje^i 
pleasure,  and  the  younger  prisoner  was  liberated  upon  bail. 

DAVID  DAVIES,  tlie  elder,  and  David  Davies  the  younger, 
were  indicted  for  the  murder  of  Mary  Pardoe,  on  the  9th 
of  August,  at  Old  Swinford. 

The  elder  prisoner,  on  coming  to  the  bar,  conducted  himself  in  a 
strange  manner,  and,  on  being  called  on  to  plead,  at  first  remained 
silent,  but  on  the  question  being  repeated  to  him  through  tlie 
medium  of  the  governor  of  the  gaol,  he  said  in  a  hurried  voice,  "I 
have  not  killed  anybody ;  they  didn't  come  to  fight ;  I  was  to 
fight,  but  I  haven't  seen  them  yet/'  The  younger  prisoner  pleaded 
"  not  guilty." 

(a)  KeportcMi  bj  J.  E.  Davis,  Esq.,  Bamster-at-Law. 
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Alleuy  Seijt,  for  the  prosecution  {Powell  with  him),  said,  that        Rko. 
as  the  prisoner  must  be  presumed  to  be  capable  of  pleading,  a  plea      ^j^^^^g;^ 

must  be  entered  for  him  as  if  he  stood  wilfully  mute.     If  it  was        

alleged  that  the  prisoner  was  insane,  it  would  be  on  the  counsel  1853. 
for  the  prisoner  to  commence,  and  prove  the  affirmative  of  the  j^~t 
issue  that  he  is  not  capable  of  pleading.  ^' 

Huddleston,  for  the  prisoner,  submitted  that  the  counsel  for  the 
prosecution  was  mistaJ^en,  and  that  the  proper  course  would  be 
for  a  jury  to  be  sworn  to  try  whether  the  prisoner  was  or  was'not 
fit  to  take  his  trial  The  statute  39  &  40  Gea  3,  c.  94,  s.  2,  pro- 
vides, that  ^  if  any  person  indicted  for  any  offence  be  insane,  and 
upon  arraignment  soall  be  found  so  to  be  by  a  jury  lawfully  im- 
panelled for  that  purpose,  so  that  such  person  cannot  be  tried  upon 
such  indictment,  or  if  upon  the  trial  of  any  person  so  indicted,  he 
shall  appear  to  the  jury  charged  with  such  indictment  to  be  insane, 
it  shall  DC  lawful  to  the  court  before  whom  any  such  person  shall 
be  brought  to  be  arraigned  or  tried  as  aforesaid,  to  direct  such 
finding  to  be  recorded,  and  thereupon  to  order  such  person  to  be 
kept  in  strict  custody  till  his  Majesty's  pleasure  should  be  known." 
In  Beff.  y.  Goode  (7  A.  &  E.  536  cited  in  1  Bussell  on  Crimes,  by 
Greaves,  p.  16),  where  a  person  indicted  for  a  misdemeanor  in 
uttering  seditions  words,  upon  his  arraignment  showed  symptoms 
of  insanity,  it  was  held  that  the  jury  might  form  their  judgment 
upon  his  demeanour,  while  the  inquest  was  being  taken,  and  that  it 
was  unnecessary  to  cross-examine  the  witnesses,  as  that  would  be 
a  useless  prolongation  of  a  painful  proceeding.  Beg.  v.  Pritchard 
(7  C.  &  P.  303),  was  also  in  point  There  the  jury  found  that  the 
prisoner,  who  was  deaf  and  aumb,  was  able  to  plead,  and  they  so 
found  from  the  prisoner's  conduct  in  the  dock,  for  on  the  indict- 
ment being  given  to  him,  he  read  it,  and  made  signs  that  he  was 
not  guilty ;  but  in  that  case  evidence  was  afterwards  adduced  by 
the  prosecution  to  show  that  the  prisoner  was  insane,  and  the  jury 
so  found.  The  question  to  be  decided  now  is  not  one  that  the 
prisoner,  or  his  friends,  would  come  prepared  to  answer.  It  is  not 
what  the  state  of  mind  of  the  prisoner  was  when  the  alleged 
offence  was  committed,  but  what  the  state  of  his  mind  is  now  ?  it 
is  whether  he  is  in  a  fit  state  to  plead  or  not  ? 

WiLXiAMS,  J. — If  the  prosecution  does  not  bring  proof  of  his 
state  of  mind,  I  must  endeavour  to  ascertain  it  as  welfas  I  can  from 
the  oflicers  of  the  prison.  It  is  desirable  to  know  whether  the 
prisoner  is  insane,  or  onlv  feigning  insanity ;  and  whether,  sup- 
posing him  to  be  insane,  bis  mental  disease  is  of  a  temporary  or 
permanent  character.  It  may  be  that  the  prisoner  was  sane  at 
the  time  when  the  offence  was  committed,  but  that  the  apprehen- 
sion of  being  brought  here  has  excited  a  temporary  paroxysm  of 
mental  derangement ;  and  if  the  jury  were  impanelled  to  investi- 
fjrate  his  state  of  mind,  the  result  of  their  inquiry  might  preclude 
the  necessity  of  any  further  proceedings.  I  think  the  most  desira- 
ble course  to  pursue  is,  that  the  gaoler  be  examined  in  my  private 
room,  and  medical  evidence  procured,  to  be  heard  out  of  court 
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rbo.  in  the  first  iustance,  and  then  if  it  is  deemed  impn^r  to  put  the 
v^  prisoner  on  his  trial  now,  I  can  postpone  the  trial  until  the  next 
assizes^  which  will  afford  time  for  ascertaining  the  real  state  of  lus 
mind. 

The  surgeon  of  the  gaol,  and  Dr.  Maiden,  a  physician,  were 
ifuamty.  ^j^^j^  ^^^^  f^^^  ^^j  ^[^^  judge  and  counsel  retired  to  the  judge's 
private  room. 

At  a  subsequent  period  of  the  day,  the  elder  prisoner  was  agtun 
placed  at  the  bar,  and  called  upon  to  plead.  Upon  his  standing 
mute,  the  learned  judge  directed  the  jury  to  be  sworn,  to  try 
the  state  of  his  mind.  The  jurors  then  in  the  box  were  accor- 
dingly sworn  to  tnr  whether  David  Davies  the  elder  was  then  of 
sound  mind,  and  fit  to  take  his  trial,  or  not. 

AUen^  Serjt,  addressed  the  jury  for  the  prosecution,  statins^  the 
issue  they  had  to  try,  and  then  proceeded  to  examine  medical  wit- 
nesses, and  officers  of  the  gaoL  •  Their  testimony  differed ;  some 
thinking  that  the  prisoner  was  really  insane,  while  Dr.  Maiden 
beliieved  the  appearances  were  feigned. 

Huddkston  addressed  the  jury  for  the  prisoner. 

Williams,  J.,  in  sunmiin^  up,  observed  that,  while  cm  the  one 
hand  it  would  be  a  serious  thing  to  put  a  man  on  his  trial,  when 
incapable  of  properly  instructing  his  counsel  for  his  defence,  vet 
on  tne  other  hand,  the  jury  should  carefuUy  guard  against  giving 
prisoners  the  opportunity,  by  simulating  madness,  to  pervert  the 
course  of  justice  even  for  a  single  day.  After  going  tnroorii  the 
evidence,  the  learned  judge  directed  the  jury  that,  as  it  woold  not 
be  possible  to  prevent  their  founding  a  juci^ent  for  themselves 
upon  the  appearance  and  behaviour  of  the  prisoner,  neither  was  it 
unlawful  for  them  to  do  so,  but  the  contrary. 

The  jury  found  that  the  prisoner  was  then  insane,  and  he  #as 
thereupon  ordered  to  be  detained  in  custody  during  Her  Majesty's 
pleasure. 

The  younger  prisoner,  upon  the  application  of  Rvpert  Keitie,  his 
counsel,  was  discharged  upon  bail. 
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OXFORD  CIRCUIT. 

Staffobdshibb  Spbing  Assizes^  1853. 

Stafford,  March  16. 

(Before  Mr.  Justice  Vaughan  Williams.) 

Leigh  v.  Cole,  (a) 

BiffkiqfeonsiaUes  to  search  and  handcuff  persons  in  custody  for  breaches 

of  the  peace. 

The  rigkit^  searching  persons  in  custody  must  depend  on  the  circumstances 
of  each  particular  case  ;  and  the  mere  fact  of  a  person  being  drunh  and 
sBmndcrfywiU  not  Justify  a  police  officer  searching  his  person^  although 
fk*  officer  may  have  received  general  orders  to  search  alt  persons  in 
CMMtoefy;  but  any  person,  whatever  may  be  the  nature  of  the  charge, 
may  wo  eondud  himself^  by  reason  of  violence  of  language  or  conduct, 
thai  it  may  be  prudent  and  right  to  search  him,  as  well  for  his  own 
nroteetian  as  for  those  intrusted  with  the  duty. 

Ime  same  rule  applies  to  handcuffing  persons  in  custody,  and  the  rigfU 
wsMMt  depend  on  the  circumstances  of  each  particular  case,  as,  for 
instance^  the  nature  of  the  charge,  and  the  conduct  and  temper  of  Uie 
person  in  custody.  There  cannot  be  any  general  rule  that  will  justify 
a  coHAtable  in  resorting  to  the  extreme  measure  of  handcuffing  a  person 
m  custody  for  a  misdemeanor  to  a  felon,  and  marching  them  through 
the  public  streets  from  the  police  stotion  to  the  magistrate's  office. 

rH£  declAration  alleo^ed  that  the  defendant,  on  the  3 1st  of 
August,  1852^  assaulted  and  beat  the  plaintiff,  and  did  thereby 
veak  his  jawbone;  and  further,  that  the  defendant  unlawfully 
nprisoned  the  pluntiff,  and  forced  him  to  go  handcuifed  through 
he  streets  from  Hanley  to  Shelton,  and  did  unlawfully  search  the 
UntiflTs  clothes. 

Fleas* — ^Firsty  not  guilty  by  statute;  secondly,  that  no  sufficient 
otioe  of  action  had  been  given. 

The  case  for  the  plaintiff,  a  sawyer,  at  Shelton^  was  that  he  was 
loing,  on  the  night  in  question,  from  the  Black  Uorse  public- 
onse  to  the  Fair  Head  beer-house,  when  he  was  met  by  the 
efendant,  who  was  the  superintendent  of  police  for  the  district. 
Lfter  some  words  had  passed  between  them,  the  defendant  seized 

!•)  Bqurted  bj  J.  E.  Davis,  Eaq.,  Barmter-at-Law. 
Atthoogli  thb  IB  a  ciTfl  eaat,  it  will  be  seen  that  it  is  a  case  of  very  great  importaiiM  with 
hum  to  the  wMmmntkn  of  the  Criminal  Law.-*J.£.D.] 
TOL.  VI.  Z 
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185S. 

Cotutable— 
Prisoner. 


LBioHir.CoLB.  the  plaintiff  by  the  collar  and  took  him  to  the  station-honse.  Bj 
the  defendant  8  direction,  a  police- constable  searched  him,  and  a 
tobacco-box  and  a  piece  of  paper,  all  that  he  had  with  him,  were 
taken  from  him.  The  defendant  afterwards  laid  hands  on  lum, 
beat  him  violently,  and  gave  him  a  blow  which  broke  his  jaw-bone. 
The  pliuntiff  was  locked  np  in  the  cell  \icith  a  person  cham&i  with 
felony,  and  the  next  momins  was  taken,  handcuffed  to  uie  fdon, 
before  the  magistrates,  and  fined  five  shillings  and  costs  for  bebg 
drunk. 

Kecttingy  Q.C.,  in  stating  the  case,  contended  that,  although  a 
man  might  be  apprehend^  for  being  drunk,  a  police  oflSoer  was 
not  entiUed  to  search  him.  The  defendant  would  perhaps  say  be 
acted  under  orders ;  but  if  those  orders  were  illesai,  he  could  not 
protect  himself  on  that  ground.  He  submitted  that  the  seardi  of 
persons  when  taken  into  custody  could  not  be  made  the  subject  of 
a  general  rule.  The  search  of  a  prisoner  must  depend  upon  the 
peculiar  circumstances  of  each  particular  case.  A  constable  wai^ 
Qoubtlessy  empowered  to  do  everything  to  secure  the  object  to  be 
gained  in  taking  a  party  into  custody ;  he  was  entitled  to  do  every- 
thing reasonable  to  ensure  the  safe  custody  of  the  party ;  but  to 
say  that  a  constable  was  entitled  to  search  every  perscm  he  took 
into  custody,  was  a  thing  which  could  not  be  established  bj  kw; 
indeed,  if  it  could,  then  many  parties  would  be  subjected  to  a  gnw 
indignity. 

Tne  plaintiff  was  examined  with  other  witnesses  in  support  of  Ae 
above  case. 

AUeUy  Seijt,  in  addressii^  the  iury  for  the  defendant,  0aid:-*lt 
was  the  duty  of  the  constable,  when  he  was  aware  that  a  penoa 
was  about  to  commit  or  had  committed  a  breach  of  the  peace^  to 
apprehend  him ;  and  having  done  so,  he  was  responsible  for  lua 
safe  custody  until  he  was  taken  before  a  magistrate.  To  seaidi  all 
persons  who  were  taken  into  custody  upon  any  charge,  whaterer 
that  might  be,  was  unjustifiable ;  but  there  were  cases  in  wfaiob  it 
was  the  plain  duty  of  the  officer  to  search  the  persons  of  the  pri- 
soners, and  other  cases  in  which  the  duty  was  not  quite  so  p]iiin» 
and  upon  which  the  officer  must  exercise  his  judgment.  Among 
the  class  of  cases  in  which  a  search  of  the  priscmers  should  be  made 
were  charges  of  violence  and  drunkenness,  and  in  cases  of  ttaft 
description  the  officer  was  bound  to  take  care  that  a  prisoner  had 
nothing  upon  him  with  which  he  could  do  injury  either  to  himaelf 
or  another,  while  for  a  time  he  was,  to  all  intents  and  purpose^  a 
madman. 

Witnesses  were  called  to  show  that  the  plaintiff  was  drank  and 
used  great  violence.  It  was  also  proved  that  it  was  the  usual 
practice  to  handcuff  prisoners  when  taken  from  the  station  to  tbe 
mapstrate's  office. 

Williams,  J.,  in  summing  up,  said : — The  case  was  one  wbidi 
required  careful  and  anxious  consideration  on  the  part  of  the  joiy. 
On  one  hand,  it  is  clear  that  the  police  ought  to  be  fully  protected 
in  the  discharge  of  an  onerous,  arauous,  and  difiicult  duty — a  dotf 
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necessary  for  the  comfort  and  security  of  the  community.     On  the  Luobv.Colb. 
other  haiicl,  it  is  equally  incumbent  on  every  one  engaged  in  the        TTTI 

administnition  of  justice,  to  take  care  that  the  powers  necessarily        

eatrxMBted  to  the  police  are  not  made  an  instrument  of  oppression  CoiMabU-^ 
or  of  tyranny  towiurds  even  the  meanest,  most  depraved,  and  basest  ^"ritongr. 
subjects  of  the  realm.  The  law  applicable  to  the  present  case  is 
that,  if  a  police  officer  saw  a  man  so  conducting  himself  that  the 
public  peace  was  broken,  or  likely  to  be  endangered  unless  that 
man  was  taken  into  custody,  the  police  officer  not  only  may,  but 
is  bound  to  take  him  into  custcxly,  and  take  proper  measures  to 
keep  him  till  such  time  that  he  is  taken  before  a  magistrate.  He 
mi^t  take  all  proper  and  reasonable  means  for  apprehending, 
securing,  and  taking  before  a  magistrate ;  atthe  same  time  he  must 
take  care  not  to  use  any  wanton  or  unnecessary  violence  in  taking 
these  means,  and  if  he  does  so,  then  he  is  answerable  in  an  action 
for  damages.  Applying  this  principle  to  the  present  action,  if  the 
{daintiff  18  to  be  beheved,  it  is  clear  that  no  breach  of  the  peace 
was  to  be  apprehended,  and  there  were  no  grounds  for  his  being 
taken  into  custody;  but  if,  on  the  other  hand,  the  defendant's 
account  was  to  be  relied  on,  it  is  equallv  clear  that  he  had  made 
oat  that  it  was  his  dutv  to  apprehend  tne  plaintiff,  and  he  is  not 
liable  to  damages  unless  he  had  been  guilty  of  some  excess  in  the 
mode  in  which  he  had  performed  his  dutv,  either  in  apprehending 
the  prisoner,  keeping  him  while  in  custocly,  or  taking  him  before  a 
magistrate  for  uie  purpose  of  being  made  amenable  to  the  law. 
With  reference  to  that  excess  there  have  been  three  points  dwelt 
on  by  the  phiintiff's  counsel,  namely,  the  searching,  the  handcuffing 
while  taking  him  to  the  magistrate,  and  putting  him  in  a  cell  with  a 
common  felon.  The  last  point  vou  (the  jury)  will  dismiss  from 
^our  minds  alto^ther,  as  tne  plaintiff  swore  that  there  was  no  one 
m  the  cell  with  nim,  and  therefore  he  could  not  have  suffered  any 
iojnry  in  that  respect  The  other  points  involve  questions  of  law 
of  great  importance.  First,  with  respect  to  handcuffing,  the  law 
ankNibtedly  is,  that  police  officers  are  not  only  justified,  but  they 
■re  bound  to  take  all  reasonably  requisite  measures  for  preventing 
the  escape  of  those  persons  they  have  in  custody  for  the  purpose  of 
taking  them  before  the'  magistrates ;  but  what  those  reasonable 
Bsensores  are  must  depend  entirely  upon  circumstances,  upon  the 
temper  and  conduct  of  the  person  in  custody,  on  the  nature  of  the 
charge,  and  a  variety  of  other  circumstances  which  must  present 
themselves  to  the  mind  of  any  one.  As  to  supposing  that  there  is 
any  general  rule  that  every  one  conveyed  from  the  police  station 
to  the  magistrates'  court  is  to  be  handcuffed,  seems  to  me  to  be  an 
unjustifiable  view  of  the  law,  and  one  on  which  the  police  officers 
tre  mistaken.  In  many  instances  a  man  may  be  conveyed  before 
the  magistrates  without  handcuffing  him,  and  taking  him  thus 
publicly  through  the  streets.  On  the  other  hand,  it  is  necessary  to 
take  proper  precautions  in  conveying  a  person  in  custody  to  be 
dealt  with  by  the  magistrates ;  and  you  must  say  whether,  looking 
St  all  the  circumstances  of  the  case,  the  defenrHnt  used  unreason* 
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i.BioHv.CouLable  precautions  in  this  case,  or  used  unnecessary  measures  to 
■— "        secure  the  safe  custody  of  the  plaintiff.     With  respect  to  searching 

'       a  prisoner,  there  is  no  doubt  that  a  man  when  in  custody  may  so 

Canstabid-'  conduct  himself^  by  reason  of  violence  of  language  or  conduct,  that 
^^nmmtr.  ^  police  officer  may  reasonably  think  it  prudent  and  right  to  search 
him,  in  order  to  ascertain  whether  he  has  any  weapon  with  which 
he  might  do  mischief  to  the  person  or  commit  a  breach  of  the 
peace ;  but  at  the  same  time  it  is  quite  wrong  to  suppose  that  anpr 
general  rule  can  be  applied  to  such  a  case.  Even  when  a  man  u 
confined  for  being  drunk  and  disorderly,  it  is  not  correct  to  say 
that  he  must  submit  to  the  degradation  of  being  searched,  as  the 
searching  of  such  a  person  must  depend  upon  all  the  circumstances 
of  the  case.  You  will  consider,  then,  whether  the  case  of  the 
plaintiff  is  one  in  which  a  search  should  have  been  made ;  and  if 
you  are  of  opinion  that  it  is  not  such  a  case,  then  you  will  say 
what  amount  of  damages  he  is  entitled  to ;  but  on  the  other  hand, 
if  you  think  the  search  was  properly  made,  and  the  defendant  was 
justified  in  making  it,  then  the  pluntiff  is  not  entitled  to  any 
damages  in  respect  of  that  part  of  the  case ;  and  you  will  adopt 
the  same  course  with  respect  to  the  handcuffing. 

After  reading  over  the  evidence  and  commenting  upon  it,  the 
learned  judge  said  in  conclusion : — ^If  you  believe  the  plaintiff  you 
will  give  him  substantial  damages,  as  the  case  presented  by  him  is 
of  an  aggravated  nature ;  but  if  ^ou  believe  the  defendant,  and 
that  he  properly  took  the  plaintiff  into  custody,  then  you  will  have 
to  consider  whether  he  had,  in  the  exercise  of  his  dutr^  used  unne- 
cessary violence,  either  in  apprehending  him,  retaining  him  -while 
in  custody,  or  in  taking  him  before  the  magistrate ;  and  if  you 
think  unnecessary  violence  was  used,  then  you  wi^  estimate  the 
damages. 

The  jury  (after  retiring)  found  a  verdict  for  the  defendant  At 
the  same  time  they  (through  the  foreman)  expressed  their  <^nnion 
that  it  was  improper  to  confine  a  man  charged  with  drunkenness 
in  the  same  cell  with  a  person  charged  with  felony ;  and  that  it 
was  also  improper  to  handcuff  him  to  another  prisoner  when  taking 
him  before  a  magistrate. 

Williams,  J.,  thereupon  reminded  the  jury  that  he  had  told 
them,  if  the  defendant  had  been  guilty  of  an^  excess  of  duty,  they 
might  give  the  plaintiff  compensation  for  any  mjury  he  had  received 
thereby. 

The  foreman  of  the  jury  said  they  had  considered  the  matter, 
and  they  only  expressed  their  opinion  with  reference  to  the  future. 

Verdict  for  the  defendanf  QceordinghfJ(a) 

Keating^  Q.C.,  and  Gray,  for  the  plaintiff. 

AUen^  Serjt,  and  P.  M^Mahon^  for  the  defendant. 

[(a)  No  fti tempt  was  made  to  disturb  the  verdict.— J.  E.  D.3 
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OXFORD  CIRCUIT. 

Staffordshire  Spring  Assizes,  1853. 

Stafford^  March  17>  18,  and  20. 

(Before  Mr.  Justice  Talfourd.) 

Reg.  r.  Blackburn  and  others,  (a) 

Confession* — Inducement — Printed  placard  offering  reward  and  promise 
of  pardon — Accessory  before  the  fact — Agreement  to  commit  murder 
— Legal  effect  of  statement — Evidence — Examination  on  the  voir  dire  ' 
— Mode  cf  determining  competency  of  witness — Examination  of  witness 
— Form  of  question — Practice — Severance  on  trial — General  reply 
where  witness  called  by  one  of  several  prisoners, 

1.  Statements  made  by  a  prisoner  with  the  knowledge  rf  a  reward  and 
pardon  to  any  but  the  actual  perpetrator  of  the  offence^  and  under 
cireumstanees  which  lead  to  the  belief  that  such  statements  were  made 
wiik  the  hope  of  receiving  the  reward,  and  being  allowed  to  give  evidence 
as  a  witness  on  the  part  of  the  Crowny  are  inadmissible. 

2.  A  printed  copy  of  a  reward  offered  for  such  private  information  and 
evidence  as  would  lead  to  the  detection  and  conviction  of  a  murderer  or 
murderers,  and  a  statement  that  the  Secretary  of  State  would  recommend 
the  grant  of  a  pardon  to  any  accomplice,  not  having  been  the  actual  per- 
petrator of  the  murder,  who  should  give  such  evidence,  wcls  hung  up  in 
the  magistrate's  room  in  the  county  gaol.  A  prisoner,  who  could  read, 
made  a  statemetit  to  the  governor  of  the  gaol  in  this  room,  and  before 
that  statetnent  inquired  whether  he  could  give  evidence,  but  did  not  say 
thai  he  made  the  statement  in  that  expectation,  or  in  the  hope  of  getting 
the  reward,  and  before  making  the  statement,  he  was  told  it  would  be 
used  against  him : 

HM,  that  such  statement  was  inadmissible, 

3.  Bui  statements  made,  and  anonymous  letters  written  by  a  prisoner 
before  his  apprehension,  are  not  inadmissible  merely  on  die  ground  of 
ike  prisoner's  knowledge  of  the  offer  of  the  reward  and  pardon,  or  by 
reason  of  his  haying  been  employed  by  the  police  authorities  and  paid 
money  for  his  support,  under  the  belief  that  he  was  an  important 
witness  for  the  Crown. 

4.  A  statement  by  a  prisoner  that  A.  had  proposed  to  him  to  murder  B, 
on  the  following  night,  and  tJiat  he  (the  prisoner)  agreed  to  go,  but  did 
not  do  so,  is  not  of  itself  evidence  that  the  prisoner  was  etccessory  before 
the  faU  to  the  murder  of  B,  by  A,  on  that  night, 

(a)  Bepnrted  bj  J.  £.  Davis,  K«q.,  Barrister-Jtl-Law. 
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5.  A  womatiy  having  been  called  as  a  wiiness  against  A^  wa$  ( 
on  the  voir  dire^  and  said  she  toas  married  to  A. : 

Qtuere,  whether  it  was  competent  to  the  counsel/or  the  praaeemAm  to 
call  witnesses  to  show  that  she  hadj  after  the  period  of  her  aUeged  mar' 
riage^  and  with  referetice  to  the  present  charge^  stated  and  noam  that 
she  was  not  A^s  wife, 

QuarCj  alsoy  whether  the  question  of  coverture  is  one  to  be  decided  bff 
the  judge  or  by  a  jury, 

6.  A  witness,  called  to  prove  that  he  had  seen  a  prisoner  at  a  partkular 
spot  at  a  certain  time,  added  that  he  had  since  seen  a  msumoer  of  aoi 
in  gaolj  and  had  pointed  out  one  : 

Beldy  that  the  following  was  a  proper  form  of  question  to  pmt  to  Ae 
witness — **  Who  did  you  point  him  out  as  being  f* 

7.  Where  several  prisoners  are  jointly  indicted^  the  judge  wSU  moi  ellem 
a  separate  trial  on  the  ground  that  the  depositions  disdose  statemetUs 
and  confessions  made  by  one  prisoner  implicating  another^  $Mek  an 
calculated  to  prejudice  the  jury^  and  that  there  is  no  legal  evidenes 
disclosed  against  the  other  prisoner, 

8.  Where  one  of  several  prisoners  calls  witnesses  on  his  behalf^  the  Crows 
is  entitled  to  reply  generally  on  the  whole  case. 

HENRY  BLACKBURN,  Charles  Moore,  and  Edwaid  Wabh, 
were  indicted  for  the  wiliiil  murder  of  John  Bhckbom,  on 
the  25th  of  October,  1852,  at  the  parish  of  Castle  Church. 

Suddlestony  Davisy  and  HoUj  for  the  prosecution* 

AUeny  Seijt.,  and  Scotland,  for  the  prisoner  Bkekbum. 

Cook  Evans  for  Moore,  and 

Thomas,  Seijt  (at  the  request  of  the  court)  for  Walsh. 

AUen,  Serjty  before  the  jury  were  sworn,  applied  that  the 
prisoners  might  be  allowed  to  sever  on  their  trials.  It  appeared 
irom  the  depositions,  that  the  evidence  against  Blackburn  mainly 
rested  upon  statements  and  depositions  made  by  the  priaraer 
Moore,  before  Moore  was  himself  in  custody  on  the  chaise,  and 
as  those  statements,  although  not  evidence  against  Blaabom, 
would  be  read  to  the  Jury,  they  were  calculate  to  prejudice  his 
client's  case.  He  admitted  that  he  could  not  find  any  precedent 
for  this  application. 

Talfourd,  J.,  said,  he  had  no  opportunity  of  knowing  the 
nature  of  the  evidence  to  be  adduced  against  the  prisoner  Sack- 
bum,  but  if  there  was  nothing  besides  the  accusations  of  Mooie,  it 
would  become  his  duty  to  withdraw  the  case  alto^tber  from  the 
jury  as  against  Blackburn.  The  case  must  proceed  in  the  ordinary 
way,  and  of  course  the  counsel  for  the  prosecution  would  inform 
the  jury  that  the  statements  of  a  prisoner  were  only  evidence 
a^inst  himself.  Each  prisoner  had  of  course  a  right  to  chaUengc 
the  jurors  as  they  were  called. 

The  case  then  proceeded.  The  facts,  so  far  as  they  bear  upon 
the  points  of  law  raised  during  the  trial,  were  these : — 

The  deceased,  John  Blackburn,  who  was  a  fanner  living  at 
Ashflats,  and  his  wife  Jane  Blackburn,  were  found  murdered  in 
their  Iiouse  on  the  morning  of  the  25th  of  October,  1852,  and  the 
house  set  on  fire.     The  prisoner,  Henry  Blackburn,  was  one  of 
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their  eons,  who  lived  at  Wolverhampton,  but  occasioHally  worked  Rio. 
for  his  father.  Charles  Moore  was  an  Irish  labourer,  in  the  em-  ^  ^ 
ployment  of  the  deceased,  but  living  in  the  town  of  Stafford,  where  ^kd  othkbs. 

he  cohabited  with  Catherine,  the  daughter  of  the  prisoner  Walsh,       

ilso  an  Irish  labourer.  ^^^' 

No  suspicion  fell  on  Moore  in  the  first  instance,  and  he  appeared    Emdenot— 
before  the  magistrates  as  a  witness  against  Henry  Blackburn.  CoifAcfum— 

Mr.  Hatton,  the  chief  constable  of  the  county,  in  the  course  of  ^"<*«'«'*«»'— 
his  examination  on  the  trial,  stated  the  following  facts : — 

Henry  Blackburn  was  taken  into  custody  on  Monday  night,  the 
25th  October.  Before  the  12th  November,  I  had  receiv^  three 
tnooymoas  letters.  The  one  marked  No.  1,  I  received  on  the 
29th  October;  Na  2,  on  the  3rd  November;  No.  3,  on  the  8th 
sf  that  month.  I  did  not  know  the  handwriting.  On  the  12th 
November  Moore  was  examined,  before  the  magistrates,  as  a  wit- 
ness aeainst  Henry  Blackburn,  and  on*  his  returning  through  the 
fcovm,  1  said,  ^I  am  not  satisfied,  Moore,  with  the  way  you  have 
^ven  your  evidence  to-day ;  it  did  not  support  the  statement  you 
inade  to  me ;  you  must  either  have  perjured  yourself,  or  deceived 
me."  He  replied,  **  the  magistrates  put  the  questions  so  quickly, 
that  they  dia  not  give  me  time  to  answer."  1  then  said,  ''do  you 
mean  to  say  that  you  have  more  to  state  ?"  and  he  said  he  had,  and 
irould  go  to  my  office  to  tell  me.  I  told  him  I  had  not  time  to 
ittend  to  him  then  ;  he  must  put  it  on  paper,  and  bring  it  to  me 
the  next  morning.  He  said  he  had  no  paper,  and  I  directed  that 
be  should  have  paper,  pen,  and  ink  given  to  him.  On  the  next 
lay  I  received  from  Anderson  this  paper  now  produced.  When  I 
received  the  paper,  I  sent  for  Moore,  and  he  was  brought  into  the 
inte-room  of  the  magbtrates  at  the  gaoL  I  asked  him  if  that  was 
the  statement  he  hsA  written  for  me,  and  he  replied, ''  yes."  I 
then  said,  "  I  now  arrest  you  as  the  writer  of  several  anonymous 
letters,  showing  a  guilty  knowledge  of  the  murder  of  the  Black- 
iiaiiis.'*  He  then  said  that  he  had  written  the  letters  marked 
(fa  1  and  2.     Na  3, 1  believe  to  be  in  his  handwriting. 

HuddlesUm  was  about  to  put  in  the  letters  for  the  purpose  of 
liaving  them  read,  when 

Cook  Evaju  objected,  and,  by  permission  of  the  learned  Judge, 
^t  some  questions  to  the  witness. 

In  answer  to  these  questions,  the  witness  said  a  large  reward  had 
l>een  offered  to  any  one  giving  private  information  of  the  murder, 
md  also  a  reward  and  free  pu*aon  by  Government  for  any  accom- 
j^ice  not  the  actual  murderer.  I  gave  instructions  that  the  follow- 
ing handbill  should  be  circulated  : — 

«  From  51  to  lOOi  reward.  Whereas,  on  the  night  of  the  24th 
)f  October  last,  John  and  Jane  Blackburn,  of  the  Ash  Flats,  in 
the  parish  of  Castle  Church,  in  the  county  of  Stafford,  were 
!)arbaioasly  murdered,  and  their  dwelling  afterwards  set  on  fire ; 
the  above  reward  wiU  be  paid  by  J.  H.  Hatton,  Esq.,  chief  con- 
stable of  Staffordshire,  for  such  private  information  and  evidence 
IS  will  lead  to  the  detection  and  conviction  of  the  offender  or 
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offenders :  and  a  further  reward  of  fifty  pounds  will  be  paid  by 
the  Government  to  any  person  who  shall  give  such  informatioii 
and  evidence  as  shall  lead  to  the  conviction  of  the  ofiender  or 
offenders ;  and  the  Secretary  of  State  will  recommend  the  grnl 
of  Her  Majesty's  gracious  pardon,  to  any  accomplice,  not  having 
been  the  actual  perpetrator  of  the  munler,  who  shall  give  mA 
information  and  evidence  as  shall  lead  to  the  like  result.— J.  H. 
Hatton,  Chief  Constable  of  Staffordshire." 

«  Stafford,  Nov.  4,  1852.'* 

Daniel  Bresnan  is  a  person  in  the  police  force,  and  I  was  in 
constant  communication  with  him.  I  desired  Bresnan  to  give 
Moore  at  the  rate  of  l^.  a  day  whilst  he  was  a  witness.  I  gire 
Moore  employment  myself  for  five  days,  as  he  stated  he  was  starving. 
The  first  interview  I  had  with  Moore  was  on  the  27th  October. 
The  ground  of  my  complaint  to  Moore  after  the  examination,  on 
the  12th  November,  was  because  he  had  partly  contradicted  hif 
previous  statement  to  me.  I  have  told  Moore  repeatedly,  wbaa  he 
was  treated  as  a  witness,  that  he  must  speak  the  truth,  bnt  I  never 
offered  any  inducement  to  him  to  make  any  statement.  The  hand- 
bill was  circulated  on  the  5th. 

Huddleston  proposed  that  the  letters  Nos.  I,  2,  and  3,  f-bould  be 
put  in  and  i-ead  by  the  officer  of  the  court. 

Cook  Evans  submitted  that  they  were  not  receivable  as  crideiiee, 
because  they  were  not  voluntary  statements  made  by  the  prisons, 
but  extorted  from  him  in  the  hope  of  receiving  a  reward. 

Talfourd,  J. — How  can  that  be  with  reference  to  the  first,  whicli 
bears  date  October  28  ?  The  bill  announcing  a  reward  was  not 
published  before  November  4. 

Evans  submitted  that  the  directions  given  by  Mr.  Hatton  fbr 
the  prisoner  to  receive  a  shilling  a  day  for  giving  evidence  would 
render  that  letter  and  the  next  inadmissible ;  none  of  them  oonkl 
be  received  as  voluntary  and  safe  confessions. 

His  Lordship  overruled  the  objection,  and  remarked  that  in 
BoswelFs  case  (Carrington  &  Marsham,  384),  Mr.  Justice  Cresswell, 
and  Mr.  Justice  Patteson,  had  ruled  that  it  was  not  only  neoessary 
to  prove  that  a  person  had  seen  a  handbill  offering  a  reward  and  free 
pardon  to  any  person  concerned  except  the  uctud  perpetrator  of  the 
crime,  but  that  he  also  made  the  confession  with  the  knowlec^  of 
and  in  the  hope  of  receiving  the  reward  so  offered.  The  letters  and 
statements  were  not  confessions,  but  merely  statements  made  by 
Moore  to  shroud  himself  and  get  others  implicated.  He  was  of 
opinion  that  the  letters  were  admissible  as  part  of  the  case  for  the 
prosecution. 

[The  letters,  Nos.  1,  2,  and  3,  were  then  read.  Na  1  referred 
to  a  conversation  between  a  man  named  R.  Till  and  Thoons 
Blackburn,  in  which  the  writer  alleged  that  he  heard  one  say  to 
the  other  that  when  Henry  Blackburn  came  they  should  get 
the  money  which  they  had  been  promised ;  and  also  that  Till  had 
the  old  man's  boots  under  his  arm.  Na  2  was  to  the  effect  tbtt 
it  was  Richard  Till,  a  navvy,  and  not  the  man  they  called  Boogb 
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Dick,  and  that  Till  had  been  trying  to  sell  the  boots,  saying  it  was 

all  he  had  got  out  of  4i]  ^    j^ 

Ndther  of  these  letters  avowed  that  the  writer  had  anything  to 

do  with  the  murder.    But  the  third  letter,  dated  November  7,        

deposed  to  circumstances  which,  if  true,  showed  that  the  writer       ^^^ 
must  have  been  present 

Captain  Fulford,  the  governor  of  the  county  gaol,  from  notes 
made  at  the  time,  deposed  to  a  statement  made  by  Moore  in  the 
magistrates'  room  in  the  gaol,  on  the  15th  of  November,  four  days 
after  he  was  charged  with  the  murder. 

On  croes-ezammation,  it  appeared  that  at  the  time  this  state- 
ment was  made,  a  printed  copy  of  the  handbill  offering  a  reward 
and  pardon  was  hanging  up  m  the  room,  and  the  contents  were 
known  to  the  prisoner,  who  frequentlv,  both  before  and  after  this 
statement,  asked  the  witness  whether  he  thought  he  (the  prisoner) 
could  give  evidence,  but  he  never  said  that  he  made  the  statement 
in  that  expectation  or  in  hope  of  getting  the  reward,  and  the 
witness  on  this  and  all  other  occasions  told  the  prisoner  before  he 
said  anything,  that  his  statements  would  be  used  against  him. 

Talfourd,  J.,  received  the  statement  in  evidence  at  the  time, 
but  on  coming  into  court  the  following  morning  to  proceed  with 
the  trial,  said,  that  since  the  rising  of  the  court  the  previous  day, 
he  had  consulted  Mr.  Justice  Williams,  as  to  the  admissibility  of 
Moore's  statements,  and  upon  mature  consideration  they  consi- 
dered that  all  the  statements  put  in  were  admissible,  with  the 
exception  of  that  made  to  Captain  Fulford.  As  it  appeared  that 
at  the  time  it  was  made,  the  handbill  offering  a  reward  was  in  the 
office,  and  that  the  prisoner  had  the  notion  that  he  would  be 
admitted  as  a  witness  for  the  Crown,  they  were  of  opinion,  on 
mature  consideration,  that  this  statement  was  inadmissible,  and  he 
should  therefore  expunge  it  from  his  notes. 

Catherine  Walsh,  with  whom  Moore  lived,  was  called  as  a  wit- 
ness. On  examination  on  the  voir  dire  by  Cook  JEvanSj  she  said 
ihe  was  the  prisoner  Moore's  wife,  and  had  been  married  to  him 
for  fourteen  months. 

On  examination  (also  on  the  voir  dire)  by  Huddleston^  the  witness 
stated  that  she  never  told  the  magistrates,  or  coroner  on  the  in- 
quest, she  was  not  married ;  that,  on  the  contrary,  she  had  told  the 
oorooer  that  her  name  was  Moore.  She  also  affirmed  that  she  never 
told  Bresnan  or  Mr.  Hatton  that  she  was  unmarried.  She  further 
said  she  was  married  at  the  Protestant  Church  at  Drogheda,  four- 
teen months  before,  by  the  Rev.  Mr.  Rudd«  officiating  clergyman. 
She,  however,  admitt^  telling  Mr.  Hatton  that  she  was  married  to 
Moore  in  Cumberland,  in  a  room,  at  a  time  when  she  was  lying  ilL 

HuddlesUm  then  proposed  to  call  witnesses  to  show  tnat  the 
witness  had  representea  herself  as  not  a  married  woman,  and  if  he 
succeeded  in  proving  that  fact,  he  should  submit  to  the  court  that 
she  was  admissible  for  examination.  He  called  the  attention  of 
the  court  to  the  circumstance  that  the  woman  had  made  her  mark 
to  the  depositions  by  the  name  of  *^  Catherine  Walsh." 
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Rn.  Talfoubd,  J.,  said  he  would  consult  his  brotLer  Willianis  oa 

Blackb        ^^^  point  of  the  admissibility  of  evidence,  to  show  that  the  witnen 

AMD  oTBBBa.  ^^  madc  statements  to  the  effect  that  she  was  not  mairied,  and 

—        he  accordingly  left  the  court  for  that  purpose.    On  his  return,  the 

^^       learned  juoge  stated  that  he  and  his  learned  brother  both  agreed 

Fmdomm       ^^^  ^^^  witness  should  be  for  the  present  withdrawn,  and  in  the 

Cc^eamom-^   meanwhile,  they  would  consider  whether  the  evidence  was  acfanis- 

sible.     There  was  another  question  to  be  ascertained,  nandy, 

whether  the  disputed  fact  was  an  issue  to  be  tried  by  the  jury  or 

by  the  judge. 

Huddkstan  said  he  and  his  learned  friends,  considering  that  even 
if  the  woman  was  examined,  they  could  not  rely  on  her  testimooy, 
preferred  to  withdraw  her  idtwether. 

In  the  course  of  the  trial,  mlliam  Matthew  Bicharda  waacalled 
to  identify  the  prisoner  Blackburn  as  the  person  he  had  aeen  at  t 
particular  spot  on  the  morning  after  the  murder*  It  wppnni  thai 
the  witness  had  been  taken  to  the  countv  prison,  ana  ten  men 
were  shown  to  him.  He  stated  that  he  had  pointed  out  odo  of 
those  ten  men,  and  Davis  then  put  this  question  to  him  in  ezami- 
nation-in-chief :  ^^  Who  did  you  point  out  that  one  man  as  h&DsT* 

AUeUf  Serjt,  objected  to  the  form  of  the  question  as  leadmg 
the  mind  of  the  witness.  The  witness  had  only  previously  svd 
that  he  pointed  out  a  particular  man;  but  this  question  assumed 
that  he  had  pointed  him  out  as  being  some  particular  person  whom 
the  witness  had  seen  elsewhere. 

On  the  question  being  insisted  on, 

Talfoubd,  J.,  said  he  thought  the  question  was  not  olgediOD- 
able  in  form.  On  the  contraiy,  it  appeared  to  him  to  be  the  only 
proper  way  of  eliciting  the  fact  It  avoided  the  commcm  okgectioD 
to  questions  put  under  these  circumstances,  for  it  did  not  lead  tlie 
witness  to  identify  the  person  he  says  he  pointed  cot  with  the 
person  seen  elsewhere. 

The  witness  then,  in  answer  to  the  question,  said  he  pointed  out 
the  one  man  as  being  the  person  he  had  seen  at  the  spot  previously 
described,  and  that  the  man  he  pointed  out  was  the  prisooer, 
Henry  Blackburn. 

Among  the  evidence  adduced  against  the  prisoner  Walsh,  was 
the  following  statement,  made  to  Mr.  Hatton :  **  Moore  said  to  me 
on  the  Saturday  before  the  murder,  <  K  yon  will  come  with  me  to- 
night, we  shall  get  what  will  put  us  comfortably  over  the  winter; 
the  Blackbums  were  very  old  people,  had  no  servants,  and  Henrv 
had  left  for  Wolverhampton  tluit  day,  and  could  not  be  back  till 
Monday ;  that  they  would  be  sure  to  get  eight  or  nine  sovereisnfl^ 
the  price  of  a  cart  he  was  about  to  buy ;  and,  at  all  events^  uqr 
would  get  some  money,  and  if  all  failed,  they  could  get  m  fait  of 
bacon,  and  have  a  fry  in  the  pan,  for  they  had  killed  a  pig  on  the 
Monday  before.*  Moore's  wife  remarked  ^  Charley,  the  old  coTe 
will  ken  your  voice;  Saturday  night  is  a  bad  night  to  do  it;  the 
people  will  be  all  about  on  Sunday,  and  you  will  be  sure  to  be  found 
out ;'  on  which  Moore  said,  holding  up  a  knife,  '  This  will  stop  ber 


Praetiee. 


CBIMIKAL  LAW  OASES.  889 

rom^  telling  tales.*  ^  I  then  said,  *  If  that  is  the  case  they  can  prove        |^^, 
lothing.'    The  knife  handle  was  about  fourteen  inches  long;  v.* 

Ziharley  Moore  made  it  from  the  handle  of  a  hatchet    We  agreed    Blackborh 
4>go ;  I  was  to  call  Moore,  but  I  did  not  do  so  until  near  daylight,  ^^  oTHEBa. 
irben  Moore  came  down  and  said  it  was  too  late  to  go,  and  that  it       1853. 
ras  perfaans  all  the  better,  for  that  night  would  do  as  weU.     I    »^7~" 
igreed  to  that,  and  Moore  than  gave  me  my  things,  and  I  took  them   cot^fesnon^ 
4>  Kirwan^s.     I  was  to  return,  out  I  did  not  do  so ;  I  went  to  bed  im^oement^ 
with  my  wife,  got  up  on  Monday  morning,  and  went  to  Stone  ool- 
ecting  rags  and  bones ;  I  returned  in  the  afternoon,  and  sold  what 
[  had  collected  to  Massey,  of  Formate-street 

Witnesses  were  called  on  behalf  of  Henry  Blackburn  to  prove  an 
JAL     No  witnesses  were  called  for  the  otner  prisoners. 

Suddkston^  on  behalf  of  the  Crown,  said  that,  although  he 
claimed  the  right  of  a  general  reply  on  the  whole  case  as  affecting 
til  the  prisoners,  he  should  not  exercise  that  right  with  respect  to 
kioore  and  Walsh,  but  should  confine  his  observations  to  the  case 
igainst  Blackburn. 

Talfourd,  J.,  said  that  he  had  considered  the  question,  think- 
Qg  it  jmaht  arise,  and  that  he  and  his  brother  Williams  thought 
hat  if  it  had  been  insisted  on,  the  Crown  had  the  right  to  reply 
;enerally  on  the  whole  case.  At  the  same  time,  he  thought  the 
liflcretion  exercised  by  the  counsel  for  the  Crown  on  this  occasion 
ras  extremely  proper. 

In  summing  up  the  evidence  on  the  third  day  of  the  trial,  the 
earned  judge,  after  reading  the  statement  of  Wdsh  to  the  jury, 
aid  that  by  that  statement  the  prisoner  clearly  showed  that  he 
greed  to  become  an  agent  in  the  murder ;  but  if  no  fact  beyond 
tr  inconsistent  with  that  statement  was  established  on  the  trid,  he 
aust  tell  them  that  dhere  was  no  case  against  the  prisoner  Walsh. 

HnddlutoR  begged  to  submit  to  the  learned  judge  that  the  state^ 
oent  of  the  prisoner,  that  he  agreed  to  go  with  Moore  to  commit 
he  murder,  was  evidence  of  his  being,  on  his  own  confession,  an 
M^esBory  before  the  &ct 

Talfoubd,  J.,  said,  I  do  not  think  that  Walsh's  statement  can 
>e  considered  in  that  %ht  By  his  own  confession  he  became  a 
Mur^  to  a  wicked  bargain  to  conunit  the  deed ;  but,  as  it  turned 
nx%  the  agreement  as  first  made  between  them  proved  abortive, 
ind,  although  the  prisoner  said  he  agreed  to  go  on  the  following 
light,  he  affirmed  that  he  did  not,  and  he  might  have  repented  in 
he  mean  time.  I  do  not  think  the  prisoner's  statement  renders 
dm  an  accessory  before  the  fact,  to  oecome  which  he  must  have 
ided  and  assisted  in  the  guilty  scheme.  But  of  course  my  opinion 
loes  not  affect  the  question  whether  the  prisoner's  assurance  that 
le  did  not  go,  is  capahle  of  belief. 

The  jury  acquitted  Blackburn,  and  found  Moore  and  Walsh 
loilty,  but  recommended  the  latter  to  mercy. 

Moore  was  executed,  and  Walsh's  punishment  was  commuted 
3  transportation  for  life. 
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OXFORD  CIRCUIT. 

Monmouthshire  Spring  Assizes^  1853. 

Monmouth^  March  30. 

(Before  Mr.  Justice  Vaughan  Williams.) 

Reg.  v.  Murphy,  (a) 

Stealing  in  a  dwelling-house — Menaces  and  threats — Staiute  7  WiU,  ^ 
^  1  VicL  c.  86,  *.  5. 

In  order  to  constitute  the  offence  under  the  stat.  7  WUL  4^1  VkL  c  86, 
of  stealing  in  a  dwelling-house,  and  by  menaces  and  threats  puiAsg 
persons  being  therein  in  bodily  fear,  it  is  not  necessary  thai  all  tie 
persons  engaged  in  the  crime  should  be  actually  in  the  house  ;  and  if 
one  remains  outside,  he  may  be  equally  guilty  of  using  memtces  aid 
threats,  if  there  was  a  common  purpose  to  inspire  terror.  A  threat  to 
a  person  outside  the  house  is  not  within  the  words  of  the  statute,  bat  it 
is  a  circumstance  from  which  the  jury  may  infer  the  Une  of  eondad 
inside  the  house. 

The  act  of  placing  persons  with  their  faces  against  a  wall,  and  desimg 
them  not  to  looh  round,  withotU  the  use  of  any  actual  violence,  is  m- 
dence  of  an  intention  to  obtain  money  by  threats,  and  the  bodSy  fiar 
may  be  inferred,  although  the  persons  so  treated  may  deny  thai  sack 
acts  caused  alarm  or  fear. 

DENNIS  HI66INS  and  Thomas  Murphy  were  indicted  for 
stealing  on  the  27th  of  October,  18529  in  the  dwelling^hotise  of 
George  Window,  twopistolsanda  watch,  hisproperty,  andby  menaeeB 
and  threats  putting  James  Lewellyn  and  John  Evans,  clerk,  then 
being  in  the  said  dwelling-house,  in  bodily  fear.  In  m  second  count 
the  prisoners  were  charged  with  stealing  in  a  dwelling-house  to 
the  value  of  five  pounds. 

Huddleston  for  the  prosecution. 

W.  H.  Coohe  for  Murphy.     Higgins  pleaded  guilty. 

The  evidence  showed  that  on  the  day  of  the  robbery  the  prisoner 
Higgins  and  a  man  named  Arnold,  who  had  been  convicted  and 
transported  for  another  burglan^,  called  at  the  prosecutor's  house 
begging,  and  made  inquiries  of  James  Llewellyn,  a  servant  boy 

(ri)  Reported  by  J.  K.  Davis,  Esq.,  BarristerrAi-Law. 
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about  fourteen  jean  of  age,  respecting  the  house  and  the  family.        i^Ko. 
Between  six  and  seven  o'clock  in  the  evening  these  men,  with  four     n^^u^ 

others,  came  to  the  house,  some  of  them  having  their  faces       

Uackened,  and  others  having  crape  over  their  faces.  Higgins  and  1963. 
the  four  other  men  went  into  the  house,  and  ordered  the  servant  e.^^rr. 
boy  and  the  servant  maid  to  sit  to  the  wall  with  their  backs  to  dJSk^Zme. 
them,  and  on  no  account  to  look  round.  A  lady,  who  was  staving 
in  the  house,  seeing  stranee  men  in  the  place,  ran  out  the  oack 
way,  and  proceed^  to  the  rectory,  about  a  couple  of  hundred 
yards  ofT,  and  gave  the  alarm.  The  Ilev.  John  Evans,  a  eentleman 
about  fifty  years  of  age,  ran  at  once  to  the  rescue,  and  when  he  got 
to  an  outer  wicket-gate  suddenly  found  himself  caught  up  by  both 
ifaoulders  bv  a  man,  who,  saying  to  him,  "  You  are  the  ver^  man 
we  want,**  forced  him  gently  forward,  without  hurting  or  trying  to 
hart  him,  to  the  front  door,  where  he  was  received  by  a  man  with 
crape  over  his  face  and  a  pistol  in  his  hand,  and  who  made  him  sit 
down  in  the  hall  with  his  face  to  the  wall,  and  ordered  him  to 
make  no  noise.  There  he  found  by  his  side  two  or  three  more  of 
his  neighbours,  who,  on  coming  to  the  rescue,  had  been  caught  and 
treated  in  the  same  way.  In  the  meantime  some  of  the  other 
robbers  ransacked  the  house,  and,  when  that  was  done,  Mr.  Evans 
was  taken  out  of  the  house  into  the  dairy,  and  three  men  with 
pistols  in  their  hands,  taking^  him  for  the  master  of  the  house, 
isqaired  him  to  tell  where  the  money  was.  He  said  he  was  a 
•Inuiger  to  the  house,  and  was  never  in  that  place  before.  One  of 
tbem  proceeded  to  search  his  pockets,  but  another  said,  "  Blow 
oat  his  brains,  and  do  not  waste  time."  He  was  a  little  frightened 
at  this,  and  at  seeing  three  pistols.  His  pockets  were  searched, 
nd  20L  taken  from  him.  One  of  them  then  pulled  his  watch  out 
sf  his  pocket,  and  he  said,  ''Do  not  take  that— it  will  not  do  you 
anich  good ;  it  is  an  old  piece."  On  which  the  searcher,  looking 
at  it,  said,  '^  Tes,  an  old  family  piece ;  you  may  keep  it."  Soon 
afterwards  a  siffual  was  given,  and  they  ran  away  from  the  house, 
two  towards  Hereford,  and  four  towards  Pontypool.  On  the  5th 
sf  November  Murohy  and  Higgins  were  met  on  the  road  about 
SI  miles  from  Hereford,  bv  a  constable  who  arrested  Murphy, 
fimnd  in  a  bundle  on  his  back  two  pistols,  one  of  which  had 
1  stolen  from  Mr.  Window's.  On  Murphy  was  found  only 
dulling  in  money,  and  he  stated  that  he  did  not  know  the 
die  oontained  tne  pistols,  or  he  should  not  have  carried  it. 
Hoggins  had  four  sovereigns.  They  both  at  once  confessed  what 
ftey  had  done.  Murphy  repeatedly  admitted  that  he  was  at  the 
vomery.  He  said  that  the^  all  agreed  not  to  do  any  violence  to 
any  one,  and  that  he  said,  if  they  should  hurt  any  one  he  would 
leave  them,  and  that  he  merely  met  the  parties  outside  and  handed 
tlMBu  to  the  finont  door ;  that  he  was  not  aware  they  robbed  thb 
pamnit  and  he  did  not  get  a  penny  of  the  money. 

There  was  not  any  evidence  to  show  that  Murphy  was  the  man 
who  held  the  pistol  when  Mr.  Evans  was  placed  agaipst  the  wall. 
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Rbo.       or  one  of   the  three  who  demanded  where  the    money   was. 
MuiupHT      L^^welljm,  the  servant  said,  on  croes-examinationy  that  he  was  not 

'     frightened  or  alarmed  at  being  placed  against  the  walL 

185a.  Cooke,  in  addressing  the  jury  for  Murphy,  said,  that  it  would  be 

q^^TT*^  ^  for  them,  under  the  direction  of  the  learned  judge,  to  say  what 
^S^Zun.  offence  the  prisoner  was  guilty  of.  He  should  not  contend  that 
the  prisoner  was  not  guilty  of  the  crime  of  stealing  in  a  dwelling- 
house,  but  here  the  prisoner  was  indicted  on  the  diaige  of  putting 
James  Llewellyn  and  the  Bey.  John  Evans  in  bodily  fear,  not  by 
violence,  but  by  menaces  or  threats.  The  words  of  the  8tatute(6) 
apply  to  any  person  who  *'  shall  steal  any  property  in  any  dwellio^- 
house,  and  shall  by  any  menace  or  threat  put  any  one  being  therein 
in  bodily  fear."  Words  or  gestures  must  be  used :  merely  causing 
the  sensation  of  fear  was  not  sufficient.  No  doubt  that  the  pre- 
sentation of  three  pistols  at  his  head,  with  a  threat  to  blow  his 
brains  out,  was  sumcient  if  it  had  been  done  by  the  prisoner,  and 
within  the  house. 

Williams,  J. — The  punishment  is  the  same  for  both  offences 
chaiged  in  this  indictment,  but  I  shall  take  the  opinion  of  the 
jury  on  each  of  the  two  counts. 

Cooke. — All  I  contend  is,  that  the  jury  should  acquit  the  prisoner 
of  the  charge  involving  menaces  and  tmreats. 

Williams,  J.  in  summing  up,  said: — The  prisoner  Muiphj 
is  indicted  with  Higgins,  who  had  pleaded  guilty,  in  the  first  place 
for  stealing  property  in  a  dwelling-house,  and  bv  menaces  and 
threats  putting  James  Llewellyn  and  the  Bev.  John  Evans  in 
bodily  fear,  and  secondly,  with  stealing  property  in  a  dwelling- 
house  to  the  amount  of  five  pounds.  jNo  one  could  doubt  frm 
the  evidence  that  some  persons  entered  the  house  and  used  menaces 
and  threats,  putting  any  person  being  in  that  house  in  bodily  fear. 
The  question  is,  whether  the  prisoner  took  such  a  part  as  to  be 
responsible  for  the  acts  of  the  others  ?  If  you  think  he  was  one 
of  the  party  who  went  to  rob,  and  was  there  standing  at  the  door 
to  render  assistance,  then  he  is  responsible  for  the  robbery  equally 
with  the  persons  actually  taking  the  money ;  so  if  their  oommon 
purpose  was  by  their  conduct  to  inspire  terror,  then  the  prisoner 
is  responsible  for  the  acts  of  the  others.  If  vou  think  there  was 
a  common  purpose  to  rob  you  will  say  so,  ana  if  yoa  think  thoe 
was  a  common  purpose  to  use  threats  you  will  say  so.  Aa  to  the 
first  question,  to  which  the  second  count  of  the  indictment  anplied, 
there  cannot  be  anv  doubt  if  ^ou  believe  the  evidence.  Tnen  aa 
to  the  first  count,  tne  prisoners  own  statement  put  it  beyond  a 
doubt  that  the  plan  was  to  put  the  persons'  hces  to  the  waU.  You 
will  say  whether  that  is  not  an  mtention  to  obtain  money  by 
threats.  Then  comes  the  question  whether  the  witneases  were 
not  put  in  bodily  fear.  The  threat  to  blow  out  Mr.  Evans's  braioa 
was  done  outside  the  house.  That  alone  is  not  sufficient  within 
the  words  of  the  statute,  but  it  is  a  circumstance  from  which  yoo 

(6)  SUt.  7  Will.  4  &  I  Vict.  c.  86,  s.  5 . 
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may  infer  the  line  of  conduct  inside  the  house.      You  cannot  Bbo. 

doubt  that  such  conduct  and  the  use  of  such  language  must  inspire  n^^. 

fear,  however  unwilling  witnesses  might  be  to  admit  they  were  * 

terrified  is^s. 

Verdictfffidlty  m  the  second  count,  g^^^^^^^^ 

not  guilty  on  the  first  count.  dweUing-home, 


OXFORD  CIRCUIT. 

MOKMOUTHSHIBE   SpBIXG  AsSIZES,  1853. 

Monmouth,  March  31. 

(Before  Mr.  Justice  Vaughan  Williams.) 

Reo.  v.  Williams  and  others,  (a) 

Evidenee — Putting  deposition  in  hands  of  witness  to  refresh  his  memory. 

Where  a  witness  for  the  prosecution  gives  a  different  answer  on  examtna' 
titm-in-chief  to  that  which  was  expected^  his  deposition  before  the  coroner 
orjue^ees,  as  the  case  maybe,  may  be  put  in  his  hands  for  the  purpose 
of  refreshing  his  memory^  and  the  question  then  put  to  him. 

If  the  witness  persists  in  giving  the  same  answer  after  his  memory  has 
been  so  refreshed,  the  question  may  be  repeated  to  him  from  the  dieposi' 
tions,  in  a  leading  form. 

GEORGE  WILLIAMS  and  two  other  persons  were  indicted 
for  the  manslaughter  of  Edward  Gwillim.  The  dealii  of  the 
deceased  was  the  result  of  a  public-house  (]^uarreL  One  of  the 
witnesses  for  the  prosecution  having  replied  m  the  negative  to  a 
question^  whether  he  saw  anything  done  to  the  decea^  after  he 
was  on  the  ground  ? — 

Huddleston,  for  the  prosecution^  proposed  to  put  the  deposition 
of  this  witness  on  the  coroner's  inquest  into  his  hands. 
Skinner,  on  behalf  of  one  of  the  prisoners,  objected. 

(a)  Reported  by  J.  E.  Davis,  Eaq.,  Banitter-tt-Law. 
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Reo.  Williams^  J. — This  very  point  was  raised  before  me  on  the 

Welsh  Circuity  where  a  witness  gave  evidence  different  to  what 

***    was  expected.   I  thought  it  a  point  of  some  difficulty,  but  I  admitted 

1858.       it  to  be  done  on  the  ground  of  refreshing  the  memory  of  the  wit- 
— •        ness;  and  the  Court  of  Queen's  Bench  afterwards  held  that  I  was 

DepotUkm.      right 

The  deposition  was  then  put  in  the  hands  of  the  witnesa^ 
who  looked  at  it^  and  the  same  question  being  repeated,  he 
still  answered,  '*  I  did  not" 

Williams,  J. — You  cannot  get  any  further. 

Huddlesion  then  took  the  deposition  and  put  a  question  to  the 
witness  in  a  leading  form  from  it 

Skinner  objected,  but  the  objection  was  overruled, 

Williams,  J.,  observing  that,  after  refreshing  the  witnea^ 
memory  and  failing,  there  is  no  objection  to  putting  questions  in 
the  form  proposed. 

This  question  was  then  put  to  the  witness :  ^^  After  the  deceased 
fell,  did  you  see  persons  kicking  and  beating  him?"  Witness,^! 
did  not''^ 

-'     Williams,  J.,  subsequently  referred  to  Russell  on  Crimes,  by 
Greaves,  vol  ii.,  p.  897,  observing  that  what  he  had  now  decaded   . 
was  not  new  law. 

The  prisoners  were  acquitted. 
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frelani. 

QUEEN'S  BENCH  CHAMBER 

(Before  Pebbin  and  Moobe,  JJ.) 

October  29,  1853. 

Reg.  at  the  Pbobecution  of  Cannock  &  Co.  •;.  CANTWELL.(a) 

Certiorari  to  re$tu>ve  indictment — Private  prosecutor — When  issued  on 
application  of— Discretion  of  judge  in  vacation  to  refuse  fiat — PubUc 
prejudice  excited  by  newspaper  articles,  Nev)spaper  paragraphs^ 
speaking  oj  the  respectabUtiy  and  high  character  of  a  traverser^  and 
expressing  a  confidence  in  the  innocence  of  the  accused^  and  requesting 
their  readers  to  forbear  judging  of  the  case  until  after  the  trial,  are 
not  sufficient  grounds  for  removing  an  indictment  in  order  to  obtain  a 
special  jury,  or  saying  that  common  jurors  are  unduly  prejudiced 
agttinst  the  prosecution. 

The  practice,  in  Ireland,  as  to  issuing  the  writ  of  certiorari  to  remove 
indictments  not  prosecuted  by  the  Attorney- General,  is  similar  to  that 
provided  by  the  5^6  WiU.  4,  c.  33  (English),  viz.,  that  a  private 
prosecutor,  in  order  to  obtain  the  writ,  must  apply  to  the  court  in  term 
time,  and  to  a  judge  thereof  in  vacation,  for  his  fiat, 

Such  a  rule  in  Ireland,  and,  semble,  the  English  act,  implies  a  discretion 
in  the  judge  to  whom  the  application  is  made  to  grant  or  refuse  his 
fiat,  and  does  not  require  such  judge  to  make  the  order  as  of  course. 

The  Court  or  a  judge  in  vacation,  even  if  a  case  be  made  by  prose- 
cutorfor  granting  the  order,  will  refuse  a  fiat  if  such  case  be  displaced, 
or  it  is  shown  that  the  rule  v)ould  be  productive  of  hardship  and 
injustice  to  the  traverser, 

WHITESIDE,  Q.C.,  moved  that  a  writ  of  certiorari  do  issue  to 
remove  the  indictment  in  this  case  into  the  Queen's  Bench. 
A  member  of  the  firm  prosecuting,  stated  in  his  affidavit  that  a  bill 
of  indictment  had  been  found  against  the  traverser  for  stealing  a  piece 
of  ribbon  in  the  shop  of  the  prosecutors ;  that,  in  consequence  of  the 
various  publications  which  had  appeared  in  several  Dublin  news- 
papers, as  deponent  believed,  and  particularly  an  article  which  ap- 
peared in  the  Freemaris  Journal,  a  paper  in  extensive  circulation,  and 
Tcad  in  the  city,  to  which  he  referred,  and  from  the  feeling  excited  in 
the  mind  of  the  class  of  persons  summoned  asjurors  in  the  Commission 
Court,  he  believed  a  fair  trial  could  not  be  had  before  the  jury  impan- 
nelled  for  the  present  commission,  a  copy  of  the  panel  whereof  had 
been  procured  by  the  traverser  s  attomev,  as  he  was  informed  and 
believed  ;  that  for  the  ends  of  justice  he  believed  it  would  be  neces- 
sary that  the  case  should  be  tried  in  the  Queen's  Bench,  where  a 
jury  could  be  had  composed  of  persons  of  intelligence,  and  unlikely 

(a)  Beport«d  bj  P.  J.  M'Krmna,  Esq.,  Barrister-at-Law. 
VOL.  VI.  2   A 
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to  be  influenced  by  any  prejudice ;  and  that  the  application  was 
not  made  for  the  purpose  of  delay.  The  following  is  the  artids 
referred  to :  ^'  Exercising  a  discretion  which  all  right-minded  people 
will  appreciate,  we  omitted  from  our  police  reports  the  charge 
recently  made  against  one  of  the  most  respectable  and  highly- 
esteemed  ladies  in  Dublin.  We  did  so,  not  because  of  the  reqpeo- 
tability  of  the  lady  and  her  connexions^  but  because  the  testimony 
on  which  she  was  accused  seemed  to  us  to  be  just  oC  that  character 
which  called  for  a  wise  exercise  of  discretion,  and  suggested  the 
propriety  of  not  parading  any  lady's  name  before  the  public  on  t 
primd  facie  case  in  connexion  with  so  berious  a  charge,  and  so 
imperfectly  sustained,  until  she  should,  at  least,  have  theopportum^r 
of  making  her  defence.  The  time  approaches  when  thu  lady  wm 
have  to  make  her  defence,  and  by  refuting  the  accusation  snstaiD 
her  high  character  and  return  to  her  home  spotiess  as  when  she 
left  it  on  the  morning  of  her  arrest.  The  circumstances  under 
which  she  was  arrested  were  peculiar — in  an  open  shop,  no  friend 
near,  surrounded  by  strangers — and  her  l^al  friends  are,  therefore, 
compelled  to  appesd  to  the  sense  of  justice  of  those  ladies  who  were 
present  Strangers  though  they  be  to  the  lady  who  claims  their 
sympathies,  we  doubt  not  they  will  at  once  and  cheerfully  come 
forward  to  eive  her,  to  give  the  law,  to  give  the  cause  of  joatioe  the 
benefit  of  their  evidence,  whatever  that  may  be.  The  app^  ^ 
Miss  Cantwell's  solicitors  appears  in  another  column.  We  feel 
confident  no  lady — no  woman  with  a  woman's  feelings— can  hesittte 
to  respond." 

Pebrin,  J. — Do  you  state  anywhere  that  material  importint 
questions  of  law  will  be  likely  to  arise  in  the  case. 

Whiteside^  Q.C. — No.  We  do  not  rest  our  application  on  thit 
ground.  We  are  entitled  to  have  this  writ  issued,  as  of  course,  on 
behalf  of  the  prosecution,  and  it  was  only  for  greater  caution  thtt 
we  served  notice  of  this  application.  In  any  case,  if  there  is  a  fear 
that  we  cannot  have  an  unprejudiced  jury,  we  should  get  oar 
order.  A  suggestion  that  the  jury  may  be  prejudiced  is  suffideni 
ground  for  ^nting  the  writ  In  R.  v.  Lewis  (4  Burr.  24.56)1  which 
was  an  application  that  a  procedendo  be  directed  to  the  magistnrtes 
of  Glamorgan,  in  Wales,  on  an  indictment  removed  by  certiorari; 
from  thence  into  the  Court  of  Queen's  fiench.  Lord  MansfieU, 
in  giving  judgment,  discharging  the  rule  nisi  for  the  pro- 
cedendo, BSLySf  *^  That  when  the  Crown  really  prosecutes,  and  not 
a  private  individual,  it  is  a  matter  of  right  for  the  Attorney- 
General  to  obtain  this  writ  on  the  part  of  either  the  prosecutor  or 
defendant.  But  when  the  matter  is  really  prosecuted  only  by  a 
private  person  (which  private  person  is  under  the  control  of  the 
Attorney-General,  who  may  stop  the  prosecution),  there  is  a  dis- 
tinction. In  the  case  of  an  application  on  the  part  of  the  prosecntor 
for  a  certiorari^  it  goes  of  course ;  in  cases  of  application  by  die 
defendant,  there  must  be  a  special  ground  laid,  m  order  to  remo?e 
it  from  Wales  or  from  any  jurisdiction  whatever,  and  this  certiam 
is  moved  for  by  the  prosecutor.     What  ground  is  shown  ^  why  he 
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ooM  not  have  it?'  None.  Here  are  eisht  or  nine  defendant8 
ocemed  in  a  question  about  repairing  a  highway  ratione  tenura, 
do  not  know  how  many  cousins  these  eight  or  nine  defendants 
iy  have  at  the  quarter  sessions  at  Wales."  In  the  same  case, 
r.  Justice  Ashton  says:  "  The  true  distinction  is  that,  when  the 
osecutor  moves  for  it,  it  ^oes  of  course  ;  but  the  defendant  must 
ew  a  special  ground  to  obtMU  it,  or  to  remove  the  record  back 
un  by  procedendo.'*  In  Rex  v.  Cowk  (2  Burr.  862),  Lord  Mans- 
Id  says :  '^  A  doubt  whether  a  fair,  impartial,  or  satisfactory  trial 
n  be  had  there,  is  a  reason  for  removal  from  the  highest  court.  A 
^tiorari  is  granted,  of  course,  on  the  application  of  the  Crown, 
It  not  so  when  a  defendant  applies ;  but  he  must  lay  some  ground 
r  it  before  the  court,  supported  by  affidavit :  {R.  v.  Eaton^  2  T.B. 
I ;  *.  V.  Battams,  1  East,  304.)  In  Reff.  v.  Lever  (1  Will  WolL 
Hodg.  35),  an  indictment  found  at  the  assizes  was  allowed  to 
removed  by  certiorari^  when  it  appeared  that  paragraphs  had 
peared  in  the  newspapers  which  were  likely  to  prejudice  the  minds 
the  petty  jurors.  There  has  been  an  act  (5  &  6  Will,  i,  c.  33) 
saed  in  England,  which  makes  an  application  to  the  court  or  a 
]ge  necessary.  There  is  none  such,  nowever,  in  this  country; 
d  those  cases  in  England,  previous  to  the  passing  of  that  act,  to 
e  effect  that  this  writ  issues,  as  of  course,  for  a  prosecutor, 
iiough  cause  must  be  shown  for  it  by  a  traverser,  are  authorities 
this  country.  If  the  application  by  a  private  prosecutor  should 
for  improper  purposes,  the  Attorney-General  can  interfere  and 
event  his  getting  it.  An  advertisement  has  also  been  inserted  in 
e  newspapers,  calling  on  ladies  who  were  present  at  the  time  to 
me  forward  on  behalf  of  the  traverser  :  this  can  only  have  been 
Azcite  a  prejudice  in  her  favour. 
Fitzgibbonj  Q.  C,  and  Meagher^  contr^ 

They  do  not  swear  that  the  article  has  warped  the  public  mind. 
le  magistrate  before  whom  this  lady  was  brought,  said  this  case 
ght  to  be  tried  at  once,  and  returned  the  depositions  to  the  pre- 
Qt  commission  for  that  purpose.  This  application  is  not  to  be 
iated  with  favour,  as  we  only  received  notice  late  yesterday 
ening,  and  the  notice  does  not  state  when  the  application  will 
t  made.  In  the  first  place,  this  writ  does  not  issue  as  of  course : 
[ayes  Crim.  Law,  tit  '•  Certiorari,"  Hawk.  Prac  Cor.  401.)  In 
8  note  to  Hawkins,  it  is  stated  that  this  writ  issues,  of  course, 
the  instance  of  the  public  prosecutor,  and  that  a  private  pro- 
cutor  may  have  it  on  making  a  case  for  it  They  have  not  made  a 
se  for  this  here,  but  even  if  they  had  we  are  ready  to  displace  it, 
id  show  it  would  be  a  monstrous  injustice  to  allow  this  writ  to 
ue.  The  traverser  is  one  of  several  sisters  who  keep  one  of  the 
Dst  respectable  boarding  schools  for  young  ladies  in  Dublin. 
rom  the  affidavits,  it  appears  these  ladies  have  but  limited  means 
id  would  be  unable  to  bear  the  expenses  of  a  trial  at  bar ; 
at  briefs  have  been  given  out  to  three  counsel  to  defend  the 
iverser  at  the  present  commission^  and  that  she  has  gone  to  very 
eat  expense  preparing  for  her  trial ;  that  a  postponement  would 

2  A  2 
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be  most  injurious  to  her  school,  having  such  a  cbaige  hangii^ 
over  her  head.  As  to  the  insinuation  that  we  got  a  copy  of  die 
panel,  the  prosecutor's  attorney  at  the  same  time  appliea  for  and 
got  a  copy  of  it.  Our  attorney  states  that  there  are  eighty-two 
persons  on  the  panel,  and  that  neither  he  nor  any  one  on  Ui 
behalf  had  any  communication  with  any  of  the  jurors.  He  fbrther 
states  that  the  advertisement  referred  to  was  inserted  by  adnoe 
of  counsel,  as  there  were  several  ladies  in  the  neighbourhood  of  the 
traverser  who  were  unknown  to  her,  and  who  might  be  able  to  throw 
some  light  on  the  matter.  We  have  an  aflSdavit  from  the  mediisil 
attendant  of  the  traverser  that  she  is  seriously  indisposed  oq 
account  of  the  state  of  excitement  she  is  in  as  to  the  trial,  and  thil 
the  consequences  may  be  very  dangerous  if  the  trial  sbonld  be 
postponed.  This  is  not  a  case  in  which  the  prosecator  shouU 
be  facilitated. 

Whiteside^  Q.  C,  rephed. 

Their  Lordships,  at  the  conclusion  of  the  enquirer,  requested  the 
counsel  to  withdraw,  and  after  a  considerable  period,  naving  re- 
called the  parties,  proceeded  to  deliver  judgment. 

Perbin,  J. — This  is  an  application  for  a  fiat,  to  issue  a  writ  of 
certiorari  to  remove  the  bill  of  indictment  found  in  this  case  before  the 
Commission  Court.  The  practice  in  Ireland,  we  have  ascertained 
from  the  officer  is,  not  to  issue  the  writ  in  vacation  without  a  fiat 
from  a  judge,  or  in  term  time,  without  an  order  of  the  comt 
This  was  not  the  practice  in  England  formerl  v.  There  was  no 
application  made  to  the  court,  but  the  fiat  was  obtained  by  entering 
a  side-bar  rule,  counsel  getting^  a  fee  of  half-a-guinea,  and  writing 
his  name  on  the  brief.  The  English  practice  has  been  altered  by 
an  act  (5  &  6  Will.  4,  c  33)  which  directs  that  the  writ  shall  not 
issue  except  on  application  to  a  judge  in  vacation  or  to  the  oonrt 
in  term  time.  I  apprehend  the  origin  of  the  rule  in  this  coantir 
was  for  the  same  reason  that  this  act  was  passed  in  Englind, 
viz.,  that  a  judge  should  see  reason  for  permitting  the  writ  to 
issue.  As  1  should  understand  the  rule  here,  it  is  that  the  writ  is 
granted  on  some  grounds  being  shown,  when  the  Attome^- 
ueneral  is  not  the  prosecutor.  It  has  been  argued  that  a  judge  m 
chamber^  should  make  the  order,  unless  grounds  were  shown  for 
not  issuing  the  writ  We,  however,  thiiA:  the  writ  should  issue 
on  grounds  appearing  satisfactory  to  the  judge  to  whom  the  i^ 
plication  was  made.  The  grounds  suggested  by  the  affidavit  for 
removing  the  record  are,  that  in  consequence  of  various  publici- 
tions,  some  of  which  are  enumerated,  feelings  have  been  exdted  in 
the  public  mind,  and  amongst  the  class  from  which  the  jury  wiD 
be  selected,  and  that  deponent  believes  an  unpreiudiced  trial 
cannot  be  had.  My  brother  Moore  and  I  have  considered  what  is 
stated  in  these  affidavits,  and  we  are  satisfied  there  are  no  sufficient 
grounds  suggested  for  granting  this  application.  We  do  not  pre- 
judice the  case  for  the  prosecution  in  coming  to  this  concluaon,  as 
the  trial  may  be  postponed  by  the  court  now  sitting,  if  satisfactory 
grounds  are  shown  for  so  doing.     It  has  been  argued  that  we  are 
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id  to  make  the  order  as  a  matter  of  course,  and  that  the 
erser,  if  so  advised,  should  apply  to  set  it  aside.  I  suppose  if 
s  18  to  be  an  application  to  a  judge,  he  is  to  see  some  grounds 
nmting  it;  otherwise  it  might  go  as  of  course  from  the  office,  and 
laider  the  rule  that  a  judge  is  to  be  applied  to,  implies  that  he 
have  a  discretion  in  the  matter.  Under  these  circumstances, 
e  abflence  of  any  authority,  we  consider  this  application  should 
sfbaed.  We  find,  after  enquiry  and  examination,  that  where 
pplication  such  as  this  has  been  made,  grounds  have  been 
d  on  behalf  of  the  prosecution  for  seeking  the  order.  My  re- 
ction  is,  that  when  such  applications  were  made  on  behalf  of  a 
tte  prosecutor,  it  was  alway8  on  special  grounds,  stated  for  the 
oee  of  obtaining  the  fiat  We  do  not  think  the  grounds  stated 
le  present  affidavit  sufficient,  and  not  seeing  any  other  grounds 
hich  we  should  issue  this  writ,  we  must  refuse  to  make  the  order, 
"eeards  the  ar^ment  that  the  writ  should  issue  of  course,  we 
^  been  pressed  by  this  difficulty,  that  if  that  proposition  be 
^^  there  is  no  case  in  which  we  should  refuse  to  issue  this  writ. 
tooRE,  J. — I  concur  in  the  opinion  of  my  brother  Perrin,*that 
^fi&cient  grounds  have  been  stated  for  issuing  a  certiorari  to 
.^Ve  the  mdictment  in  this  case.  I  see  no  grounds  for  saying 
\^^i  of  80  large  a  panel,  eighty-two,  an  impartial  jury  may  not 
r^  to  try  the  case.  As  to  the  newspaper  article  referred  to  in 
^^^secutor's  affidavit,  I  do  not  think  it  is  one  likely  to  prejudice 
^0/£<*  mind,  or  thereupon  that  the  person  charged  snould  be 

^i^^mconvenience  and  expense  of  having  this  case  removed 
-  dDoart  of  Queen's  Bench,  and  have  this  accusation  hanging 
*"  Siead.  I  confess  I  was  pressed  by  the  English  cases  that 
^  prosecutor  mi^ht  have  the  writ  as  a  matter  of  right  in 
Dy  going  to  the  office,  and  in  term  by  giving  a  fee  to 
-^■ind  thereupon  getting  a  side-bar  rule.  In  this  case  of 
^^^TiMrn,  in  2  iJowling,  I  find  great  expense  and  inconve- 
^^^  parties  was  caused  by  issuing  those  writs  as  of  course, 
n^^fte  act  which  was  passed  in  the  subsequent  year  (5  &  6 
r'^^nglish)  was  to  provide  for  the  hardship  resulting  from 
^^Dos  practice ;  for  I  find  in  the  preamble  to  that  act  the 
Sr  recital :  **  whereas  it  is  expedient  to  prevent  prosecutors 
^-^Xnents  and  presentments  from  vexatiously  removing  the 
^2^"t  of  inferior  courts  into  His  Majesty's  Court  of  Queen's 
%  It  then  proceeds  to  enact  that  application  should  be  made 
A  ^H)art,  or  a  judge  thereof,  in  the  same  manner  as  motions 
i^^e  by  defendants  to  remove  indictments.  Such .  is  now 
^^  in  England.    In  this  country,  however,  we  have  no  such 

j|^ent,  neither  is  there  any  necessity  for  it,  as  the  practice  here 
^l>een  to  apply  to  the  court  in  term  time,  and  to  a  jud^e  in 
L^on,  for  his  fiat,  where  a  private  prosecutor  seeks  to  obtain 
p  itnU  I  agree  with  my  brother  Perrin  that  there  would  be  no 
iiiuig  in  this  rule  if  the  writ  were  to  issue  of  course  when  such 
[{cation  should  be  made.  In  R,  v.  Lewis  (4  Burr.)  Lord  Mans- 
'  Jays  down  the  rule  in  cases  where  the  Attorney -General 
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applies  for  it,  and  draws  the  distinction  between  public  ^  ^ 
tions  by  the  Attorney- General,  and  private  prosecutions  by  iim- 
viduals  in  his  name.  We  think  here  that  for  two  reasons  Ae 
prosecutors  should  not  have  this  writ  In  the  first  place,  no  suffi- 
cient case  has  been  made  by  them ;  and  again,  even  if  there  weij 
looking  to  the  delay,  the  expense,  and  the  vexation  to  which  the 
traverser  would  be  exposed,  we  should  not  grant  this  application. 

Ruk  refused.     No  cods. 


COURT  OF  QUEEN'S  BENCH. 

January  27,  1854. 

(Before  Leproy,  C.  J.,  Crampton,  and  Moore,  JJ.) 

Reg.  at  the  Prosecution  op  Sarah  Dease,  otherwise  ThewuS 
V.  Sarah  Kelly,  C.  W.  Campion,  and  J.  R.  Malone.  (a) 

Summons  be/ore  magistrate — Death  of  sole  prosecutrix — QmHnmtf 

proceedings, 

fVhen^  upon  a  summons  before  a  magistrate,  the  sole  camplainani  dkt, 
after  obtaining  a  conditional  order  that  the  magistrate  should  proeeti 
on  the  summons  and  take  the  informations,  i/ie  court  will  not  makesmk 
order  absolute,  although  the  husband  of  the  prosecutrix  offers  to  go  OS 
with  the  case  and  make  himself  liable  for  the  consequences  tftke  pioss 
cution  should  appear  to  be  malicious, 

A.,  a  married  woman,  issued  a  summons  for  an  illegal  conspiracy  to  defiM 
justice  by  destroying  papers  in  issue  in  a  will  case.  The  magistrais^ 
after  hearing  the  evidence,  refused  to  proceed  in  the  matter^  or  to  tA 
the  informations.  A  conditioflal  order  was  obtained  to  compel  him  to  4l 
so,  and  between  the  obtaining  of  the  conditional  order  and  the  skoumi§ 
cause.  A,  died.  B,,  her  husband,  came  in  to  make  absotute  the  eonSi> 
tional  order,  and  offered  to  go  on  with  the  summons  and  make  hmsJ^ 
liable  as  the  prosecutor : 

Held,  that  the  cause  shown  should  be  allowed,  and  the  order  dUchofgeit 
but  without  costs,  as  there  had  been  a  fatality, 

IN  this  case  the  following  order   had  been  obt^ned  by  J.  R 
Fitzgerald,  Q.C. : — It  is  ordered  by  the  court,  pursuant  to  tb« 
E revisions  of  the  statute  passed  in  the  twelfth  year  of  the  reign  d 
er  present  Majesty,  cap.  16,  sect.  5,  that  Thomas  F.  Kelly,  ow 
of  the  divisional  justices  of  the  court  of  the  Rotundo  police  dis- 

(o)  Reported  hj  P.  J.  M'Kenna,  Esq  ,  BanrUtcr-tt-Law. 
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trict  of  the  Dublin  metropolis,  Sarah  Kelly,  C.  W.  Campion,  and        Rbo. 
J.  R.  Malone,  do  within  six  days  after  service  of  a  copy  of  this  ^• 

order  on  them  respectively  show  cause  why  the  said  T.  F.  Kellv  CAjm^H^iIin> 
riiould  not  proceed  upon  the  summons  issued  by  him  on  the  12tn     Malohb. 

ScDtember  last,  whereby  the  said  Sarah  Kellv,  C.  W.  Campion,        

and  J.  R.  Malone,  were  summoned  to  answer  the  complaint  of  the        ]^' 
said  Elizabeth  Dease,  otherwise  Thewles,  for  unlawfully  conspiring 
to  defeat  the  course  of  justice  by  procuring  the  destruction  of 
certain  letters  in  issue  in  a  cause  pending  in  the  Court  of  Prero- 

Stive  in  Ireland,  wherein  the  said  Elizabeth  Dease,  otherwise 
lewles,  was  impugnant,  and  the  said  Sarah  Kelly  was  promovant, 
bein^  the  ori^nals  of  the  documents  known  in  the  said  cause,  as 
exhibits  A.  B.  C.  D.  &  E.,  and  take  the  informations  of  the 
witnesses  produced  on  behalf  of  the  prosecutrix  therein. 

Armstrong  showed  cause. — This  order  is  misconceived  in  form ; 
it  is  to  show  cause  why  he  should  not  do  a  particular  thing ;  it 
should  have  been  to  do  it,  unless  cause  were  shown  within  the 
time  prescribed  by  the  order. 

LiEFBOT,  C.  J— If  you  look  to  the  words  of  the  statute  you 
will  find  that  that  order  is  in  the  form  pointed  out  there :  (1 2  &  13 
Vict  c  16,  sect  5.) 

Armstrong. — Since  the  order  has  been  obtained,  the  sole  com- 
plainant, Mrs.  Dease,  has  died.  Again,  they  do  not  state  they 
ever  tendered  the  informations  to  the  magistrate.  In  Ex  parte 
Hughes  (1  Ir.  Law  Bep.)  an  application  to  this  court  to  compel 
Doagistrates  to  take  informations  was  refused  on  the  ground  that 
the  informations  in  writing  had  not  been  tendered  to  them.  In 
that  case,  Burton,  J.,  says,  '*  written  informations  should  be 
tendered,  and,  on  applications  like  the  present,  these  informations 
ihould  be  brought  before  us,  that  we  may  ju^e  of  their  suffi- 
siency.  It  is  not  enough  that  the  substance  of  them  should  be 
itated  to  the  magistrates,  but  having  been  reduced  to  writing, 
md  tendered  to  them,  if  they  refuse  to  take  them,  on  coming 
before  us  we  would  accept  or  refuse  them,  according  as  we  consi- 
lered  them  sufficient  or  otherwise,  and  grant  or  refuse  the  motion." 

MoOBE,  J. — There  is  now  another  course  of  proceeding  by  the 
nagistrate.  A  summons  is  issued  before  the  informations  are 
widered,  and  the  magistrate,  on  the  case  coming  on  to  be  heard, 
nay  say  he  will  not  proceed  in  the  matter;  would  you  still  maintain 
list  the  information  should  be  tendered  ? 

L£FBOY,  C.  J. — That  case  in  Irish  Law  Beports  was  in  1839, 
uod  since  that  time  the  statute  under  which  the  present  application 
B  made  was  passed  for  the  purpose  of  providing  a  brief  and  Inez- 
tensive  procedure  in  obtaining  the  opinion  of  the  court 

Armstrong. — As  this  lady  is  now  dead,  if  this  should  turn  out  to 
)e  a  malicious  prosecution,  we  should  have  no  person  against 
fhom  to  bring  an  action. 

S.  Ferguson^  contr^ — The  death  of  the  complainant  should  not 
fleet  this  [proceeding :  (1  Dick  Quar.  Sess.  139.)  A  criminal  pro- 
ecution  being  instituted  in  the  name  of  the  Crown  for  the  further- 
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Bbo.        ance  of  public  justice,  and  to  punish  violations  of  the  peaoe»  doe 

V*  not  abate  with  the  death  of  the  prosecutor  like  a  civil  action,  evei 

CamfiosTand  though  ^^^  injury  be  chiefly  of  a  personal  kind,  as  an  assault  o 

Malohb.     a  libel     In  Rex  v.  EUers  (1  Wilson,  222,)  the  defendant  wi 

indicted  for  insulting  Mr.  Burdry,  a  justice  of  the  peace,  in  tk 

^  '  execution  of  his  office.  Mr.  Recorder  of  London  moved  that  th 
p^-oeOee  defendant's  recognizance  might  be  discharged  upon  an  affidavil 
that  Mr.  Burdry  was  dead,  and  that  the  defendant  had  been  ii 
gaol  ever  since  October  last  The  application  was  opposed  by  th 
Attorney-General,  and  the  court  said,  ^this  is  a  matter  wel 
becoming  the  Government  to  prosecute,  and  the  defendant  mm 
either  plead  not  guilty,  or  confess  the  indictment."  The  informa 
tions  here  were  reduced  to  writing,  but  not  taken  or  signed.  Th 
magistrate  said  he  did  not  think  in  point  of  law  a  sufficient  cas 
haa  been  made,  and  refused  to  proceed  on  the  summons. 

Crampton,  J. — Ought  not  uie  conditional  order  to  have  bee 
for  the  magistrate  to  take  the  informations,  and  not  to  proceed  o 
the  summons  ? 

Ferguson.  —  The  magistrate  thought  there  was  a  differenc 
between  a  conspiracy  for  suppressing  evidence  in  civil  and  crimin 
cases.  The  conspiracy  that  we  charged  was  for  making  away  wit 
papers  in  issue  m  the  will  case  oi  Kellv  Sf  Thewles.  As  tod 
objection  that  there  is  no  person  liable  it  this  should  torn  oat  t 
be  a  malicious  prosecution,  Mr.  Dease  offered  to  go  on  with  tli 
case,  and  is  ready  to  make  himself  liable.  As  to  Mr.  Dease  takin 
out  a  fresh  summons,  which  will  put  us  to  a  very  great  expense  i 
again  bringing  up  witnesses  from  England  and  elsewhere,  even  if  l 
did,  the  ma^strate  would  again  refuse  on  the  same  grounds  i 
he  had  already  refused  to  proceed  on,  and  we  should  have  to  com 
to  this  court  again  for  relief  with  the  same  case  that  we  are  no^ 
making. 

Lefboy,  C.  J. — If  the  magistrate  had  gone  the  length  of  takiD 
the  informations,  you  could  get  an  order  to  make  him  return  thea 
This  is  an  inchoate  proceeding,  and  we  have  no  informations  o 
which  we  could  direct  the  magistrate  to  do  the  proper  acts.  1 
there  any  case  in  which,  at  the  instance  of  a  dead  person^  the  cooi 
has  directed  the  magistrate  to  go  on  ? 

Cbampton,  J. — The  husband,  Mr.  Dease,  can  take  out  a  ne^ 
summons,  and  proceed  on  it. 

Per  Curiam. — Allow  the  cause  shown  without  costs,  however,  i 
this  was  a  fataUty. 
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COUET  OF  CRIMINAL  APPEAL. 

(Before  IiEfbot^  C.  J.,  Monahan,  C.  J.,  Tobbens,  Ball^  and 

JaCK80N»  JJ.) 

November  22,  1853. 

Beg.  v.  Milleb  and  Connobs.  (a) 

Beeewmg  Miolengoodi — What  amounts  to — Directions  as  to  disposing  of. 

It  is  not  necessary f  to  constitute  a  receiving  of  stolen  goodSy  that  the 
ftrmm  ituketed  should  have  had  manual  possession  of  the  goods  ;  but 
dsreetsng  a  servant  to  dispose  of  them^  as  by  pauming  or  othertmse^  will 
he  efficient  to  st^i^port  the  charge. 

Skden  property  is  brought  by  the  thief  into  A*s  shop ;  A.  with  guilty 
ktsosAedge^  calls  her  servant  and  directs  her  to  take  the  stolen  goods  to 
ike  pawn  office  and  *^pawn  them  for  the  girl "  {the  thief)  A.'s  servant 
dom  to  accordingly,  and  brings  back  the  money ,  which  she  hands  to  the 
Airf  oi  her  ndstresis  presence,  A.  never  had  manual  possession  of 
ekker  the  goods  or  the  money. 

ffeU,  ikai  this  amounted  to  a  receiving  by  A.  of  the  stolen  property^  and 
ikai  the  conviction  of  A.  for  receiving  should  be  affirmed. 

THE  following  case  was  stated  for  the  opinion  of  the  court  by        Cms. 
Walter  ]&rwick,  Esq.,  Assistant  Barrister  of  the   East 
mding  of  the  coanty  of  Cork. 

The  prisoners  were  tried  at  the  last  general  Court  of  Quarter 

Se—ions  for  the  East  Biding  of  the  county  of  Cork,  holden  at 

Jfenaoy,  upon  an  indictment  charging  them  in  one  count  with 

Hrmlingj   and  in  another  with  receiving,  five  pieces  of  cotton, 

knowing  them  to  have  been  stolen.     From  the  evidence  of  the 

proeecotor,  Michael  Joseph  Magnin,  who  kept  a  woollen  and  linen 

inper^s   shop  in  the  town  of  Fermoy,  and  of  his  shopman,  it 

^l^^eared  that  they  missed  from  his  shop  from  time  to  time,  between 

tbe  l8t  of  January  and  22nd  of  July  in  this  year,  a  great  number 

ef  pieces  of  printed  cotton,  and  they  identified  five  pieces  produced 

na  some  of  those  thus  missed,  and  they  stated  that  none  of  those  five 

ineces  had  been  sold  at  their  shop,  and  if  sold,  the  labels  would 

hftTO  been  taken  off  and  the  folds  altered,  and  that  the  prisoner, 

"Ellen  Connors,  used  to  come  into  the  shop,  sometimes  three  or  four 

times  a  day  with  a  basket  and  a  shawl,  and  on  some  occasions  got 

fattems,  and  generally  bought  half  a  yard  and  sometimes  bought 

I  few  yards,  but  never  bought  a  whole  piece,  and  certainly  did  not 

(a)  BqMrtad  bj  P.  J.  M'KumA,  Esq.,  Barriator-al-Uw. 
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purchase  any  of  the  five  pieces  of  cotton  then  prodaoed.  The  five 
pieces  produced  were  proved  by  a  pawnbroker  to  have  been 
pawned  in  his  office  in  Fermoy  at  several  times  in  the  present 

?ear  in  the  month  of  April,  and  the  rest  in  the  month  of  Jon^ 
?hey  were  entire  pieces^  made  up  in  the  manner  in  which  whole 
pieces  are  kept  in  the  shop,  and  had  the  shop  labels  upon  them. 
Three  of  these  pieces  were  proved  to  have  been  pawned  by  EUen 
Connors,  the  prisoner.  Another  of  these  pieces,  which  was  t 
piece  of  ^*  pink  cotton,*^  had  been  pawned  in  the  month  of  Jane  by 
a  person  of  the  name  of  Mai^aret  Geary.  Margaret  Oeuy 
was  produced  as  a  witness  by  the  Crown,  and  proved  that 
in  the  month  of  June  she  was  in  the  employment  of  the  other 
prisoner,  Mary  Miller,  who  kept  a  public-house  in  the  town 
of  Fermoy,  and  while  in  her  service  she  pawned  this  piece 
of  pink  cotton  in  the  paMm  office  in  Fermoy;  that  she  got  it 
in  her  mistress's  shop  from  Ellen  Connors ;  that  Ellen  Ccmnon 
came  into  the  shop,  and  behind  the  counter,  where  her  nus- 
tress  was ;  that  her  mistress  called  witness  into  the  shop,  andEDen 
Connors  had  then  the  piece  of  cotton  in  her  hand;  and  her 
mistress  then  desired  the  witness  '*  to  take  the  piece  of  cotton  to 
the  pawn  office,  and  to  pawn  it  for  the  girl"  (meaning  Ellen  Coih 
nors)  and  that  she  accordingly  did  so,  and  broognt  back  the 
moneys  received  therein,  and  gave  it,  in  Mrs.  MUler^s  shop,  sod 
in  her  presence,  to  Ellen  Connors,  who  was  still  remaining  in  the 
shop  behind  the  counter  with  her  mistress ;  but  her  mistress  hsd 
not  the  cotton  at  any  time  in  her  oum  hands,  nor  did  she  reorife 
any  part  of  the  money  from  her.  This  witness  stated  that  on  two 
other  occasions  she  pawned  two  other  pieces  of  cotton  in  the  same 
manner  by  her  mistress's  directions,  which  she  got  from  Ellen 
Connors  in  her  mistress's  shop,  and  in  her  presence;  that  EUen 
Connors  had  a  shawl  over  the  pieces  of  cotton.     These  two  latter 

?ieces  were  not  identified  or  shown  to  have  been  stolen. 
latherine  Higgins,  another  servant  of  Mrs.  Miller's,  was  ezunined 
as  a  witness,  and  stated  that  she  saw  Ellen  Connors,  who  wis 
neither  living  with  nor  had  been  in  the  service  of  Mrs.  Miller, 
bringing  cottons  to  Mrs.  Miller's  house.  That  Ellen  Connors  got 
the  loan  of  a  cloak  from  Mrs.  Miller,  and  used  to  go  oat  and 
bring  in  cottons  after  taking  out  the  cloaL  These  pieces  of 
cotton  used  to  be  torn  up  by  Mrs.  Miller  and  Ellen  Connon^ 
and  given  to  the  witness  to  pawn.  She  used  to  give  the  mon^ 
got  at  the  pawn  office  for  these  cottons  to  Ellen  Connors^  and^  if 
die  was  not  there,  to  Mrs.  Miller  herself.  There  was  no  evidoDoe 
to  show  that  any  of  the  cottons  referred  to  by  this  witness  weio 
stolen,  and  no  objection  was  made  to  the  reception  of  any  of  this 
evidence.  This  was  the  case  for  the  prosecution.  Mr.  Chreen^ 
who  appeared  as  counsel  for  the  traverser,  Mary  Miller,  called  on 
me  to  tell  the  jury  that  they  should  acquit  his  client,  as  there  mk 
no  evidence  against  her  of  a  receipt  of  stolen  goods,  inasmuch  tf 
the  only  ^iece  of  goods  identified  with  which  she  was  connected, 
was  the  piece  of  pmk  cotton,  and  that  it  had  not  been  proved  to 
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Asre  been  at  any  time  in  her  possession.    The  evidence  being  that 

£0eii  Connors  had  kept  it  in  her  possesion  till  she  delivered  it  to 

J|«f]gaxet  Geary,  who  had  taken  it  to  the  pawn  office^  and  that  it 

]iBil  &l^rajs  continued  to  be  in  the  possession  of  Ellen  Connors  till 

il  bMl    been  pawned.     He  also  called  on  me  to  tell  the  jury  they 

I0ii0t  excslude  from  their  consideration  all  the  evidence  respecting 

ibe  otber  pieces  of  cotton  which  had  been  from  time  to  time 

gbofifxi    to  be  brought  into  Mrs.  Miller's  house  by  Ellen  Connors, 

inasmuch   as   none  of   these   were    identified   as   any    part  of 

^  stolen  property.    I  refused  to  withdraw  the  case  of  Mary 

iGtter    from  tne  jury,   but  told  Mr.  Green  that  I  would  re- 

eer^  the  case  for  the  consideration  of  your  Lordships  in  case  of 

ijnd  <^nviction  of  his  client,  and  he  then  went  into  evidence 

apd  produced  several  witnesses,  and  amongst  others,  a  public 

G0D^^^,    who    proved    that    they    had   purchased  from  Ellen 

O^^OTB)  firom  time  to  time,  pieces  of  cotton  and  shirting,  which 

^  ^^^rried  about  publicly  in  the  town  and  sometimes  to  the  police 

Vif^^db;  some  of  which  she  stated  she  had  bought  from  Mr. 

iMPiiie,  and  that  they  had  no  idea  she  had  stolen  them,  and  that 

iBj0J  bid  a  ffood  opinion  of  her  character.     This  was  the  evidence 

pvoi  fot  the  prisoner.     I  told  the  jury,  that  in  considering  the 

mfe  cl  Mary  Miller,  they  should  confine  their  attention  to  the 

fNee  of  pink  cotton,  which  was  the  only  one  of  the  pieces  of  cotton 

tabu  into  Mrs.  Miller's  house  which  had  been  identified ;   that 

'  in  aliould  first  consider  whether  Ellen  Connors  was  the  thief, 

«  if  they  were  satisfied  of  that,  then  they  were  to  consider 

^bether  Mary  Miller  received  it  from  her  knowing  it  to  have 

ieen  stolen ;  that  I  did  not  conceive  it  necessary,  in  order  to  con- 

ttitate  her  a  receiver,  that  she  should  actually  have  taken  the 

foods  into  her  own  hands,  but  that  if  the  servant,  by  her  direc* 

CiiMis  received  it  from  the  thief,  and  took  it  by  her  directions  to 

the  pawn  office  for  the  purpose  of  raising  money  thereon,  the 

en     intending    thereby    to   make   herself    the    agent    for 

purpose,  it  would  be  sufficient  evidence  of  a  receipt  by  the 

eaa ;  but  I  further  told  them,  that  even  though  they  should 

be  satisfied  she  had  so  received  it,  they  must  next  consider  whether 

at  the  time  she  did  so  receive  it  she  knew  it  to  have  been  stolen, 

snd  that  although   the  evidence   respecting  the  other  pieces  of 

eotton  was  no  evidence  whatever  of  any  other  receipt  of  stolen 

Ijoods^  or  admissible  for  that  purpose,  yet,  in  my  opmion,  it  was 

sdmisnble  for  the  purpose  of  snowing  the  terms  of  the  intimacy 

«ad  dealing  of  the  parties,  and  thus  assisting  the  jury  in  coming  to 

a  eoDclnsion  how  far  the  act  of  interference  of  Mary  Miller,  in 

ismring  her  servant  to  take  the  piece  of  pink  cotton  from  Ellen 

Connors  and  to  carry  it  to  the  pawn  office,  was  to  be  considered  as 

I  taUng  of  it  into  her  control  for  the  purpose  of  aiding  the  thief 

b  laiflinff  money  thereon,  or  was  merely  a  direction  to  her  servant 

b  set  in  relation  to  it,  as  she,  Ellen  Connors,  should  desire. 

The  jnr3r   found  Ellen  Connors   guilty  of  stealing,   and  Mary 

!  Miller  guilty  of  receiving,  the  piece  of  pink  cotton,  knowing  it  to 
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have  been  stolen.    As  there  was  no  doabt  of  the  guilt  of 
Connors^  she  was  sentenced  to  six  months'  imprisonmenty  wA 
hard  hiboor.    At  my  suggestion,  the  court  postponed  puH>V 
sentence  on  the  other  prisoner,  Mary  Miller,  until  your  Lorasfaipr 
opinion  should  be  taken,  whether  under  the  circumstances  statedi 
and  the  direction  given  by  me,  the  conviction  was  correct.    If  the 
law  was  properly  laid  down  by  me,  we  were  of  opinion  that  tbe 
verdict  of  the  jury  was  correct  on  the  facts  of  the  case  as  giveo  ' 
in  evidence.  In  this  case  I  request  your  Lordships'  opinion  whether 
under  the  circumstances  now  stated,  the  conviction  of  ]Mary  Miller 
was  proper. 

CorbaUiSy  Q.C.,  appeared  for  the  crown. 

J.  S.  Greency  for  the  prisoner. 

The  following  cases  were  cited  in  the  course  of  the  argument:— 

Reg.  V.  Oddy,  5  Cox  Crim.  Cas.  210;  Beg.  v.  Hill,  3  Cox 
Crim.  Cas.  533;  Reg.  v.  miey,  4  Cox  Crim.  Cas.  412;  % 
V.  Carr,  2  1SL&R.  346. 

January  18. 

Lefbot,  C.  J.,  now  delivered  the  judgment  of  the  court— In 
this  case  two  questions  have  been  reserved  for  our  oonrnderatioii. 
First,  whether  there  was  sufficient  evidence  that  Mary  Miller  had 
received  the  stolen  property ;  and,  secondly,  whether  certain  evi- 
dence regarding  the  former  dealings  between  the  two  prisonersy 
to  the  admissibility  of  which  no  objection  had  been  originalij 
offered^  had  been  left  to  the  jury  with  the  proper  view.  The 
evidence  in  support  of  the  charge  of  receiving  was  this:  the 
servant  maid  of  Mary  Miller  was  produced  as  a  witness,  and  stated 
that  her  mistress  kept  a  public-house  in  the  town  of  Fennoj. 
That  Ellen  Connors,  the  other  prisoner,  entered  the  shop,  and  went 
behind  the  counter  where  she  was ;  that  her  mistress  called  her 
into  the  shop ;  that  Connors  had  then  the  pieces  of  ootton  is 
her  hand,  which  Miller  desired  witness  to  take  to  the  pawn  office 
and  pawn,  and  that  she  did  so  accordingly ;  that  she  brought  back 
the  mone^  which  she  then  received,  and  gave  it,  in  the  presenee 
of  her  unstress,  to  Connors,  who  was  then  in  the  shop,  but  dist 
her  mistress  had  never,  with  her  own  hand,  received  any  paitof 
the '  money  from  her.  The  question  was,  whether  this  wis  t 
receiving  of  stolen  goods  by  the  mistress?  It  appears  to  us  thit 
it  was  virtually  a  receiving  by  Mary  Miller,  masmuch  as  her 
servant,  by  her  order  and  direction,  received  the '  goods  finom  die 
thief,  took  them  to  the  pawn  office,  and  brought  back  the  moo^ 
to  the  thief.  This,  in  our  opinion,  was  virtuallv  as  much  a  re- 
ceiving of  stolen  goods  as  if  her  own  hand,  and  not  that  of  her 
servant,  had  received  them.  No  question  can  be  raiaed  in  this 
case  involving  the  necessity  of  those  subtle  distinctions  taken  on 
former  occasions,  with  respect  to  the  continuance  of  the  poaseenoo 
of  the  goods  in  the  thief,  for  the  goods  here  were  clearly  tnuis- 
ferred  to  hands  which  were  virtually  those  of  Mary  Miller  hersdC 
No  question  has  been  reserved  relative  to  the  simcaenoy  of  the 
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eyidence  of  miltj  knowledge.  We  are  of  opinion  that  the  evidence 
WW  left  to  tiie  jury  by  the  assistant  barrister  in  the  way  in  which 
h  ought  to  have  been,  and  therefore  that  his  decision  on  both 
pomts  ought  to  be  affirmed. 

[I  htm  to  tluusk  Mr.  Elringtoo  for  the  report  of  the  judgment  in  thii  case,  the  ooort  hftvjng 
itt  ompectedlj  to  deliTer  judgment— Bep.] 
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OXFORD  CIRCUIT. 

Staffordshire  Spring  Assizeb,  1854. 

(Before  Mr.  Justice  Wightman.) 

March  16. 

Reg.  v.  Qualter.  (a) 

Evidence — Dying  declarations. 

U  order  to  render  dying  declarations  admissible  in  evidenccy  the  facts  to 
show  that  the  deceasid  was  conscious  of  his  state  must  point  to  the  time 
of  the  statement^  and  therefore  declarations  some  days  prior  to  an 
expression  that  the  deceased  "  had  given  up  all  in  this  world^^  were 
kdd  inadmissible. 

fVhere  the  deceased  said  he  was  **  a  murdered  man,  and  it  would  have 
been  better  if  they  had  hilled  him  on  the  spot  than  left  him  to  Unger^  and 
thai  he  thought  he  shotdd  never  get  over  it/*  hut  he  lived  several  weehs 
afterwards  : 

Hddy  thai  there  was  a  prima  facie  case  for  the  admissibility  ofdeclara'- 
tkms  made  at  the  time  of  those  statements. 

Bmt  where  the  person  to  whom  the  declarations  were  made,  stated  that  he 
believed  the  words  **  murdered  man  *'  were  not  used  in  their  literal 
aensej  and  that  the  deceased  did  not  appear  to  have  any  immediate  fear 
of  death  on  his  mind: 

HM^  thai  the  case  was  tahen  out  of  the  principle  on  which  such  declara^ 
Hone  are  receivable  in  evidence. 

JOHN   QUALTER  was  indicted  for  the  murder  of  Thomas 
Price,  at  Wolverhampton,  on  the  20th  of  June,  1853. 
P,  M^Mahon^  and  Staveley  Hill  for  the  prosecution. 
Huddkston  (at  the  request  of  the  judge),  for  the  prisoner. 
Tlie  deceased  left  his  home  on  the  morning  of  the  19th  of  June^ 
to  attend  Walsall  market,  and  soon  after  midnight  of  the  same  day 

(«)  Reported  hj  J.  E.  Davis,  Eaq^  Barrister-at-Uw. 
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he  was  found  lying  outride  his  own  house  with  his  jaw 
QuAvaoL     ^  ^^^  ^^^  ^^^^  bruised  and  beaten,  and  his  dothea  b^waMii 

with  blood.    He  lingered  until  the  8th  of  August,  when  he  &i 

1854.       of  the  injuries  he  had  received.     The  principal  evidence  to  cooneet 
Fvidmcm       ^^  prisoner  with  the  murder,  consisted  in  declarations  made 
DgiHf      by  the  deceased  under  the  circumstances  stated  by  the  following 
^tekimmi.    witnesses : — 

Margaret  ^rice,  the  widow  of  the  deceased,  said,  that  about  t 
week  before  his  death,  he  said  to  her,  in  answer  to  some  observatioo 
made  by  her  about  the  perpetrators  of  the  act,  ''you  will  hear  of 
them  when  I  am  gone ;"  and  soon  after  made  a  statement  to  her. 
Two  days  before  his  death  he  said,  "  I  have  given  up  all  in  this 
world,"  and  desired  that  a  clergyman  should  be  sent  for. 

WiGHTMAN,  J.,  held  that  the  statement  being  made  prior 
to  the  expression  that  he  had  given  up  all  in  this  world,  wis 
inadmissible. 

Mr.  Smallman,  surgeon,  who  had  been  called  in  in  the  first  in- 
stance, but  had  not  attended  the  deceased  to  his  death,  said  that 
he  was  in  a  very  weak  state,  and  life  was  only  sustained  by 
stimulants ;  the  witness  considered  that  the  case  was  hopeless,  but 
did  not  tell  his  patient  so,  on  the  contrary,  he  told  him  to  have  a 
good  heart  There  was  nothing  in  his  state  to  show  the  witnev 
that  he  must  have  felt  that  he  was  a  dying  man ;  and  he  did  not 
make  any  statement  as  to  his  hopes  of  recovery. 

WiGHTMAN,  J.,  expressed  his  opinion  that  this  evidence 
would  not  assist  in  making  .  the  declarations  to  the  widow 
admissible. 

Andrew  Brooks,  police  constable,  was  then  called,  and  stated  as 
follows : — On  the  27th  of  June  I  went  to  the  house  of  the  deceased, 
and  found  him  lyins  in  bed.  He  spoke  about  his  condition,  saying 
he  was  a  murdered  man,  and  it  would  have  been  better  if  thef 
had  killed  him  on  the  spot  than  have  left  him  to  linger.  lb 
never  expressed  any  hope  of  recovery.  I  told  him  I  thought  he 
would  get  better,  to  which  he  replied,  **I  cannot  aay;  I  doa't 
think  I  shall  ever  get  over  it.'' 

APMahon  now  proposed  to  follow  up  this  examination  by  asking 
the  witness  as  to  statements  made  to  him  by  the  deceased  at  tUi 
interview. 

Huddleston  objected. — The  principle  on  which  these  statements 
are  admissible  is,  that  they  are  made  under  the  belief  of  approadi- 
ing  death.  Here  the  man  lived  several  weeks,  and  was  encounged 
by  the  medical  witness  to  expect  his  recovery.  The  expresnonsb 
"  I  am  a  murdered  man,"  and  that  it  would  be  better  to  kill  him 
than  let  him  linger  on,  were  not  to  be  taken  literally.  In  Ay.  v. 
Nicholas,  6  Cox  Crim.  Cas.  121,  it  was  proved  that  the  deocMMdi 
who  lived  a  few  hours  after  the  wound  was  inflicted,  made  a  state- 
ment, at  the  conclusion  of  which  he  exclaimed,  *^  Oh  I  God  I  I  am 
going  fast;  I  am  too  far  gone  to  say  any  more;"  but  he  did  not 
appear  to  have  previously  said  anything  about  his  condition,  and 
there  was  no  evidence,  one  way  or  other,  to  show  that  he  WM 
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irare  of  it,  and  it  was  held  that  the  statement  was  inadmissible  as        Bbo. 

dyin^  declaration.  In  that  case  Mr.  Justice  Cresswell,  after  q^J^^ 
manlting  Mr.  Justice  Williams,  said,  ^  My  brother  Williams  con-  ^^™*' 
rais  the  doubts  I  had  on  this  subject,  that,  it  being  possible  that  ism.  . 
Ilia  man  did  not  discover  the  extent  of  his  weakness  till  he  had  r~_ 
lade  the  statement,  and  it  was  only  after  he  had  made  it,  he,  for  j)^ 
be  first  time,  discovered  that  he  was  going  fast ;  there  is  not,  con- 
equently,  that  clear  ascertainment  of  his  consciousness  of  his  state, 
lefore  he  made  it,  to  render  it  admissible  in  evidence."  The  general 
ole  is  laid  down  in  Russell  on  Crimes,  by  Greaves. 

M*Mahan  replied,  contending  that  in  this  case  it  was  clearly 
proved  that  the  man  was  in  such  a  condition  that  he  must  have 
leen  conscious  of  his  impending  dissolution,  and  that  it  was  not 
lecessary  that  he  should  have  used  any  expressions  whatever 
ledaring  his  belief  that  he  could  not  recover,  if  his  condition  was 
mch  that  he  must  have  felt  that  he  was  a  dying  man :  (  WaodcocVs 
me,  1  Leach,  503.) 

WiGHTMAN,  J. — The  general  principle  is,  that  the  deceased 
nost  be  under  the  apprehension  that  he  will  die.  In  the  present 
sase  there  cannot  be  anv  doubt  that  the  deceased  was  in  that  state, 
that  if  he  was  aware  of  it,  the  evidence  would  be  admissible.  Is 
there  reasonable  ground,  then,  to  suppose  that  he  was  aware  of 
bis  state  ?  Neither  the  widow  nor  the  surgeon  state  anything  to 
ihow  it,  but  the  police  officer  does  not  vary  in  his  statement,  that 
Ae  deceased  said  he  was  a  murdered  man.  Neither  of  the  autho- 
rities cited  were  exactlv  in  point.  In  Nicholases  case  there  was 
iK>thing  but  the  bare  fact  of  statement,  without  any  evidence  of 
the  actual  state  of  the  deceased ;  here  there  is  something  more. 
On  the  whole  I  am  disposed  to  receive  the  declaration ;  and,  at  the 
Hme  time,  I  shall  reserve  the  point  for  the  Court  of  Criminal 
Ippealy  should  it  become  necessary. 

akddksimi  then  obtained  permission  to  further  cross-examine 
be  witness  before  he  was  asked  as  to  the  declaration  of  the 
eoeased.  In  answer  to  those  questions  the  witness  said,  '*  I  did 
ot  believe  he  was  going  to  die  then,  nor  in  a  day  or  two.  I 
lougfat  him  in  such  a  state  that  there  was  no  impropriety  in 
ddng  him  questions.     The  expression,  '  I  am  a  murdered  man,' 

often  used  by  persons  without  their  meaning  that  they  are  going 
}  die  iromediatdy,  and  I  thought  the  words  used  by  him  were 
>t  used  in  any  other  sense."  I  asked  him  many  questions  which 
diuuld  not  nave  done,  if  I  had  seen  anything  to  indicate  that  he 
iprehended  he  was  going  to  die.  The  questions  I  put  did  not 
latress  him,  and  from  the  way  in  which  he  answered  them,  I  did 
>t  think  there  was  any  immediate  fear  of  death  on  his  mind,  or 
lat  he  thought  he  was  in  danger  of  his  life. 

WiGHTMAN,  J. — I  think  the  case  is  now  without  the  principle 
1  which  fiuch  declarations  are  admissible ;  for  if  this  statement 
ere  receivable,  persons  merely  making  statements  that  they  are 
tordered  or  dying,  would  be  admissible,  although  they  did  not 
sally  believe  that  they  were  dying. 
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Upon  hearing  this  opinion  of  the  learned  judse,  the  counael  for 
the  i)ro6ecution  said  he  should  not  proceed  furUier  with  the  cue, 
it  being  impossible  to  adduce  evidence  independent  of  the  state- 
ments^ to  warrant  a  conviction. 

The  prisoner  was  accordingly  acquitted. 


OXFORD  CIRCUIT. 
Staffordshire  Spring  Assizes,  1854. 

Stafford^  March  20. 
(Before  Russell  Gurnet,  Esq.,  Q.C.) 

Reg.  r.  Ball,  (a) 

Petjury^  Evidence — Reference  of  a  cause  and  all  maiUrs  in  differem 
— ProducHon  of  the  Nisi  Prius  record — Evidence  of  materiaHiif, 

Where  perjury  is  assigned  upon  evidence  given  before  an  arbitrator^  ufM 
a  reference  at  Nisi  Prius^  of  a  cause  and  all  matters  in  differtnet 
between  the  parties,  it  must  be  distinctly  shown  whether  the  evidena 
was  materidd  in  respect  of  the  matters  in  issue  in  the  c<Muse^  or  (ftk 
other  matters  in  diffeflence  between  the  parties. 

QtuBrCf  whether  the  production  of  the  order  of  reference  is  suffiaesl 
evidence  of  the  authority  of  the  arbitrator^  without  produdmg  the  AW 
Prius  record? 

THE  defendant  was  indicted  for  perjury.  The  indictment 
alleged  that  at  the  assizes  holden  at  Stafford^,  in  and  for  the 
county  of  Stafford,  on  Tuesday,  the  9th  day  of  March,  a.  d.  1852, 
before  Sir  William  Wightman,  Knight,  one  of  the  justices,  &C, 
and  Sir  Thomas  Joshua  Piatt,  Knight,  one  of  the  barons,  &c,  and 
others  their  fellows,  &c.,  assigned  to  take  the  assizes  in  and  for  the 
said  county  of  Stafford,  a  certain  cause  was  pending,  wherein  one 
Thomas  Ball  was  plaintiff,  and  one  Joseph  Parker  and  one  John 
Tooth  were  defendants ;  and  the  said  cause  came  on  to  be  tried  b 
due  form  of  law  by  a  jury  of  the  country  in  that  behalf  duly  sworn 
and  taken  between  the  parties  aforesaid,  upon  which  said  trial  it 
was  ordered  by  the  said  court  and  the  said  justJoes,  with  the 
consent  of  the  parties,  their  counsel  and  attorneys,  pursuant  to  the 
statutes  in  that  behalf,  that  the  jury  should  find  a  verdict  for  the 
plaintiff  for  the  damages  in  the  declaration,  and  forty  shillioge 

(a)  ReDorted  by  J.  £.  Davis,  Esq.,  Bftrrister-at-Lnw. 
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M)0t8,  snbject  to  the  award  or  certificate,  order,  arbitrament,  final       Rso. 
end  and  determination  of  Rupert  Kettle,  Esquire,  Barrister-at-       ^^^^ 

Law,  to  whom  the  said  cause  and  all  other  matters  in  difierencQ       

between  the  said  parties  were  thereby  referred.  The  indictment  'i854. 
then  averred  **  that  the  said  Bupert  Kettle,  as  arbitrator  as  afore- 
said,  then  and  there  proceeded  to  inquire  and  arbitrate  touching 
the  said  cause  and  the  matters  then  in  difi^erence  between  the  said 
parties,  and  that  at  and  upon  the  said  inquiry  and  arbitration  the 
8aid  Thomas  Ball  appeared  as  a  witness  before  the  said  Bupert  Kettle, 
acting  as  arbitrator  as  aforesaid,  and  was  then  and  there  duly  sworn 
as  a  witness  to  speak  the  truth,  and  nothing  but  the  truth,  the  said 
Rupert  Kettle,  arbitrator  as  aforesaid,  having  competent  authority 
to  administer  the  said  oath  in  that  behalf  to  the  said  Thomas  Ball ;" 
ind  '^that  at  and  upon  the  said  inquiry  and  arbitration  the 
'bllowing  questions  became  and  were  material  questions,  and  each 
►f  them  became  and  was  a  material  question,  whether  he  the  said 
Thomas  Ball  had  si^ed  a  certain  paper  writing  then  and  there 
hown  to  him,  and  whether  he  had  put  a  mark  to  a  certain  paper 
mting  then  and  there  shown  to  him,  and  whether  he  had  ever  beiore 
sen  the  said  paper  writing,  and  whether  he  had  put  a  mark  to  any 
aper  at  the  office  of  one  Mr.  Flint,  and  whether  he  had  signed 
Qything  at  the  said  office,  and  whether  he  had  been  asked  to  sign 
nything  at  the  said  office,  and  whether  he  had  seen  any  paper 
ith  a  stamp  on  it,  or  with  a  stamp  off  it,  at  the  said  office."  The 
tdictment  then  proceeded  to  assign  the  perjury  by  Thomas  Ball, 
le  plaintiff,  in  the  usual  way. 

P,  M^Mahon  and  Cook  Evans  for  the  prosecution. 

Scotland  for  the  defendant. 

The  order  of  reference  was  produced  by  the  arbitrator  nnd  put 
.     On  the  arbitrator  being  asked  as  to  what  questions  were  in    • 
sue    between    the    parties,   and   whether  he   could   distinguish 
*tween    the    mflrtters  in   the   cause   and   the  other  matters  in 
fierence, 

Scotland  objected  that  the  Nisi  Prius  record  must  be  produced 
»  Bhow  what  were  the  matters  in  issue  in  the  action. 

JP.  APMakon  and  Cook  Evans y  contra.— Application  had  been 
ade  for  the  record,  but  by  the  Common  JLaw  Procedure  Act 
}  record  was  now  made  up.  The  award  was  in  favour  of  the 
(fendants  who  had  the  control  of  the  postea.     It  is   proposed 

read  the  original  minutes  of  the  associate,  upon  the  authonty  of 
9Q.  V.  Neumian,  21  L.  J.  74,  M.  C.  Moreover,  the  order  of 
ference  reciting  the  facts  was  sufficient  evidence  under  the 
azim,  **  Omnia  rite  acta  prcesvmunturJ" 

GuBNEY,  Q.C. — You  must  prove  the  allegation  that  the  cause 
18  then  pending. 

Sdotland,  in  reply. — This  is  not  within  the  maxim  cited.  This  is 
proceeding  between  the  Crown  and  the  prisoner,  and  not  between 
e  parties  to  the  record,  or  the  parties  named  in  the  award.  The 
cital  in  the  order  of  reference  is  not  evidence,  jtherefore,  on  this 
iictment.     In  Newman^s  case  there  was  no  allegation  of  any 

TOL.  VI.  2   B 
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Reo.        matter  of  record,  as  is  pointed  out  by  the  reporter  in  a  note  to  the  esse 
Ball.        Here  the  indictment  alleged,  and  necessarily  alleged,  the  cau& 

pending,  and  the  entry  of  a  verdict,  for  without  such  allegation  tU 

1854.  mdictment  would  have  been  demurrable  or  bad  in  arrest  of  judg. 
ment.  The  prosecution  must  show  a  binding  reference  by  a  judge 
at  Nisi  Prius,  or  by  a  judge's  order. 

Gurnet,  Q.  C. — That  is  not  the  point.  It  is  said  on  the  other 
side  that  the  order  of  reference  is  sufficient  proof  of  the  facta 
alleged  in  the  indictment.  It  is  not  disputed  that  some  evidence 
must  be  given,  but  it  is  said  that  the  recital  in  the  order  rf 
reference  is  sufficient  evidence.  It  might  have  been  good  secondary 
evidence  if  notice  to  produce  the  record  had  been  given  to  the 
defendant ;  but  without  that,  the  general  rule  must  prevail,  that 
the  original  record  or  an  examined  copy  must  be  produced. 

In  answer  to  questions  then  put  by  Gurney,  Q.  C,  to  the  arte* 
trator,  the  latter  said  that  it  was  impossible  for  him  so  to  distin' 
guish  between  the  matters  in  the  cause,  and  the  other  matters  it 
difference  between  the  parties,  as  to  say  definitively  to  which  head 
the  questions  put  to,  and  the  answers  given  by  the  defcndanti 
referred.  It  was  admitted  that  there  was  no  other  evidence  on 
this  point. 

Gurney,  Q.  C. — That  settles  this  case.  It  is  not  necessary  to 
decide  whether  the  record  must  be  produced,  for  the  prosecutioa 
must  fail  on  another  ground.  In  all  these  cases,  it  is  necessary  t| 
show  that  the  matter  alleged  to  be  falsely  sworn  was  materidl,  iuk 
that  cannot  be  done  in  this  case  without  proof  that  it  was  materi4 
either  to  the  action  or  to  the  other  matters  in  difference.  The 
evidence  failing  to  show  this  distinctly,  the  defendant  must  be 
acquitted. 

Verdict — Not  griiltg. 
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April  29,  1854. 

re  Pollock,  C.B.,  Parke,  B.,  Cresswell,  Erle,  and 
Crompton,  JJ.) 

Reg.  v.  Thomas  Harris,  (a) 

zlemeni — Receipt  of  money  by  virtue  of  employment — Use  of  the 
master's  mill  for  the  private  benefit  of  the  servant. 

f  the  miller  of  a  mill  in  a  county  gaol.  It  was  his  duty  to  direct 
person  bringing  grain  to  be  ground  at  the  miU,  to  obtain  at  the 
9r^s  lodge  a  ticket  specifying  the  quantity  brought.  The  ticket  was 
>rder  for  receiving  the  grain^  and  his  duty  was  to  receive  the  grain 
the  ticket,  grind  it,  receive  the  money  for  the  grinding,  and  account 
e  governor  for  the  money  so  received.  It  was  a  breach  of  his  duty 
ceive  or  grind  grain  without  such  ticket ;  but  he  had  no  right  to 
^  f^ny  grain  at  the  mill  for  his  private  benefit. 
J  misappropriated  money  received  by  him  from  persons  who  brought 
^  to  be  ground  without  a  ticket,  he  was  indicted  for  embezzlement : 
hat  a  conviction  could  not  be  sustained,  as  the  reasonable  con- 
on  from  the  facts  was,  that  he  did  not  receive  the  money  by  virtue 
s  employment,  but  made  an  improper  use  of  the  mill  for  hi§  private 
fit. 

,  whether  he  was  a  servant  of  the  ifihabitants  of  the  county  within 
fieaning  of  the  statutes  relating  to  embezzlement  ? 

DMAS  HARRIS  was  tried  at  the  Epiphany  Sessions,  1854, 
br  the  county  of  Worcester,  upon  an  indictment  charging 
i  servant  to  the  inhabitants  of  the  county  of  Worcester,  with 
zling  three  sums  of  money.  There  were  other  counts,  in 
he  was  described  as  servant  to  the  Clerk  of  the  Peace  for  the 
r  of  Worcester,  and  others. 

was  found  guilty  and  sentenced  to  twelve  months'  imprison- 
but  execution  was  respited  until  the  opinion  of  Her  Majesty's 
3  and  barons  could  be  obtained  upon  the  following 

CASE. 

ris  was  the  miller  of  a  mill  in  the  gaol  of  the  county  of 
ster.  It  was  the  duty  of  the  prisoner  to  direct  any  persons 
ig  grain  to  be  ground  at  the  mill  to  obtain,  at  the  porter's 
it  the  gaol,  a  ticket  specifying  the  quantity  of  grain  brought. 
3ket  was  his  order  for  receiving  the  grain.  It  was  the  duty 
prisoner  to  receive  the  grain  with  the  ticket,  to  grind  the 
it  the  mill,  to  receive  the  money  for  the  grinding  from  the 
so  bringing  the  grain  with  the  ticket,  and  to  account  to  the 

(a)  Beported  bj  A.  Bittumtov,  Eiq.,  Barrister-al-LAW. 
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Jiso.        governor  of  the  gaol  for  the  money  so  receivecL     The  governor 

"•  accounted  for  the  same  to  Sir  Edmund  Lechmere,  the  treasurer  of 

HaIiuis!      the  county  rates.     It  was  a  breach  of  the  prisoner's  duty  to  receive 

or  grind  grain  without  such  a  ticket  as  above-mentioned ;   but  he 

^^^^'        had  no  right  to  grind  any  grain  at  the  mill  for  his  private  benefit 
Embezzlement       The  prisoner  was  appointed  to  his  situation  by  the  magistrates 
^Receipt  o»  of  thc  county  of  Worcester,  myself,  and  others,  at  a  fixed  weekly 
account  of    salary,  which  was  paid  to  him  out  of  the  county  rates  by  the  governor 
moMter.      ^^  ^^^        j^  ^^j^^  received  the  money  for  the  purpose  from  Sr  ' 
Edmund  Lechmere. 

The  moneys  which  the  prisoner  misappropriated  he  received 
from  persons  for  grinding  their  grain  at  the  mill ;  but  none  of 
these  persons  had  obtained  a  ticket  as  above-mentioned  from  the 
porter  s  lodge,  nor  had  they  been  directed  by  the  prisoner  to  obtaii 
such  tickets,  nor  was  there,  in  fact,  any  ticket  at  all. 

The  offence,  if  any,  took  place  entirely  in  the  gaol  for  the  coun^ 
of  Worcester,  which  is  situate  within  the  county  of  the  city  of 
Worcester,  more  than  500  yards  from  the  county  of  Worcester. 
The  county  of  the  city  of  Worcester  has  a  separate  jurisdictioii 
and  its  own  Recorder  and  Quarter  Sessions. 
Caw.  It  was  objected,  on  the  part  of  th'j  prisoner,  that  the  Court  of 

Quarter  Sessions  for  the  county  had  no  jurisdiction  to  try  the  case; 
That  thc  prisoner  was  not  a  servant,  within  the  meaning  of  the 
embezzlement  statutes,  to  either  the  inhabitants  of  the  county,  or 
to  thc  Clerk  of  the  Peace  and  others  ; 

That  the  money  he  received  he  did  not  receive  by  virtue  of  hi* 
employment,  nor  for  or  on  account  of  his  masters,  so  as  to  consiti- 
tutc  the  offence  of  embezzlement. 

It  was  a^^reed  that  any  amendment  in  the  indictment  which  the 
facts  in  evidence  might  warrant,  and  which  the  Court  of  Quarter 
Sessions  had  the  power  of  making,  should  be  considered  by  the 
Court  of  Criminal  Appeal  as  made. 

The  Chairman  requested  the  opinion  of  the  Court  of  Criminal 
Appeal  whether  the  conviction  could  be  supported  ? 
Hiiddlesfofi,  for  the  prisoner. 

Selfe  was  called  upon  to  argue  on  the  part  of  the  Crown. 
Pauke,  B. — What  do  you  say  as  to  the  venue  ? 
Selfe. — By  4  Geo.  4,  c  64,  s.  48,  thc  gaol  is  made  part  of  th« 
county.  The  next  objection  is,  that  the  prisoner  was  not  a  scrvanl 
of  the  inhabitants  within  the  statute  of  embezzlement.  (Upd 
this  point  no  judgment  was  pronounced  ;  but  stat.  4  Geo.  4,  c  64 
ss.  12,  15;  E.  V.  Callahan^  8  Car.  &  P.  154;  JR.  v.  Jenstm 
1  Moo.  C.  C.  434 :  JR.  v.  Spencer,  R.  &  R.  299 ;  B.  v.  Hq 
1  Den.  C.  C.  602,  were  referred  to.)  Thirdly,  it  was  objected 
that  the  money  was  not  received  by  virtue  of  the  employment 
because  the  prisoner  neglected  another  part  of  his  duty,  which  wi 
to  require  all  those  who  brought  grain  to  be  ground  to  get  atlcke 
specifying  the  quantity.  [Parke,  B. — The  question  is,  whethi 
the  omission  to  take  a  ticket  was  a  mere  neglect  of  duty,  < 
whether  it  indicated  an   intention  to  use  the  mill  on  his  o^ 
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account.]     He  had  no  right  to  grind  any  corn  at  all  for  his  own 

)rivate  benefit;  and  it  would  be  strange  if  he  could  exonerate 

limself  from  liability  for  one   offence   by   committing  another. 

Cbesswell^  J. — He  could  only  render  his  masters  responsible 

)y  taking  a  ticket]     The  masters  would  be  responsible  to  all 

persons  bringing  corn  to  be  ground  at  their  mill,  and  could  not 

exempt  themselves  by  a  private  arrangement  between  them  and 

their  servant.     Reg.  v.  Snawley  (4  Car.  &  P.  390)  is  the  only 

authority  which  favours  the  unreasonable  supposition  that  a  servant, 

by  violating  his  master's  orders  in  one  respect,  may  free  himself 

from  responsibility  for  violating  them  in  another;  and  that  was 

questioned  in  Reg.  v.  Aston  (2  Car.  &  K.  413.)     [Pakke,  B.— K 

he  was  misusing  the  mill  for  his  private  benefit,  then  he  did  not 

receive  the  monev  by  virtue  of  his  employment.]     He  could  not 

receive  it  otherwise  than  by  virtue  of  his  employment. 

Pollock,  C.B. — We  are  all  of  opinion  that  this  conviction 
cannot  be  supported.  The  only  point  on  which  I  am  to  pronounce 
the  unanimous  opinion  of  the  court  is  this,  that,  on  the  facts  stated, 
it  appears  that  tne  defendant  had  no  right  on  behalf  of  bis  master 
to  gnnd  any  corn  but  that  which  was  brought  with  a  ticket ;  and 
that  the  reasonable  conclusion  is  that,  as  to  all  com  ground  without 
a  ticket^  he  intended  to  make  an  improper  use  of  the  machine,  and 
£d  use  it  on  those  occasions  for  his  private  benefit.  The  money, 
therefore,  was  not  received  on  account  of  his  master ;  and  he 
not  guilty  o    embezzlement. 

Conviction  quashed. 
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COURT  OF  CRIMINAL  APPEAL, 

April  29,  1854. 

Reg.  r.  Carlisle  and  another,  (a) 

Conspiracy  to  effect  lawful  object  by  unlawful  meant — Procuring  abak' 
ment  of  price  by  false  representations. 

The  offence  of  conspiracy  may  be  committed  by  conspiring  to  use  unlaufid 
means /or  the  accomplishment  of  a  lawful  object ;  and  where  A.  ondB^ 
by  false  representations  made  to  C,  respecting  a  horse  which  the  latter 
had  sold  to  A,f  induced  him  to  accept  a  smaller  sum  in  satisfaetitm  cf 
the  agreed  price : 

Held^  thaty  although  C.  would  not  be  bound  by  his  agreement  to  accept 
the  smaller  sum^  A.  and  B.  were,  nevertheless^  properly  convicted  ff  a 
conspiracy, 

THE  defendants  were  tried  before  Cresswell^  J.,  at  thehst 
Liverpool  Assizes,  on  the  following  indictment : — ^  Lancashire, 
to  wit. — The  jurors  for  our  lady  the  Queen,  upon  th^  oath  preaoit, 
that  before  the  time  of  committing  of  the  offences  hereinafter 
mentioned,  to  wit,  on  the  23rd  December,  1853,  one  Thomas  Sibeon 
sold  to  William  Brown  a  certain  mare,  at  and  for  the  price,  to  wit, 
of  39/.,  to  be  paid  for  the  said  mare  by  the  said  William  Brown  to 
the  said  Thomas  Sibson,  which  said  price,  at  the  time  of  the  com- 
mitting of  the  offence  hereinafter  mentioned,  was  still  daeand 
unpaid.     And  the  jurors  aforesaid,  upon  their  oath  aforesud,  do 
further  present  that  William  Carlisle  and  the  said  William  3i^^^ 
well  knowing  all  and  several  the  premises,  but  contriving  and 
intending  to  cheat  and  defraud  the  said  Thomas  Sibeon,  did,  (tt  tbe 
day  and  year  aforesaid,  unlawfully  conspire,  combine,  confederate, 
and  agree  together,  by  false  and  fraudulent  representations  to  tbe 
said  Thomas  Sibson  that  the  mare  was  unsound  of  her  wind,  and 
that  she  had  been  examined  by  a  veterinary   surgeon,  who  had 
pronounced  her  a  roarer,  and  that  he  the  said  William  Brown  had 
sold  her  for  27/.,  to  induce  and  persuade  the  said  Thomas  Sibson 
to  accept  and  receive  from  the  said  William  Brown  a  much  less 
sum  of  money  in  payment  for  the  said  mare  than  the  said  William 
Brown  had  agreed  to  pay  the  said  Thomas  Sibson  for  the  same, 
and  thereby  to  cheat  and  defraud  the  said  Thomas  Sbson  of  a 
large  part,  to  wit,  12/.,  of  the  price  so  agreed  by  the  said  William 
Brown  to  be  paid  to  the  said  Thomas  Sibson  for  the  said  mare,  to 
the  great  damage  of  the  said  Thomas  Sibson,  and  against  the  peace 
of  our  lady  the  Queen."    It  was  proved,  as  alleged,  that  Thomas 
Sibeon  had  sold  a  mare  to  Brown ;  that  Brown  stated  that  he  was 

(a)  Reported  bj  A.  Btttlfston,  E>q.,  Earri&ter-at-Law. 
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'   ibout  to  take  her  to  Preston  fair ;  and  Sibson  agreed  to  trust  him  Rbo. 

for  the  price  till  after  the  fair.     The  defendant  afterwards  conspired  *• 

to  send  a  false  account  of  the  mare  to  Sibson,  and  thereby  to  get  ahother.'*'^ 

him  to  forego  part  of  the  agreed  price ;  and,  in  pursuance  of  tKe 

conspiracy,  Carlisle  wrote  and  sent  the  following  letter  to  Sibson : —  ^^^^- 

Ctmtpiraey  to 
"  Preston,  Jan.  2,  1854.         procure  abaie- 

"Mr.  Sibson,  Sir, — The  mare  I  bought  from  you  is  unsound  of  ^"^^^  of  price. 
her  wind  ;  she  has  been  examined  by  a  veterinary  surgeon,  and  he 
\m  pronounced  her  a  roar.  On  her  account  of  her  being  slope  when 
I  bought  her  1  could  not  examine  her  as  to  her  wind.  I  nough 
request  an  answer  by  return  of  post  what  must  be  done  with  her. 
I  could  have  sold  the  mare  well  head  it  not  been  for  that  defect. 
N.R — Direct  to  William  Brown,  White  Horse  Inn,  Preston. — I 
im  yours  respectfully,  Wm.  Brown." 

Address    of    envelope,  "  Mr.   Sibson,  Grindsal  by  Carlisle  in 
hutr 

In  consequence  of  the  letter  Sibson  went  to  Preston,  and  saw  ^**^ 
Carlisle,  who  stated  that  he  had  examined  the  mare,  and  that  she 
was  unsound,  which  he  knew  to  be  false.  Sibson  afterwards  saw 
Brown,  who  told  him  that  he  had  sold  the  mare  for  27/.  only  (which 
was  false),  and  persuaded  Sibson  to  receive  that  sum  in  satisfaction 
of  his  claim ;  but  no  receipt  or  other  discharge  was  given.  For  the 
defendants  it  was  contended  that  no  indictable  offence  had  been 
proved  or  charged ;  for  that  the  facts  alleged  in  the  indictment,  and 
pven  in  evidence,  did  not  and  could  not  alter  the  position  of 
Sibson^  inasmuch  as  the  payment  of  the  smaller  sum  was  no  satis- 
fiiction  of  the  larger  sum  for  which  he  had  sold  the  mare  to  Brown, 
and  consequently  he  might  afterwards  enforce  payment  of  the 
feaidue,  and  could  not  be  thereby  cheated  of  the  difference.  The 
jury  found  the  defendants  guilty;  but  having  doubts  upon  the 
pcnnt  raised,  the  learned  judge  discharged  them  on  bail,  and 
raqaested  the  opinion  of  this  court  as  to  the  legality  of  the 
eonviction. 

Whigham^  for  the  prisoners. — There  is  no  offence  charged  or 
ptoved ;  because  this  is  not  a  conspiracy  to  effect  an  illegal  object, 
nr  a  legal  object  by  unlawful  means.  The  alleged  object  is  to  per- 
Made  Sibson  to  take  21L  for  a  debt  of  39/.,  which  could  not  be 
done.  A  smaller  sum  cannot  be  accepted  in  satisfaction  of  a 
bmer:  {Cumber  v.  Wane,  1  Smith's  L.  C.  146.) 

Pollock,  C.  B. — It  might  if  a  release  was  given. 

Wkighanu — But  there  was  no  release  given  in  this  case ;  and  the 
debt  due  to  Sibson  remained  the  same  as  if  the  defendants  had 
made  no  representation  to  him  at  all. 

Erle,  J. — May  there  not  be  a  conspiracy  by  false  pretences  to 
obtain  a  gift  ? 

Parke,  B. — That  would  be  inducing  a  man  to  part  with  his 
property  by  false  pretences. 

W%*yAaiii.-^Here  the  object  could  not  be  effected. 
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Bko.  Pollock,  C.  B. — Nor  can  it  ever  in  the  case  of  fraud,  becaua 

Car  *    A5D  *^®  fraud  vitiates  the  transaction. 
▲NOTHSB.         Erle,  J. — If  there  is  a  conspiracy  by    unlawful   means  t 

accomplish    a   lawful  object,    it   is    indictable ;    are    not  thes 

]^'        misrepresentations  unlawful  means  ? 
Contpirm  to       Whighom. — This  is  no  more  than  an  attempt  by  a  purchaser  to 
proaire  ahaie-  get  an  abatement  of  price,  by  saying  that  he  had  made  a  bad 
mmtofpric^,  ba^n. 

Crompton,  J. — There  is  no  case,  I  believe,  which  decides  that 
a  conspiracy  to  misrepresent  the  value  of  goods,  even  as  between 
buyer  and  seller,  would  not  be  an  indictable  offence* 

£rle,  J.,  referred  to  R.  v.  Kenrick  (5  Q.  B.  49.) 

fVhiffham.—R.  v.  Pifwea{\  Stark.  N.  P.  C.  402)  is  more  like 
this  case. 

Erle,  J. — Tliat  case  was  cited  in  R.  v.  Kenrick,  but  certainly 
not  sanctioned  as  an  authority. 

Whigham. — In  R.  v.  Turner  {\Z  East,  228),  a  conspiracy  to  kill 
game  was  held  not  indictable. 

Pollock,  C.  B. — Because  the  object  was  mere  amusement ;  and 
not  to  injure  the  prosecutor. 

Whigham. — Here  the  object  was  to  get  the  prosecutor  to  take  a 
smaller  sum  in  satisfaction  of  a  larger,  which  coidd  not  be  done; 
and,   even  if  the  means  were  unlawful,  still  the  ofience  is  not 
indictable. 
Judgment.  PoLLOCK,  C.  B. — I  belicve  that  we  are  all  of  opinion  that  tlni 

indictment  is  sustainable,  and  that  the  facts  proved  in  evidence 
sustain  it ;  that  the  indictment  is  good  in  point  of  law,  and  proved 
by  the  evidence  in  point  of  fact.  The  substance  of  the  charge  ii^ 
that  the  prisoner  used  unlawful  means,  namely,  the  misrepre* 
sentation  of  facts,  for  the  purpose  of  inducing  the  prosecutor  to 
forego  a  claim.  I  own  that  I  nave  never  been  able  to  perceive  the 
force  of  the  argument  that,  because  the  fraud  could  not  accompliflk 
the  object,  and  the  right  of  the  prosecutor  could  not  be  altered 
thereby,  therefore  the  indictment  is  not  sustainable;  because  in  no 
case  is  there  any  actual  change  of  property  where  there  is  a  chaiq^ 
of  possession  procured  by  fraud.  The  fraudulent  act  need  not  be 
successful ;  and  it  was  quite  enough  that,  by  false  representatioiM^ 
the  prosecutor  was  induced  to  say  that  he  would  accept  the  smaller 
sum.  When  two  persons  conspire  together  to  do  that  which  may 
not  be  unlawful  in  itself,  but  by  unlawful  means,  they  come  within 
the  legal  definition  of  the  offence  of  conspiracy,  and  must  take  the 
consequences. 

Conviction  (iffirmed. 
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CENTKAL  CRIMINAL  COURT. 

May  Session,  1854. 

May  11. 

(Before  Mr.  Commissioner  Gurney.) 

Reg.  v.  Davis,  (a) 

Burglary —  Breaking — Entering^ 

ot  sufficient  to  constitute  the  offence  of  burglary  that  there  was  an 
y  without  a  breaking  of  the  outer  door^  and  a  breaking  without  an 
y  of  an  inner  one, 

E  prisoner  was  indicted  for  burglary. — It  appeared  in  evidence 
hat  the  loft  of  the  house  in  which  the  offence  was  alleged  to 
)een  committed,  had  two  doors,  one  in  the  roof  above,  the 
^ommnnicating  with  the  room  below.  There  was  no  evidence 
w  any  breaking  of  the  door  in  the  roof,  but  the  one  on  the 
f  the  loft,  leadmg  into  the  lower  room,  had  been  wrenched 
hinges.  There  was  no  proof,  however,  that  the  person  who 
•  broken  the  door  had  ever  gone  through  it  into  the  room 

On  these  facts, 
ton  (for  the  prisoner)  submitted  that  the  charge  of  burglary 
not  be  sustained.  The  outer  door  was  not  broken ;  and, 
ffh  there  was  a  breaking  of  the  inner  one,  there  was  no  entry, 
harge  was  breaking,  and  an  entering  by  means  of  the  break- 
3at  the  evidence  here  was  an  entering  first  and  a  breaking 
ards. 

cy  (for  the  prosecution)  contended  that,  as  there  was  a 
ng  and  entenng,  no  matter  which  came  first,  the  charge  was 

Commissioner  Gurnet,  having  consulted  Mr.  Justice 
veil  in  the  adjoining^court,  held  that  the  charge  of  burglary 
not  be  sustained.  To  constitute  the  crime,  the  entry  must 
sequent  upon  the  breaking. 

:  prisoner  was  convicted  of  an  attempt  to  commit  a  burglary. 
?y  for  the  prosecution. 
^on  for  the  prisoner. 

(a)  Reported  br  B.  C.  Robinson,  Esq.,  Barrister-at*Law. 
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COURT  OF  CRIMINAL  APPEAL. 

April  29,  1854. 

(Before  Pollock,  C.B.,  Parke,  B.,  Cresswell,  Erle,  and 
Crompton,  J  J.) 

Reg.  v.  Joseph  Whiteman.  (a) 

Malicious  Trespass  Act — Felonious  injury  to  property —  Value, 

Upon  an  indictment  for  damaging  trees  and  shrubs  in  a  hedge  to  a* 
amount  exceeding  5/.,  a  valuer  prated  that  he  estimated  the  injury  to 
the  trees  at  1/.,  but  that  it  would  be  necessary  to  stub  up  the  old  hedg^ 
and  that  it  would  cost  5L  I4<.  6d,  to  replace  it : 

Heldf  that  upon  this  evidence  the  indictment  could  not  be  sustained 

AT  the  Quarter  Sessions  for  the  West  Riding  of  Yorkshire,  the 
prisoner  was  found  guilty,  and  sentenced  to  six  montW 
imprisonment,  upon  an  indictment  which  charged  him  with  felo- 
niously damaging  two  oak-trees,  one  ash-tree,  one  elm-tree,  9sA 
one  hundred  thorn-shrubs,  the  property  of  Joseph  Charlesworth 
and  others,  growing  in  a  certain  hedge  there  situate  (elsewhere 
than  in  a  park,  pleasure-ground,  garden,  orchard,  or  avenue,  oraoj 
ground  adjoining  or  belonging  to  a  dwelling-house),  thereby  then 
and  there  doing  injury  to  the  said  J.  C.  and  others  to  an  amount 
exceeding  the  sum  of  5L 

But  the  chairman  reserved  the  following  case : 
Charles  Turner,  a  sworn  valuer,  proved  that  he  had  valued  the 
damage  done  to  the  trees  and  hedge  at  5L  14«.  Get     He  stated  it 
would  be  necessary  to  stub  up  the  old  hedge,  and  gave  the  follow- 
ing particulars  of  his  valuation  : 

Stubbing 0  15  0 

Post  and  rails  to  protect  new  hedge        .         .  3  10  0 

Quickwood,  setting  and  cleaning    .         .         *  0     9  6 

Injury  to  trees 10  0 

£5  14    6 

He  further  stated  that  he  did  not  value  the  old  hedge;  he  valued 
what  it  would  cost  to  replace  it ;  he  could  not  value  the  old  hedge, 
it  was  so  dilapidated  and  burned.  The  court  directed  the  jurj 
that  this  was  sufficient  evidence  of  injury  done  to  the  amount  of 
5/.  and  upwards,  as  charged  in  the  indictment.     It  was  objected, 

(a)  Reported  bj  A.  BriTLESTov,  Esq.,  Barrister-At-L«w. 
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1  the  part  of  the  prisoner,  that,  as  the  injury  done  must  amount        Rbo. 

»  5Ly  and  that  as  it  must  be  injury  done  in  respect  of  a  gtowin^  *'* 

ee,  sapling,  shrub,  or  underwood,  there  was  no  evidence  of  sucn    whitbmaw. 

juryjbeyond  !/•  

Johnstone  appeared  for  the  prisoner.  \^^ 

Hardy^  for  the  Crown,  declined  to  argue  in  support  of  the 

^nviction. 
By  the  Court.  Conviction  quaslied. 
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April  29,  1854. 

(Before  Pollock,  C.B.,  Parke,  B.,  Cresswell,  Erle,  and 
Crompton,  JJ.) 

Reg.  v.  William  Walker,  (a) 

Unlatoful  apprehension — Assault  previously  committed — Continuous 
pursuit — Danger  of  renewal, 

A,  committed  an  assault  upon  a  constable,  who,  two  hours  crfierwardsj 
having  obtained  assistance,  and  when  there  was  no  danger  of  any 
renewal  of  the  assault,  attempted  to  apprehend  him,  and  was  wounded 
in  the  attempt : 

Held,  that  his  apprehension  at  that  time  was  unlawful ;  and  that  he  was 
improperly  convicted  of  wounding  the  constahU  with  intent  to  prevent 
his  lawful  apprehension. 

I^HE  following  case  was  reserved  by  Cresswell,  J. : — 
-    Indictment  for  cutting  and  wounding  Thomas  Clarkson,  with 
intent  to  disable;    secondly,   with    intent   to   do   some   grievous 
bodily  harm ;  thirdly,  with  intent  to  prevent  the  lawful  apprehen- 
sion of  the  prisoner. 

Thomas  Clarkson  was  a  scrjeant  in  the  Lancaster  constabulary 
force,  and  the  prisoner  a  police  constable  under  him. 

In  the  evening  of  the  3rd  January,  Clarkson  went,  as  was  his 
duty,  to  the  house  of  the  prisoner,  to  see  that  he  was  correct  in  the 
discharge  of  his  duty ;  the  prisoner  had  some  altercation  with  him, 
and  Clarkson  left  the  house;  the  prisoner  followed  and  struck 
him^  and  fell  when  attempting  to  strike  a  second  time.  Clirkuon 
then  went  away  for  assistance,  returned  to  the  prisoner's  house 

(a)  Beported  by  A.  Bittlestoh,  Esq.,  Barrister-at-Law. 


1854. 
AssttuH — 
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Bko.        with  two  police  constables;  the  prisoner  was  not  then  at  home; 

WiuiAM     ^^^^  returned  again  in  two  hours,  and  then  saw  him,  and  Clarksoa 

Waulbb,     ^^^  ^^^  tl^At  he  must  go  with  him  to  the  Newton  station;  the 

prisoner  said   he  would   not   stir  an  inch   that  night;    ClarksoD 

attempted  to  take  hold  of  him,  whereupon  the  prisoner  struck  him 

on  the  head  with  a  clock-weight,  and  inflicted  a  severe  wound. 

Uniawjul      The  jury  found  him  guilty  of  wounding  to  prevent  his  lawful 

apprehauum,  apprehension,  and  negatived  the  other  intents  charged.     Having 

some  doubt  whether  the  apprehension  was  lawful,  I  did  not  pass 

sentence ;  and  have  to  request  the  opinion  of  this  court  as  to  the 

propriety  of  the  conviction.     The  prisoner  could  not  find  bidl,  and 

remains  in  custody. 

The  case  was  not  argued  by  counsel. 

Pollock,  C.B. — We  are  all  of  opinion  that  this  conviction 
cannot  be  supported.  All  that  the  jury  have  found  is,  that  the 
prisoner  assaulted  the  prosecutor  with  intent  to  prevent  his  lawful 
apprehension ;  but  we  are  of  opinion  that  his  apprehension  at  that 
time  was  not  lawful.  The  offence  for  which  he  mi^ht  be  appre- 
hended— namely,  the  assault,  was  committed  at  anoUier  time  and 
place ;  and  there  was  no  continued  pursuit.  The  interference  of 
the  officer,  therefore,  was  not  for  the  purpose  of  preventing  an 
affray,  nor  of  arresting  a  person  whom  he  had  seen  recently  com- 
mitting an  assault;  but  the  apprehension  was  so  disconnected  from 
the  supposed  justification  of  it,  that  that  want  of  connection  ren- 
dered it  unlawfuL  So  that  in  point  of  fact  the  apprehen^on  was 
not  lawful ;  and  the  prisoner  could  not  be  convicted  of  an  assault 
with  intent  to  resist  his  lawful  apprehension. 

Parke,  B. — According  to  Timothy  v.  Simpson  (1  Cr.  M.  &  K 
757)  the  officer  might  arrest  if  there  was  danger  of  the  affiray  being 
renewed ;  but  that  is  out  of  the  question  in  this  case. 

Cresswell,  Erle,  and  Crompton,  JJ.,  concurring, 

Conviction  quaslud. 
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COURT  OF  CRIMINAL  APPEAL. 

June  3,  1854. 

(Before  Lord  Campbell.  C-J.j  Alderson,  B.,  Coleridge,  J., 
Martin,  B.,  and  Crowder,  J.) 

Reg.  v.  David  Pratt,  (a) 

Larceny — Possession — Assignment  for  benefit  of  creditors — Stamp. 

^.,  having  executed  an  assignment  of  all  his  goods  and  effects  to  trustees 
for  the  benefit  of  his  creditors,  took  to  pieces  some  machines  included  in 
the  assignment,  and  secretly  removed  them  from  the  premises,  with  intent 
to  defraud  the  creditors.  But  the  trustees  had  not  at  that  time  taken 
possession  ;  and  the  jury  found  that  the  property  was  not  in  the  care 
and  custody  of  A.  as  agent  for  the  trustees. 

Held,  that  A.  was  not  guilty  of  larceny. 

The  deed,  after  it  had  been  executed  once,  was  rC'executed  by  A.  for  the 

purpose  of  having  the  execution  attested  by  an  attorney,  and  preventing 

the  deed  from  operating  as  an  immediate  act  of  bankruptcy  under 

sect,  68  of  the  Batikrupt  Law  Consolidation  Act  : 

Held,  that  the  deed  was  admissible  in  evidence,  though  not  restamped. 

THE  prisoner  was  tried  at  the  last  January  Sessions  for  the 
borough  of  Birmingham,  upon  a  charge  of  having  feloniously 
stolen,  taken,  and  carried  away  on  the  18th  May,  in  the  16th  year 
Df  our  Sovereign  Lady  the  Queen,  one  die  lathe,  the  goods  of 
Edward  Barker  and  another;  and  on  the  19th  May,  in  the  same 
y-ear,  ten  lathes,  the  property  of  the  said  Edward  Barker  and 
inother,  the  goods  and  chattels  of  the  prosecutors ;  and  was  found 
guilty. 

The  prisoner  was  a  thimble  maker  and  manufacturer,  carrying  on 
bis  business  in  two  mills,  one  a  thimble  mill,  and  the  other  a  rolling 
mill,  in  the  borough  of  Birmingham ;  and  before  the  occurrence 
hereinafter  mentioned,  he  was  the  owner  and  proprietor  of  the  pro- 
perty mentioned  in  the  indictment. 

On  the  14th  May,  1853,  the  prisoner,  being  in  pecuniary  diffi- 
culties, arranged  with  the  prosecutors,  Edward  Barker  and  William 
Wayte,  creditors  of  the  prisoner,  and  with  Mr.  Collis,  an  attomey- 
at-law,  who  acted  on  their  behalf,  to  execute  an  assignment  to 
trustees  for  the  benefit  of  his  creditors;  and  on  the  18th  May,  a 
deed  of  assignment  was  executed  by  him,  whereby  the  prisoner 
assigned  to  the  prosecutors,  as  trustees  for  the  purposes  therein 

(a)  Reported  bj  A.  Brm.KSTON,  Esq^  Barruter>at-Law. 
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Bbo.        mentioned^  certain  property,  by  the  description  following : — All  and 
David'p    tt  ^^^T^L^'*^  engines,  lathes,  boilers,  furnaces,  horses,  carts,  machinery, 

'  tools,  and  implements  of  trade,  the  stock-in-trade,  goods,  wares, 

1854.       merchandise,   household  furniture,   fixtures,  plate,   linen,  duni, 
^  books  of  account,  debts,  mim  and  sums  of  money,  and  all  securities 

Postegtiom,  ^^^  money,  vouchers,  and  other  documents  afnd  writings,  and  til 
other  the  personal  estate  and  effects  whatsoever  and  wheresoeTer, 
save  and  except  leasehold  estates,  of  the  said  David  Pratt,  b 
possession,  reversion,  remainder,  or  expectancy,  together  with  fiill 
and  free  possession,  right  and  title  of  entry  in  and  to  all  and  every 
of  the  mills,  works,  messuages,  or  tenements  and  premises  wherein 
the  said  several  effects  and  premises  then  were :  to  have  and  to 
hold  the  said  engines,  and  other  the  premises,  unto  the  said  William 
Barker  and  William  Wayte,  their  executors,  administrators,  and 
assigns,  absolutely. 

The  deed  was  executed  by  the  prisoner  in  the  presence  of,  and 
was  attested  by,  James  Rous,  who  was  a  clerk  of  Mr.  CoUis,  and 
who  was  not  an  attorney  or  solicitor. 

On  the  29th  May  the  siud  deed  was  again  executed  by  the  pri- 
soner in  the  presence  of  the  said  Mr.  CoUis,  and  in  all  respects  in 
conformity  with  the  provisions  of  the  68th  section  of  the  Bankrupt 
Law  Consolidation  Act,  1849,  with  the  view  of  preventing  the  deed 
from  operating  as  an  act  of  bankruptcy.  The  deed  had  been  duly 
Case.  stamped  on  its  first  execution,  but  no  second  stamp  was  affixed  on 

its  second  execution,  which  omission  was  made  the  ground  of 
objection  to  its  receipt  in  evidence.  I  admitted  it,  however,  ob- 
ject to  the  opinion  of  this  honourable  court,  which  I  directed  should 
be  taken  if  it  became  necessary.  At  the  time  of  the  first  interview 
with  Mr.  Collis  on  the  14  th  May,  the  prisoner  said  he  bad  stopped 
work  altogether,  but  on  the  1 6th  it  was  arranged  between  him  and 
Mr.  Collis  that  the  rolling  business  should  be  allowed  to  go  on  to 
complete  some  unfinished  work.  Mr.  Collis  then  told  bim  to  keep 
an  account  of  the  wages  of  the  men  employed  on  the  rolling  work, 
and  to  bring  it  to  the  trustees.  This  the  prisoner  did  on  the  19th 
May,  when  the  wages  were  paid  by  the  trustees,  and  the  rolling 
business  finally  stopped. 

In  the  nights  of  Monday,  the  16th  May,  and  of  every  other  day 
during  that  week,  the  prisoner  removed  property  conveyed  by  the 
deed — including  the  articles  mentioned  in  the  indictment — from  the 
thimble  and  rolling  mills  (some  of  the  heavier  machines  being  taken 
to  pieces  for  the  purpose  of  removal),  and  hid  them  in  the  cellar 
and  other  parts  of  the  house  of  one  of  his  workmen.  Some  time 
afterwards,  and  after  the  sale  by  the  trustees  of  the  remainder  of 
the  property,  a  Mr.  Walker,  who  had  been  a  large  purchaser  at  the 
sale«  recommenced  the  business  at  the  thimble  and  rolling  mills, 
and  the  prisoner  acted  as  his  manager,  when  the  property,  which 
formed  the  subject  of  the  indictment,  was  by  the  prisoner's  direc- 
tions brought  back  at  intervals  to  the  mills. 

No  manual  possession  of  the  property  was  taken  by  the  pro- 
secutors prior  to  its  removal  from  and  back  to  the  mills,  but  the 
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prisoner  remained  in  possession  after  the  execution  of  the  deed,  in        Rso. 
the  same  manner  as  before.  ^^p 

I  asked  1;Jie  jury  three  questions: — Ist  Did  the  prisoner  remove  eatt. 

the  property  after  the  execution  of  the  deed  of  assignment? —        1854. 

2ndly.  Did  he  so  act  with  intent  fraudulently  to  deprive  the  parties        __ 

beneficially  entitled  under  the  deed,  of  the  goods  ? — 3rdly.  Was     pJi^^Um, 
he  at  the  time  of  such  removal  in  the  care  of  aud  custody  of  such 
goods  as  the  agent  of  the  trustees  under  the  deed  ? 

I  put  these  three  questions  to  the  jur^'  separately,  and  they 

leparatelj  answered  them,  as  follows:   1st.  He  did  remove  the 

^perty  after  the  execution  of  the  assignment. — 2ndly.  lie  did  so 

remove  it  with  fraudulent  intent. — And  lastly:  He  was  not  in  the 

ore  and  custody  of  the  goods  as  the  agent  of  the  trustees,  and 

dtereupon  (being  of  opinion  that  the  two  affirmative  answers  would 

rapport   a  conviction,  notwithstanding  the   third  answer  in  the 

negative),  I  directed  the  jury  to  find  the  prisoner  guilty,  which 

&ey  did. 

The  questions  for  the  opinion  of  the  court  are:  1st.  Whether 
the  deed  of  assignment  ought  to  have  been  received  in  evidence  ? 
2nd.  Whether  my  direction  to  the  jury  was  correct? — And  lastly: 
Whether  the  conviction  is  valid  ? 

jBitt&f/on  (Fi>W  with  him)  for  the  prisoner. — The  conviction  is  Argument 
wrong.  1st.  The  prisoner  was  in  lawful  possession  of  the  goods, 
nd  a  taking  by  him  did  not  constitute  larceny.  Furium  non  est 
til  mUium  habet  detentionis  per  dominum  reL  The  trustees  had  not 
even  a  constructive  possession  for  this  purpose;  though  they 
probably  had  for  the  purpose  of  maintaining  a  civil  action  of 
trespass  against  a  third  person.  The  doctrine  of  constructive 
possession  underwent  consideration  in  R.  \.Reed{2*6  L.J.  25,  M.C.), 
where  a  servant  was  sent  to  fetch  coals ;  and  it  was  held  that  the 
lervant's  possession  was  onlv  determined  when  he  had  placed  the 
ooals  in  his  masters  cart,  which  was  the  same  thing  for  that  pur- 
pose as  the  master's  warehouse.  If  this  case  is  put  upon  the 
groond  that  the  prisoner  was  a  bailee  and  broke  bulk,  the  jury 
have  negatived  a  bailment.  2nd.  Under  the  68th  section  of  the 
Bankrupt  Act,  the  re-execution  constituted  a  material  alteration  of 
the  deed,  which  therefore  required  to  here  stamped.  [Lord 
Casipbeix,  C. J. — Was  not  the  re-execution  a  mere  nullity?] 
Probably  that  is  so. 

A.  Wills,  contriL — This  is  a  case  of  bailment  The  trustees 
permitted  the  prisoner  to  continue  in  possession,  and  by  so  doing 
ooDstitated  him  a  bailee.  [Lord  Campbell,  C  J. — The  jury  have 
Ibiind  the  contrary.]  They  have  only  found  that  he  was  not  their 
agent ;  and  there  is  a  distinction  between  an  agent  and  a  bailee. 

Lord  Campbell,  C.J. — It  is  found  that  he  had  not  the  care  or 
eostody  of  the  goods  as  their  agent ;  and  that  clearlv  negatives  a 
blilment;  and  that  is  the  only  ground  upon  which  this  case  could 
be  pat.  The  prisoner,  therefore,  was  in  lawful  possession  of  the 
goods,  and  cannot  be  convicted  of  larceny. 

Aldebsok,  B. — This  is  the  case  of  a  man  stealing  goods  out  of 
his  own  possession.  Canviction  quashed. 
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COURT  OF  CRIMINAL  APPEAL. 

June  3,  1854. 

Reg.  v.  Featherstonb.  (a) 

Larceny — Delivery  of  money  by  wife  to  adulierer. 

Upon  an  indictment  for  larceny  of  money y  it  was  proved  that  the  pro- 
secutor^s  wife  delivered  the  money  to  the  prisoner,  with  whom  she 
eloped;  and  that,  when  he  received  it,  the  prisoner  knew  that  she  had 
taken  it  without  the  authority  of  her  husband 

Held,  sufficient  evidence  to  sustain  a  conviction. 

THE  prisoner,  George  Featherstone,  was  tried  at  the  last  asazes 
botden  at  Worcester.     The  indictment  charged  him  with 
stealing  twenty-two  sovereigns  and  some   wearing  appareL    It 
appeared  that  the  prosecutor^s  wife  had  taken  from  tne  prosecutor*s 
bed-room  thirty-five  sovereigns  and  some  articles  of  clothing,  and 
that  when  she  left  the  house  she  called  to  the  prisoner,  who  was 
in  a  lower  room  with  the  prosecutor  and  other  persons,  and  said 
*'  George,  it's  all  right ;  come  on."    Prisoner  left  in  a  few  minutes 
after.     The  prisoner  and  the  wife  were  afterwards  seen  together 
at  various  places,  and  eventually  were  traced  to  a  public-house, 
where  they  passed  the  night  together.     When  taken  into  custody, 
the  prisoner  had  twenty-two  sovereigns  upon  him.      The  juir 
found  the  prisoner  guilty,  stating  that  they  aid  so  **  on  the  ground 
that  he  received  the  sovereigns  from  the  wife,  knowing  that  she 
took  them  without  the  authority  of  her  husband."     Whereupon 
the  judge  respited  the  iudgment,  admitted  the  prisoner  to  bail,  and 
reserved  for  the  opinion  of  the  Court  of  Criminal   Appeal  the 
question,  whether  a  delivery  of  the  husband's  goods  by  the  wife 
to  the  adulterer,  with  knowledge  by  him   that   she   took  them 
without  the  husband's  authority,  was  sufficient  to  maintain  the 
indictment  for  felony  against  him? 

No  counsel  appeared  on  either  side. 

The  Court  retired  to  consider  their  judgment. 

Lord  Campbell,  C.J. — We  are  clearly  of  opinion  that  the 
conviction  was  right.  The  general  rule  of  law  is,  that  the  wife 
cannot  be  found  guilty  of  larceny  for  stealing  the  goods  of  her 
husband ;  but  that  is  so,  because  the  husband  and  ^yife  are  regarded 
by  the  law  as  one  person,  and  therefore  the  taking  by  the  wife  is 
not  sufficient  to  constitute  the  offence ;  but  that  rule  is  properly 
qualified  by  this,  that  when  she  becomes  an  adulteress,  she  deter- 
mines her  quality  of  wife,  and  her  property  in  the  husband's  good^ 

(a)  Reported  by  A.  Bittleston,  Esq.,  Barrister-at-Liiw. 
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3  not  recognised.  The  prisoner  was  her  accomplice^  and  on  the 
inding  of  the  jury  he  assisted  her  and  received  the  sovereigns^ 
mowing  that  the  wife  took  them  without  her  husband's  consent.  It 
9  said  in  Russell  on  Crimes,  3rd  ed.  vol.  1,  p.  23,  that  **  a  stranger 
^nnot  commit  larceny  of  the  husband's  goods  by  the  delivery  of 
the  wife ;  but  a  distinction  is  pointed  out  where  he  is  her  adulterer, 
for  which  Dalton's  Justice,  p.  504,  is  cited :  "  But  it  should  be 
observed  that  if  the  wife  steal  the  goods  of  her  husband  and  deliver 
them  to  B.,  who  knowing  it  carries  them  away,  B.  being  the 
adulterer  of  the  wife,  this,  according  to  a  very  good  opinion,  would 
be  felony  in  B. ;  for  in  such  case  no  consent  of  the  husband  can  be 
presumed."  That  case  is  identical  with  the  present ;  the  prisoner 
here  knew  that  the  property  he  carried  away  was  taken  without 
the  husband's  consent :  we  think,  therefore,  that  the  conviction 
was  right,  and  ought  to  be  affirmed. 

Alderson,  B. — The  wife  could  not  be  convicted,  so  as  to  make 
the  two  accomplices  in  the  commission  of  the  offence;  but  the 
adulterer  cannot  set  up  as  a  defence  the  delivery  by  her  when  he 
takes  the  goods  with  a  knowledge  of  the  circumstances  which  make 
it  a  larceny. 

Coleridge,  J.,  mentioned  that,  in  a  case  tried  before  him  at 
Oxford,  a  conviction  had  taken  place  under  similar  circumstances. 

Conviction  affirmed. 


Rifio. 

9. 

Fbatbbr- 
arroNE. 

1854. 
AduUertr. 


COURT  OF  CRIMINAL  APPEAL. 

JuneZ,  1854. 

Before  Lord  Campbexx,  C.  J.,  Alderson,  B.,  Coleridge,  J., 
Martin,  B.,  and  Crowder,  J.) 


Reg.  v.  Larkin.  (a) 

Indictment — Amendment  after  verdict, 

n  indictment  for  receiving  alleged  by  mistake  that  the  prosecutor^  instead 
of  the  prisoner^  knew  that  the  goods  toere  stolen.  The  defect  was  not 
noticed  till  after  verdict^  when  a  motion  was  made  in  arrest  ofjudg* 
ment ;  hut  the  Court  below  then  amended  the  indictment : 
fldj  that  the  amendment  could  not  be  made  after  verdict ;  and  that  the 
indictment  wcu  bady  in  arrest  of  judgment. 

)ENNIS  LARKIN    was  indicted,    in   the  first  count,  for 
stealing,  on  the  3rd  May  last,  at  Sheffield,  61bs.  weight  of 
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(a)  Reported  by  A.  BirrLiwroN,  Eiq.,  Barrister-at-Law. 
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steel,  the  property  of  Abram  Brooksbank ;  and  the  indictment  con- 
tained a  second  count,  which  was  in  the  following  words  : — 

^*  And  the  jurors  aforesaid,  upon  their  oath  afores^d,  do  farther 
present  that  the  said  Dennis  Liarkin  afterwards,  to  wit,  on  the  same 
day  and  year  aforesaid,  with  force  and  arms  at  the  piurish  of  Shef- 
field aforesaid,  in  the  riding  aforesaid,  the  same  Gibs,  wei^t  of 
steel  of  the  goods  and  chattels  of  the  said  Abram  Brooksbank,  then 
lately  before  feloniously  stolen,  taken,  and  carried  away,  then  and 
there  feloniously  did  receive,  he  the  said  Abram  Brooksbank  then 
and  there  well  knowing  the  stud  last-mentioned  goods  and  chattels 
to  have  been  feloniously  stolen,  taken,  and  carried  away,  against 
the  form  of  the  statute  in  that  case  made  and  provided,  and  against 
the  peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity.^ 

On  the  trial,  no  evidence  was  offered  on  the  first  count ;  but  a 
verdict  of  guilty  was  returned  on  the  second  count,  the  error  not 
having  up  to  that  time  been  observed  by  the  court     To  prove  the 
scienter^  counsel  for  the  prosecution  proposed  to  ask  a  witness  for 
the  prosecution  whether  he  had  ever  sold  goods  at  other  times  to 
the  prisoner  which  he,  witness,  had  stolen  from  other  persons  than 
the  prosecutor.     Counsel  for  the  prisoner  objected  that  the  evidence 
was   not  receivable;    objection  allowed.      In   cross-examination 
counsel   for  the  prisoner  asked  the  witness,   for  the  purpose  of 
impeaching  his  credit,  whether  he  had  ever  stolen  anything  before? 
Answer — yes.     Question — how  many  times  ?     Answer — between 
four  and  five.     On  re-examination,  counsel  for  the  prosecution  pro- 
posed to  ask  the  witness,  for  the  purpose  of  proving  that  he  had 
sold  the  scraps  stolen  on  the   said  four  or  five  occasions  to  the 
prisoner,  what  he   had  done  with  them?     Objected  to   as  before. 
Objection  overruled ;  on  the  ground  that  the  evidence  was  let  in 
by  the  above  cross-examination,  and  the  witness  then  stated  that 
he  had  sold  the  scraps  stolen  on  former  occasions  to  the  prisoner. 
The  opinion  of  the  Court  of  Appeal  is  requested,  whether  the 
above-mentioned    evidence    was  admissible,   either   in    the  first 
instance,  or  in  consequence  of  the  cross-examination  of  the  wit- 
nesses by  the   prisoner's  counsel.     After   the   verdict  had  been 
recorded,  the  counsel  for  the  prisoner  moved  that  the  judjrment 
should  be  arrested,  on   the  ground  that  the  indictment  did  not 
allege  any  guilty  knowledge  in  the  prisoner.     The  counsel  for  the 
prosecution  argued,  first,  that,  as  the  objection  had  not  been  brought 
to  the  notice  of  the  court  by  demurrer  or  otherwise  before  the  jury 
had  given  their  verdict,  the  counsel  for  the   prisoner   was  not  at 
liberty  to  move  in  arrest  of  judgment  at  the  time  when  he  did  so 
move.     Secondly,  that  the  second  count  was  good,  it  being  allow- 
able  to  reject  the  words  *'  the  said  Abram  Brooksbank  ^  as  surplu- 
sage,, for   which  he  cited   R.  v.  Morris  (1  Leach,  C.  C.  103.) 
Thirdly,  that  the  indictment  might  be  amended.     The  court  were 
of  opinion  that  the  count  was  good  as  it  stood  ;  but  they  amended 
the  indictment  by  striking  out  the  words  **  Abram  Brooksbank,'' 
and  substituting  the  words  "  Dennis  Larkin  "  between  the  words 
**  he  the  said"  and  Uie  words  **  well  knowing  "  in  the  second  count, 
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)  that  it  correctly  alleged  a  guilty  knowledge  in  the  prisoner ; 
nd  sentence  was  passed  upon  the  prisoner,  subject  to  the  opinion 
f  the  Court  of  Criminal  Appeal  on  the  following  questions  : — 
'irst,  whether  the  prisoner's  counsel  was  at  liberty  to  move  in 
rrest  of  judgment  at  the  time  when  he  did  move?  Secondly, 
hether  it  was  not  allowable  to  reject  the  words  "  the  said  Abram 
»rooksbank  ^  as  surplusage,  so  that  the  second  count  was  good  as 

originally  stood  ?  Thirdly,  whether  the  court  had  power  to 
mend  the  indictment  in  manner  above  stated  ?  Fourthly,  if  the 
pinion  of  the  Court  of  Criminal  Appeal  is  that  the  conviction  is 
ad,  their  opinion  is  further  requested  on  the  point  whether  a  fresh 
idictment,  correctly  alleging  the  guilty  knowledge,  will  lie  against 
le  prisoner. 

Heaton,  for  the  prisoner. 

Lord  Campbell,  C.J. :  (After  reading  14  &  15  Vict.  c.  100, 

25.) — The  question  is  whether,  under  that  section,  the  want  of 
ae  sciejiter  in  the  second  count  is  a  formal  defect  amendable  after 
erdict. 

R.  HaUy  for  the  Crown. — The  name  of  the  prosecutor  may  be 
yected  as  surplusage :  (A  v.  Morris^  1  Leach  C.  C.  103.) 

Lord  Campbell,  C.J. — You  will  have  great  diflBculty  in 
triking  out  the  words  "  Abram  Brooksbank"  as  surplusage. 
J,  V.  Morris  was  a  different  case  ;  it  was  a  mere  misnomer.  There 
ras  clearly  no  right  to  amend  the  count  in  this  way  after  verdict, 
'he  indictment  is  clearly  bad  on  the  face  of  it,  in  not  alleging  the 
neuter;  and  the  objection  was  taken  at  the  proper  time.  We 
irect  that  the  record  be  restored  to  its  origmal  state,  and  the 
onviction  set  aside.  We  may  add,  for  the  information  of  the 
la^strates,  though  it  can  hardly  be  necessary  to  do  so,  that  a 
resh  indictment  may  be  preferred  against  the  prisoner  for  receiving 
be  property  knowing  it  to  have  been  stolen  ;  but  not  for  stealing  it. 

Conviction  quashed. 


Beg. 
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NORTHERN  CIRCUIT. 

York  Summer  Assizes,  1853. 

(Before  Mr.  Justice  Erle.) 

Reg.  v.  Dundas.  (a) 

False  pretences — Spurunu  article —  Trade  marks. 

An  indictment  for  false  pretences  will  be  sustained  by  evidence  that  thi 
prisoner  had  sold  to  the  prosecutor  blacking  which  he  had  asserted  to 
be  **Everetfs  Premiery'*  and  which  bore  a  label  nearfyy  but  not 
precisely,  imitating  Everetfs  labels,  the  said  blacking  not  beisg 
Everetfs  Premier,  but  a  spurious  manufacture  of  his  own, 

ON  July  2  the  prisoner  went  to  Pocklington  with  a  cart  con- 
taining a  number  of  blacking-bottles,  labelled  '^Everett's 
Premier."  Everett  is  a  blacking  maker  in  London,  and  that  was 
a  name  given  to  a  blacking  of  repute  manufactured  by  hioL 
Prisoner  offered  this  blacking  for  sale  to  prosecutor,  taking  out  a 
bottle  and  a  brush,  and  proposing  to  prove  its  excellence;  but  the 
prosecutor  was  satisfied  with  his  assertion,  and,  after  some 
bargaining,  during  which  prisoner  offered  to  open  any  other  bottle 
if  prosecutor  doubted  whether  they  contained  as  ^ood  blacking  as 
that  he  had  produced,  the  prosecutor  bought  six  dozen  bottles. 
In  making  the  sale  the  prisoner  represented  himself  as  the  agent  of 
Everett,  who  lives  in  Kjng- street,  Ilolborn,  and  said  they  haid  sent 
him  the  blacking  in  casks  and  allowed  him  to  bottle  it.  The  bottles 
had  a  label  upon  them  calling  the  blacking  "  Everett's  Premier," 
and  imitating  Everett's  labels,  with  the  only  difference  that  the 
residence  was  stated  at  **  Queen's-court,"  instead  of  '^Kii^V 
court,"  and  their  not  being  signed  at  the  foot. 

The  defence  was  that  the  prisoner  sold  the  blacking  on  sale  or 
return,  and  that  consequently  the  prosecutor  was  not  cheated,  as 
he  could  send  it  back  if  not  satisfied  with  it.  As  to  the  labeb, 
they  were  not  similar,  and  the  prosecutor,  by  ordinary  caution, 
might  have  protected  himself. 

His  Lordship,  in  his  charge  to  the  jury,  said  that  the  prisoner's 
offer  to  sell  on  sale  or  return  might  be  intended  to  put  prosecutor 
off  his  guard,  but  the  actual  bargain  was  for  cash,  which  was 
paid,  and  the  sale  completed.  With  respect  to  the  difference 
between  the  labels,  the  jury  would  consider  whether  it  was  t 
small  and  colourable  difference  only,  and  intended  to  deceive.    It 

(a)  Reported  by  Edward  W.  Cox,  Esq.,  BarrUter-«t-L4iw,  to  wbom  it  was  oommoittcated. 
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WHS  of  little  consequence  whether  the  man's  name  was  Everett,  as        Beg. 
be  had  stated,  or  not,  for  even  if  it  were,  and  he  went  about  the      j^^^^ 

country  and  offered   blacking  for  sale  as  "Everett's  Premier,"        

•epresenting  it  to  be  the  well-Known  article  of  that  name,  knowing        1854. 
hat  it  was  not   so,  and  intending  to    eheat  the  prosecutor  by 
massing  upon  him  a  spurious  article  as  the  true  one,  his  conduct 
iras  equally  fraudulent. 

The  jury  found  the  prisoner  Guilty,  and  he  was  sentenced  to 
uwo  years'  imprisonment. 

Overend  and  Shepherd  for  the  prosecutor. 

Dearsley  for  the  prisoner. 


Stelanlr. 

COURT  OF  CRIMINAL  APPEAL. 

June  25,  1854. 

(Before  Monahan,  C.  J.,  Torrens,  Ball,  and  Moore,  JJ.^ 
and  Greene,  B.) 

Reg.  t;.  Patrick  Brenan.  (a) 

Indictment  far  rescue — Distress  for  poor  rate — Validity    of  rate — 
Warrant  to  collect — Evidence. 

The  proper  mode  of  stating  a  case  for  the  opinion  of  the  courts  is  to 
submit  same  point  or  points  of  law  for  its  consideration^  and  not  to 
seek  the  decision  of  the  court  on  the  evidence  generally^  as  to  its  suffi- 
ciency to  support  a  conviction. 

In  an  indictment  for  c^  rescue  if  property  distrained  by  a  poor  rate 
collector,  it  is  not  necessary  to  prove  the  making  of  the  rate,  or  that 
there  is  any  sum  due  at  the  time  of  the  distress,  but  the  warrant  to 
collect,  if  in  the  form  and  with  the  requisites  required  by  the  Poor 
Late  Act,  will  be  sufficient  prima  facie  evidence  of  the  authority  of  the 
collector. 

The  section  which  requires  the  sum  to  be  collected  to  be  specified  in  the 
warrant,  is  satisfied  by  a  reference  in  the  warrant  to  the  collector's 
book  ileUvered  at  the  time  to  the  collector,  and  by  such  reference  the 
book  becomes  incorporated  with  the  warrant. 

THE  following  case  was  stated  by  the  Assistant  Barrister  of 
the  county  of  Wexford,  for  the  opinion  of  the  Court. 
The  traverser  was  tried  for  a  rescue  and  assault  before  me,  at  the 
last  Quarter  Sessions  for  the  county  Wexford,  at  Enniscorthy, 
upon  the  Ist  of  April,  1854. 

(a)  Reported  bj  P.  J.  WKxsnxA,  Eaq.,  Barmter-at-Law. 
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The  indictment  for  rescue  chai^d  that  the  traverser,  on  the 
20th  February,  with  force  of  arms,  &c.,  at  Monasuthagh,  did 
unlawfully  rescue  from  and  out  of  the  custody  and  possession 
and  against  the  will  of  one  Michael  Finn,  then  and  there  in 
due  form  of  law  taken  and  distrained  by  the  said  Michael 
Finn,  the  sum  of  IBs,  8c/.,  then  due  for  poor  rates  of  the 
lands  of  the  Monasuthagh,  &c.,  against  the  peace,  &c.  The 
indictment  for  an  assault  upon  Michael  Finn  was  in  the  common 
form.  The  prisoner  having  been  arraigned  pleaded  not  guilty, 
and  consented  to  be  tried  upon  both  incUctments  together. 
Having  been  given  in  charge  to  the  jury,  Michael  Finn  was 
sworn,  and  stated  that  he  was  collector  of  poor  rates  for  the 
Kilcomby  division  of  the  Gorey  Union,  in  which  the  lands  of 
Monasuthagh  were  situate.  He  then  produced  a  warrant,  with  a 
collector's  book  annexed,  both  of  which  he  had  received  from  the 
guardians  of  the  Gorey  Union. 

The  warrant  was  as  follows : — 

General  Warrant  to  collect  and  levy  Poor  rate,  Gt)rey  Union. 

To  Mr.  Michael  Finn,  collector  of  poor  rates  for  the  Kilcomby 

division  of  the  above  union. 
Gorev  IT  *       /  ^^"  ^^^  hereby  authorized  and  directed  to  levy 
^  '  \      the  several  poor  rates,  and  arrears  of  poor  rates, 

in  the  annexed  book  set  forth,  from  the  several  persons  therein 
rated,  or  other  persons  liable  to  pay  the  said  rates  and  arrears  of 
rates,  by  all  such  ways  and  means  as  by  law  you  are  empowered 
to  use  in  levyinp;  of  said  rates. 

By  the  guardians  of  the  poor  of  the  said  union,  at  a  meeting  of 
the  Board,  held  at  the  board-room  on  the  10th  day  of  September, 

^^'^'  CoURTOWN-[  Chairman  Of  the  Meeting.     Signed 

(  on  behalf  of  the  majority. 

Robert  Symes  \  n      a- 

RICHAKD  HiGGINBOTHAm/G"*'^''^"'  P'^*'^^"*' 

W.  H.  HiGGiNBOTHAM,  Clerk  of  the  Union. 

He  further  proved  the  several  signatures  to  the  warrant,  aod 
that  the  persons  who  had  signed  were  acting  before,  at,  and  subse- 
([uent  to  its  date,  in  the  respective  capacities  the  warrant  represented 
them  to  fill.  That  Daniel  Brenan  appeared  to  be  rated  in  his  book 
for  the  lands  of  Monasuthagh  at  18^.  8(/.,  that  he  had  been  acting 
as  collector  under  the  above  warrant,  and  had  repeatedly,  before 
the  day  of  seizure,  demanded  the  above  rate  from  Daniel  Brenan. 
That  on  the  2()th  of  Februai^y  he  had  seized,  as  a  distress  tor  that 
rate,  six  goats,  the  property  of  Daniel  Brenan,  and  that  an  offer 
had  been  made  by  Daniel  Brenan  to  pay  the  amount  if  he  (Finn) 
would  give  a  rcceiot  for  a  former  rate,  which  had  been  paid 
after  having  been  the  subject  of  a  previous  rescue  by  Brenan, 
That  he  offered  to  give  the  receipt  upon  Brenan  sending  to  to 
(Finn's)  house,  and  that  the  rate  of  18«.  8cf.  not  having  been  paid, 
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he  read  his  warrant  for  collection  (as  above)  to  Daniel  Brenan  and 
the  traverBer,  who  is  his  son. 

Michael  Finn  then  detailed  the  mode  of  rescue  and  assault,  and 
other  witnesses  were  examined  for  the  prosecution  and  defence. 
The  assault  formed  portion  of  the  rescue. 

The  attorney  for  the  traverser  called  upon  me  to  direct  an 
acquittal,  upon  the  ground  that  sufficient  evidence  had  not  been 
ffiven  that  any  rate  was  legally  due  at  the  time  of  seizure,  none 
having  been  offered  of  the  due  making  of  the  rate. 

On  the  part  of  the  prosecution  it  was  admitted  that  no  further 
evidence  as  to  the  legality  of  the  rate  was  then  in  the  power  of 
the  Crown  ;  but  it  was  insisted  that  proof  of  the  execution  of  the 
warrant  by  the  proper  legal  parties  was  sufficient  vrimd  facie 
evidence  of  the  l^ality  of  the  rate  which  it  empowers  tne  collector 
to  levy^  and  a  dictum  of  Baron  Pennefather's  to  that  effect,  at  a 
previous  assizes  of  Wexford  in  a  similar  case,  was  cited  and  relied 
on.  No  evidence  impeaching  the  legality  of  the  rate-was  offered 
before  me ;  I  reservea  the  point,  and  took  the  opinion  of  the  jury 
upon  the  ftM^ts.  The  prisoner  was  found  guilty  of  the  rescue  and 
assault,  and  sentenced  by  me  to  two  months'  imprisonment,  but 
under  11  &  12  Vict.  c.  78,  I  respited  execution  of  the  judgment, 
and  allowed  him  to  stand  out  on  bail  until  the  next  quarter  sessions 
for  the  County  of  Wexford,  to  be  held  at  Grorey,  on  the  23rd  of 
Jane,  in  order  that  the  case  might  be  submitted  to  the  con- 
sideration of  the  justices  of  either  bench,  and  the  barons  of  the 
Exchequer,  and  to  obtain  their  judgment  upon  the  following 
question  of  law,  viz. : — 

Whether  upon  the  above  facts  there  was  sufficient  evidence  of  a 
legal  authority  to  seize  for  poor  rates  ? 

M.  R.  Sausse, 
Assistant  Barrister,  County  Wexford. 

Curran  (for  the  traverser.) — Firstly,  there  was  no  evidence  of 
any  rate  having  been  made,  or  of  any  liability  on  the  part  of  the 
person  distraint  upon.  Secondly,  the  collector's  book  was  not 
proved  by  calling  any  witness,  in  the  usual  way  for  proving  such 
documents*  Again,  the  warrant  is  insufficient,  as  it  does  not  ap- 
pear that  it  was  under  date,  or  that  it  contained  any  specified  sum 
to  be  levied. 

Greene,  B. — If  you  can  establish  that  the  warrant  was  in- 
sufficient, it  will  be  sufficient  for  you :  you  had  better  therefore 
apply  yourself  to  that  point  first. 

Curran. — It  does  not  specify  the  gross  amount  of  the  rates  as 
required  by  the  act,  and  it  is  not  under  seal :  these  are  both  fatal 
objections.  [Monahan,  C.  J. — You  have  no  right  to  go  into 
that  latter  objection,  it  does  not  appear  that  it  was  taken  on  the 
trial.]  When  it  is  not  expressly  stated  to  be  under  seal,  the  pre- 
sumption should  be  in  our  favour ;  and  the  assistant  barrister,  by 
asking  the  opinion  of  the  court  as  to  whether,  on  the  facts  stated 
by  him,  there  was  sufficient  evidence,  has  left  this  point  open  to 
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me.  [Greeke,  B. — I  must  express  my  objection  to  assistant  bar- 
risters asking  us  generally,  on  the  facts  stated,  whether  there  was 
suiScient  evidence  to  support  a  conviction,  and  thus  letting  in  such 
controversies  as  the  present.  This  is  not  what  they  are  authorized 
to  do  by  the  act  giving  them  jurisdiction  to  state  cases  for  tlus 
court  They  are  to  select  some  legal  proposition  for  this  court  to 
decide  upon  that  should  be  explicitly  stated  and  the  argument 
confined  to  that  single  point]  [Monahan,  C.  J. — If  you  press 
this  point  about  the  sealing  of  the  warrant  we  shall  send  the  case 
back  to  be  amended.]  The  rate-book  proves  itself,  but  the  col- 
lector's book,  which  has  not  been  proved,  was  useless  for  any 
purpose  of  evidence.  [Monahan,  C.  J. — That  book,  by  the  refer- 
ence to  it  in  the  warrant  is,  in  fact,  a  schedule  to  the  warrant 
Here  we  have  a  rate-book  specifying  what  each  person  is  to  pay, 
and  a  warrant  to  levy  acconung  to  that  book ;  it  is  the  same  as  if 
there  were  a  separate  warrant  to  levy  each  sum  there  spedfied.] 
The  collector  should  have  shown  that  there  was  somethmg  du& 
Nan  constat  that  this  was  a  legal  rate:  in  Lard  Lucases  case 
they  proved  the  making  of  the  rate  as  required  by  the  act 
In  Regina  v.  Pigot  (1  Ir.  C.  Law  Rep.  471),  it  was  held  that 
the  court  may  inquire  into  the  legalitv  of  the  rate,  and  that  if  the 
necessary  preliminary  had  not  been  observed,  the  prisoner  was  not 
liable  for  rescuing  his  goods. 

ToRRENS,  J. — That  case  turned  upon  the  construction  of  the 
Grand  Jury  Act,  and  cannot  affect  the  present  question^  as  that 
Act  is  quite  different  from  the  Poor  Law  Act 

Monahan,  C.  J. — With  regard  to  Lord  Lucases  case,  that  was 
a  civil  action  for  the  recovery  of  rates,  and  it  was  necessary  to 
prove  that  the  rate  was  actually  and  legally  made.  But  thb  is  a 
criminal  proceeding  for  assaulting  a  man  for  doing  that  which  the 
act  of  Parliament  and  his  duty  required  him  to  do. 

The  Attorney-General — I  should  be  prepared  to  admit  that  the 
traverser  could  have  succeeded  in  a  replevin  in  getting  back  bis 
property. 

The  Attorney-General  and  CorbalKs,  Q.  C.,  for  the  CrowDi 
were  not  called  upon. 

By  the  Coubt. — This  conviction  must  be  affirmed. 
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CENTRAL  CRIMINAL  COURT. 

(Before  Mr.  Justice  Cresswell.) 

Reg.  v.  Rebecca  Turton.  (a) 

Murder. 

Where  a  jury  is  impanelled^  at  the  instance  of  the  counsel  for  a  prisoner  y 
to  try  whether  he  is  insane  or  not  at  the  time  when  brotight  up  to 
plead  to  an  indictment^  the  proof  of  the  insanity  is  incumbent  on  the 
counsel  for  the  prisoner, 

REBECCA  TURTON  was  indicted  for  the  wilful  murder  of 
Thomas  Turton. 

When  brought  up  to  plead  to  the  indictment. 

Sleigh^  for  the  prisoner,  suorgested  that  she  was  not  in  a  sane 
state  of  mind,  and  therefore  not  competent  to  plead. 

A  jury  was  sworn  to  try  the  question  of  the  prisoner's  sanity. 

Cresswell,  J. — Mr.  Sleigh,  you  suggest  that  the  prisoner  is 
insane.     Do  you  offer  any  evidence  ? 

Sleigh. — I  submit  that  I  am  not  obliged  to  do  so.  The  prosecution 
should  prove  her  sanity.  Reg.  v.  David  Davis  and  another  (3  C.  &  K. 
328),  tried  before  Mr.  Justice  Williams,  is  in  point.  In  that  case  the 
learned  judge  decided  that  it  was  the  duty  of  the  counsel  for  the 

5ro8ecution  to  prove  the  prisoner's  sanity  and  capability  to  plead. 
'he  learned  judge  is  reported  to  have  said,  **I  do  not  consider 
this  so  much  an  issue  joined,  as  a  preliminary  inquiry  for  the  in- 
formation of  the  court." 

Cooper^  for  the  Crown,  was  not  called  on. 

Chesswell,  J. — Why  is  a  man  to  be  presumed  insane  when 
called  upon  to  plead  ?  The  presumption  is  that  he  is  sane.  I  do 
not  see  any  sufficient  reason  for  deviating  from  the  old  practice* 
If  you  suggest  that  the  prisoner  is  not  in  such  a  state  of  mind  as  to 
be  able  to  plead  to  the  indictment,  you  must  give  evidence  of  the 
fact. 

Sleigh  then  called  the  medical  officer  and  chaplain  of  the  gaol, 
who  stated  their  opinion  that  the  prisoner  was  of  unsound  mind. 

The  jury  found  the  prisoner  insane,  and  unable  to  plead. 

W.  R.  Cooper  for  the  prosecution. 

Sleigh  for  the  prisoner. 

(a)  Reported  bj  B.  C.  Robikbon,  Esq.,  Barrbter-at-Law. 
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HOME  CIRCUIT. 
Hertford  Assizes,  1854. 

Jtdy  14. 
(Before  Mr.  Justice  Erle.) 

Reg.  t?.  YscuADO.(a) 

Murder — Assigning  counsel — Interpreting  emdenee. 
On  a  trial  for  murder^  the  court  refused  to  allow  counsel  to  appear  for  a 

prisoner  without  his  expressed  assent 
On  the  trial  of  a  foreigner  who  did  not  understand  the  English  language^ 
the  judge  allowed  the  evidence  of  each  witness  to  be  completed  brfort 
any  portion  ofii  was  interpreted  to  the  prisoner.  It  was  then  read  ever 
to  him  by  thejudge^  that  he  might  be  afforded  the  opportumitaf  of  cross- 
examining, 

THE  prisoner  was  indicted  for  wilful  murder.  Wlien  cafled 
upon  to  plead,  no  word  or  sign  could  be  elicited  from  him, 
and  the  jury  were  sworn  to  try  whether  he  stood  mute  of  malice 
or  by  the  visitation  of  God.  Evidence  was  then  given  to  the  effect 
that  on  his  first  admission  to  the  gaol  (nearly  twelve  months  since) 
he  had  talked  in  Spanish  with  a  person  sent  from  the  Spanish 
Embassy  to  assist  him  in  his  defence,  but  at  the  end  of  a  fortnight 
he  had  declared  he  would  never  speak  again,  and  from  that  time 
he  had  never  uttered  a  wonl.  The  evidence  of  the  iailor  and  of 
the  surgeon,  showed  that,  in  their  opinion,  he  was  neither  deaf  nor 
dumb. 

Erle,  J.,  then  addressed  the  prisoner  through  an  inteipreter,  ex- 
plained to  him  the  nature  of  the  immediate  enquiry,  and  read  over 
to  him  the  evidence  that  had  been  adduced.  l?he  prisoner  re- 
mained silent,  and  the  jury  returned  a  verdict  that  he  stood  mute 
of  malice. 

The  learned  judge  then  ordered  a  plea  of  Not  guilty  to  be  entered 

He  was  then  asked  whether  he  would  be  tried  by  a  jury  of 
Englishmen,  or  by  a  jury  de  medietate  UngucB.  No  answer  being 
returned  an  English  jury  was  then  sworn. 

Rodwell  (who  was  for  the  prosecution),  then  su^i^ested  that 
under  the  peculiar  circumstances  of  the  case,  counsel  should  be 
assigned  to  the  prisoner,  and  Parry  volunteered  to  defend  him. 

The  prisoner  was  asked  whether  he  wished  to  have  the  services 
of  counsel  to  defend  him,  but  no  reply  was  given. 

(a)  Reported  bj  B.  C.  Robinson,  Esq.,  Barriiter-ai-Law. 
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r. — I  do  not  think  that  I  have  any  authority  to  assign 
a  prisoner  without  his  consent*  I  should  be  very  glad 
do  so,  but  by  allowing  counsel  to  appear  without  any 
ation  with  the  prisoner,  and  without  his  sanction,  I  might 
zing  a  defence  which  the  prisoner  himself  would  never 
!,  and  yet  for  which  he  must  be  responsible, 
mggested  that  as  the  jury  had  already  found  that  the 
tooil  mute  of  malice,  it  was  to  be  presumed  that  he  fully 
]  all  that  was  interpreted  to  him,  and  if  on  being  told  that 
counsel  had  been  assigned  by  the  court  to  conduct  his 
le  did  not  repudiate  him,  it  might  be  taken  that  he 
o  such  a  course. 

J. — He  is  not  bound  to  give  any  assent  to  such  a  pro- 
md  I  do  not  see  how  I  can  infer  an  assent  from  his 
!n  treason,  bv  a  special  act  of  Parliament,  the  court  mav 
nsel  to  a  prisoner,  but  then  it  can  only  be  done  at  his 
ist  The  trial  must  proceed,  and  care  being  taken  that 
er  is  made  acquidnted  with  all  that  transpires,  he  must 
)  own  course. 

ission  subsequently  arose  as  to  whether  each  question  and 
ould  be  interpreted  to  the  prisoner,  or  whether,  when  the 
}f  each  witness  was  concluded,  the  whole  should  be  read 
m  to  afford  an  opportunity  for  cross-examination, 
med  judge  thought  the  latter  course  the  more  convenient 
lad  known  it  adopted  in  several  cases,  and,  accordingly, 
e  was  pursued. 

Verdict— Guilty. 
for  the  prosecution. 
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HOME  CIRCUIT. 

SuBRET  Assizes,  1854. 

August  7. 

(Before  Mr.  Justice  Erle.) 

Reg.  v.  B£HRiMAN.(a) 

Concealment  of  birth  ^Period  of  gestation — Q^estwnmg  pristmen  iy 
police  officers —  Questioning  by  magistrates — £vkience, 

Where  there  is  no  clear  evidence  of  an  offence  having  been  cammittedt 
a  police  officer  is  not  justified,  in  consequence  of  mere  rumours  w  « 
neighbourhood,  in  putting  searching  questions  to  a  person  for  the  pur' 
pose  of  eliciting  the  proof  of  a  crimcy  as  well  €U  of  tkcU  permm*s  cm' 
nection  with  it. 

After  the  investigation  before  a  magistrate  on  a  charge  of  concealment  of 
birth,  and  after  the  accused  had  been  cautioned  m  the  usual  maninr^ 
and  had  stated  that  she  had  nothing  to  say,  but  before  her  actual  esmr 
mittal,  the  presiding  magistrate  asked  her  what  she  had  done  wiA  tk 
body  of  the  child: 

Held,  that  her  statement  in  answer  was  not  admissible ;  nor  would  tk 
learned  jfidge  allow  a  witness  to  be  asked  whether^  *'  tit  consequence  of 
such  statement,^'  he  did  a  particular  thing. 

On  a  charge  of  concealment  of  birth,  it  must  appear  that  the  ehUd  had 
gone  such  a  time  in  its  mother^s  womb  that  it  wouldj  in  the  ordinary 
course  of  things,  when  bom,  have  had  a  fair  chance  of  i^e.  Under 
seven  months  it  may  be  fairly  presumed  that  it  would  not  be  bom  aUsL 

I^HE  prisoner  was  indicted  for  concealing  the  birth  of  her  chiU. 
It  appeared  in  evidence  that,  in  the  neighbourhood  in  which 
the  prisoner  lived,  rumour/ were  afloat  that  she  had  been  delivered 
of  a  child  ;  the  only  ground  for  such  suspicion  being,  that  she  was 
observed,  up  to  a  certain  period,  to  increase  in  size,  and  that  she 
had  afterwards  suddenlv  recovered  her  usual  form. 

In  consequence  of  tdese  rumours,  a  police  officer  went  to  her, 
charo^ed  her  with  having  been  recently  delivered,  and  with  having 
murdered  the  child,  or  at  least  concealed  its  birth.  The  result  of 
his  questioning  was  that  she  made  a  certain  statement  to  him 
which  he  now  detailed  in  evidence  to  the  jury. 

£rle,  J.  (observing  upon  this  evidence)— I  very  much  disap- 

(a)  Reported  bj  B.  C.  Robimsox,  Eaq^  Barrister-at-Law. 
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prove  of  this  proceeding.     By  the  law  of  this  country,  no  person        B«o. 
oogfat  to  he  made  to  criminate  himself^  and  no  police  officer  has    ^^  •• 

iny  right,  until  there  is  clear  proof  of  a  crime  having  been  com-        

mitted,  to  put  searching  questions  to  a  person  for  the  purpose  of       1854. 
eliciting  from  him  whetner  an  offence  has  been  perpetrated  or  not.  c^„^J^^I^  f 
If  there  b  evidence  of  an  offence,  a  police  officer  is  justified,  after       6iWA— 
t  proper  caution,  in  putting  to  a  suspected  person  interrogatories    G^ttatUm— 
with  a  view  to  ascertaining  whether  nor  not  there  are  fair  and     -^«'«*»<»- 
leasonable  grounds  for  apprehending  him.   Even  this  course  should 
be  very  sparingly  resorted  to.     But  here  there  was  nothing  what- 
e?er  to  show  that  any  offence  had  been  committed  by  any  one — 
no  finding  of  any  bodv — ^no  sign  of  delivery — no  marks  of  blood 

-not  the  slightest  indication  in  fact  to  point  to  crime,  and  then  it 
is  Bought,  by  questioning  the  prisoner  on  the  subject,  to  establish 
from  her  own  lips  the  crime  itself,  as  well  as  her  guilty  con- 
nection with  it.  What  has  been  done  here  I  have  every  reason  to 
believe  was  done  from  no  improper  motive.  It  was,  doubtless, 
an  error  of  judgment,  but  I  wish  it  to  go  forth  amongst  those  who 
are  inferior  officers  in  the  administration  of  justice,  that  such  a 
jnctice  is  entirely  opposed  to  the  spirit  of  our  law. 

It  farther  app^ured  that,  on  the  investigation  before  the  magis- 
Ittte,  after  the  prisoner  had  been  cautioned  in  the  usual  manner, 
ad  had  stated  that  she  had  nothing  to  say,  the  presiding  magistrate, 
kfore  committing  her,  asked  her  where  she  had  put  the  oody  of 
tbschild. 

LiOey  (for  the  prisoner,)  objected  to  her  answer  being  re- 
eeived  in  evidence.  The  question  was  clearly  an  improper  one. 
Ike  magistrate  had  no  right  to  interrogate  the  prisoner  at  all, 
oeept  in  the  terms  of  the  act  of  Parliament,  and  therefore,  any 
aewer  given  by  her  under  such  circumstances  ought  not  to  be 
•imitted. 

Locke  (for  the  prosecution,)  submitted  that  the  statement  was 
It  all  events  eviaence.  She  might  have  declined  to  answer  the 
(Bestioii,  but  having  answered  it,  such  answer  could  not  be  shut 
Mit  The  magistrate  had  not,  at  the  time,  committed  her  for  trial, 
nd  the  question  might  have  been  put  with  a  view  to  guide  him  in 
fte  exercise  of  his  discretion,  as  to  committing  her  or  not. 

Eble,  J. — I  shaU  certainly  refuse  to  allow  any  such  evidence  to 
be  given.  The  question  ought  never  to  have  been  put,  and  it 
Mud  be  very  unfair  towards  the  prisoner  to  receive  m  evidence 
njllanswer  so  irregularly  elicited.       ^ 

Locke  then  proposed  to  put  to  a  witness  a  question,  whether  in 
QODsequence  of  the  answer  she  had  given  to  the  magistrate^  he  had 
aide  a  search  in  a  particular  spot,  and  had  found  a  certain  thing. 

Ebls,  J. — No  I  Not  in  consequence  of  what  she  said.  You  may 
Mk  him  what  search  was  made,  and  what  things  were  found,  but 
imder  the  circumstances,  I  cannot  allow  that  proceeding  to  be  con- 
lected  with  the  prisoner. 

Evidence  was  then  given  that  on  searching  a  certain  spot,  some 
l^es  were  found  half  calcined,  and  a  surgeon  deposed  that  in  his 
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^^'       judgment  they  were  those  of  a  child,  of  which  the  mother  must 
BBR^iiL4B.    ^^^^  gone  from  seven  to  nine  months.     This  evidence,  connected 

with  the  statement  the  prisoner  had  made  to  the  policeman,  that 

^^        she  had  been  delivered  of  a  child  and  had  burnt  the  body,  formed 
C<mo6aimaa  qf  ^^^  evidence  for  the  prosecution. 

hirth-'  Lilley  submitted  that  there  was  no  case  to  go  to  the  jury ;  that 

even  if  they  could  be  asked  to  presume  that  she  nvas  the  noother  of 
the  child  whose  bones  had  been  produced,  there  was  no  clear  and 
substantial  proof  that  the  foetus  had  arrived  at  that  period  of 
maturity  that  it  could  have  been  a  living  child. 

Erle,  J.,  thought  that  there  was  enough  to  go  to  the  jury,  and 
afterwards,  in  summing  up  the  case,  thus  laid  down  the  law  on  the 
point  mooted  by  the  learned  counsel : — 

This  offence  cannot  be  conmiitted  unless  the  child  had  arrived 
at  that  stage  of  maturity  at  the  time  of  birth,  that  it  might  have 
been  a  living  child.  It  is  not  necessary  that  it  should  have  been 
bom  alive,  but  it  must  have  reached  a  period  when,  but  for  some 
accidental  circumstances,  such  as  disease  on  the  part  of  itadf  wof 
its  mother,  it  might  have  been  bom  alive.  There  is  no  law  which 
compels  a  woman  to  proclaim  her  own  want  of  chastity,  and  if  die 
had  miscarried  at  a  time  when  the  foetus  was  but  a  few  months  dd, 
and  therefore  could  have  had  no  chance  of  life,  yoo  could  not 
convict  her  upon  this,  charge.  No  specific  limit  can  be  aadgiied 
to  the  period  when  the  chance  of  life  b^ns,  but  it  may,  perfaape, 
be  safely  assumed  that  under  seven  months  the  great  prooaUy  is 
that  the  child  would  not  be  born  alive. 

Verdiet^-Not  gMOtg. 
Locke  for  the  prosecution. 
IMley  for  the  defence. 
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WESTERN  CIRCUIT. 

DoBSET  Spbing  Assizes,  1853. 

Reg.  t?. .(a) 

Practice — Amendment —  Variance. 

Where  an  indictment  far  concealing  the  birth  of  a  child  alleged  the 
concealment  to  have  been  in  and  among  a  certain  heap  ofcarrots^  and 
the  evidence  waSf  thcU  the  body  was  laid  upon  the  heap,  but  behind  it^ 
so  that  it  was  hidden  from  the  passers  by  the  upper  part  of  the  heap  : 

Semblcy  that  the  evidence  did  not  support  the  indictment. 

HMj  that  the  provision  of  sect  1  of  14  ^r  15  Vict.  c.  100,  empowering 
the  judge  to  amend  certain  variances  between  the  indictment  and  the 
evidence  did  not  extend  to  such  an  amendment  as  this. 

PRISONER  was  indicted  for  concealing  the  birth  of  her  child, 
by  placing  it  on  and  among  a  certain  heap  of  carrots. 

The  evidence  was,  that  the  carrots  were  in  a  conical  heap,  and 
that  the  body  was  placed  on  the  back  of  the  heap  of  carrots,  so 
that  the  middle  of  the  heap  hid,  by  its  height,  the  body  from  the 
view  of  passers  by. 

Crompton,  J.,  expressed  a  strong  doubt  whether  this  sustained 
the  allegation  of  concealment  in  and  among  the  carrots. 

Edwards  (for  the  prosecution),  contended  that  the  proof  was 
sufficient,  but  if  it  was  the  opinion  of  his  lordship  that  it  was  not,  he 
would  apply  to  the  judge  to  amend  under  sect.  1  of  14  &  15  Vict, 
c  100,  which  empowers  the  judge  to  amend  any  variances  between 
the  statement  in  such  indictment  and  the  evidence  offered  in 
proof  thereof,  **  in  the  name  or  description  of  any  matter  or  thing 
whatsoever"  in  the  indictment  named  or  described,  the  word 
^matter,"  meaning,  as  he  contended,  any  circumstances  narrated, 
as  **  thing,"  meant  any  subject  or  object  named. 

Cbompton,  J.,  was  of  opinion  that  under  the  section  he  had 
not  jurisdiction  to  make  the  amendment. 

The  prisoner  was  acquitted. 

Edwards  for  the  prosecution. 

Ffoohs  for  the  prisoner. 

(a)  Reported  bj  Edward  W.  Cox,  Eeq.,  Barrister-at-LaWf  to  whom  it  was  commuiucatod. 
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OXFORD  CIRCUIT. 

Monmouthshire  Spring  Assizes,  1853. 

Monmouth,  March  31. 

(^Before  Mr.  Justice  Talfourd.) 

Reg.  v.  SPOONER.(a) 

Wounding— Stat.  7    fVUL  4  ^   1  Vict.  c.  85,  #,  ^— Indictment^ 

Injury. 

Jh  constitute  the  offence  of  wounding  with  intent  to  do  grievous  boSb/ 
harm,  under  the  stat.  7  Will.  4  ^  1    VicL  c.  85,  s.  4,  the  wmnd 

.  must  be  direct^  and  therefore  an  injury  occasioned  by  the  prosecutor 
faUing  on  some  iron  trams  in  consequence  of  a  blow  from  the  prisoner, 
is  not  within  the  statute. 

RICHARD  SPOONER  was  indicted  for  feloniously  wounding 
Alfred   Williams,   on   the   28th   of  December,    1862,  with 
intent  to  do  him  some  grievous  bodily  harm. 

The  evidence  against  the  prisoner  was,  that  he,  in  conseqoence 
of  some  ill  feeling  entertained  towards  the  prosecutor,  attacked 
the  latter  while  at  work  on  a  tram  road,  and  knocked  him  down 
with  a  stick,  inflicting  a  serious  wound.  On  the  part  of  the 
prisoner  it  was  contended  that  the  injury  was  occasioned  by  the 
prosecutor  falling  on  the  iron  trams. 

Talfourd,  J. — In  summing  up,  told  the  jury,  that  in  order  to 
convict  the  prisoner  of  the  offence  charged  in  the  indictment,  the 
wound  must  be  direct,  and  if  they  should  be  of  opinion  that  the 
injury  was  the  result  of  a  fall,  although  occasioned  by  a  blow 
from  the  prisoner,  that  would  not  be  sufficient,  for  it  would  not 
be  within  the  statute.* 

Verdict— Not  yuilty. 

[It  had  been  previously  held,  that  where  in  self-defence  the  prosecutor  fbroed  a  part  of  ha 
bodj  ajcainst  an  instmment  in  the  defendant's  hands,  and  so  cat  and  wounded  himartf  H  wm 
not  within  the  statute ;  {Reg.  v.  Beckety  1  &L  &  Rob.  526.)--J.  £.  D.] 

*  7  Will.  4  &  1  Vict.  c.  85.  s.  4,  which  enacts,"  that  whosoerer  onlawfdilj  and mafidoaalT 
shall  shoot  at  any  per»un,  or  shall,  by  drawing  a  trigger,  or  in  any  other  manner,  attempC  to 
discharge  any  kind  of  loaded  arms  at  any  person,  or  shall  stab,  cut,  or  woond  any  penoa,  «itk 

(a)  Reported  by  J.  E.  Davis,  Esq.,  Barrister-ai-Law. 
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iateot,  in  ■07  of  the  eaaes  aforemid,  to  maim,  disfigore,  or  disable  such  peraoD,  or  to  do  some  Bso. 

•cbcr  pierooa  bodilj  barm  to  snch  persoD,  or  with  intent  to  resist  or  prevent  the  lawfdl  appro-  v. 

bension  or  detainer  of  any  person,  shall  be  gnilty  of  felony,  and  being  conyicted  thereof,  uiall  Spoomnu 

bt  liable,  at  the  discretion  of  the  court,  to  be  transported  bsyood  the  seas  for  the  term  of  his  or  — 

bsr  natural  life,  or  for  any  term  not  less  than  fifteen  years,  or  to  bo  imprisoned  for  any  term  1859. 

not  exceeding  three  years."  • 

Wcmdkig. 


OXFORD  CIRCUIT. 

Berkshire  Summer  Assizes,  185.3. 

Abingdon,  July  9. 

(Before  Mr.  Justice  Crompton.) 

Reg.  v.  EiRTON.(a) 

hrjury--' Jurisdiction  of  justices  over  beer- houses — Sale  of  beer  on 

Sundays. 

Justices  of  the  peace  have  power  to  control  the  sale  of  beer,  Sfc.y  on 
Sunday^  €U  well  in  unlicensed  as  in  licensed  houses. 

An  indictment  against  one  W.  K.y  fof  perjury^  alleged  thait  one  J.  H. 
was  duly  licensed  to  heep  a  beer-house^  and  that  an  information  had 
been  laid  against  him  for  unlawfully  keeping  it  open  on  Sunday,  the 
6th  of  February,  and  that  on  the  hearing  of  the  said  information 
the  defendant  falsely  swore  that  he  was  not  in  the  beer-house.  There 
was  no  evidence  that  at  the  time  of  the  alleged  offence  J,  H.  was 
a  licensed  beer^house  keeper, 

Bdd^  that  such  proof  was  unnecessary,  as  the  justices  had  a  general 
jurisdiction  over  the  subfect  of  keeping  such  houses  open  on  Sundays 
independently  of  any  licence. 

WILLIAM  EIRTON  was  indicted  for  having  committed 
perjury  at  the  Petty  Sessions,  at  Reading,  on  the  26th  of 
March,  1853. 

The  indictment  alleged  that  one  Isaac  Horn  was  duly  licensed  to 
keep  a  beer-house,  and  that  an  information  had  been  liud  against 
him,  for  that  he  being  duly  licensed  to  keep  a  beer-house,  had  it 
Open  unlawfully  on  the  morning  of  Sunday,  the  6th  of  February, 
1853,  and  that  on  the  hearing  of  the  said  information  it  became 
^  was  a  material  question    whether  the  defendant  William 

(a)  Reported  by  J.  E.  Davis,  Esq^  Baniiter-«t-L«w. 


394  CBIMINAL  LAW  CASIS. 

Rm.        EjrtOD  bad  been  in  the  beer-hoase  on  that  morning,  and  whether 
^  '*  he  had  been  supplied  with  beer  on  that  occasion,  and  whether 

'      he  had  been  seen  going  into  and  coming  out  of  the  house.    The 

IS5S.       indictment  then  averr^  that  the  defendant  fUsely  and  comiptlj 
jjjTJ       swore  that  he  had  not  been  supplied  with  beer  in  the  house,  and 
^^'      that  he  was  not  in  the  house  at  all  on  the  6th  of  March,  and  was 
not  seen  going  in  or  coming  out  of  it. 

In  order  to  prove  the  averment  in  the  indictment  that  Horn  was 
duly  licensed  to  keep  a  beer-house,  he  was  called  as  a  witneas,  azMl 

J>roduced  a  licence,  but  on  examination  it  appeared  to  be  a  licence 
or  a  year,  commencing  on  the  11th  of  May,  1853.  The  witness 
proved  that  he  was  Keeping  the  beer-house  at  the  time  of  the 
alleged  offence,  on  the  6th  ofFebruary,  1853. 
At  the  dose  of  the  case  for  the  prosecution — 
J.  «7.  ffilliams  (for  the  prisoner),  objected  that  there  was  no 
evidence  to  support  the  averment  in  the  indictment  that  Isaac 
Horn  was  duly  licensed  on  the  6th  of  February.  That  was  a 
material  allegation,  for  without  that  proof,  it  did  not  i^pear  that 
the  justices  £td  any  jurisdiction  to  inquire  whether  Horn  kept  the 
house  open  on  that  day,  and  therefore,  as  the  case  now  stood,  the 
deposition  of  the  defendant  was  sworn  before  a  tribunal  not  com- 
petent to  administer  an  oath,  and  it  was  coram  nan  judiee. 

Crompton,  J.,  held  that  the  justices  had  jurisdiction  generally 
over  the  subject  of  keeping  houses  for  the  sale  of  beer  and  other 
liquors  open  on  Sunday,  and  that  as  in  order  to  establish  an 
offence,  it  was  not  necessary  to  prove  that  the  keeper  of  the  house 
was  licensed,  what  was  sworn  on  the  subject  of  Hom*8  keeping  the 
house  open  brought  the  case  within  the  jurisdiction  of  the  justices, 
even  if  it  turned  out  that  he  was  not  licensed  at  the  time.  The 
learned  judge  said  he  was  so  satisfied  of  the  correctness  of  his 
decision,  that  he  should  not  i^serve  the  case  for  the  consideration 
of  the  Court  of  Criminal  Appeal 

The  defendant  was  aequitUd. 
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OXFORD  CIRCUIT. 

Staffordshire  Summer  Assizes,  1853. 

Stafford^  July  22. 

(Before  Mr.  Justice  Crompton.) 

Beg.  v.  Hartshorn  and  OTH£RS.(a) 

Forgery  tU  common  law — Attestation  of  voting  papers — Board  of  HeaUk 
Aet{\\  if  12  Vict  c. 63)— 7na/  together  of  several  misdemeanantij 
vuHeted  separatefy. 

7%e  Board  t^  Health  Act,  11^12  Vict.  c.  63,  direcU  that  the  votes/or 
the  election  of  members  of  local  boards  shaU  be  given  by  means  of 
voting  papers,  and  enacts  {sect,  25),  **  that  if  any  voter  cannot  write^ 
he  shaU  d^ffix  his  mark  at  the  foot  of  a  voting  paper  in  the  presence  of 
a  witness,  who  shall  attest  and  write  the  name  of  the  voter  against  the 
same,  as  wM  as  the  initials  of  such  voter  against  the  name  of  every 
candidate  for  whom  the  voter  intends  to  vote,**  The  defendants  who 
took  an  active  part  on  behalf  of  some  of  the  candidates,  went  to  the 
homses  of  voters  who  were  marksmen,  to  assist  in  ^filling  up  the  voting 
papers,  and  having  obtained  the  express  or  impUed  consent  of  voters 
or  members  (^  their  families,  filled  up  the  papers  with  the  proper  names 
and  marks  of  the  voters,  and  put  their  own  names  as  attesting  witnesses 
without  obtaining  the  actual  signatures  or  marks  of  the  parties 
tkejnsehes. 
Hddj^fhat  this^Ud  not  constitute  the  offence  of  forgery  at  common  law. 

Quaere,  whether  the  irregularity  amounted  to  an  indictable  misdemeanorm 
The  defendants  having  been  indicted  separately,  Crompton,  J.,  on 
the  application  of  their  counsel,  and  with  the  consent  of  the  counsel 
for  the  prosecution,  permitted  all  the  c€ues  to  be  tried, 

THE  indictment  against  Samuel  Hartshom,  contained  five 
counts.  The  first  count  alleged,  that  before  and  at  the  time 
of  the  commission  of  the  offence  hereinafter  mentioned,  the 
hamlet  of  Snejd,  in  the  county  of  Stafford,  formed  and  was 
purt  of  a  district  into  which  « The  Public  Health  Act,  1848," 
had  been  and  was  applied  and  put  in  full  force  and  operation 
according  to  and  in  pursuance  of  the  provisions  of  the  said  act, 
and  for  which  said  district  a  local  board  of  health,  called  The 
Burslem  Local  Board  of  Health,  had  been  formed ;  and  that  before 
and  at  the  time  of  the  commission  of  the  said  offence,  an  election 
of  one  person  for  the  said  hamlet  of  Sneyd,  to  be  a  member  of  the 

(a)  Beported  by  J.  £.  Davis,  Etq.,  Bamitflr-at-Uw. 
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Beo. 

9. 

Hartshorn 

AXTDOTHSRS. 

1853. 


Baid  Burslem  Local  Board  of  Health,  was  about  to  take  place 
according  to  the  provisions  of  the  said  act,  and  that  before  and 
at  the  time  aforesaid,  two  persons,  being  a  number  exceeding  the 
number  of  persons  to  be  elected  at  the  said  election  for  the  said 
hamlet  of    Sneyd,  that  is  to  say,  Joseph   Edge  and  Thomas 
Massey,  had  been  and  were  respectively  and  duly,  and  according 
to  the  provisions  of  that  act,  quiuified  and  nominated  to  be  elected 
as  members  of  the  said  Burslem  Local  Board  of  Health,  for  the 
said  hamlet  of  Sneyd,  and  that  upon  such  nomination  as  aforesaid, 
and  before  the  time  of  the  commission  of  the  offence  hereinafter 
next  mentioned,  the  chairman  of  the  said  Burslem  Local  Board  of 
Health,  to  wit,  John  Pidduck,  caused  voting  paoersy  in  the  form 
contained  in  Schedule  A,  to  the  said  act  annexed,  to  be  prepared 
land  filled  up  according  to  the  provisions  of  the  said  act,  and 
inserted  therein  the  names  of  the  said  two  candidates  aforesaid, 
so  nominated  as  aforesaid,  according  to  and  in  pursuance  of  tbe 
provisions  of  the  said  act ;  and  before  the  commission  of  the  said 
offence,  and  three  days  before  the  day  fixed  for  the  said  election, 
the  said  chairman,  according  to,  and  in  pursuance  of  the  said  act, 
caused  one  of  such  voting  papers  to  be  delivered  by  certain  persons 
duly  appointed  for  that  purpose,  whose  names  are  to  the  juron 
aforesaid  unknown,  at  the  address  in  the  sud  hamlet  of  Sneyd, 
of  each  owner  and  proxy,  and  at  the  residence  of  each  rate-payer 
of  the  said  hamlet  of  Sneyd,  entitied  to  vote  therein,  at  the  raid 
election,  and  amongst  others,  at  the  residence  of  one  George 
Garner,  then  being  a  rate-payer,  resident  in  the  said  hamlet  of 
Sneyd,  and  dulv  qualified  and  entitied  to  vote  therein  for  the 
election  of  members  of  the  said  Burslem  Local  Board  of  Health, 
for  the  said  hamlet  of  Sneyd,  at  the  said  election,  and  which  said 
last-mentioned  voting  paper  was  as  follows,  that  is  to  say : 

Local  Board  of  Health,  1852. 

Voting  Paper. 

District  of  Sneyd. 


Naof 
Voting  Paper. 

Name  and  Address  of  Voter. 

Nnmbar  of  Votes. 

As  Owner. 

AsBateptjcr. 

Directions  to  the   Voter. 

The  voter  must  write  his  initials  agiunst  the  name  of  every 
person  for  whom  he  votes,  and  must  sign  this  paper. 
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If  the  Toter  cannot  write  he  must  affix  his  mark,  but  such  mark 
roust  be  attested  by  a  witness,  and  such  witness  must  write  the 
initials  of  the  voter  against  the  name  of  every  person  for  whom 
the  voter  intends  to  vote. 

If  a  proxy  vote,  he  must  in  like  manner  write  his  initials,  sign 
his  own  name,  and  state  in  writing  the  name  of  the  corporation 
or  company  for  whom  he  is  proxy. 

This  paper  must  be  carefully  preserved  by  the  voter,  as  no 
second  paper  will  be  given.  When  filled  up  it  must  be  kept  ready 
for  delivery  to  Samuel  Wooton,  who  will  call  for  the  same  on  the 
twenty-fifth  day  of  September,  1852.  No  other  person  is 
authorized  to  receive  the  voting  papers. 

If  the  voting  paper  be  not  ready  for  the  person  appointed  to 
collect  it  when  called  for,  the  vote  will  be  lost.  It  wdl  also  be 
lost  if  more  than  one  name  be  returned  in  the  list  with  the  initials 
of  the  voter  placed  against  such  name ;  or  if  the  voting  paper  be 
not  signed  by  the  voter,  or  if  the  mark  of  the  voter  be  not  attested 
when  attestation  is  required — 


V. 

Habtbhobit 

AVD  0TBBB8, 

1S5S. 


InttSalsoftbe 
Voter  agalnit 

tiMNune 
ortlwPenonftir 

vbonhe 
intaids  to  Vote. 

Kame 
ofthePennni 

Reddence 

ofthePenons 

nominated.* 

Qnality 

orCallinff 

of  the  Penona 

nominated. 

Names 
oftheNominatora. 

Addieea 
oftheNomlnatoriL 

1. 
2. 

JoMph  Edge    ... 
ThooMsHMsej 

Hamill^ttage... 
HoorUnd-rotd ... 

Hanu£ftctiirer 
Gentlenutn... 

John  Dean  

George  Slater  ... 
Elijah  Hoghes... 

N.P.Wood 

William  Darenport 

George  Wigley... 

Hamill. 

Bleakbill. 
Bunlem. 
Longport 

Field-pkoa,  Stone 

I  vote  for  the  person  in  the  above  list  against  whose  name  my 
initials  are  placed. 

Signed 


Or  the  mark  of_ 
Witness  to  the  mark 


And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present  that  Samuel  Hartshorn,  unlawfullv  and  maliciously  con- 
triving to  injure  and  defraud  the  said  George  Ghmer  and  the 
said  .Joseph  Edge,  on  the  first  day  of  September,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  fifty-two,  unlawftillv, 
knowingly,  falsely  and  fraudulently,  after  the  delivery  of  the  said 
voting  paper  at  the  residence  of  the  said  George  Cramer,  and 
before  the  day  fixed  for  the  said  election^  did  alter  the  said  voting 
paper,  by  unlawfully,  knowingly,  felsely  and  Anftudulently  insert- 
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Habtbhobv 

AMDCftBMMa, 

1853« 


ing,  forging  and  counterfeiting  the  initials  of  the  said  Geoige 
Grarner,  on  the  said  voting  paper,  against  and  opposite  to  the  nanM 
of  the  sidd  Thomas  Massey,  in  the  said  votine  paper,  and  by 
unlawfully,  knowingly,  falsely  and  fraudulent^  aadhig,  sub- 
scribing, forging  and  counterfeiting  the  name  and  signature  of 
the  said  George  Cramer,  to  and  upon  the  eaid  voting  paper,  so  as 
to  make  the  said  voting  paper  appear  and  purport  to  be  the 
vote  of  the  said  George  wrner  for  the  sfdd  Thomas  Maasey,  to  be 
elected  at  the  said  election  to  be  a  member  of  the  said  Burslem 
Local  Board  of  Health,  with  intent  to  defraud,  and  which  sud 
last-mentioned  voting  paper,  so  unlawfully,  knowingly,  fidsel? 
and  fraudulently  altered,  forged  and  counterfeited  as  aiore8ai(i 
is  as  follows:  that  is  to  say. 

Local  Boabd  of  Health,  1852. 
Voting  Paper. 
District  of  Sneyd, 


No.  of 
Voting  Paper. 

Namo  aod  Addr«M  of  Voter. 

• 

Number  of  Votes. 

As  Owner. 

AiBatepe7«r. 

103 

George  Gamer,  Hamill     



1 

Directions  to  the  Voter. 

The  voter  must  write  his  initials  against  the  name  of  every 
person  for  whom  he  votes,  and  must  sign  this  paper. 

If  the  voter  cannot  write  he  must  affix  his  mark,  but  sudi  mai^ 
must  be  attested  by  a  witness,  and  such  witness  must  write  the 
initials  of  the  voter  against  the  name  of  every  person  for  whom 
the  voter  intends  to  vote. 

If  a  proxy  vote,  he  must  in  like  manner  write  his  initials^  ago 
his  own  name,  and  state  in  writing  the  name  of  the  corporatioQ  or 
company  for  whom  he  is  proxv. 

Tnis  paper  must  be  carerally  preserved  by  the  voter,  as  do 
second  paper  will  be  jnven.  When  filled  up,  it  must  be  kept 
ready  for  deliverv  to  Samuel  Wooton,  who  will  call  for  the  same 
on  the  twenty-fifth  dav  of  September,  1852.  No  other  person  ii 
authorized  to  receive  the  voting  papers. 

If  the  voting  paper  be  not  ready  for  the  person  i^pointed  to 
collect  it  when  called  for,  the  vote  will  be  lost.  It  will  also  be 
lost  if  more  than  one  name  be  returned  in  Uie  liat  with  the 
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initialB  of  the  yoter  placed  against  sach  name ;  or  if  the  TOting 
fBfer  be  not  ogned  by  the  Toter,  or  if  the  mark  of  the  voter  be 
not  attested  when  attestation  is  required — 


imttakoftlw 
Vonr  acaiiMt 

tiMName 
oftiiePowiitar 

vbamhe 
tDteDditoVoCa 

oftliaFerMnit 

Residence 

ofthePenons 

nomiiiated. 

orCalUng 

of  the  Persona 

noniinftted* 

Nsmes 

Address 

1. 
G.  G.      2. 

JoMphEdge   ... 
ThomuMaisej 

Hamill-oottage... 
MoorkDd-road ... 

Mumfiietarar 
Gentlemao... 

John  Dean  

Georee  SUter  ... 
Elijah  Hnghes... 

N.P.Wood 

William  Dayooport 

George  Wigley... 

Hanrill. 

Bleakhill. 
Bnrslem. , 
Longport. 

Field.plac«,  Stone 

I  vote  for  the  person  in  the  above  list  against  whose  name  my 
initials  are  placed. 

Signed 


Or  the  mark  of  +  Geoboe  Gabneb. 
Witness  to  the  mark^  Samuel  Habtshobn. 

And  the  jurors  aforesaid^  upon  their  oath  aforesaid,  do  further 

S resent  that  the  said  Samuel  Hartshorn,  afterwards,  on  the  sud 
rst  day  of  September,  in  the  year  aforesaid,  the  said  voting 
paper,  so  unlawfiilly  altered  and  forged  as  aforesaid,  did  unlaw- 
fully, knowingly  and  fraudulently  utter,  offer,  publish  and  put 
off  as  and  for  the  true  and  real  vote  of  the  said  George  Gamer, 
with  intent  to  defraud  (he  the  said  Samuel  Hartshorn,  then  well 
knowing  the  said  last-mentioned  voting  paper  to  be  forged,  altered 
and  counterfeited  as  aforesud);  against  the  peace  of  our  La^  the 
Queen,  her  crown  and  dignity. 

The  second  count  was  similar  to  the  first,  except  that  the  voting 
papers  were  not  set  out,  and  the  offence  was  charged  to  be  the 
forging  *'a  certain  document  partly  printed  and  partly  written, 
purporting  to  be  the  vote  of  the  said  George  Gamer,  for  the  said 
Thomas  Massey  to  be  a  member  of  the  said  Burslem  Local  Board 
ct  Health,  for  the  said  hamlet  of  Sneyd,  with  intent  to  defraud." 

In  the  third  count  the  defendant  was  charged  with  knowingly 
uttering  the  forged  document  mentioned  in  the  second  count,  as 
and  for  the  tme  and  real  vote  of  the  said  George  Gamer,  with  in- 
tent to  defraud. 

The  fourth  count,  after  reciting,  as  in  the  first  and  second  counts, 
the  establishment  of  the  local  board,  the  election,  and  the  delivery 
of  voting  papers,  alleged  that  the  defendant,  together  with  one 
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V. 

Habtbhob* 
ahdotbxb8. 

185S. 

Forgmy. 


OeoTge  Mountford  and  diyers  other  persons  to  the  joron  unknown, 
well  knowing  the  premises,  and  unlawfully  devising  and  intendii^ 
to  defraud,  cheat  and  preiudice  the  said  Joseph  Edge»  at  the  said 
election  of  members  of  the  said  Burslem  Local  Board  of  Health, 
for  the  said  hamlet  of  Sneyd  aforesaid,  on  &c.,  did  amongst  them- 
selves conspire,  &c.  together,  knowingly,  fidsely  and  irandulentlj 
to  counterfeit  and  affix  the  name,  signature  and  initials  of  the  said 
George  Giimer  to  the  said  voting  paper  so  delivered  to  the  said 
George  Gtimer,  as  in  this  count  mentioned,  and  to  represent  to  one 
John  Pidduck,  then  being  the  chairman  of  the  said  Biurslem  Load 
Board  of  Health,  the  said  voting  paper,  together  with  the  said 
name,  signature  and  initials  of  the  said  George  Cramer  so 
counterfeited  and  affixed  as  last  aforesaid  (and  which  said  voting 
paper  was  then  set  out  in  this  count),  as  the  true  and  genuine  vote 
of  the  said  George  Gamer,  for  the  said  Thomas  Massey  to  be  a 
member  of  the  said  Burslem  Local  Board  of  Health,  for  the  said 
hamlet  of  Sneyd,  and  to  procure  the  same  to  be  received  by  the 
said  chairman  of  the  said  Burslem  Local  Board  of  Health  as  the 
true  and  genuine  vote  of  the  said  George  Gamer  for  the  said 
Thomas  Massey  to  be  such  niembcr  as  last  aforesaid. 

The  fifth  count  charged  the  conspiracy  to  be  to  counterfeit  and 
affix  the  name,  signature  and  initials  of  the  said  George  Cramer, 
and  also  the  names,  signatures,  and  initials  of  divers  other  persons 
entitled  to  vote  at  the  said  election  of  members  of  tne  said 
Burslem  Local  Board  of  Health,  for  the  s^d  hamlet  of  Sneyd  as 
aforesaid,  and  whose  names  were  to  the  jurors  unknown,  to  the 
voting  papers,  and  to  represent  them  as  their  true  and  genuine 
votes,  &c 

Similar  indictments  having  been  found  against  Charles  Cowdock, 
John  Billington,  William  Ely,  and  George  Mountford, 

Rupert  Kettle  (for  the  defendants),  applied  to  have  all  the  indict- 
ments tried  together.  Being  a  misdemeanor  at  common  law,  be 
apprehended  it  might  be  done. 

Huddleston  (for  the  prosecution),  would  not  oppose  the  applica- 
tion if  it  could  be  legally  done. 

Crompton,  J.,  after  conferring  with  Mr.  Hemp,  the  depatj 
clerk  of  assize,  said  that  he  had  never  known  such  a  course  adopteo, 
but  that  on  the  application  of  the  counsel  for  the  defendant,  and 
with  the  consent  of  the  counsel  for  the  prosecution,  he  would  take 
all  the  cases  together. 

Huddleston  stated  the  case  to  the  jury. — By  the  Public  Health 
Act  (11  &  12  Vict,  c  63),  power  was  given  to  establish  local 
boards  for  districts,  the  number  and  qualification  of  the  members 
of  those  boards,  as  well  as  the  boundaries  of  the  district  h&og 
defined  by  an  Order  in  Council.  The  members  of  the  board  were 
elected  by  the  rate  payers,  and  one  third  of  the  number  went  oat 
annually.  The  mayor  or  returin^  officer  in  boroughs  made  out 
the  list  of  voters  and  list  of  candidates,  and  caused  ^voting  papers 
to  be  left  at  the  houses  of  electors.  It  was  singularSiat  the 
statute  did  not  provide  any  punishment  for  persons  guilty  of  tam* 
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pering  with  voting  papers,  although  it  prpvided  for  false  answers        Rbo- 
and  other  offences.     He  apprehended,  however,  that  it  is  perfectly    hartohorw 
clear  that  to  make  a  false  written  statement  to  the  injury  or  pre-  ahd  othkbs. 

judice  of  others,  constitutes  the  crime  of  forgery  at  common  law,        

and  if  two  or  more  combine  with  that  object  they  may  be  indicted        ]^' 
for  conspiracy.     This  was   the  offence  now  charged  against  the      Fargen/, 
defendants  under  the  following  pircumstances : — A  local  board  of 
health  was  established  in  the  town  of  Burslem  in  1850.     The 
board  consisted  of  fifteen  members,  viz.,  nine  for  the  township  of 
Burslem,  three  for  the  hamlet  of  Sneyd,  and  three  for  the  hamlet 
of  Rashton  Grange.     In  September,  1852,  the  annual  election  of 
three  persons  for  Burslem,  and  one  for  Sneyd  and  Kushton  Grange 
respectively,  to  fill  up  the  number  resigning,  took  place,  and  local 
politics  ran  high.     There  were  eight  candidates  for  Burslem,  but 
it  was  only  necessary  to  mention  the  names  of  six  ;  Messrs.  Mad- 
dock,  Dickson  and  Vernon  on  one  side,  and  Messrs.  Twigg,  Pindar 
and  Baker  on  the  other.     There  were  two  candidates  for  Sneyd, 
Mr.  Massey  and  Mr.  Edge.     Voting  papers  were  duly  issued  on 
the  22nd  of  September,  and  collected  on  the  25th.     The  majority 
of  votes  were  found  to  be  in  favour  of  Messrs.  Maddock,  Dickson 
and  Vernon  for  Burslem,  while  for  Sneyd  the  votes  were  exactly 
balanced.     Upon   inquiry  it   appeared    that   a  great  number  of 
voting  papers  had  been  filled  up  for  marksmen,  and  many  of  them 
attested  by  the  defendants,  who  were  active  partisans,  and  had 
attended   a  meeting  at   which   it  was  agreed    they    should  go 
round  to  the  different  houses  as  soon  as  the  voting  papers  were 
left,  obtain  them,  fill  them  up  with  the  names  of  their  candidates, 
and  replace  them  in  the  house,  to  be  ready  when  called  for.     The 
25th  section  of  the  Public  Health  Act  provides  that  if  any  voter 
cannot  write,  he  shall  affix  his  mark  at  the  foot  of  the  voting  pai)er 
in  the  presence  of  a  witness,  who  shall  attest  and  write  the  name 
of  the  voter  against  the  same,  as  well  as  the  initials  of  such  voter, 
against  the  name  of  every  candidate  for  whom  the  voter  intends  to 
vote.    The  charge  against  the  defendants  was,  that  they  had,  in  pur- 
suance of  a  general  design,  signed  their  names  as  attesting  the 
marks  of  the  voters,  whereas,  in  fact,  the  voters  had  not  signed,  or 
ftuthorized  the  affixing  of  their  names  to  the  voting  papers.     The 
3bject  was  to  create  a  majority  for  certain  of  the  candidates,  and 
to  prevent  the  success  of  the  others ;  thus,  on  the  one  hand  de- 
frauding those  candidates,  and  on  the  other,  injuring  the  voter  by 
lepriving  him  of  the  exercise  of  his  vote. 

The  formal  proofs  were  then  adduced  of  the  establishment  and 
institution  of  the  local  board,  and  the  proceedings  at  the  election 
n  question,  including  the  distribution  and  collection  of  the  voting 
)aper8 ;  the  voting  papers  bearing  the  attestation  of  the  defendant 
Hartshorn  to  the  mark  of  George  Garner,  were  put  in  and  arhnitted. 
Id  were  also  similar  attestations  by  the  other  defendants  severally, 
o  the  marks  of  voters  of  the  respective  names  of  John  Walton, 
Inn  Badderley,  William  Sillitoe,  and  John  Howell. 

John  Walton  stated  that  he  was  not  aware  that  a  voting  paper 
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Habtshobx 
audothsrs. 

185a 

Forgery. 


had  been  left  for  him  at  his  house,  and  had  not  signed  or  put  his 
mark  to  any  in  the  presence  of  the  defendant  Cowdack,  but  the 
witness  admitted  that  he  believed  his  wife  had  directed  the  voting 
paper  to  be  filled  up. 

Ann  Badderley  suso  said  she  had  not  put  her  mark  to  the  voting 
paper.  She  was  busy  washing  when  the  voting  paper  was  called 
for,  and  wished  not  to  interfere  in  the  matter.  Her  son,  who  was 
in  the  house,  told  her  a  few  hours  afterwards,  that  the  paper  was 
signed. 

William  Sillito  negatived  the  fact  of  his  filling  up  or  putting  his 
mark  to  the  paper,  but  said  he  gave  it  to  his  neighbour,  Samuel 
Ogden,  to  have  it  signed  in  the  same  way  as  he  had  done  his ;  the 
witness  knowing  how  Ogden  was  going  to  vote. 

Crompton,  J.,  then  stopped  the  case,  and  said :  This  does  not 
amount  to  forgery,  although  it  is,  undoubtedly,  an  irregular  pro- 
ceeding. It  appears  that  the  voting  ])apers  had  been  filled  up  bj 
the  defendants^  either  with  the  express  or  implied  consent  of  the 
voters,  or  with  the  consent  of  some  person  whom  the  defendants 
might  reasonably  believe  to  have  authority.  The  voters  were  all 
called  upon.  It  is  possible  that  the  irregularitv  committed  may  be 
indictable,  as  it  is  clear  the  statute  intended  that  the  voter  should 
aflSx  his  mark  propria  manuy  but  the  attestation  in  the  mode  adopted 
in  this  case  is  not  forgery.  There  is  no  false  statement  implied,  and 
the  essence  of  the  crime  of  forgery  is  making  a  false  entry  or  sig- 
nature, knowing  it  to  be  without  authority  and  with  intent  to 
defraud.  As  I  have  already  stated,  I  am  not  at  all  sure  that  some 
proceeding  might  not  have  been  framed  to  meet  this  case,  but  it  is 
certainly  not  forgery. 

The  learned  judge  then  directed  the  jury  to  acquit  the 
defendants. 

Verdict — Not  guUty, 

HuddlestoTif  for  the  prosecution. 

Rupert  Kettky  for  the  defendants. 
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OXFORD  cmcuiT. 

Staffordshire  Summer  Assizes,  1853. 

Stafford,  July  23. 

(Before  Mr.  Justice  Crompton.) 

Reg.  v.  Thomas,  (a) 

Embezzlement — Master  and  servant, 
A  "  butty  colUer,^  who  received  a  certain  sum  for  every  ton  of  coal  he 
raited^  was  also  allowed  to  sell  coal  for  his  employer^  the  owner  of  the 
eolliery.  It  was  the  prisoner's  duty  to  pay  over  the  gross  money 
received  on  such  sales,  and  he  was  subsequently  allowed  a  poundage 
thereon.  The  prisoner  having  converted  money  received  for  coal  to 
his  own  use,  and  neglected  to  account  for  it : 
Held,  that  although  the  sale  of  the  coal  was  not  compulsory,  he  was 
servant  to  the  owner  of  the  colliery,  so  as  to  support  an  indictment 
for  embezzlement, 

WILLIAM  THOMAS  was  indicted  for  feloniously  embez- 
zling, on  the  30th  of  January,  1853,  the  sum  of  1/.  17*.  11(/., 
the  moneys  of  William  Fleming  Fryer,  his  master.  In  two  other 
counts  the  prisoner  was  charged  with  embezzling  two  other  sums 
of  5/L  Is,  llrf.  and  2/.  18s.  respectively. 

It  appeared  that  the  prosecutor  was  a  coal  and  iron-master,  and 
the  prisoner  had  been  for  several  years  a  "  butty  collier,"  or 
**  charter  master  "  (the  two  terms  being  synonymous),  at  Dean's 
Colliery,  the  property  of  the  prosecutor.  He  was  engaged  by  the 
prosecutor's  agent,  but  not  under  any  written  agreement,  to  raise 
coal  and  load  it  on  the  carriages  of  customers.  It  was  the 
prisoner's  duty  to  find  and  pay  for  labour,  horses  and  tools  for  that 
purpose,  but  he  had  nothing  to  do  with  delivering  the  coal  or  finding 
carriages.  He  was  paid  2s,  9d.  for  every  ton  raised  by  him, 
whether  for  the  iron- works  or  for  sale.  Several  of  these  "  butty 
colliers "  were  employed  at  the  same  colliery  in  the  same  way. 
The  prisoner  had  succeeded  a  man  named  Cox,  who  sold  coal  to 
private  customers,  and  was  allowed  Ss.  6d.  for  every  20s.  worth  so 
sold;  and  although  nothing  was  said  to  the  prisoner  on  that 
subject,  he  continued  the  practice.  These  were  termed  **land 
sales ;"  and  his  authority  to  sell  and  receive  the  money  on  such 

(a)  Btportcd  by  J.  E.  Davib,  Esq.,  Btrriiter-at-Law. 
2e2 
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Kko.        Bales   was  recognised  by   the   prosecutor's  agent.      It   was  the 
Thomas.     Prisoner's  duty  to  pay  over  the  gross  proceeds  of  any  coal  sold  bv 

nim  to  Henry  Ladbury,  the  machine  clerk,  as  he  received  it.    If 

1853.  he  could  not  do  so  the  same  evening  it  was  his  duty  to  do  so  the 
EiJb^B^emenL  ^^^^  moming.  When  paid,  the  clerk  entered  the  sum  in  a  booL 
The  prisoner  had  no  authority  to  deduct  out  of  any  money  so 
received  by  him,  either  the  8*.  or  the  2*.  9rf.,  but  to  pay  it  over  at 
once  in  gross ;  but  he  was  allowed  to  draw  money  from  time  to 
time  on  account  of  the  coal  raised  to  the  surface,  ana  the  money  so 
received  on  account  was  deducted  at  the  monthly  settlement,  when 
the  balance  (for  tonnage  and  commission,  if  any),  was  handed 
to  him.  He  was  also  paid  for  *•  dead  work  "),  t.  «.,  repairs, "  head- 
injr,"  **  rolling,''  &c.  done  in  the  pit. 

It  appeared  on  cross-examination  of  the  prosecutor's  witnesses 
that  the  prisoner  might,  if  he  liked,  have  taken  pits  from 
other  coal  masters  and  worked  them  in  the  same  manner  and  at 
the  same  time  with  the  prosecutor's.  When  one  '*  butty  collier" 
succeeded  another,  it  was  customary  to  have  a  valuation  of  certain 
materials  in  use  in  the  pits,  and  the  incoming  "  butty  collier  "  to 
pay  his  predecessor  for  them,  and  this  course  was  adopted  in  this 
mstance.  The  accumulation  of  coal  at  the  pit's  mouth  was  in- 
jurious to  the  prisoner's  work,  and  therefore  the  removal  of  it  bv 
"  land  sales  "  when  the  consumption  at  the  iron  works  was  not 
sufficient,  was  beneficial  to  the  prisoner. 

It  was  proved  that  the  prisoner  had  sold  coal  to  three  different 

Eersons^  and  received  the  amounts  charged  in  the  indictment,  lie 
ad  given  receipts  for  three  sums,  using  for  that  purpose  the 
usual  printed  forms  of  the  prosecutor's  office.  The  prisoner  had 
not  accounted  for  these  sums.  He  subsequently  left  the  prose- 
cutor's employment  without  notice. 

At  the  close  of  the  case  for  the  prosecution, 
Rupert  Kettle  objected  that  the  offence  of  embezzlement  had  not 
been  substantiated.  The  relation  of  master  and  servant  did  not 
exist  between  Mr.  Fryer  and  the  prisoner.  There  was  nothing 
but  an  ordinary  contract  for  the  execution  of  certain  works.  In 
every  instance  where  the  legal  relationship  of  master  and  servant 
exists,  there  must  be  some  personal  service  to  be  performed  by  the 
latter.  The  facts  here  did  not  show  that  there  was  any  such  duty 
cast  upon  the  prisoner.  He  did  not  engage  to  raise  the  coal  by 
his  individual  hands,  for  it  appeared  that  he  might  have  had 
several  contracts  of  this  kind,  and  performed  them  all  by  his  servants. 
[Crompton,  J. — Your  argument  applies  to  the  raising  of  the 
coal.  The  question  is,  whether  the  receipt  of  the  money  on  the 
sale  of  coal  in  the  manner  proved,  was  a  receipt  of  money  as  a 
servant.  The  questions  appear  to  me  to  be  distinct.]  If  not  a 
servant  in  the  first  instance,  can  it  be  said  that  he  took  upon 
himself  that  character  by  the  sale  of  the  coal  to  customers  of  his 
own  selection,  that  sale  being  optional,  for  he  was  not  at  any 
time  bound  to  sell  ?  He  is  a  mere  volunteer,  his  dealings  being 
subsequently  recognised.   Suppose  the  case  of  a  contractor  making 
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a  rulway,  and  part  of  the  land  being  covered  with  timber,  the        Rk». 
operations  of  the  contractor  are  impeded,  and  he  offers  to  sell     j^^^j^^ 

the  timber,  and  the  owner  having  assented,  customers  are  obtained.        

Could  it  be  said  that  the  contractor  was  the  servant  of  the  owner?        1853. 

[Crompton,  J. — The  service  there  would  be  only  occasional,  and  vJ^^^ingnt, 

as  an  agent     I  do  not  know  that  the  duty  not  being  compulsory 

alters  tJie  case.     No  doubt  this  is  a  very  nice  distinction  between 

servant  and  agent.]     The  prosecution  will  rely  on  Barker's  case 

(1  D.  &  R.  19,  N.  P.),  where  it  was  held,  that  a  person  employed 

as  a  journeyman  in  the  trade  of  a  miller,  and  not  to  collect  moneys, 

but  was  in  the  habit  of  receiving  money  on  his  master's  account, 

might  be  guilty  of  embezzlement ;  but  there  the  prisoner  was  a 

hired  servant  [Cbompton,  J. — That  case  is  very  like  the  present 

But  without  it,  I  do  not,  on  consideration,  feel  much  difficulty. 

This  is  like  Spencer^s  case  (R.  &  R.  299),  where  the  prisoner  was 

employed  to  go  errands  when  he  liked,  and  it  was  held,  that  he 

might  be  a  servant  for  the  time.]     But  he  was  ordered  to  go  on 

each  particular  errand.     My  argument  is  that,  in  this  case  there 

was  no  authority  to  compel,  or  any  obligation  to  perform  in  any 

instance. 

Ceompton,  J. — The  point  has  been  argued  very  ingeniously, 
but  I  cannot  say  that  at  present  I  entertain  any  doubt  I  will 
consult  my  brother  Coleridge,  and  if  he  has  any  doubt  I  will  let 
you  know ;  at  present  I  am  of  opinion  that  the  prisoner  received 
the  money  as  servant  to  the  prosecutor,  and  that  it  was  his  duty  to 
pay  it  over  immediately  as  he  received  it. 

Verdict —  Guilty. 

Corbett,  for  the  prosecution. 

Rupert  Kettle,  for  the  prisoner. 

[No  iotiiDAtion  was  given  that  Mr.  Justice  Coleridge  dissented  from  the  opinion  of  Mr. 
Joslioe  Crompton. — J.  E.  D.] 
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OXFORD   CIRCUIT. 

Staffordshire  Summer  Assizes^  1853. 

Stafford^  July  23. 

(Before  Mr.  Justice  Crompton.) 

Reg.  r.  Mtott.  (a) 

Felony — Acting  under  false  pretence  of  the  process  of  the  Gmm^  Cowi 
Stat,  9  4-  10  Vict,  c,  95,  s,  57. 

The  Stat,  9  <5r  10  Vict,  c,  95,  s,  57,  which  enacts  that  every  person  who 
shall  act  or  profess  to  act  under  any  false  colour  or  pretence  of  Ae 
process  of  the  County  Court,  shall  be  guilty  of  felony^  is  confined  to 
the  use  of  false  instruments,  and  does  not  apply  to  a  mere  perbal 
CLSsertion  of  authority. 

Therefore,  where  the  prisoner  had  obtained  payment  of  a  sum  M 
discharge  of  a  debt  and  costs  from  a  defendant  {who  had  been  prt- 
Piously  duly  served  with  a  summons  in  the  County  Court\  hf 
pretending  that  he  was  an  officer  of  and  authorized  by  the  court  to 
receive  it,  it  was  held,  that  Che  offence  was  not  made  out. 

THE  indictment  alleged  that  the  prisoner,  John  Myott,  on 
the  30th  day  of  June,  A.D.  1853,  feloniously  and  unlawfullf 
did  act  under  a  certain  false  colour  and  pretence  of  the  process  of 
the  County  Court  of  Warwickshire,  holden  at  Birmingham,  against 
the  form  of  the  statute,  &c. 

In  the  second  count,  the  charge  was  that  the  ^naoner  prof essed 
to  act. 

The  third  count  alleged  that  the  prisoner  feloniously  and  unlaw- 
fully did  act  under  a  certain  false  colour  and  pretence  of  the 
process  of  the  County  Court  of  Warwickshire,  holden  at  Bir- 
mingham, to  wit,  under  the  false  colour  and  pretence  of  being 
authorized  and  empowered  to  issue  process  (to  wit)  an  execution 
in  the  said  County  Court,  against  one  John  Wwnwright,  at  the 
suit  of  one  John  Kingstone,  for  the  recovery  of  the  sum  of  li  7*. 
and  costs,  against  the  form  of  the  statute,  &c 

The  fourth  count  was  for  professing  to  act,  as  alleged  in  the 
third  count. 

The  indictment  was  framed  under  the  latter  port  of  the  57th 
section  of  the  9  &  10  Vict  c.  95,  which  enacts  that  "every  person 

(a)  Reported  by  J.  E.  Davis,  Esq.,  Bvrister-at-Law. 
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who  shall  forge  the  seal  or  any  process  of  the  court,  or  who  shall        Bbo. 
serve  or  enforce  any  such  forged  process,  knowing  the  same  to  be      mtott 

forged,  or  deliver  or  cause  to  be  delivered  to  any  person  any  paper        ' 

falsely  purporting  to  be  a  copy  of  any  summons  or  other  process        1854. 
of  the  said  court,  knowing  the  same  to  be  false,  or  who  shall  act       p^^ 
or  profess  to  act  under  any  false  colour  or  pretence  of  the  process  of 
the  said  courts  shall  be  guilty  of  felony, ^^ 

It  appeared  in  evidence  that  John  Kingstone  had  brought  an 
action  in  the  County  Court  of  Warwickshire,  against  Joseph 
Wainwright,  to  recover  I/.  Is,  for  goods  sold  and  delivered.  The 
summons  bore  date  the  7th  of  May,  1853,  and  called  on  the 
defendant  to  appear  on  the  7th  of  June.  He  did  not  do  so;  and 
on  the  30th  of  June  the  prisoner  called  at  Wainwright's  house, 
and  siud  he  was  authorized  by  the  court  to  receive  the  debt  and 
costs,  and  if  the  amount  was  not  paid  on  that  day,  or  before  ten 
o'clock  the  following  morning,  he  should  bring  an  execution  and 
take  the  goods.  The  sum  asked  for  by  the  prisoner  was  1/.  6«.  9d, 
for  the  debt.  Wainwright  showed  him  the  summons  claimed  \h  7s. 
The  prisoner  said  there  was  a  mistake,  and  if  he,  Wainwright, 
paid  him  1/.  Ss,  9d.  it  would  cover  all  expenses.  The  defendant 
went  with  the  prisoner  to  a  public  house,  and  there  paid  the  money. 

Crompton,  J.,  stopped  the  case  for  the  prosecution,  saying  that. 
In  bis  opinion,  the  charge  was  not  made  out,  as  he  thought  the  act 
of  Parliament  applied  to  false  instruments,  and  not  to  mere  false 
representations  as  to  the  authority  or  employment  of  the  prisoner. 
There  was  no  acting  or  professing  to  act  under  the  process  of  the 
County  Court 

The  prisoner  was  accordingly  acquitted. 

There  was  another  indictment  against  him  for  a  misdemeanor, 
in  obtaining  the  money  by  falsely  pretending  that  he  was  an  oflBcer 
of  the  County  Court,  and  a  person  authorized  by  the  court  to 
apply  to  Wainwright  for  payment  of  the  debt,  and  to  settle  the 
action.  It  appeared,  however,  doubtful  whether  the  prisoner  had 
not  been  authorized  by  Kingstone's  son,  to  obtain  the  money, 
and  the  sum  having  been  in  fact  paid  on  the  faith  that  the  prisoner 
was  authorized  by  the  plaintiff  in  the  action,  rather  than  by  reason 
of  any  supposed  authority  from  the  County  Court,  the  case  broke 
down,  and  the  prisoner  was  discharged. 

Rupert  Kettle  for  the  prosecution. 

The  prisoner  was  not  defended  by  counsel. 
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COUKT  OF  CRIMINAL  APPEAL. 

November  11,  1854. 

(Before  Jervis,  C.J.,  Alder80n,B.,  Coleridge,  J.,  Martin,  R 
and  Crowder,  J.) 

Beg.  v.  Morgan  and  another,  (a) 

Larceny — Fraud — False  sale, 

A.  and  B,  by  false  representations  induced  C.  to  become  the  purchaser  o( 
a  dress  for  25;.  They  then  took  one  guinea  out  of  her  hand,  ike 
being  taken  by  surprise,  and  neither  consenting  or  resisting^  and  left 
with  her  a  dress  of  considerably  inferior  value,  but  refused  to  give  her 
one  which  they  had  promised  to  give  if  she  would  buy  thai.  Upon  a 
case  reserved  the  question  put  was,  whether  the  facts  warranted  a 
verdict  of  gvVty  ? 

Held,  that  they  did,  the  court  being  bound  to  assume  that  ii  was  part  <^ 
the  fraud  to  obtain  the  property  by  a  false  sale, 

AT  the  last  Quarter  Sessions  for  the  parts  of  Kesteven 
in  the  county  of  Lincoln,  Hugh  Morgan  and  John 
Mackeowan  were  indicted,  for  that  they  on  the  29th  Sept  1854, 
feloniously  did  steal  certain  money  of  Jane  Jones,  of  the  moneys, 
goods,  and  chattels  of  the.said  Jane  Jones. 

Upon  the  trial  it  was  proved  that  Jane  Jones,  the  prosecutrix, 
lived  at  Stoke  Hall,  in  these  parts  and  county,  as  laundry  miud; 
and  it  was  also  proved  by  her  and  Emily  Smith,  her  fellow  servant, 
that  on  the  29th  Sept  last  the  two  prisoners  came  to  Stoke  Hall, 
that  Morgan,  who  was  dressed  as  a  sailor,  represented  himself  to 
be  a  Frenchman,  and  unable  to  speak  English,  and  that  Mackeowan 
was  his  interpreter,  and  would  explain.  Mackeowan  explained 
that  Morgan  was  a  sea  captain,  and  must  sell  off  his  goods  that 
night  to  get  to  his  ship  the  next  morning.  Morgan  produced  and 
offered  the  prosecutrix  a  dress  for  sale,  and  signified,  through  his 
interpreter,  that  the  price  was  25*. :  and  if  she  would  give  25*.  for 
it  he  would  give  her  another  dress  worth  12*.,  which  he  also  pro- 
duced. The  prosecutrix  agreed,  and  having  one  sovereign  and  one 
shilling  in  her  pocket  she  took  it  out,  and  whilst  holding  it  in  her 
hand  Morgan  opened  her  hand  and  took  the  guinea  out  of  it  He 

(a)  Beported  bj  A.  Bittleston,  Esq.,  BarrUter^at-Law. 
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lid  not  take  it  forcibly,  nor  would  prosecutrix  say  that  it  was  against 

ler  will ;  nor  was  it  by  her  consent.     He  took  her  by  surprise.  ^ 

Prosecutrix  then  borrowed  4^.  of  a  fellow-servant,  but  Morgan  "iSJ^al^ 

-efused  to  take  it,  "  for  she  had  borrowed  it ;"  and,  addressing  the       

)ro8ecutrix  in  English,  he  said  she  was  a  bad  woman,  and  had  told        ^^^' 
i  lie,  and  he  should  not  produce  the  other  dress ;  he  then  laid  down    Lareatg^ 
he  dress  first  offered,  and  packed  up  the  other.     Seeing  the  pri-  Prttmded  taU, 
ioners  about  to  go  away,  the  prosecutrix  told  the  prisoner  Morgan 
ihe  should  send  some  one  after  him  if  he  did  not  produce  her 
Iress ;  he  replied  she  might  send  for  the  devil,  and  both  prisoners 
vent  away.     The  prosecutrix  sent  to  the  constable,  and  had  both 
)ridoners  apprehended  in  a  neighbouring  village  the  same  evening. 
Prosecutrix  believed  the  dress  left  by  the  prisoners  to  be  of  the 
•alue  of  I4ts.     Emily  Smith  valued  it  at  9^. 

Upon  these  facts  the  jury  found  both  prisoners  guilty,  and  they 
vere  sentenced  to  three  calendar  months'  imprisonment  in  the 
3ouse  of  Correction,  and  bail  to  appear  and  receive  judgment  not 
laving  been  offered,  they  are  now  in  prison  upon  such  sentenca 
)n  the  part  of  the  prisoners  it  was  contended  that  no  felony  was 
committed  by  them ;  that  it  was  a  mere  breach  of  contract ;  that 
lo  felonious  intent  existed  in  their  minds,  and  that  the  jury  were 
lot  warranted  on  the  foregoing  facts  in  finding  them  guilty ;  and  a 
ase  was  urgently  requested. 

The  question  I  now  most  respectfully  submit  to  the  court  of  Her 
iflajesty's  justices  of  either  bench  and  the  barons  of  the  Exchequer, 
i  whether  the  above  facts  warrant  in  point  of  law  the  finding  of 
he  jury  in  this  case? 

No  counsel  appeared. 

Jebyis,  C.J.  (after  stating  the  facts  as  above.) — We  are  of 
pinion  that  the  facts  warrant  the  finding.  We  are  bound  to  as- 
ume  that  the  jury  were  properly  directed  by  the  chairman,  and 
hat  they  found  that  it  was  part  of  the  scheme  that  the  property 
iras  to  be  obtiuned  by  a  false  sale.  If  so,  there  was  no  contract, 
mt  a  fraud  whereby  the  felony  was  committed. 

Conviction  affirmed,  (b) 

(6)  There  are  manj  cases  in  which  prisoners  have  been  oonncted  of  larcenj — where  pos- 
cnion  of  the  property  has  been  frandnlentlj  obtained  by  means  of  a  pretended  sale:  (A  t. 
^myheU^Bj.  &M00.  C.  C.  179  ;  R,  r.  Sharpku,  1  Leach,  92.) 
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COURT  OF  CRIMINAL  APPEAL. 

November  II,  1854. 

(Before  Jeryis,  C.  J.,  Alderson,  B.,  Coleridge,  J.,  Martha,  R, 
and  Crowder,  J.) 

Reg.  r.  HOBSON.  (a) 

Felonious  receiving — Evidence  for  the  jury. 

Upon  an  indictment  for  feloniousfy  receiving  a  hat  and  a  waid^^  U  wo 
proved  that  in  consequence  of  information  received  from  L.  {the  tiurf), 
a  constable  went  to  a  room  in  a  lodging-house  where  the  primmer  deft, 
andt  in  a  box  in  that  room,  found  the  stolen  hat.  J%e  prisomer  pro- 
duced it  at  oncCf  and  admitted  that  L,  had  brought  it  there  ;  but  demsi 
any  knowledge  of  the  watch.  On  the  following  day  he  was  taken  ial9 
custody^  andj  after  he  had  left  the  house,  he  UM  tke  constable  that  k 
knew  where  the  watch  was,  but  did  not  like  to  say  anything  about  it 
before  the  people  in  the  house.  The  watch  was  not  found  at  the  fati 
place  to  which  he  took  the  constable,  but  he  afterwards  sent  a  boy  fcf 
it ;  and  the  boy  having  brought  it  to  him,  he  gave  it  to  the  constable: 

Held,  there  was  sufficient  evidence  to  go  to  the  jury  of  a  fdonumdy 
receiving, 

THE  prisoner,  George  Hobson,  was  tried  at  the  West  Riding 
Sessions,  held  at  Rotherham  on  the  20th  June  last,  upon  a 
charge  of  feloniously  receiving  from  William  Levick  one  watch, 
one  hat,  and  1^.,  the  property  of  James  Birkenshaw,  and  was  foonil 
guilty  and  sentenced  to  he  imprisoned  and  kept  to  hard  labour  in 
the  house  of  correction  at  Wakefield  for  twelve  calendar  month& 
William  Levick  had  previouslv  at  the  same  sessions  pleaded  goiltj 
to  the  theft.  Upon  the  trial,  William  Langhton,  a  policeman, 
proved  that  on  the  8th  of  June  last  he  went  to  prisoner^  house  in 
consequence  of  something  he  had  heard  from  William  Levick,  the 
party  charged  in  the  indictment  as  the  thief;  that  Levick  took 
witness  there  ;  that  witness  asked  the  prisoner,  who  was  in  bed,  if 
Levick  had  brought  a  hat  there ;  that  the  prisoner  said  **  Yes  ;* 
that  the  prisoner  then  got  out  of  bed  and  took  the  hat  out  of  a  box 
in  the  comer  of  a  room,  and  gave  the  hat  to  witness ;  that  witness 
asked  the  prisoner  if  he  knew  anything  about  the  watch,  that  the 
prisoner  said  he  did  not ;  that  witness  went  the  next  diay  to  the 
prisoner's  house  and  took  him  into  custody ;  that  witness  told  the 

(a)  Baported  bj  A.  BiTTLiarroM,  Esq.,  Banifiar-ai-Lftw. 
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risoner  that  he  (witness)  would  most  likely  trace  the  watch  and 
ho  had  it ;  that  when  witness  and  the  prisoner  got  outside  the 
:)U8e,  the  prisoner  said  he  did  not  like  to  say  anything  about  the 
atch  before  the  folks  in  the  house^  but  he  knew  where  it  was — 
lat  it  was  planted — that  it  was  at  Mr.  Wostenholme's ;  that  wit- 
3SS  and  the  prisoner  went  to  Mr.  Wostenholme's,  but  could  not 
dd  a  watch  tnere ;  that  prisoner  then  called  to  a  boy  and  asked 
m  to  get  the  watch ;  that  the  watch  was  afterwards  brought  by 
le  boy  to  the  prisoner,  who  gave  it  to  witness. 

On  cross-examination,  the  witness  said  that  the  house  where  the 
risoner  lived  was  a  lodging-house;  that  witness  did  not  know 
hether  the  thief  Levick  lived  there  or  not,  or  whether  or  not  the 
risoner  had  exclusive  possession  of  the  room  where  the  hat  was 
lund,  that  witness  did  not  notice  how  many  beds  were  in  the  room 
here  the  hat  was  found ;  that  when  the  prisoner  said  he  knew 
[>thing  about  the  watch,  there  were  several  people  in  the  house 
anding  round  him.  It  was  objected  by  the  pnsoner's  counsel,  that 
lere  was  no  evidence  to  go  to  the  jury.  First,  as  to  the  hat ; 
ecause  there  was  not  sufficient  evidence  of  the  prisoner*s  possession 
f  it,  the  house  where  the  hat  was  found  being  a  lodging-house,  and 
le  prisoner  having  had  no  exclusive  possession  of  the  room* 
econdly,  as  to  the  watch  ;  because  the  prisoner  was  not  shown  to 
ave  possession  of  it  All  the  evidence  was,  that  the  prisoner  knew 
here  the  watch  was.  The  court  overruled  the  objection,  being 
r  opinion  that  there  was  sufficient  evidence  to  go  to  the  jury ; 
Qt  granted  a  case  for  the  opinion  of  the  judges. 

No  counsel  was  instructed  in  this  case. 

Jervis,  C.J. — We  are  all  clearly  of  opinion  that  there  was  evi- 
ence  to  go  to  the  jury. 

Conviction  affirmed. 


Bxo. 

H0B8ON. 

IS54. 

Reotiem^ — 
Efridtnoe, 
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COURT  OF  CRIMINAL  APPEAL. 

November  11,  1854. 

(Before  Jebvis^CJ.,  Aldebson,  B.^  Coleridge,  J.«  Mabtik^B^ 
and  Cbowdeb,  J.) 

Reg.  v.  Richabd  CLABKE.(a) 

Rape — ConsefU — Carnal  connexion  under  cireumsianees  wkiek  Mut 
the  woman  to  believe  that  the  man  is  her  husband. 

If  a  married  woman  assents  to  carnal  connection  with  a  man  under  At 
belief  that  he  is  her  husbandy  the  man  cannot  be  convicted  i^  rape. 

THE  followii^  case  was  stated  for  the  opinion  of  this  court  by 
Crowder,  J. : — 
Richard  Clarke  was  tried  before  me  at  the  last  York  Asazes, 
on  the  16th  July,  1854,  on  an  indictment  charging  him  in  the 
usual  form  with  committing  a  rape  on  the  person  of  Jane  Ma^ 

Stroyd,  the  wife  of  John  Murgatroyd.  It  appeared  in  evidence 
iX  Jane  Murgatroyd  went  to  bed  at  half-past  nine  o'clock  in  the 
evening,  leaving  the  outer  door  of  her  house  unfastened,  in  the 
expectation  of  her  husband's  return  home*  Slaving  fallen  asleep, 
she  was  awakened  at  about  half-past  two  o'clock  by  a  man  whom 
she  believed  to  be  her  husband  passing  over  her  and  setting  into 
bed  on  the  opposite  side  froia  tnat  on  which  she  was  Tying.  She 
then  fell  asleep  again ;  and  in  about  ten  minutes  was  awakened 
by  the  man  in  oed  with  her  drawing  her  towards  him  and  haviiv 
connexion  with  her.  She  assented  to  the  connexion  in  the  bdia 
that  the  man  was  her  husband.  She  afterwards  fell  asleep  agib 
and  awoke  in  about  twenty  minutes,  and  then  first  disooTered  tlat 
the  man  in  bed  with  her  was  the  prisoner  at  the  bar,  who^  u 
soon  as  he  found  himself  detected,  jumped  out  of  the  bed  and 
went  away.  The  jury  found  the  prisoner  guilty ;  but  they  fbond 
also  that  when  he  entered  the  bed  of  Jane  Mnrgatzoyd,  he  in- 
tended to  have  connexion  with  her  fraudulently,  but  not  by  fbroe, 
and,  if  detected,  to  desist ;  whereupon  I  respited  the  sentence 
reserving  for  the  opinion  of  the  Court  of  Crinunal  Appeal  ^ 
question  whether,  upon  the  above  state  of  facts  and  finding  of  the 
jury,  the  prisoner  is  entitled  to  an  acquittal. 

R.  B.  Cbowdsb. 

(a)  Reported  bj  A.  Biitlxstoh,  Esq.,  Btixittar-at-Lftw. 
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No  counsel  was  instructed  on  behalf  of  the  prisoner* 

B.  Hall  appeared  for  the  crown. 

Jervis,  C  J. — How  can  you  get  rid  of  the  authority  of  B.  v. 
Jackson  (Russ.  &  Ry.  487.) 

HalL — The  question  is,  whether  that  can  be  supported  ? 

Crowder,  tJ. — I  reserved  this  case,  because  it  is  stated  in  the 
*eport  of  B,  y.  Jackson^  that  several  of  the  judges,  who  held  that 
he  offence  was  not  rape,  intimated  that  if  the  case  should  occur 
igain,  they  would  advise  the  jury  to  find  a  special  verdict. 

HalL — The  opinion  of  the  judges  in  that  case  was  not  unanimous. 
?our  thought  the  prisoner  guuty  of  rape ;  though  eight  judges 
leld  the  contrary.  The  facts  are  not  distinguishable;  because 
here  the  jury  found  that  the  prisoner  intended  to  have  connexion 
%'ith  the  woman  if  he  could  pass  as  her  husband,  but  not  to  force 
ler  if  she  discovered  the  fraud,  and  being  indicted  for  burglary 
vithjntent  to  commit  a  rape,  he  was  held  entitled  to  an  acquittal. 
That  decision  has  been  followed  in  subsequent  cases ;  and  the  only 
question  is,  whether  the  matter  is  still  open  for  argument ;  if  it  is, 
;he  point  would  be  that  no  man  is  allowed  by  law  to  take  advan- 
:age  of  his  own  fraud ;  and  that  the  cases  with  regard  to  burglary, 
n  which  it  has  been  held  that  admission  obtained  by  fraud  amounts 
;o  a  breaking  by  construction  of  law,  are  in  point  (1  Buss,  on 
:;rimes,  793.) 

Jervis,  C.J. — We  cannot  permit  this  matter  to  be  opened  now. 
IVe  have  spoken  to  several  of  the  other  judtjes  upon  the  subject, 
ind  they  all  think  that  the  decision  in  B,  v.  Jacksotiy  is  conclusive. 

Alderson,  B. — Most  of  us  think  it  right. 

Coleridge,  B.,  Martin,  B.,  and  Crowder,  J.,  concurred. 

Conviction  gnashed,  {h) 


Rio. 

Clabkb. 

1S54. 

Content 

indttoedbjf 

fraud. 


(V)  It  VMLj  be  coriTenient  to  notice  the  cases,  in  which  this  question  has  been  considered  since 
be  case  of  A  t.  Jodbow.  In  R.  t.  5biifirf«r»  (8  Car.  &  P.  265),  Gomey,  B.,  in  summing 
i|>,  aftid  :  **  I  am  bound  to  tell  jon  that  the  eTidence  in  this  case  does  not  establish  the  charge 
ootaioed  in  this  indictment,  as  the  crime  was  not  committed  against  the  will  of  the  prose- 
atrix.  as  she  consented,  believing  it  to  be  her  husband."  In  R.  t.  Williant  (8  Car.  &  P.  286), 
Im  ease  was  opened  on  the  part  of  the  prosecution  as  distinguishable  from  JL  t.  Jaduon, 
ccanae  the  prosecutrix  having  discorered  the  fraud  before  the  prisoner  had  completed  his  pur- 
«ae.  resisted,  and  notwithstanding  that  resistance  the  prisoner  went  on  to  complete  his  purpose; 
at  when  the  prosecutrix  gave  her  eridence  it  appeared  that  she  assented  to  the  connexion 
mdcr  the  belief  that  the  prisoner  waa  her  husband,  and  that  she  did  not  discover  who  it  was 
ntil  the  ooonexiuo  waa  over.  Whereupon  Alderson,  B.  observed  :  **  That  outs  an  end  to  the 
autml  part  of  the  charge.  R.  v.  Jackaon  is  in  point ;"  but  Mr.  Greaves  say^  in  a  note  to  his 
diu  of  Buaa.  on  Crimes  (vol.  1,  p.  678),  that  if  the  facU  had  appeared  in  evidence  as  they 
rere  opened,  the  questioQ  would  have  been  reserved  for  the  opinion  of  the  judges.  In  both 
iMse  caaae  the  prisonets  were,  however,  convicted  of  an  assault  under  1  Vict,  c  85.  s.  11; 
(od  in  /Z.  T.  Com  (4  Cox  C.  C  220),  those  decisions  were  quoted  and  not  disapproved  of  in 
hat  respect  In  that  case  the  prosecutrix  made  no  resisUnce,  being  ignorant  of  the  nature  of 
he  ftct,  and  believing  that  the  prisoner,  a  surgeon,  was  treating  her  medically  with  a  view  to 
icr  care  ;  and  it  was  held,  that  the  prisoner's  conduct  amounted  in  law  to  an  assault  That 
see,  bow«?«,  ia  distinguiBhaUe  from  the  two  oasea  above  mentionod  ;  for,  as  was  observed  by 
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Reo  od«  of  the  jiid|;«i,  the  pnseeatriz  there  did  not  aasent  to  whmt  the  priioMr  retDj  did  ;  and 

V.  there  oertniilj  seems  great  difficulty  in  the  proposition,  that  a  man  who  is  entitled  to  be 

Clarks.       acquitted  npon  a  charge  of  rape  on  acconnt  of  the  woman's  consoDt  (thoof  h  obtained  {nodn- 

.  Initlj),  maj,  upon  the  Tory  same  transaction,  be  oooTicted  of  an  assault.     See  R,  v.  J2esd 

1854.  (1  Den-  0.  C.  377  ;  3  Cox  C.  0.  266),  where  the  prisonen  having  been  oooTielod  of  a  oom- 

mon  assault  on  a  girl  of  nine  years  of  age,  she  having  been  an  assenting  party  to  the  eeonectko 

Jiape-^        which  took  place,  though  from  her  tender  years  she  did  not  know  what  she  was  about,  the  eoo- 

Content        Tiction  was  held  wrong,  upon  the  authority  of  R.  t.  Martm  (9  Moa  C.  G.  123.)  See  thegrouodi 

mtheed  h$      of  that  case  explained  by  Patteson,  J.  (9  Car.  &  P.  215.)    If  it  is  proved  that  she  did  not  odd. 

fraud.         BSDt,  a  conviction  for  an  assault  might  be  justified,  though  by  reason  of  the  tender  age  of  U» 

pmeecutrix,  her  consent  or  resbtanoe  might  not  be  material  to  the  principal  offwoe:    {R,  ?. 

Aihbold,  2  Coj.C,C.  115.) 

In  R,  V.  CampUn  (1  Cox  C.  0.  220  ;  1  Den.  89),  the  proeecntriz  was  mads  insensible  \ij 
liquor  administered  to  her  by  the  prisoner  for  the  purpoee  of  exciting  deaire ;  and  whilst  she 
was  in  that  condition  he  had  connection  with  her.  A  majdrity  of  the  judges  held,  that  he  vts 
guilty  of  rape  ;  and  in  the  Addenda  to  1  Den.,  there  is  the  following  note  of  the  resMos  ftr 
that  decision,  supplied  by  Parke,  B.  : — "  Of  the  judges  who  are  in  favour  of  the  cooridioo, 
several  thought  that  the  crime  of  rape  is  committed  by  violating  a  woman  when  she  ii  io  t 
state  of  insensibility  and  has  no  power  over  her  will,  whether  sudi  state  is  caused  by  the  mu 
or  not,  the  accused  knowing  at  that  time  that  she  is  in  that  state  ;  and  Tindal,  C.  J^  aod 
Parke,  B.  remarked,  that  in  the  sUt.  (Weetm.  2,  o.  34),  the  ofienoe  of  rape  is  described  to  be 
ravishing  a  woman  where  she  did  not  consent,  and  not  ravbhing  Offomit  her  wilL  Bat  tO 
the  ten  judges  agreed  that  in  this  case,  where  the  prosecutrix  was  made  insensible  by  the  act 
of  the  prisoner,  and  that  an  unlawful  act,  and  when  also  the  prisoner  must  have  known  tkit 
the  act  was  against  her  consent  at  the  last  moment  that  she  was  capable  of  exerasing  bcr 
will,  because  he  had  attempted  to  procure  her  consent  and  failed,  the  ofienee  of  rape  v» 
committed.**  The  three  dissenting  judges  appear  to  have  thonght  that  this  could  not  be  eoo- 
sidered  sufficiently  proved.  In  R  v.  /^on  (2  Cox  C.  C.  115),  which  waa  the  oaae  of  so  idkt, 
the  same  doctrine  was  applied ;  and  the  prisoner  convicted:  (See  alio  R.  t.  iV^t6.  ISS.) 
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COURT  OF  CRIMINAL  APPEAL 

November  II,  1854. 

(Before  Jeryis,  C.J.,  Alderson,  B.,  Coleridge,  J.,  Martik.B.^ 
and  Crowder,  J. 

Reg.  v.  Catherine  WEST.(a) 

Larcevn^ — Property  lost  or  mislaid — Finding  under  circumstances  which 
do  not  warrant  the  finder  in  treating  it  as  lost. 

In  order  to  prevent  the  taking  of  goods  by  a  finder  from  being  larceny^ 
it  is  necessary  that  they  should  be  found  in  such  a  place  and  under 
such  circumstances  as  would  warrant  the  taker  in  presuming  that  the 
owner  did  not  know  where  to  find  them. 

A  customer  left  his  purse  upon  the  prisoner's  stall  in  a  market^  and  it 
being  pointed  out  to  her  by  a  stranger,  she  took  possession  of  it,  but 
denied  all  knowledge  of  it  when  the  customer  returned  to  claim  it. 
The  jury  found  that,  when  the  prisoner  took  it,  she  intended  to  appro^ 
priate  it  to  her  own  use,  but  that  at  that  time  she  did  not  know  the 
owner. 

Held,  that  this  was  not  a  finding  of  property  under  circumstances  which 
justified  the  prisoner  in  treating  the  property  as  lost,  and  that  she 
was  therefore  properly  convicted  of  larceny. 

If  the  case  had  been  one  of  finding  lost  goods,  it  would  have  been 
necessary  to  ask  the  jury,  whether  the  prisoner,  when  she  took  the 
purse,  reasonably  believed  that  the  owner  cotdd  not  be  found. 

THIS  was  a  case  stated  by  the  Recorder  of  Leicester. 
Catherine  West,  the  prisoner  in  this  case,  was  tried  before 
me,  the  Recorder  of  the  borough  of  Leicester,  at  the  last  Mid- 
sommer  Quarter  Sessions  of  the  Jreace  for  the  said  borough,  upon  an 
indictment  for  simple  larceny,  in  having  feloniously  stolen  on  the 
27  th  of  May  last,  at  the  parish  of  St  Martin,  in  the  said  borough, 
one  parse,  nve  sovereigns,  ten  half-sovereigns,  eight  half-crowns, 
twenty  shillings,  and  forty  sixpences,  the  goods,  chattels,  and 
monies  of  WilUam  E/vatt. 

The  prosecutor,  in  making  a  purchaoe,  left  his  purse  on  the 
prisoneiPs  stall  in  Leicester  market,  unperceived  by  either  of  them* 

A  stranger  pointed  it  out  to  the  prisoner  (and  supposing  it  to 
be  her  own)  reproved  her  carelessness.  She  put  the  purse  into  her 
pocket  and  rephed,  ^  Ye8»  it  is  a  wonder  it  was  not  gone  before  this." 
She  took  an  early  opportunitv  to  conceal  the  purse,  and  on  the 
proeecutor's  returning  to  search  for  it,  denied  all  Knowledge  of  it. 

(a)  Reported  bj  A.  BrmjESioir,  Eiq.,  Bjunistor-at-Law. 
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Rko.  The  counsel  for  the  prisoner  relied  upon  Reg.   v.  PretUm  (21 

„/•  L.  J.  41,  M.  C.)  and  Reg.  v,  Thurbom  (1  Den.  CJ.  Cas.  387 ;  S.  C. 

_        nom.,R.  V.  fi'ood,  3  Cox  C.  C.  453.) 

1854.  I  put  two  questions  to  the  jury.     1st.  Did  the  prisoner  take 

,  up  the  purse,  knowing  that  it  was  not  her  own,  and  intend  at 

Prope^hHor  that  time  to  appropriate  it  to  her  own   use  ?      2ndly.  Did  the 

mulaid,      prisoner  know  who  was  the  owner  of  the  purse  at  the  time  she 

took  it? 

The  jury  answered  the  former  question  in  the  affirmative,  and 
the  latter  in  the  negative,  and  I,  therefore,  directed  a  verdict  of 
guilty  against  the  prisoner  to  be  recorded. 

I  reserved  a  case  for  the  opinion  of  the  Court  of  Criminal 
Appeal,  whether,  under  the  circumstances  above  stated,  the  pri- 
soner was  properly  convicted  ? 

The  judgment  upon  the  conviction  was  postponed,  and  the  pri- 
soner was  discharged  on  recognizance  of  bail  to  appear  and  receive 
judorment  at  the  sessions  nest  after  this  case  should  be  beard  and 
decided. 

No  counsel  were  instructed  in  the  case. 

[The  following  passages  from  the  judgment  in  R.  v.  TTiurbom, 
1  Den.  C.  C.  388.  are  important  with  reference  to  the  ground  upon 
which  this  case  is  decided.  "  It  cannot,  indeed,  be  doubted  that  if 
at  this  day  the  punishment  of  death  was  assigned  to  larceny,  and 
usually  carried  into  eiTect,  the  appropriation  of  lost  goods  would 
never  have  been  held  to  constitute  that  offence,  and  it  is  certain 
that  the  alteration  of  punishment  cannot  alter  the  definition^of  the 
offence.  To  prevent,  however,  the  taking  of  goods  from  being 
larceny,  it  is  essential  that  they  should  be  presumably  lost,  that  is, 
that  they  should  be  taken  in  such  a  place  and  under  such  circum- 
stances as  that  the  owner  would  be  reasonably  presumed  to  have 
abandoned  them,  or  at  least  not  to  know  where  to  find  them. 
Therefore,  if  a  horse  is  found  feeding  on  an  open  common,  or  on 
the  side  of  a  public  road,  or  a  watch  found  apparently  hidden  in  a 
hay  stack,  the  taking  of  these  would  be  larceny,  becau^  the 
taker  had  no  right  to  presume  that  the  owner  did  not  know  where 
to  find  them ;  and,  consequently,  had  no  right  to  treat  them  as  lost 
goods.  •  •  •  It  appears,  however,  that  goods  which 
do  fall  within  the  category  of  lost  goods,  and  which  the  taker 
justly  believes  to  have  been  lost,  may  be  taken  and  converted  so  as  to 
constitute  the  crime  of  larceny,  when  the  party  finding  may  be 
presumed  to  know  the  owner  of  them,  or  there  is  any  mark  upon 
them,  presumably  known  by  him,  by  which  the  owner  can  be 
ascertained. 

Whether  this  is  a  qualification  introduced  in  modem  times,  or 
which  always  existed,  we  need  not  determine.  It  may  have  pro- 
ceeded on  the  construction  of  the  reason  of  the  old  rule.  Quia 
dominus  rerum  non  apparet^  ideo  cujus  sunt  incertum  est^  and  the  rule 
is  held  not  to  apply  when  it  is  certain  who  is  the  owner ;  but  the 
authorities  are  many,  and  we  believe  this  qualification  has  been 
generally  adopted  in  practice,  and  we  must,  therefore^  consider  it  to 
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he  the  established  law.  There  are  many  reported  cases  on  this  subject.        ^^' 
Some  where  the  owner  of  the  goods  may  be  presumed  to  be  known       ^^ 

from  the  circumstances  under  which  they   are  found ;    amongst        

these  are  mentioned  the  cases  of  articles  left  in  hackney  coaches        ^854. 
by  passengers,  which  the  coachman  appropriates  to  his  own  use,  or     Larcmy— 
a  pocket-book  found  in  a  coat,  sent  to  a  tailor  to  be  repaired,  and  Propiriy  hat  or 
abstracted  and  opened  by  him.     In  these  cases  the  appropriation       mislaid. 
has  been   held   to  be  larceny.     Perhaps    these  cases   might   be 
classed  amongst  those  in  which  the  taker  is  not  justified  in  con- 
cluding that  the  goods  were  lost,  because  there  is  little  doubt  he 
must  have  believed  that  the  owner  would  know  where  to  find  them 
again,  and  he  had  no  pretence  to  consider  them  abandoned  or 
derelict,  (a)       *         *         *         The  result  of  these  authorities  is, 
that  the  rule  of  law  on  this  subject  seems  to  be  that  if  a  man  find 
goods  that  have  been  actually  lost,  or  are  reasonably  supposed  by 
nim  to  have  been  lost,  and  appropriates  them  with  intent  to  take 
the  entire  dominion  over  them,  really  believing  when  he  takes 
them  that  the  owner  cannot  be  found,  it  is  not  larceny.    But  if  he 
takes  them  with  the  like  intent  though  lost,  or  reasonably  supposed 
to  be  lost,  but  reasonably  believing  that  the  owner  can  be  found, 
it  is  larceny. 

In  applying  this  rule,  as  indeed  in  the  application  of  all  fixed 
niles,  questions  of  some  nicety  may  arise,  but  it  will  generally  be 
ascertained  whether  the  person  accused  had  reasonable  belief  that 
the  owner  could  be  found  by  evidence  of  his  previous  acquaintance 
with  the  ownership  of  the  particular  chattel,  the  place  where  it 
^  foand,  or  the  nature  of  the  marks  upon  it.  In  some  cases  it 
Would  be  apparent ;  in  others,  appear  only  after  examination.] 

The  judges  retii*ed  to  consider  the  case  ;  and  upon  their  return, 
the  judgment  of  the  court  was  pronounced  by 

Jervis,  C.J* — The  question  reserved  in  this  case  is,  whether,  Judgment 
Under  the  circumstances  stated,  the  prisoner  was  properly  convicted, 
and  we  are  all  of  opinion  that  she  was«  The  facts  proved  in  evi- 
dence were  these.  (His  Lordship  then  stated  the  facts  as  above.) 
If,  therefore,  the  evidence  had  shown  that  this  was  lost  property, 
the  case  would  have  been  imperfectly  dealt  with,  because  in  that 
case  the  question  ought  to  have  been  put  to  the  jury,  whether  she 
had  reasonable  means  of  finding  the  owner,  or  reasonably  believed 
that  the  owner  could  not  be  found.  But,  in  fact,  this  is  not  a  case 
of  lost  property  at  all ;  here  the  prisoner  could  have  no  reason- 
able ground  for  supposing  that  it  was  lost  property ;  and  the  dis- 
tinction is  quite  clear  between  property  mislaid,  that  is,  put  down 
and  left  in  a  place  to  which  the  owner  would  be  likely  to  return 
for  it,  and  property  lost.  Now  in  this  case,  the  purse  could  not 
be  treated  as  lost ;  the  prisoner  must  have  known  that  in  all  pro- 
bability it  would  occur  to  the  owner  where  he  had  left  it,  and  that 
he  would  return  for  it ;  and  that  being  so,  the  question  as  to  posses- 
sion by  finding,  which  arose  in  ThurboriCs  case,  does  not  arise  here. 

Conviction  affirmed, 

(a)  See  /?.  t.  Pierce,  ante,  p.  117. 
VOL.  VL  '  2    F 
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COURT  OF  CRIMINAL  APPEAL. 

November  11,  1854. 

(Before  Jervis,  C.  J.,  Alderson,  B.,  Coleridge^  J.,  Martin, B. 
and  Crowder^  J. 

Reg.   V,    ShaRPB  and  ANOTHER.(a) 

Larceny —  Ventie — Carriage  passing  through  different  counties. 

Stat.  7  Geo,  4,  c.  64,  *.  13,  w  not  confined  to  the  carriages  of  common 
carriers  or  public  conveyances  ;  but,  if  property  is  stolen  from  any 
carriage  employed  in  any  journey,  it  authorises  the  trial  of  ike 
offender  in  any  county  throitgh  which  the  carriage  has  passed. 

HENRY  SHARPE  and  George  Charles  were  Indicted  at  the 
Middlesex  October  Quarter  Session,  held  at  Clerkenwell, 
for  stealing  a  quantity  of  oats  and  beans  the  property  of  their 
employers  the  Great  Northern  Railway  Company;  and  Heniy 
Brown  was  indicted  for  feloniously  receiving  the  same. 

It  appeared  in  evidence  that  the  two  prisoners,  Sharpe  and 
Charles,  were  carmen  of  the  company,  and  that  on  the  morning  of 
the  18th  September  thejr  left  the  Great  Northern  Station,  in  the 
county  of  Middlesex,  with  a  waggon  belon^ng  to  the  company, 
with  directions  to  proceed  with  it  to  Woolwich,  in  the  county  of 
Kent ;  and  that  before  they  started  the  usual  quantity  of  oats  and 
beans  and  chaff  for  provender  for  the  horses  was  given  out  to  them, 
and  put  into  the  waggon  in  nosebags.  It  was  then  proved  thii 
on  the  arrival  of  the  waggon  at  the  Antigallican  public-house  in 
Woolwich,  the  two  prisoners,  Sharpe  and  Charles,  took  the  nose- 
bags from  the  waggon  and  delivered  them,  with  their  contents,  to 
the  prisoner  Henry  Brown,  who  was  the  ostler  at  the  Antigallican, 
and  that  he  gave  them  sixpence  for  the  same. 

The  jury  found  all  the  prisoners  guilty,  and  they  were  sentenced 
respectively  to  different  terms  of  imprisonment,  and  committed  to 
the  House  of  Correction  at  Coldbath-fields  to  abide  the  decision 
of  the  Criminal  Court  of  Appeal  upon  the  point  reserved  for  its 
consideration,  that  point  being  whether  the  case  falls  within  the 
provisions  of  the  statute  7  Geo.  4,  c.  64,  s.  13. 

Parry  for  the  prisoner. — This  case  ought  to  have  been  tried  at 
Kent,  unless  the  7  Geo.  4,  c.  64,  s.  13  applies;  and  the  question  is, 

(a)  Reported  bj  A.  Bittleston,  Esq.,  Barmter>at-L»w. 


CRIMINAL   LAW   CASKS.  419 

whether  that  enactment  is  not  limited  to  public  conveyances  and        Reo. 
the  carriages  of  common  carriers.  „      ^' 

That  section  enacts,  "  that  where  any  felony  or  misdemeanor  shall     another. 

be  committed  on  any  person,  or  on  or  in  respect  of  any  property         

in  or  upon  any  coach,  waggon,  cart,  or  other  carriage  whatever        ^^^ 
employed  in  any  journey,  or  shall  be  committed  on  any  person,  or  Larceny  during 
on  or  in  respect  of  any  property  on  board  any  vessel  whatever  «  joumey— 
employed  on  any  voyage  or  journey  upon  any  navigable  river,        !'«»"«• 
canal,  or  inland  navigation,  such  felony  or  misdemeanor  may  be  dealt 
with,  inquired  of,  tried,  determined  and  punished  in  any  county, 
through  any  part  whereof  such  coach,  waggon,  cart,  carriage,  or 
vessel  shall  have  passed  in  the  course  of  the  journey  or  voyage 
during  which  such  felony  or  misdemeanor  shall  have  been  com- 
mitted in  the  same  manner  as  if  it  had  been  actually  committed 
in   such   county."     [Jervis,  C  J. — Are   the   nosebags  property 
*•  in  or  upon  **  the  carriage  ?    Alderson,  B. — If  one  of  the  horses 
had   been   stolen,   would   that  have   been   within  the   statute?] 
The  case  finds  that  the  nosebags  were  in  the  waggon,  and  taken 
from  the  waggon ;  (Jb)  but  it  may  be  doubted  whether  the  statute 
was  not  intended  to  apply  to  public  conveyances  only. 

Jervis,  C.  J. — There  can  be  no  doubt  about  that  The  provision 
is  quite  general;  it  applies  to  ^'any  carriage  whatever  employed 
in  any  journey."  The  object  of  the  enactment  is  clear  enough.  If 
property  is  stolen  during  a  journey,  it  majr  in  many  cases  be  quite 
impossible  for  the  prosecutor  to  ascertain  at  what  part  of  the 
joumey  the  offence  was  committed.  The  statute,  to  get  rid  of  that 
lifficulty,  provides  that  the  offender  may  be  indicted  in  any  of  the 
i^imties  through'  which  the  carriage  passed  in  the  course  of  that 
joumey. 

The  other  judges  concurring,  Conviction  affirmed, 

(li)  In  Sharpe't  etue  (2  Lcwki,  233),  it  appeared  that  the  prieoner  had  acted  as  guard  of  a 
Mch  from  Pearith,  in  Gumberlaiid,  to  Kendal,  in  Westmoreland,  and  was  entrusted  with  a 
tanker's  parcel,  containing  bank  notes  and  sovereigns  ;  on  changing  horses  at  some  distance 
rom  Penrith,  he  carried  the  parcel  to  a  privy,  and  while  there  took  ont  of  it  the  sovereigns  ; 
od  Parke,  B.  held,  that  as  the  act  of  stealing  was  not  **  hi  or  upon  the  coach,"  the  ease  was 
nl  within  the  statnte,  and  the  felony  kavisg  been  committed  in  Westmoreland,  the  indsotmeot 
c^ght  to  be  praforred  in  that  ooonty. 
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COURT  OF  CRIMINAL  APPEAL. 

November  11,  1854. 

(Before  Jervis,  C.J.,  Alderson,  B.,  Coleridge,  J.,  Martin,  B. 
and  Crowder,  J.) 

Reg.  v.  Robins. (a) 

Larceny — False  pretences — Parting  with  the  property  or  the  possession 

only. 

When  one  servant  obtains  from  another,  by  meansofafahe  pretence,  the 
goods  of  the  master,  which  the  latter  had  no  authority  to  deliver  im 
him,  the  offence  is  larceny  and  fiot  false  pretences. 

Where,  therejore,  goods  were  in  the  possession  of  bailees^  and  one  of  their' 
servants,  having  authority  to  deliver  them  only  on  the  orders  of  the' 
bailees  or  their  managing  clerh,  was  induced  by  a  false  statement  A9 
part  with  them  to  another  servant  of  the  baUees,  who  carried  thtim 
away  and  appropriated  them  to  his  own  use  : 

Heldy  that  he  was  properly  convicted  of  larceny. 

JOHN  ROBINS  was  tried  at  the  Middlesex  Sessions  ifl 
September,  1854,  upon  an  indictment  which  charged  him 
with  stealing  five  quarters  of  wheat,  the  property  of  his  noasters, 
George  Swayne  and  another. 

The  wheat  in  question  was  not  the  property  of  the  prosecutore, 
but  part  of  a  large  quantity  consigned  to  their  care,  and  deposited 
at  one  of  their  storehouses.  This  storehouse  was  in  the  care  d 
Thomas  Eastwick,  a  servant  of  the  prosecutors,  who  had  authorit/ 
to  deliver  the  wheat  only  on  the  orders  of  the  prosecutors,  or  of  ft 
person  named  Callow,  who  was  their  managing  clerk.  It  was 
proved  that  on  the  24th  June,  the  prisoner,  who  was  a  servant  of 
the  prosecutors  at  another  storehouse,  came  to  the  storehouse  in 
question,  accompanied  by  a  man  with  a  horse  and  cart,  and  ob- 
tained the  key  of  the  storehouse  from  Eastwick,  by  representing 
that  he,  the  prisoner,  had  been  sent  by  the  managing  clerk.  Callow, 
for  five  quarters  of  wheat,  which  he  was  to  convey  to  the  Brighton 
Railway.  Eastwick  knowing  the  prisoner,  and  believing  his  state- 
ment, allowed  the  wheat  to  be  removed,  the  prisoner  assisting  to 
put  it  into  the  cart  in  which  it  was  conveyed  from  the  prosecutor's 
premises,  the  prisoner  going  with  it.  It  was  also  proved  that 
Callow  had  given  no  such  authority,  the  prisoner's  statement  being 
entirely  false,  and  that  the  wheat  was  not  taken  to  the  Brighton 
Railway,  but    disposed  of,   with    the    privity  of    the    prisoner, 

(a)  Reported  bj  A.  Biitucston,  Esq^  Barrister-ftt-Lavr. 
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by  other  parties,  who  had  been  associated  with  him  in  the  cominis-        ^^- 
aon  of  the  offence.  Bobins. 

The  counsel  for  the  prisoner  contended  that  the  wheat  was  ob-        

tained  by  false  pretences;  bat  the  jury  were  directed,  if  they        |^- 
believed  the  facts,  that  the  offence  amounted  to  larceny,  and  they    i^arc^n^  or 
found  the  prisoner  guilty  of  that  offence.     The  prisoner  was  sen-  faUepreiemom. 
tenced  to  twelve  months'  imprisonment,  and  is  now  confined  in  the 
House  of  Correction  at  Cold  bath-fields,  in  execution  of  that  sen- 
tence.    The  question  reserved  was  whether  the  verdict  was  right 
in  point  of  law. 

Metcalfe,  for  the  prisoner. — This  was  a  case  of  false  pretences, 
not  larceny,  the  prosecutor   having   parted  with  the  property. 
[Alderson,  B. — Not  to  the  prisoner,  to  whom  it  was  only  de- 
livered for  the  special  purpose  of  being  taken  to  the  Brighton 
Railway.    Jervis,  C.J. — He  obtained  the  key  by  false  pretences, 
but  he  stole  the  wheat.]     Eastwick  had  the  sole  charge,  and  a 
delivery  by  him  was  the  same  in  effect  as  a  delivery  by  the  owner. 
Alderson,  B. — But  to  bring  the  case  within  the  class  of  sta- 
tutable false  pretences,  the  party  who  delivers  the  property  must 
have  authority  to  part  with  it  absolutely,  and  must  mean  to  part 
with  it  to  the  prisoner.     In  R.  v.  Barnes  (2  Den.  C.  C  59 ;  5  Cox 
C.  C.  112),  the  prisoner  was  authorised  to  purchase  and  pay  for 
Utehen  stuff  on  behalf  of  his  masters  ;  and  by  falsely  representing 
to  their  chief  clerk  on  one  occasion,  that  he  had  paid  a  sum  of 
money  for  kitchen  stuff,  he  obtained  that  sum  from  the  clerk;  but 
it  was  held  that  he  was  not  guilty  of  larceny,  though  he  might 
btve  been  indicted  for  obtaining  it  by  false  pretences ;  and  the 
ground  stated  was,  that  ^'  when  the  clerk  delivered  the  money  to 
the  prisoner  he  delivered  it  to  him  with  the  intention  of  parting 
with  it  altogether." 

Jebyis,  C.  J. — There  the  clerk  had  authority  to  pay  the  pri- 
soner what  he  demanded:  he  did  not  in  any  respect  exceed 
the  instructions  of  his  masters ;  and  he  clearly  parted  with  the 
p-operty. 

Alderson,  B. — In  this  case  the  property  remained  Swaine's 
throughout. 

Metcalfe. — Swidne  was  bailee  of  the  consignor;  he  had  only  a 
qpecial  property,  and  that  special  property  he  parted  with. 

Martin,  B. — Swayne  was  the  owner  for  the  purpose  of  this 
indictment. 

Coleridge,  J. — And  the  prisoner  took  it  as  Swwne*s  servant 
Metcalfe. — Of  course,  if  the  property  is  not  parted  with,  the 
conviction  is  right. 
Jervis,  C.J. — Yes ;  it  is  a  clear  case. 

Alderson,  B. — If  the  prisoner  had  told  the  truth  and  done 
what  he  did,  he  would  have  committed  larceny ;  but  you  say  that 
he  did  not,  because  he  also  made  a  false  pretence. 
The  other  judges  concurred. 

Conviction  affirmed,  {b) 

(b)  R,  T.  Lomgiireetk  (Bj.  &  M.  C.  C.  137),  b  %tute  io  point.    Tn  that  csie  the 
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Reo.  by  falsely  repreflenting  to  the  porter  of  Measrs.  T.  &  Co^  who  were  omifln,  that  oartain  dicati 

V.  of  tea,  which  had  arriTed  at  their  warehooae  belonged  to  him,  obtained  poaacaaion  of  them  (ran 

BoBDia*  the  porter,  paying  him  the  carriage  and  porterage.    The  jury  foand  tbe  priaoMr  gwhj  of 

larceny,  and  aaid  they  were  of  opinion  that  when  the  priaoDBr  iii^iirpd  ai  tfaa  wagEKoa  offee  ibr 

1854.  teas  (as  he  had  done  several  times  before  the  airiTal  of  the  cheats  in  qnastioo),  he  ioteoded  to 

obtain  property  not  his  own,  and  when  he  obtained  the  goods  in  qaeatioQ  he  knew  they  wst 

Loreei^  or     not  his  property,  and  intended  to  steal  them;  and,  upon  a  case  reaerrad,  the  jadgea  hdd  tbs 

falteprdmeet.  conviction  right,  on  the  ground  that  the  ownership  of  the  goods  wia  not  parted  with,tlM 
carrier's  servant  having  no  authority  to  part  with  the  ownership  to  the  priaonar,  and.  the  takiD| 
was  therefore  larceny. 


COURT  OF  CRIMINAL  APPEAL. 

November  11,  1854. 

(Before  Jervis,  C.  J.,  Alderson,  B.,  Colbbidge,  J., 
Martin,  B.,  and  Cbowder,  J.) 

Reg.  v.  William  SiMPBON.(a) 

Larceny  from  the  person — Momentary  severance. 

In  order  to  constitute  the  offence  of  larceny  from  the  permmj  any  separa* 
tian  of  the  property  from  the  person^  however  momentary  and 
minute^  is  sufficient^  although  the  thief  does  not  succeed  m  retammg 
possession  of  it : 

fVhere,  therefore,  A.  tooh  a  watch  from  BJ*s  waiitcoai-pockely  and 
forcibly  drew  the  chain  and  hey  attaclied  to  ii  from  a  tution-kole, 
through  which  they  had  been  passed ;  but  his  hand  being  arrested^  (hi 
key  caught  upon  another  button,  and  was  thereby  suspended  : 

Held,  that  A.  was  rightly  convicted  of  stealing  from  the  person. 

WILLIAM  SIMPSON  was  tried  before  Mr.  Bodkb,  at  the 
sessions  of  the  peace  for  the  county  of  Middlesex,  in  Jul/ 
last,  upon  an  indictment  which  charged  him  with  having  stolen 
from  the  person  of  Michael  Mapper  a  gold  watch  and  chain. 

The  watch  was  carried  by  the  prosecutor  in  the  pocket  of  his 
waistcoat,  and  the  chain,  which  was  at  one  end  attached  to  the 
watch,  was  at  the  other  end  passed  through  the  button-hde  c^  his 
waistcoat,  where  it  was  kept  by  a  watch-key  turned  bo  as  to 
prevent  the  chain  slipping  through. 

The  prisoner  took  tne  watch  out  of  the  proaecutor^s  pocket,  and 
forcibly  drew  the  chain  out  of  the  button-hole,  but  hia  hand  was 
seized  by  the  prosecutor's  wife;  and  it  then  appeared  that, 
although  the  chain  and  watch-key  had  been  drawn  out  of  the  button 
hole,  the  front  of  the  key  had  caught  upon  another  battoOt  and 

(a)  Reparted  by  A.  Bittlestos,  Eoq^  BarrittaF-tt-LAW. 
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was  thereby  suspended.     It  was  contended  for  the  prisoner  that  ^»^- 

he  was  guilty  of  an  attempt  only ;  but  Mr.  Bodkin  thought  that,  simwok. 

as  the  chain  had  been  removed  from  the  button-hole,  the  felony       

was  complete,  notwithstanding  its  subsequent  detention  by  its  con-  ^^^^' 

tact  with  the  other  button.  I^aremm/rom 

The  jury  found  the  prisoner  guilty  of  the  felony,  and,  a  former   thepenoi^— 
conyiction  having  been  proved,  he  was  sentenced  to  penal  servitude    Satermet, 
for  four  years. 

The  execution  of  the  sentence  was  respited,  and  the  prisoner 
was  committed  to  the  House  of  Correction,  Coldbath-fields,  where 
he  now  is. 

The  case  prayed  the  judgment  of  the  court  whether  the  facts 
above  stated  justified  the  conviction  in  point  of  law.  • 

Parry^  for  the  prisoner. — A  conviction  of  larceny  from  the 
person  cannot  be  sustained  under  these  circumstances;  because  the 

froperty  never  was  separated  from  the  person  of  the  prosecutor, 
t  continued  "  about  the  person ;"  which  is  the  expression  used  in 
R.  y.  Thompson  (1  Mood.  C.  C.  78.)  In  that  case  it  appeared 
that  the  prisoner  drew  a  book  from  the  inside  pocket  of  the  pro-  '^'«^™«n*- 
secutor's  coat,  about  an  inch  above  the  top  of  the  pocket,  but  whilst 
the  book  was  still  "  about  the  person  "  of  the  prosecutor,  he  suddenly 
put  up  his  hand,  upon  which  the  prisoner  let  the  book  drop,  and 
it  fell  into  the  prosecutor's  pocket  Upon  those  facts,  the  majority 
of  the  judges  held  that  although  there  was  a  sufficient  asportation 
to  constitute  the  offence  of  simple  larceny,  there  was  not  a  suf- 
ficient removal  to  constitute  the  offence  of  larceny  from  the  person, 
inasmuch  as  the  book  from  first  to  last  remained  ^^  about  the 
person  "  of  the  prosecutor.  That  is  a  decision  strongly  in  the 
prisoner's  favour ;  and  it  points  out  the  distinction  between  a 
removal  sufficient  to  support  simple  larceny,  and  that  which  is 
necessary  to  sustain  a  conviction  for  larceny  from  the  person. 
Here  the  property  continued  about  the  waistcoat,  and  was  pro- 
tected by  it  from  first  to  last.  There  is,  however,  a  stronger  case 
in  1  Hale  P.  C.  508,  where  it  is  said,  ^^  A.  hath  his  keys  tied  to 
the  strings  of  his  purse;  B.,  a  cut-purse,  takes  his  purse  with  money 
in  it  out  of  his  pocket,  but  the  Keys,  which  were  hanged  to  his 
purse-strings,  hanged  in  his  pocket.  A.  takes  B.  with  his  purse  in 
his  hand,  but  the  string  hanged  to  his  pocket  by  the  keys.  It  was 
ruled  this  was  no  felony,  for  the  keys  and  purse-strings  hanged  in 
the  pocket  of  A.,  whereby  A.  had  still  in  law  the  possession  of  his 
purse,  so  that  licet  cepit  non  asportavit :"  (40  Eliz.,  WilkinsovLS  case^ 
cited  M.  8  Jac.  C.  B.  See  Crompt  Justice,  35  a.)  That  case 
strongly  resembles  the  present,  but  it  is  unnecessary  to  go  so  far 
as  that  case,  because  it  may  be  conceded  here  that  there  was  a  su& 
ficient  asportation  for  simple  larceny. 

CoiiEBiDGE,  J. — In  the  case  mentioned  by  Lord  Hale  there 
neyer  was  any  severance  for  a  moment.  In  this  case  there  must 
haye  been  a  momentary  severance ;  because  the  case  finds  that  the 
key  was  drawn  out  of  one  button  hole,  and  was  subsequently 
detained  by  coming  in  contact  with  another  button. 
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SiMPSosr. 

1854. 

LtOTCfi^f  from 

the  penon — 

SevctxinoCm 


JndgneDt. 


Alderson,  B.— How  do  you  di8tin<j:ui8h  this  from  Lapier^s  com 
(1  Leach,  320)?  There  the  prisoner  snatched  an  ear-ring  from  a 
lady'8  ear,  and  the  ear-ring  was  afterwards  found  amongst  the  curb 
of  her  hair ;  but  it  was  held  that  he  was  properly  convicted  of 
robbery. 

Parry. — There  could  be  no  doubt  about  the  complete  severance 
in  that  case,  because  the  lady's  ear  was  torn  through.  Some 
removal  from  the  person  must  be  proved;  and  in  FarrelTs  case 
(1  Leach,  362  n.),  it  was  held  not  enough  that  the  prisoner  had  by 
threats  compelled  a  man  to  lay  down  a  bed  which  he  was  carrying, 
he  being  apprehended  before  he  had  time  to  take  it  up  from  the 
place  where  it  lay. 

PaynCy  contra,  was  not  called  upon. 

Jeryis,  C.  J. — We  are  unanimous  in  considering  this  convic- 
tion right.  The  question  is,  whether  the  finding  of  the  jury- 
amounts  legally  to  a  finding  that  the  property  was  taken  from  the 
person ;  and  we  think  it  does.  This  is  in  no  respect  like  the  case 
cited  from  Lord  Hale,  where  the  purse  was  entangled  with  the  keys 
which  hung  to  the  pocket.  In  that  case  there  never  was  at  any 
moment  a  separation  of  the  property  from  the  person ;  but  the  beys 
and  the  purse-strings  and  the  purse  were  all  fastened  together  and 
continued  attached  to  the  pocket  of  the  prosecutor.  But  this  case 
is  precisely  similar  to  Lapier^s  case.  There  the  prisoner  violently 
snatched  and  tore  an  ear-ring  from  a  lady's  ear ;  there  was,  therefore, 
force  sufficient  to  constitute  the  offence  of  robbery ;  but  it  was  al«) 
necessary  that  there  should  be  a  stealing  from  the  person ;  and  it 
appeared  that  the  ear-ring  taken  from  the  ear  immediately  dropped 
upon  the  curls  of  the  hair,  and  was  afterwards  found  amongst  the 
curls.  The  property,  therefore,  was  only  momentarily  in  the  posses- 
sion of  the  prisoner,  but  it  was  held  to  be  sufficient  if  there  was  a 
separation  of  the  property  from  the  person  of  the  prosecutor,  even 
though  for  a  moment  only.  With  respect  to  Thompsons  case^  it  id 
unnecesary  to  pronounce  any  opinion.  Some  confusion  appears  to 
me  to  have  been  introduced  by  the  use  of  the  expression  ** about 
the  person,"  w^hich  is  not  in  the  statute  (7  WilL  4  &  1  Vict 
c.  87,  s.  5.)  The  statute  speaks  of  stealing  "  from  the  person  of 
another;"  and  the  six  judges  who  held  the  conviction  wrong  in 
Thompson's  case,  may  have  thought  that,  as  the  book  was  only 
partially  lifted  from  the  pocket  and  remained  under  the  covering 
flap  of  the  prosecutor's  coat,  it  still  continued  under  the  protection 
of  his  person.  For  my  own  part,  I  should  be  disposed  to  think 
that  the  minority  came  to  the  right  conclusion  in  that  case;  but 
thc'.re  is  the  distinction  which  I  have  mentioned.  This,  therefore, 
is  the  same  as  Lapier's  case^  and  it  is  distinguishable  from  Thomp- 
sons case. 

Alderson,  B. — It  is  true,  there  must  be  a  removal  firom  the 
})erdon ;  but  a  hair^s  breadth  will  do. 

Coleridge,  J.,  Martin,  B.  and  Crowder,  J.  concurred. 

Conviction  confirmed. 
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COURT  OF  CRIMINAL  APPEAL. 
November  11,  1854. 

(Before  Jekvis,  C.  J.,  Alder8on,B.,  Coleridge,  J.,  Martin^  B. 
and  Crowder,  J.) 

Reg.  v.  James  BEE8TON.(a) 

Evidence '^  Admissibility  of  deposition  after  death  of  witness — Identity  of 
charge — Opportunity  of  cross-examination — Stat.  11  j*  12  Vict, 
e.  42,  *.  17.) 

Onder  staL  1 1  4^  12  Vict.  c.  42,  s.  17,  in  order  to  render  the  deposition 
of  a  witnesSf  who  is  dead  or  too  ill  to  travel^  admissible  upon  the  trial 
of  any  person  charged  with  an  indictable  ojffence^  it  is  necessary  to 
tkow  that  the  person  indicted  was  present  when  the  deposition  was 
taken  before  the  magistrate^  and  had  full  opportunity  of  cross^ 
examining  the  witness  ;  but,  it  is  not  necessary  that  the  deposition  should 
have  been  taken  upon  a  charge  of  the  same  identical  offence. 

The  judge  at  the  trial  is  to  decide  whether  the  prisoner  had  full  oppor- 
tunity of  cross-examination  when  the  deposition  was  taken;  but,  a  tnere 
technical  difference  in  the  charge,  when  the  facts  and  circumstances  are 
the  same,  is  not  enough  to  show  that  he  had  not  full  opportunity  of 
cross-examination. 

Wherty  therefore,  upon  the  trial  of  an  indictment  for  murder,  a  deposition 
wuuie  by  the  deceased  before  his  death,  was  tendered  in  evidence,  but 
objected  to  on  the  ground  that  it  was  taken,  not  upon  a  charge  of 
murder,  but  upon  a  charge  of  wounding  tdth  intent  to  do  grievous 
bodily  harm: 

Heldy  that  the  objection  could  not  be  sustained,  and  that  the  deposition 
was  properly  received  in  evidence. 

CASE. 

THE  following  case  was  reserved  by  Crompton,  J. : — 
James  Beeston  was  tried  before  me  at  the  last  Stafford 
Assizes,  on  an  indictment  for  the  murder,  and  on  a  coroner's 
inquisition  for  the  manslaughter^  of  James  Arkinstall.  The  pri- 
soner had  caused  the  death  of  the  deceased  by  striking  him  on  the 
head  with  a  hammer ;  and  between  the  blow  and  the  death  the 
examination  and  deposition  of  the  deceased  had  been  duly  taken 
before  a  justice  of  the  peace,  in  the  presence  of  the  prisoner,  on 
the  charge  mentioned  in  the  heading  of  the  deposition,  which  was, 

(a)  Reported  by  A.  BrrruESTOir,  Esq.,  Barrister-at-Law. 
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^^-       for  that  the  said  James  Beeston  did,  on,  &o.  at  &c.  unlawfully, 
Be]»ton.     nialiciously,  and  feloniously,  with  a  certain  hammer,  wound  the 

said  James  Arkinstall,  with  intent  then  and  there  to  do  some 

]^'       grievous  bodily  harm  to  the  said  James  ArkinstaU,  contrary  to  the 

Evidence  qf    fovm  of  the  Statute,  &c. 

AthniMtiinUisf  of     The  counsel  for  the  prosecution  offered  in  evidence  the  depo- 

^^^po'*^*'^     sition  so  taken.     The  counsel  for  the  prisoner  objected  to  its  b«ng 

received  in  evidence,  on  the  ground  that  the  deposition  was  not 

taken  on  the  same  charge  for  which  the  prisoner  was  on  his  trial ; 

and  that  the  prosecution  in  which  the  tnal  was  taking  place  was 

not  the  same  prosecution  as  that  in  which  the  deposition  had  been 

taken,  within  the  words  of  the  stat.  11  &  12  Vict.  c.  42,  s.  17, {b) 

*^  in  such  prosecution,"  which  he  contended  only  allows  such  a 

deposition  to  be  read  on  a  trial  for  the  very  same  offence  with 

which  a  prisoner  is  charged  when  the  deposition  is  taken ;  and  he 

relied  on  the  case  of  B*  v.  Ledbetter,  3  Car.  &  Kir.  108. 

I  thought  it  best  to  take  the  course  adopted  in  the  case  of  R 
V.  Dilmore,  6  Cox  Crim.  Cas.  52,  and  received  the  deposition  io 
evidence.  The  prisoner  was  convicted  and  sentenced  to  fifteen 
years'  transportation ;  and  I  now  state  this  case  for  the  opinion  of 
the  Court  of  Criminal  Appeal — ^the  question  being,  *'  whether  the 
deposition  taken  on  the  charge  of  maliciously  wounding,  with 
intent,  &c.  was  properly  received  in  evidence  ?" 

C.  Cbomptok. 

Argameot  Huddkston,  for  the  prisoner. — This  deposition  would  not  have 

been  admissible  before  the  statute  11  &  12  Vict,  c  42,  and  is 
not  rendered  admissible  by  sect.  17  of  that  act.  [Jebtis,  C.  J.— 
I  thought  it  was  quite  clear  that  it  would  have  been  admissible 
before  the  statute.]  At  all  events  it  is  not  admissible  since.  The 
whole  question  is  fully  discussed  in  R.  v.  Ledbetter^  3  Car.  &  K. 
108,  in  which  Mr.  Greaves,  after  consulting  Lord  Campbell,  CJ. 

(&)  Stat  11  &  12  Vict.  0.  42,  s.  17.  **  That  id  all  cases  where  any  penon  slud)  appear  or 
he  brought  hefore  any  jostice  or  jnstices  of  the  peace  charged  with  aoj  indictmble  oAkc, 
whether  committed  in  England  or  Wales,  or  npon  the  high  seas,  or  oo  laod  bejood  the  sea, 
or  whether  each  person  appear  vobntarilj  upon  samraons,  or  hare  been  appreboidied  with  or 
without  warrant,  or  be  in  custody  for  the  same  or  any  other  offance,  such  joetioe  or  justini, 
before  he  or  they  shall  commit  such  accased  person  to  prison  for  trial,  or  before  he  or  tbcj 
shall  admit  him  to  bail,  shall,  in  the  presence  of  snch  accused  persoi,  who  shall  be  at  Uberty  to 
pat  qaestioDS  to  any  witness  produced  against  him,  take  the  statement  (M.)  oo  oath  or 
affirmation  of  those  who  shall  know  the  facts  and  circumstances  of  the  case,  and  shall  pot  the 
same  into  writing,  and  such  depositions  shall  be  read  over  to  and  signed  retpectirdy  by  tbt 
witnesses  who  shall  have  been  so  examined,  and  shall  be  signed  also  by  the  justice  or  jestiect 
taking  the  same ;  and  the  justice  or  justices  before  whom  any  snch  witness  aball  appear  to  bo 
examined  as  aforesaid,  shall,  before  such  witness  is  examined,  administer  to  anch  witness  tbi 
usual  oath  or  afSnnation  which  such  justice  or  justices  shall  hare  full  power  and  authority  to 
do  ;  and  if  upon  the  trial  of  the  person  so  accused  as  first  aforesaid,  it  shall  be  proved  by  tbt 
oath  or  affirmation  of  any  credible  witness  that  any  person  whose  deposition  shaU  have  been  takes 
as  aforesaid  is  dead,  or  so  ill  as  not  to  be  able  to  travel,  and  if  also  it  be  prored  that  sack 
deposition  was  taken  in  the  presence  of  the  person  so  accused,  and  that  he  or  his  oonnael,  or 
attorney,  had  a  full  opportunity  of  cross-examining  the  witness,  then  if  snch  deposition  purport  to 
be  signed  by  the  justice  by  or  beiore  whom  the  same  purports  to  hare  been  taken,  it  shall  kt 
lawful  to  read  such  deposition  as  eridence  in  such  prosecution  without  further  proof  thcrie^ 
unless  it  shall  be  prored  that  such  deposition  was  not  in  fact  signed  by  the  jnstiee  pnrportu; 
to  sigu  the  same."* 
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lod  Williams,  J.,  held  a  deposition  inadmissible  upon  a  trial  for        ^"^ 
wounding  ynth  intent,  where  the  charge  before  the  magistrate  was     bbutok. 

of  an  assault  only.  

In  that  case,  Mr.  Greaves  said :  **  In  consequence  of  the  great        ^^^* 

Trtance  of  this  question,  I  have  consulted  both  Lord  Campbell    Eddmoo 
Mr.  Justice  Williams,  and  we  are  all  of  opinion  that  the  AdmiMUU^  qf 
igpoiition  in  this  case  is  not  admissible  in  evidence  upon  this  indict-    dtpomtitm. 
tmat,     Where  a  prisoner  is  taken  before  a  magistrate  upon  any 
dwrge*  his  attention  is  necessarily  directed  to  that  particular  charge, 
md  his  cross-examination  of    the  witnesses  will,  probably,  be 
dirscied  to  meet  such  charge  alone ;  in  addition  to  which,  cases  may 
weQ  be  supposed  on  which  the  justice  might  prevent  the  prisoner 
fiom  cross-examining  as  to  anything  which  did  not  appear  to  him 
relevant  to  the  particular  charge  then  pending  before  him.     Upon 
tbese  grounds,  it  would  be  very  unreasonable  to  permit  a  deposition 
tiken  on  a  charge  for  one  offence  to  be  admitted  against  a  prisoner 
upon  a  trial  for  a  different  offence.     Then,  if  the  words  of  the  ArgnmeDt 
Netion  in  question  be  carefully  examined,  it  is  plain  that  they  only 
wtborise  the  giving  in  evidence  of  a  deposition  upon  an  indictment 
kf  the  very  same  offence  as  was  '  charged*  before  the  justice. 

^  The  section  commences  by  directing  the  manner  in  which  a 
faioffltion  is  to  be  taken  against  anjr  person  ^  charged  with  any 
indictable  offence,'  and  afterwards  provides  that  4f  upon  the  trial  of 
the  person  so  accused'  certain  proof  be  given,  such  deposition  may 
be  read  as  evidence  '  in  such  prosecution.'  Now  that  must  mean 
a  prosecution  for  the  very  offence  charged  before  the  justice. 
Whether,  therefore,  we  look  at  the  reason  of  the  thing  or  the 
words  of  the  section,  we  are  of  opinion  that  a  deposition  is  only 
advissible  where  the  indictment  is  for  the  same  identical  offence  as 
Asl  *  charged '  before  the  justice,  and  upon  which  such  deposition 
WIS  taken,  and,  consequently,  this  deposition  must  be  rejected." 

Now  the  whole  of  that  reasoning  applies  precisely  to  the  present 
case;  and  it  is  sanctioned  by  the  authority  of  two  judges. 

Alpkbson,  B.-^Mr.  Greaves,  in  his  judgment,  assumes  that 
there  might  be  questions  which  would  be  relevant  to  the  one 
diaige,  and  not  to  the  other;  but  he  does  not  go  on  to  specify  any 
sadi  qnestionsb 

Huddhgton. — He  onlv  says  that  the  justice  by  whom  the  deposi- 
tion was  taken  might  tnink  some  question  irrelevant  to  the  charge 
before  him,  which  could  not  be  considered  irrelevant  to  the  charge 
c^Btained  ift  the  indictment. 

ALDJBB80N,  B.— -There  is  the  difficulty.  When  the  facts  are 
the  aame^  I  do  not  see  how  the  technical  difference  in  the  charge 
em  affect  the  cross^«xamination. 

HuddksUm. — Suppose  the  prisoner  had  proposed  to  cross- 
examine  the  witness  as  to  some  prior  internal  injury,  the  magis- 
liate  might  have  stopped  him  from  putting  the  question  as 
inrelevant;  and  yet  wnen  death  ensuea,  it  might  become  very 
Even  upon  the  words  of  the  statute  full  opportunity  of 
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Reo.       cross-examination  is  made  an  essential  condition  of  receiving  the 
Bkkstok.     deposition,  "  as  evidence  in  such  prosecution." 

Aldbrson,  B. — It  is  the  same  prosecution ;  the  same  inquiry, 

1854.        The  only  difference  is,  that  by  the  act  of  Grod  death  has  ensaei 

Endenee^    ^^^  ^°  ^^  ^^  Said  that  he  had  not  full  opportunity  of  cro»- 

AdmimbUUy  of  examining  ? 

d^pot^tiot^         Huddleston. — Suppose  that  the  immediate  cause  of  death  is 

erysipelas  ;    and  the   question  is,   whether  that  arose  from  the 

wound  inflicted  by  the  prisoner  or  from  natural  causes.    In  such  a 

case  many  questions  would  be  material  upon  the  trial  for  murder  or 

manslaughter,  which  would  be  wholly  immaterial  upon  a  charge 

of  stabbing  or  assault 

Jervis,  C.  J. — R.  V.  Ledhetter  cannot  be  regarded  as  a  decLnoo 
of  three  judges  in  banc. 

HuddUstan. — No  ;  it  is  the  decision  of  two  judges  on  drcuit 

Alderson,  B. — Hardly  that ;  it  is  the  opinion  of  Mr.  Greaves, 
with  the  concurrence  of  two  judges. 

Coleridge,  J. — In  R.  v.  Ledbetter  there  seems  to  have  been  a 
substantial  difference  between  the  two  charges ;  because  there  the 
charge  before  the  magistrate  was  of  a  common  assault  only ;  and 
the  cross-examination  upon  that  charge  might  very  probably  be 
different  from  what  it  would  be  upon  the  much  more  serious 
charge  of  felonious  wounding. 
Argument.  Jervis,  C.  J.  —  I  thought  that  the  conditions  of  receiving 

depositions  in  evidence  under  the  statute  were  these ;  that  there 
should  be  a  charge  before  a  magistrate  of  an  indictable  offence; 
and  then,  '^  if  upon  the  trial  of  the  person  so  accused^  that  fixes 
the  identity  of  the  person,  it  be  proved  that  any  person 
whose  deposition  has  been  taken  is  dead  or  unable  to  travel,  the 
deposition  may  be  read,  provided  that  it  be  proved  that  when  the 
deposition  was  taken  the  accused  person  was  present,  and  had  full 
opportunity  of  cross-examination.  The  section  does  not  say  that 
the  charge  must  be  the  same. 

Huddleston. — The  words  "  if  upon  the  trial  of  the  person  so 
accused  as  first  aforesaid,"  point  not  only  to  the  identity  of  person, 
but  to  the  identity  of  charge  also. 

Jervis,  C.J. — "As  aforesaid;"  that  is,  of  any  indictable 
offence. 

Huddleston. — No ;  of  the  indictable  offence  charged. 

Alderson,  B. — Suppose  the  facts  are  precisely  the  same ;  hot 
it  is  discovered  that  the  legal  result  of  those  fistcts  is  different  from 
what  was  supposed,  and  the  indictment  is  framed  accordingly,  as 
for  false  pretences  instead  of  larceny ;  would  that  exclude  a  deposi- 
tion taken  upon  the  former  charge  ?  It  would  be  very  incon- 
venient if  it  were  so. 

Huddleston. —  Unless  it  should  appear  clearly  that  the  difference 
of  charge  could  not  affect  the  cross-examination  of  the  witness^ 
the  deposition  would  not  be  admissible. 

Martin,  B. — This  point  is  expressly  decided  in  R.  v.  Smiiky 
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R.  &  R.  C.  C.  339.   There  the  deposition  was  held  admissible  in         ^^* 
a  case  of  murder,  although  it  was  taken  when  the  prisoner  was     brbstok. 

brought  before  two  magistrates  upon  a  charge  of  an  assault  upon        

the  deceased,  and  also  upon  a  charge  of  robbing  a  manufactory        ]^' 
which  the  deceased  had  been  employed  to  guard.  Evidence^ 

Huddleston. — In  R.  v.  Ledbetter,  that  case  was  mentioned  by  AdmiuanUty  of 
Mr.  Greaves,  who  doubted  whether  it  would  be  considered  a  bind-     *P«***<^- 
ing  authority  since   the  statute.     Besides,  the  judges  were  not 
unanimous  in  that  case. 

Jervis,  C.  J.— By  the  report  of  it  in  2  Stark.  N.  P.  C.  208,  it 
is  stated  that  ten  out  of  eleven  judges  thought  it  admissible  on 
the  authority  of  A  v.  Radbourne^  1  Leach,  457.  Abbott,  J.  alone 
thought  it  inadmissible. 

Alderson,  B. — I  defended  the  prisoner  in  R.  v.  Smith,  before 
Richards,  C.  B.,  and  the  objection  which  I  took  to  the  reception  of 
the  deposition  in  that  case  was,  not  that  the  charge  was  different, 
but  that  a  great  part  of  it  had  been  taken  in  the  prisoner's  absence; 
and  although  the  witness  was  afterwards  resworn  in  the  prisoner's 

Eresence,  and  the  deposition  being  read  over  to  him,  he  stated  it  to 
e  correct,  and  the  rest  of  the  examination  was  taken  in  the 
ordinary  way,  and  at  the  end  the  prisoner  was  asked  whether  he 
would  put  any  questions,  I  contended,  upon  the  authority  of  a  case 
before  Chambre,  J.  (R.  v.  Forbes,  Holt,  N.  P.  C.  599),  that  there 
had  not  been  a  sufficient  opportunity  of  cross-examination,  and 
that  so  much  of  the  deposition  as  had  been  taken  in  his  absence 
was  inadmissible.  I  was  not  called  in  to  argue  it,  which  I  thought 
strange;  and  though  the  judges  held  the  deposition  admissible,  I 
still  think  I  was  right. 

Huddleston. — Depositions  taken  before  a  coroner  are  inadmis- 
sible, because  there  is  no  person  under  charge  and,  therefore,  no 
right  to  cross-examine;  and,  indeed,  the  person  afterwards  charged  is 
often  not  present :  (/?.  v.  H^all,  2  Russ.  on  Cr.  (3rd  edit.)  p.  893, 
note  e.){c) 

Jervis,  C.  J. — You  must  rely  entirely  upon  the  Act  of 
Parliament. 

Huddlesion. — No;  independently  of  the  statute,  upon  principle  this 
deposition  ought  not  to  be  received.  The  only  ground  upon  which 
depositions  of  witnesses  can  ever  be  received  in  evidence  against 
another  person  is  this — that  he  being  present  when  they  were 
taken,  by  his  silence  impliedly  assented  to  the  statements  made ; 
but  in  jQelen  v.  Andrews,  M.  &  M.  336,  Parke,  J.  disposes  of  that 
ground  with  reference  to  examinations  in  the  course  of  a  judicial 
proceeding.  He  said :  "  I  think  it  is  the  safer  course  to  hold  that 
the  deposition  of  a  witness  taken  in  a  judicial  proceeding,  is  not 
evidence,  on  the  ground  that  the  party  against  whom  it  is  sought 
to  be  read  was  present,  and  had  the  opportunity  of  cross-examining. 

(c)  The  statement  in  the  text  is,  that  the  prevailing  opinion  is  in  faToar  of  the  admissibilitj 
of  depositions  taken  before  a  coroner,  even  thoagh  the  prisoner  was  absent,  bat,  both  author 
and  editor  ooncnr  in  thinking  that  the  reasons  and  aathorities  for  that  doctrine  are  not 
satjs&etory. 
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Reo.        It  clearly  would  not  be  admissible  against  a  third  person,  wbo 
Bkkstox.     ™er^ly  happened  to  be  present,  and  who,  being  a  stranger  to  the 

matter  under  consideration,  had  not  the  right  of  interfering;  and 

1854.        I  think  the  same  rule  must  apply  here.   It  is  true  that  the  ptaintiff 
Evidence-^    might  have  cross-examined  or  commented  on  the  testimony  ;  but 

Admitsibau^  </still,  in  au  investigation  of  this  nature,  there  is  a  regularity  of  pro- 
depotitkm,  cecdiug  adopted  which  prevents  the  party  from  interposing,  when 
and  how  he  pleases,  as  tie  would  in  a  common  conversation.  The 
same  inferences,  therefore,  cannot  be  drawn  from  his  silence,  or 
his  conduct  in  this  case,  which  generally  may  in  that  of  a  conver- 
sation in  his  presence ;  and  as  it  is  only  for  the  sake  of  these 
inferences  that  the  conversation  can  be  admitted,  I  think  it  better 
to  refuse  the  evidence  now  offered."  Finden  v.  Wettlahe  (M.  &  M. 
462,  per  Tindal,  C.  J.)  is  to  the  same  effect,  and  if  that  reasoning 
applies  where  the  deposition  is  taken  in  a  case  of  summary  conviction 
like  those  cited,  it  certainly  applies  with  much  greater  force  where 
the  person  is  under  charge  of  an  indictable  offence,  and  is  generaUy 
embarrassed  to  an  extent  which  prevents  him  from  patting  any 
questions. 

Scotland,  for  the  prosecution,  was  not  called  upon. 

Jodgment  Jervis,  C  J. — We  are  unanimously  of  opinion  that  the  depoei- 

tion  under  the  circumstances  was  admissible.  Without  depre- 
ciating the  authority  of  R.  v.  Ledbetter,  it  is  dear  that  bdbre 
the  recent  statute  it  would  have  been  admissible.  The  cases  are 
all  one  way.  jR.  v.  Radboume,  in  which  the  information  taken 
before  was  received  after  the  death  of  the  informant,  was  acted 
upon  in  R.  v.  Smith  ;  and  in  the  latter  the  doubt  supposed  to  have 
been  entertained  by  Abbot,  J.  may  have  been  upon  the  question 
whether  there  had  been  a  sufficient  opportunity  of  cross-examina- 
tion in  that  case.  The  judges,  however,  felt  bound  by  the  previous 
decision ;  and  there  is  no  reason  why  we,  fortifiea  by  a  second 
decision,  should,  in  this  instance,  depart  from  the  convenient  role 
of  abiding  by  decided  cases.  Upon  the  words  of  the  act  also,  we 
are  all  clearly  of  opinion  that  the  deposition  was  admissible.  It 
adds  a  rule  which  the  judges  had  previously  engrafted  upon  the 
old  statutes  of  Ph.  &  M.,  that  there  must  be  fuS  opportunity  of 
cross-examination.  The  recent  statute  provides  that,  wh«n  any 
person  is  charged  with  any  indictable  offence,  the  magistrates  are 
to  take  the  examinations  of  the  persons  who  understand  the  esse 
— that  is,  not  the  particular  technical  chaise,  but  the  facta  andci^ 
cumstances ;  and  then,  if  upon  the  trial  of  the  person  *^80  accused 
«s  first  aforesaid,"  that  is,  of  the  person  accused  of  an  indictable 
offence  arising  out  of  those  circumstances,  it  be  proved  that  the 
witness  is  dead  or  too  ill  to  travel,  the  deposition  may  be  given  m 
evidence,  if  it  also  be  proved  that  the  ac<msed  had  fuU  opportunity 
of  cross-examination ;  and  we  should  do  great  injusdoe  ir  we  were 
to  restrict  the  operation  of  that  salutary  provision.  The  presiding 
judge  must  determine  in  each  case  whether  the  prisoner  has  had 
full  opportunity  of  cross-examination ;  and  if  tne  charges  were 
entirely  different,  he  would  not  decide  that  there  had  been  that 
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>pportanity ;  but  where  it  is  the  same  case,  and  only  some  tech-        ^"®- 
lical  difference  in  the  charge,  the  accused  generaUy  has  had  full     BKEsroNi 
)pportunit7  ^^  cross-examining.  

AL.DER80N,  R — The  question  really  is,  whether  the  deposition  ^^f^ 
w^aa  taken  under  such  circumstances  that  the  accused  had  full  Evidate&— 
>pportunity  of  cross-examination  ;  and  in  R.  v.  Ledbetter,  it  may  AdrnMbrnty  of 
liave  been  that  he  had  not  There,  before  the  maristrates,  the  pn-  ^po^^^^on, 
ioner  was  charged  with  a  common  assault  only;  but  he  was 
indicted  for  wounding  with  intent  to  do  grievous  bodily  harm ;  and 
upon  the  two  charges  very  different  questions  might  arise.  Upon 
the  former,  there  would  be  no  question  as  to  the  intent  or  as  to 
the  nature  of  the  wound ;  whilst,  upon  the  latter,  questions  as  to 
both  might  be  very  material  We,  therefore,  give  no  opinion  that 
Mr.  Greaves  was  wrong  in  that  case,  which,  very  likely,  turned 
upon  the  question  whether  the  offence  of  wounding  had  been  com- 
pleted. Here  the  utmost  ingenuity  cannot  suggest  any  different 
question  as  arising  out  of  the  two  charges :  the  subsequent  death 
of  the  prosecutor  is  the  only  change  in  the  circumstances,  and  if 
the  deposition  cannot  be  received  m  this  case,  it  never  could  be 
received  in  any  case,  where  the  injury  inflicted  results  in  death 
between  the  examination  and  the  trial,  and  the  question  that  arose 
in  jR.  V.  Radbourne  never  could  arise.  I  am  clearly  of  opinion  that 
there  was  in  this  case  that  full  opportunity  of  cross-examination 
which  the  statute  requires. 

Coleridge,  J. — If  we  were  to  decide  otherwise  it  is  obvious  Judgment, 
that   the  statute  would  have  no  effect  as  to  the  depositions  of 
deceased  persons  in  cases  of  murder  and  manslaughter. 

Martin,  B. — If  ever  there  was  a  case  settled  oy  authority  it  is 
this ;  and  I  cannot  entertain  a  doubt  that  before  the  recent  statute 
this  deposition  would  have  been  admissible ;  and  that  that  statute 
has  not  altered  the  law  in  that  respect.  In  R.  v.  Radbourne^  ten 
judges  held  the  deposition  of  the  deceased  admissible  on  a  trial  for 
murder;  and  again  in  R.  v.  Smith,  ten  out  of  the  eleven  judges, 
who  met  to  consider  that  case,  adopted  the  same  rule.  Then  the 
act  of  Parliament  contains  nothing  to  alter  the  law  ;  and,  indeed, 
the  words  of  the  enactment  itself  seem  to  me  to  render  the  deposi- 
tion admissible.  It  is  a  mistake,  I  think,  to  suppose  that  the  words 
'^as  evidence  in  such  prosecution"  necessarily  mean  "  on  the  same 
identical  charge." 

Crowder,  J.-r-The  authorities  seem  quite  decisive  as  to  the 
role  of  the  common  law ;  and  under  the  statute  also,  I  think  this 
deposition  was  admissible.  The  object  of  the  statute  was  not  to 
restrict  but  to  enlarge  the  common  law ;  and  according  to  the 
proper  construction  of  that  enactment  it  appears  to  me  that  the 
deposition  may  be  received  if  the  prisoner  has  had  full  opportunity 
of  cross-examination,  though  the  form  of  the  charge  may  not  be 
pre(usely  the  same.  Conviction  affirmed. 
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COURT  OF  CRIMINAL  APPEAL. 

December  2,  1854. 

(Before  Jervi8,  C.  J.,  Pollock,  C.  B.,  Parke,  B,,  AL^ule,  J^ 
WiGHTMAN,  J,,  Platt,  B.,  Eule,  J.,  Martin^  R,  and 
Cromfton,  J.) 

Reg.  v.  William  CoRNiSH.(a) 

Larceny — Delivery  of  goods  to  carrier — Bailment  not  determined, 

A.  was  employed  by  B,  as  a  carrier,  to  cart  a  cargo  of  coals  from  a  skip 
to  a  neighbouring  coal-yard,  and  thence  to  another  yard  beUmging  to 
B,,  at  a  considerable  distance.  A,  carted  the  coals  to  the  neighbouring 
yard,  and  was  engaged  for  several  days  in  carting  them  to  B.*s  other 
yard.  On  one  of  those  days  he  lejt  the  first-mentioned  yard  with  tvo 
carts  and  a  waggon  laden  with  cools;  but  before  he  arrived  at  the 
other  yard  he  fraudulently  delivered  the  two  cart  loads  to  a  third 
person,  on  his  own  account.  The  waggon  load  he  delivered  at  the 
prosecutor's  yard. 

Held,  that  A,  was  not  guilty  of  larceny  ;  the  coals  having  been  delivend 
to  him  as  a  carrier,  and  the  bailment  not  having  been  determined  htf 
breaking  bulk  or  otherwise, 

THE  following  case  was  reserved  from  the  Cornwall  Sessions:— 
The  prisoner,  William  Cornish,  was  tried  at  the  Michaelmas 
Sessions,  1854,  for  the  county  of  Cornwall,  upon  an  indictment 
charf^ing  him  jointly  with  Thomas  Roscoria,  with  stealing  on  the 
6th  day  of  October  then  instant,  at  Saint  Columb,  in  the  county 
of  Cornwall,  two  tons  of  coal,  the  property  of  William  Ford 
Geake  and  others. 

The  prosecutor  contracted  with  the  prisoner,  William  Comidh, 
who  keeps  carts  and  horses,  and  hires  himself  out  as  a  common 
carrier,  to  carry  a  cargo  of  coals  from  a  ship  at  Porth,  in  the  said 
county,  to  a  coal-yard  there,  which  the  prosecutor  rented  for  the 
purpose  of  lodging  the  coal,  and  from  thence  to  carry  the  coals  to 
a  yard  of  the  prosecutor's  in  the  town  of  Saint  Columb  aforesaid, 
a  distance  of  about  six  miles.  The  prisoner,  William  Cornish, 
employed  the  said  Thomas  Roscoria,  who  also  keeps  a  cart  and 
horses,  to  assist  him.  The  coals  were  unloaded  by  them  and 
carted  to  the  prosecutor's  yard,  at  Porth  aforesaid.  The  prisoner, 
William  Cornish,  was  engaged  for  several  days  carting  the  coala 

(a)  Reported  bj  A.  Bittlestoh,  Esq.,  Barrister- at-L*w. 
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•om  thence  to  the  prosecutor's  yard  at  Saint  Columb;  and  on  the 
ay  mentioned  in  the  indictment  he  left  the  yard  at  Forth  with 
is  son  and  the  said  Thomas  Koscorla,  driving  two  carts  and  one 
raggon,  laden  with  coals^  towards  Saint  Columb.  When  near  the 
3p  of  the  town  of  Saint  Columb,  the  prisoner,  William  Cornish, 
irected  his  son  and  the  said  Thomas  Roscorla,  to  take  the  two 
art  loads  of  coal  to  a  Mr.  Davey's  (who  had  not  ordered  them), 
rhere  the  prisoner  William  Cornish  also  went  and  delivered  the 
oals,  putting  the  value  of  the  coal  to  an  account  he  had  with 
)avey.  He  the  prisoner,  William  Cornish,  delivered  the  waggon 
oad  of  coals  at  the  prosecutor's  yard  in  Saint  Columb.  No  com- 
Qunication  was  maae  by  the  prisoner  that  he  had  so  done,  to 
tfr.  Geake  the  prosecutor. 

It  was  objected  by  the  counsel  for  the  prisoners,  that  under 
these  circumstances  no  larceny  was  committed  by  them.  I 
reserved  the  point.  The  jury  found  the  prisoner,  William 
Cornish,  guilty.  Thomas  Roscorla  was  acquitted.  Judgment  on 
the  prisoner,  William  Cornish,  was  postponed,  and  he  was  sub- 
sequently discharged  on  recognizance  of  bail  to  appear  and  receive 
ioagment. 

I  have  to  request  the  opinion  of  the  Court  of  Criminal  Appeal 
■whether  the  conviction  can  be  supported. 

(Signed  by  the  Chairman.) 


Rbo. 

p. 

CoBinsH. 


1854. 


Bailmeni  not 
dettrmmad. 


The  case  was  not  argued  by  counsel 

Jervis,  C.J. — The  conviction  in  this  case  cannot  be  supported. 
The  case  expressly  states  that  the  coals  were  delivered  to  the 
Prisoner  as  a  carrier ;  he  was  bailee,  therefore,  and  the  dishonest 
leli\ery  to  Mr.  Davey  of  the  two  cart  loads  does  not  make  him 
[uilty  of  larceny. 

Parke,  B. — It  is  quite  clear.  There  was  no  breaking  of  bulk, 
oas  to  determine  the  bailment. 

The  other  judges  concurred. 

Conviction  quashedU{b) 


(6)  It  does  Dot  appear  on  what  groand  the  prisoner's  counsel  contended  that  the  o£fenoe  was 
\  larcenj.  The  only  donbt  that  conid  be  saggested  npon  the  anthorities  seems  to  be  this — 
ether  there  was  not  a  general  bailment  of  the  whole  cargo,  which  was  determined  as  soon  as 
prisoner  had  separated  any  part  from  the  rest  and  delirered  it  at  the  wrong  place.  In  R, 
Botoeil  (7  Car.  &  P.  325),  the  prisoner  was  indicted  for  stealing  three  staves  of  wood,  and 
.ppeared  that  the  prosecutor,  who  was  the  owner  of  a  yessel  laden  with  timber,  employed  the 
joner,  who  had  a  boat,  to  carry  the  staTee  in  question,  as  well  as  other  staves,  ashore  in  that 
L  Two  of  the  staves  the  prisoner  concealed  at  the  bottom  of  his  boat,  and  one  which  he 
led  he  carried  to  his  mother's  house.  Patteson,  J.  said,  "1  think  that  this  was  a  case  of 
mcnt,  although  the  prosecutor's  servants  were  on  board,  because  they  were  there  under  the 
ooer^s  control.  That  being  so,  if  the  prisoner  had  not  taken  the  staves  out  of  the  boat, 
mere  oon-delivery  of  them  would  not  have  amounted  to  larceny;  but  the  prisoner  separating 
of  the  articles  from  the  rest,  and  taking  it  to  a  place  difierent  from  that  of  ita  destination, 
,  if  he  did  it  with  intent  to  appropriate  it  to  his  own  use,  equivalent  to  breaking  bulk;  and 
•efore  would  be  sufficient  to  constitute  "  larceny."  Again,  in  /2.  v.  Poyser  (5  Cox  C.  C.  241 ; 
L.  J.  191,  If .  C),  it  appeared  that  the  prisoner  was  empbyed  by  the  prosecutor  to  sell 
hes  for  him;  and  that  on  a  particular  day  he  received  a  parcel  of  clothes  for  that  purpone. 
I  proeecutor  fixed  a  separate  price  upon  each  article;  and  the  prifiooer  waa  to  be  paid  a  per 
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Rbo.  e«ntag«  upon  the  amonnt  received,  and  to  bring  back  tbe  nnaold  clothe*.     The  prieooer  frn- 

9,  dnlently  pawned  some  of  the  clothes  and  kept  the  rest  for  his  own  oae;  and  tbe  jodfret  beld 

CoRKDH.       that  he  was  properly  convicted  of  larcenj;  because  there  was  a  single  bailment  of  all  the 

articles   and  the  misappropriation  of  part  determined  the  baihnent  aa  to  the  rrsL     So  in 

1854.  1  Hawk  P.  C.  c  33,  s.  4,  citing  I  Hale,  505,  and  other  authorities,  it  is  said :  **  And  fxtt^j 

hereto  it  has  been  resolved  that  even  tboee  who  have  the  possession  of  goods  bv  the  delirfrr  of 

LareeKg —      the  partj  may  be  guilty  of  felony,  by  taking  away  part  thereof  with  an  intent  to  steal  it:  », 

Bailmtnt  mot  if  &  carrier  open  a  pack  and  take  out  part  of  the  goods;  or  a  weaver  who  has  received  silk  to 
dgtarmimed,  work;  or  a  nuller  who  had  corn  to  grind,  take  out  part  with  intent  to  steal  it;  in  which  cases  it 
may  not  only  be  said  that  such  possession  of  a  part  distinct  from  the  whole  was  puceU  bj 
wrong  and  not  delivered  by  the  owner,  but  also  that  it  was  obtained  basely,  frandnlratlj  and 
clandestinely,  in  hopes  to  prevent  its  being  discovered  at  all,  or  fixed  upon  any  une'wkcs 
discovered.**  In  R,  v.  Braeier  (Ross.  &  Ry.  337),  it  was  held  that  a  warehooaeman,  who  hariBc 
received  forty  bags  of  wheat  for  safe  custody  only,  took  all  the  wheat  out  of  eight  bags  and 
sold  it,  and  then  filled  the  eight  bags  with  inferior  wheat,  was  guilty  of  brceny,  the  jod^ 
being  unanimously  of  opinion  that  taking  the  whole  out  of  any  one  bl^^  was  not  leaa  a  Uxtaj 
than  taking  a  part  Sabetitnting  the  two  cart  loads  of  coal  in  the  principal  caaa  for  the  cigbt 
bags  of  wheat  in  the  case  cited,  the  latter  seems  to  be  in  point;  beciuise  the  dishonest  defirm 
of  the  coals  was  as  tortious  an  act  in  the  one  case  as  the  emptying  of  tbe  sacks  was  in  the 
other.  It  is  true  that,  in  the  one  case,  the  wheat  was  delivered  to  tbe  prisoner  in  bags,  firoB 
which  he  had  no  right  to  remove  it  ;  and  in  the  other  the  coals  had  been  pot  into  tbe  carts  bj 
the  prisoner,  and  he  might  have  removed  them  into  any  other  carta  fw  tbe  purpose  of  perfons- 
ing  his  contract ;  but  the  distinction  is  very  refined.  If  there  waa  a  bradring  of  bolk  bf 
removing  the  wheat  out  of  the  sacks, — was  there  not  also  a  breaking  of  bulk  by  separatiBf 
two  cart  loads  of  ooal  from  the  rest  of  the  cargo  ?  The  case  put  in  3  Inst  107,  of  a  bale  cr 
pack  of  merchandise  being  delivered  to  one  to  carry  to  a  certain  place,  appears  distingnislh 
able.  There,  if  tbe  package  is  parted  with  in  the  state  in  which  it  was  delivered,  there  is 
no  trespass  while  the  package  remains  in  the  prisoner's  possession,  and,  tberrfore,  no  hreesj: 
but  if  he  breaks  open  the  package,  there  ia.  Where  a  aingle  package  only  la  delivcrsd, 
or  where  several  are  delivered,  but  there  is  a  distinct  bailment  as  to  each,  that  reasoe- 
ing  applies  clearly  enough.  Where  several  distinct  packages  are  delivered,  tbe  bailsMDt 
would  generally  be  considered  as  applicable  separately  to  each  package;  and  not  as  a 
single  bailment  of  tbe  whole,  as  was  held  in  R  v.  Pojfser,  under  the  particular  dmoD- 
sUnces  of  that  case.  Thas,  in  R.  v.  Pratley  (5  Car.  &  P.  133),  where  three  truasca  of  bay 
were  sent  by  the  prisoner's  cart  and  be  took  away  one,  Parke,  J.  said,  **  Thia  Is  no  lareeoy,  m 
the  prisoner  did  not  break  up  the  truss.**  (See  also  R,  v.  FUtcktr,  4  Car.  &  P.  545.)  A 
somewhat  different  considerarion  seems,  however,  to  apply  to  the  carriage  of  a  cargo  of  co^  «r 
other  merchandise  not  made  up  into  packages,  and  of  which  there  can  be  no  other  fanafa^  ef 
bulk  than  by  the  abstraction  of  part;  and  if  it  were  not  for  tbe  decision  pranonnoed  ia  tbe 
principal  case  there  might,  perhaps,  be  some  ground  for  contending  that  in  the  act  of  unlavfol 
separation  there  is  a  trespass,  which  being  committed  animo  fmrtmdi^  would  constitute  larcesr, 
and  also  according  to  R.  v.  Poytery  that  the  misappropriation  of  any  part  wonid  deteranns  tte 
bailment  as  to  the  rest  See  also  R,  v.  Maddox  (R.  &  Ry.  C.  C.  92),  where  the  master  af  a 
ship  who  had  sold  several  casks  of  butter,  which  were  delivered  to  him  to  carry,  and  vert 
carried  on  deck,  was  held  not  guilty  of  larceny,  because  it  did  not  appear  that  tbe  casks  bad 
been  opened;  but  some  intimation  of  opinion  was  given  that  if  any  casks  had  been  takes «t 
of  the  hold,  where  the  greatest  number  were  stowed  away  and  battened  down,  that  would  km 
been  a  breaking  of  bulk. 
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COURT  OF  QUEEN'S  BENCH. 

November  18,  1854. 

Reg.  v.  The  Inhabitants  of  Nethkr  HALLAM.(a) 

:  Egkway — Indictment  for  nonrepair — Former  conviction — Estoppel — 
Evidence- — Award  ofinclosure  commissioners, 

Tfrni  the  trial  of  an  indictment  against  parish  A,  for  the  nonrepair  of  a 

highway^  it  appeared  that  A,  had  always  repaired  the  road  in  question, 

which  passed  over  waste  ground  in  the  parish  of  B.,  and  connected 

together  two  separate  portions  of  A.     In  1785,  the  inhabitants  of  A, 

t    ikbmitted  to  an  indictment  for  nonrepair  of  the  same  road,  and  paid  a 

[   faie.     In  1788,  inclosure  commissioners  acting  under  the  authority  of 

\    8  Statute  for  inclosing  the  commons,  moors,  and  waste  grounds  within 

^    Ae  parish  of  B.,  made  an  award,  whereby  they  set  out  the  road  in 

I    question  as  situate  in  B.  and  to  be  repaired  by  B.     No  dispute  as  to 

[.    tie  boundary  of  the  two  parishes  was  brought  before  the  commissioners, 

t    nor  did  they  assume  to  settle  any  question   of  boundary ;  but  they 

I    acted  under  the  power  conferred  upon  them,  of  setting  out  public  and 

t  private  roctds  over  the  moors,  commons,  and  waste  grounds  in  B. 
After  the  awards  eu  before,  the  inhabitants  of  A,  continued  to  repair: 
$ddf  that  the  former  conviction  was  conclusive  evidence  against  A,  that 
the  road  was  situate  in  that  parish;  and  that  the  commissioners, 
having  no  jurisdiction  to  set  out  a  road  not  situate  in  B,,  t/teir  award 
Hd  not  shtjfl  the  liability  from  A,  to  B. 

RNDICTMENT  for  the  nonrepair  of  a  part  of  a  highway  lead- 
ing from  the  township  of  Upper  Hallam  into,  through,  and 
Nver  the  township  of  Nether  Hallam  to  the  township  of  Sheffield, 
-ifce  part  out  of  repair  being  1218  yards  in  length,  and  twelve  yards 
inbreadtlu 
Plea — Not  guilty. 

At  the  trial  before  Wightman,  J.,  at  York,  a  verdict  was  taken 
tat  the  Crown,  subject  to  the  opinion  of  this  court  upon  the  fol- 
kwing  case. 

The  parish  of  Sheffield,  in  the  West  Riding  of  the  county  of 
York,  is  divided  into  six  townships,  viz : — the  township  of  Eccle- 
•dll,  or  otherwise  Ecclesall  Bierlow,  Sheffield,  Nether  Hallam, 
Upper  Hallam,  Brightside  Bierlow,  and  Attercliffe-cum-Dameli. 

Before  and  at  the  time  of  the  passing  of  the  Inclosure  Act 
kreinafter  referred  to,  there  was,  between  the  termini  in  the  in- 
fictment  mentioned,  an  open  unenclosed  carriage-way  over  a  large 
vaste  in  the  township  of  Ecclesall,  called  Cook's-moor,  and 
tidonred  green  in  the  two  plans  marked  respectively  B.  and  £. 

(a)  Beportad  by  A.  BirrLBeroN,  Esq.,  Barrister-at-Law. 
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Rbo. 

V. 
IlfHABITAirrS 

OF  Nethkb 
Hallam. 

1854. 

Highway — 

Evidence — 

Inchtwrt 

award. 


Case. 


That  road  has,  at  all  times  within  memory^  been  repaired  by  the 
inhabitants  of  the  said  township  of  Nether  Hallam^  until  the 
month  of  January,  1852,  and  was  and  is  the  road  by  which  two 
separate  portions  of  the  said  township  of  Nether  Hallam  were  and 
are  connected ;  but  there  is  no  evidence  to  show  whether  that  fiict 
was  the  consideration,  or  whether  any  other  consideration  was 
^iven  for  Nether  Hallam  so  repairing  such  road,  but  which  has 
been  repaired  by  the  inhabitants  of  the  said  townslup,  in  ignorance 
(as  they  allege)  and  under  a  mistaken  notion  of  their  liability  to 
repair,  unless  the  facts  hereinafter  stated  prove  the  contrary.  There 
is  no  evidence  of  repair  by  any  other  township^ 

As  regards  all  the  roads  in  the  parish  of  Sheffield,  it  is  the 
custom  for  each  township  to  repair  its  own  highways,  with  the 
exception  of  two  highways,  one  in  Sheffield  and  the  other  in  Nether 
Hallam,  both  of  which  are  maintained  by  the  parish  at  large. 

In  1779  an  Act  of  Parliament  (19  Geo.  3,  c  88,  private)  was 
passed,  intituled  ^^  An  Act  for  dividing  and  enclosing  the  sevenj 
Uommons,  Moors,  and  Waste  Grounds  within  the  Manor  and  Town- 
ship of  Ecclesall,  in  the  parish  of  Sheffield,  in  the  West  Kdingof 
the  county  of  York."  The  manor  and  township  are  coterminoii& 
By  the  said  act,  after  reciting  amongst  other  things,  that  there  then 
were  within  the  said  manor  and  township  of  Ecclesall  several 
open  commons,  moors,  and  waste  grounds,  certain  conmiission^rB 
were  appointed  for  setting  out,  dividing,  and  allotting  the  said 
commons,  moors,  and  waste  grounds,  and  for  putting  the  act  in 
execution ;  and  the  said  act,  after  providing  for  a  survey  and 
admeasurement  of  the  lands  and  grounds  intended  to  be  inclosed, 
contained,  amongst  others,  the  following  enactments : — **  That  the 
said  commissioners,  or  any  two  of  them,  shall  set  out  and  appoint 
such  public  and  private  roads  and  ways  as  they  shall  think  coo- 
venient,  in,  over,  through,  and  upon  the  said  commons,  moors,  and 
waste  grounds,  so  a»  such  public  roads  be  of  the  breadth  of  forty 
feet  at  the  least  between  and  exclusive  of  the  fences^  which  public 
roads  shall  for  ever  thereafter  be  amended  and  repaired  at  the 
general  expense  of  the  inhabitants  of  the  township  of  Ecclesall 
aforesaid,  in  the  same  manner  as  the  present  public  roads  within 
the  said  township  are  or  ought  to  be  repaired." 

This  enactment  then  made  provision  for  the  repurs  of  private 
roads,  and  was  followed  by  this  proviso :  **  Provided  neveithdess 
that  nothincr  herein  contained  shall  authorise  the  said  commisaionerB 
to  turn  or  tUter  any  of  the  turnpike  roads  within  the  said  manor 
and  township."  The  act  then  directed  the  commissioners  to  allot 
not  exceeding  two  acres  for  the  purpose  of  getting  materials,  fiir, 
amongst  other  uses,  making  the  roads  upon  and  within  the  said 
commons,  the  herbage  of  such  allotments  being  thereby  vested  in 
the  surveyors  of  the  highways  of  the  said  township  of  Ecclesall 
Bierlow,  in  trust  to  let  and  set  the  same,  and  to  amly  the  rents 
and  profits  thereof  to  the  repairs  of  the  public  roads  and  ways 
within  the  said  township ;  and  such  surveyor  or  surveyors  is  or 
jifo  horehv  renuired  to  account  for  such  rents  and  profits  in  the 
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flame  manner  as  he  or  they  is  or  shall  be  accountable  for  other        Bbo. 
moneys  that  may  come  to  his  or  their  hand  or  hands  as  surveyor  or  ^' 

surveyors  of  the  highways,  and  shall  be  under  and  subject  to  the    ^^^^ 
like  penalties  for  the  neglect  thereof."  Hau^ajl 

The  act  contains  provisions  for  the  settlement  of  disputed  boun-        ~~ 

daries  of  the  said  manor  and  township  of  Ecclesall,  and  adjoining        ^' 

manors  and  township  or  parishes ;  but  there  was  not  any  dispute  Htghwag— 
as  to  the  boundaries  between  the  said  respective  townships  of  -^^m^"**— 
Ecclesall  Bierlow  and  Nether  HaUam.  ^^^ 

It  was  further  enacted  that,  as  soon  as  conveniently  might  be       

after  the  division  and  allotments  should  have  been  completed, 
the  oonmiissioner  should  draw  up  ah  award  containing,  amongst 
other  things,  proper  orders  and  airections  for  making  and  laying 
oat  proper  public  highways  and  private  roads,  ways,  cuts,  drains, 
md  passages  in  and  through  the  premises. 

By  another  enactment,  it  is  provided  that,  if  any  person  shall  think 
liim,  her,  or  themselves  aggrieved  by  anything  done  in  pursuance 
)f  this  act  (other  than  and  except  certain  orders  and  determinations, 
d£  which  the  commissioner's  award  was  not  one),  he,  she,  or  they 
nay  appeal  to  the  quarter  sessions  for  the  said  West  Biding. 

The  commissioners  appointed  by  the  said  act  duly  made  and  ^^^ 
published  their  award  on  the  28th  September,  1788,  and  the  same 
iras  duly  entered  by  them  and  enrolled  at  Wakefield  pn  the  5th  ^ 
DecemheTy  1788,  in  pursuance  of  the  provisions  of  the  said  act, 
md  was  not  appealed  against.  After  reciting,  amongst  other 
things,  the  said  4th  section  of  the  act  of  Parlmment,  the  award 
[proceeds  thus: — Now  we,  the  said  commissioners,  by  virtue  and  in 
pursuance  of  the  said  recited  act,  have  set  out,  and  do  hereby 
iward,  direct,  and  appoint  the  said  several  public  and  private  roads 
md  wavs  hereinafter  mentioned,  which  we  adjudge  necessary  and 
sonvement  to  be  made  in,  through,  over,  and  upon  the  said  com- 
nons,  moors,  and  waste  grounds,  all  which  said  public  and  private 
loads  and  ways  are  marked,  laid  out,  and  described  in  the  map  or 
dan  hereunto  annexed,  and  are  as  follows,  that  is  to  say:  one  ' 
mblic  road  or  way  from  the  east  end  of  Band-moor,  eastwards 
Dto  the  road  from  Hallam  and  Crooks  to  Sheffield,  which  said 
tMul  we  have  called  Fullwood-road,  &c.,  all  which  said  roads  and 
espective  public  roads  and  ways  heretofore  mentioned  to  be 
^ed  Fullwood-road,  Clarke-house-road,  &c.,  we  have  set  out  of 
he  breadth  of  forty  feet  between  and  exclusive  of  the  fences. 

The  said  award  also,  after  reciting  the  above-mentioned  enact- 
lent  as  to  making  an  allotment  to  the  surveyors  of  the  highways, 
nd  in  pursuance  thereof,  did  make  an  allotment  of  two  acres,  part  of 
he  saia  commons,  moors,  and  waste  grounds,  to  the  surveyors  of 
lie  highways  of  the  said  toii-nship  of  Ecclesall  Bierlow ;  and  the 
ime  have  ever  since  been  held  and  enjoyed  by  the  said  surveyors 
or  the  time  being. 

On  the  19th  January,  1785,  more  than  three  years  and  a  half 
efore  the  making  of  the  award,  the  inhabitants  of  Nether  Hallam 
rere  indicted  at  the  West  Biding  sessions  for  the  non-repair  of 
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FuUwood-road^  and  at  the  next  sessions  held  the  4th  April,  1785, 
the  township  of  Nether  Hallam  submitted,  and  was  fined  130L, 
which  was  duly  levied  and  paid.  [That  indictment  was  set  cot; 
it  alleged  that  the  highway  leading  from  the  village  of  Hallam 
Upper,  in,  through,  and  over  the  township  of  Hallam  Nether  to 
the  town  of  Sheffield,  and  used,  &c,  to  wit,  for  the  space  of  1,300 
yards  in  length,  and  eight  yards  in  breadth  of  the  same  highway, 
at  the  township  of  Hallam  Nether  aforesaid,  irom,  &c.,  to,  &c., 
was  and  yet  is  very  ruinous ;  and  that  the  inhabitants  of  the  town- 
ship of  Hallam  Nether  have  been  accustomed  and  of  right  ought 
to  repair.]  The  road  called  Fullwood-road  in  the  above  recited 
award,  and  therein  set  out  and  described,  is  the  subject  of  the 
present  indictment,  and  as  to  the  width  of  twenty -four  feet,  is 
the  subject  of  the  indictment  of  January,  1785.  It  was  out  of 
repair  at  the  time  cf  the  present  indictment  being  preferred. 

The  questions  for  the  opinion  of  the  court  are,  first,  whether, 
on  the  facts  above  stated,  there  is  shown  a  good  defence  for  the 
inhabitants  of  Nether  Hallam  to  this  indictment — assuming  sach 
defence  to  be  open  under  the  plea  of  not  guilty;  secondly,  w-hether 
such  defence  is  open  under  the  plea  of  not  guilty. 

The  verdict  of  guilty  to  be  set  aside  and  a  verdict  of  not  guilty 
entered  according  to  the  judgment  of  the  court. 

Knowles  {Hardy  with  him)  for  the  Crown. — At  the  time  of  the 
passing  of  the  Inclosure  Act,  the  township  of  Nether  Hallam  was 
estopped  from  saying  that  the  road  in  question  was  not  in  that 
township:  {R.  v.  The  Inhabitants  of  Haughton,  1  Ell.  &  BL  501.) 
[Lord  Campbell,  C.  J.,  referred  to  Reg.  v.  JBlahemore^  21  L.  J. 
60,  M.  C. ;  2  Den.  &  P.  C.  C.  419.]  All  the  authorities  are 
reviewed  in  R,  v.  Haughton^  and  the  point  clearly  established  that 
the  prior  conviction  is  conclusive  evidence  of  the  road  being  within 
the  parish  indicted.  Then  if  this  road  is  in  Nether  Hallam 
cadit  questio ;  but  it  is  said  that  the  award  of  the  commissionere 
shows  conclusively  that  it  is  in  Ecclesall.  The  commissioners, 
however,  had  no  jurisdiction  to  deal  with  roads  which  were  not  in 
Ecclesall ;  and  nothing  that  they  have  done  can  afiect  a  road  in 
Nether  Hallam.  The  local  act  expressly  limits  their  powers  to  the 
moors,  commons,  and  waste  grounds  of  Ecclesall ;  and  at  that  time 
this  was  a  known  road  in  Nether  Hallam.  It  is  clear  that  the  L^i»- 
lature  did  not  regard  this  road,  which  was  repairable  by  Netliier 
Hallam,  as  being  in  Ecclesall ;  because  the  act  provides  that  the 
roads  set  out  shall  be  reimired  '*  at  the  general  expense  of  the 
inhabitants  of  Ecclesall,  in  the  same  manner  as  the  present  public 
roads  within  the  township  are  repaired."  If  the  road  was  in 
Ecclesall,  it  was  clearly  repaired  by  Nether  Hallam ;  so  that  there 
would  be  two  modes  of  repairing  roads  in  Ecclesall,  and  it  would 
be  im|M)8s»ible  to  say  how  the  roads  set  out  under  that  provisioa 
should  be  repaired.  Lord  Campbell,  C.  J. —  Still  the  commis- 
sioners must  be  considered  as  having  in  fact  set  out  this  road  as  in 
Ecclesall.  CoLLRiDGE,  J. — And  as  having  intended  the  two 
acres  allotted  to  the  surveyors  to  be  applied  towards  its  repair.] 
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But  the  defendants  cannot  say  it  is  in  Ecclesall.     There  is  another        Bbo. 
clause  also  in  the  Inclosure  Act,  which   could  not   have   been  .      ^' 
intended  to  apply  to  an  old  road  like  this,  viz.,  that  which  requires    of  Nkthbb" 
the  owners  for  fourteen  years  to  put  up  and  maintain  gates ;     Uallam. 
which  might  be  reasonable  enough  as  to  a  road  set  out  between        TTTT 

new  inclosures,  but  is  not  reasonable  as  to  the  road  in  question.        ' 

[Lord  Campbell,  C.  J, — Is  not  the  award  binding  until  appealed  Bigkwajf— 
against  ?]  Not  as  to  any  matters  in  respect  of  which  the  com-  ^JJ^J^ 
missioners  have  exceeded  their  jurisdiction ;  and  here,  for  sixty-  award. 
iBve  years  since  the  award,  Nether  Hallam  has  repaired :  {R.  v. 
HasUngfield,  2  M.  &  S.  588.)  Further,  the  act  gave  the  commis- 
sioners no  power  to  alter  or  stop  up  ancient  roads,  and  they  have 
not  pretended  to  do  so.  Here  they  assume  to  set  out  the  old  road ; 
but  their  setting  it  out  in  their  award  does  not  alter  the  old 
liability.  The  old  road  still  exists ;  and  the  township  which  was 
formerly  liable  is  liable  still:  (R.  v.  Cricklade,  14  Q.  B.  Rep.  735.) 
[WiGHTMAN,  J. — If  the  effect  of  this  award  is  to  throw  the 
repair  of  this  road  upon  Ecclesall,  the  Ecclesall  people  might  have 
appealed.]  The  appeal  clause  would  hardly  apply  to  such  a  case ; 
but  in  R,  V.  Cricklade,  where  the  award  of  inclosure  commissioners 
was  held  not  to  affect  the  old  liability,  there  was  a  similar  appeal 
clause. 

A  HaU  {Phipson  with  him)  contra. — The  former  indictment  ^'K'"^"' 
operatas  as  an  estoppel  only  as  to  eight  yards  in  breadth ;  and, 
looking  at  the  plans,  there  is  no  ground  for  saying  that  this  road  is 
in  Nether  Hallam,  except  the  estoppel.  Locally  it  does  pass  over 
the  moors  and  waste  grounds  of  Ecclesall,  which  the  commissioners 
had  jurisdiction  to  inclose;  and  now  the  present  indictment  alleges 
the  road  to  be  of  the  breadth  of  twelve  yards ;  so  that,  supposing 
the  defendants  are  estopped  as  to  eight  yards  from  saying  that  the 
road  is  not  in  their  township,  they  are  not  estopped  as  to  the  other 
four ;  and  then  this  is  a  road  partly  repairable  by  one  township 
and  partlv  by  another ;  and  the  indictment  is  bad  for  not  showing 
how  much  is  repairable  by  the  parish  indicted:  {R.  v.  St.  Pancrasy 
1  Peake,  N.  P.  U.  219.)  [Coleridge,  J. — But  the  defendants  have 
repured  since  the  award.]  That  is  only  evidence  of  an  admission 
by  way  of  inference ;  and  when  the  facts  are  shown,  mere 
inference  is  set  aside.  The  facts  in  R.  v.  Haughton  were  very 
different  from  the  facts  of  the  present  case.  [Lord  Campbell, 
C-J. — Had  the  inclosure  commissioners  power  to  shift  the  liability?] 
If  in  point  of  fact  it  was  clear  that  this  road  was  not  situate 
within  Ecclesall,  the  commissioners  probably  would  have  had  no 
jurisdiction  over  it ;  but  in  fact  this  is  a  road  over  Ecclesali-com- 
mon,  and  the  estoppel  upon  Nether  Hallam*  does  not  bind  the 
commissioners.  [Lord  Campbell,  C.J. — Suppose  the  matter 
had  been  contested  before  the  commissioners  between  Ecclesall 
and  Nether  Hallam,  would  not  the  former  conviction  have 
operated  as  an  estoppel  ?]  No ;  because  the  parties  would  not  be 
the  same ;  Ecclesall  was  no  party  to  the  former  indictment.  But 
Ecclesall  is  at  all  events  bound  by  the  award,  whether  there  was  a 
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power  of  appealing  or  not.  On  the  other  hand.  Nether  Halkm 
knows  notmng  about  the  award,  and  ^oes  on  repairing  in  ignocanoe 
of  it.     jR.  v.  HaiUngfield  is  not  in  pomt. 

Lord  Campbell,  C.J. — It  seems  to  me  that,  irrespective  of  the 
award,  there  is  an  overwhelming  case  against  Nether  Hallam, 
because  there  is  the  usage  for  a  vast  number  of  years,  both  before 
and  since  the  award,  and,  in  addition  to  that,  die  former  indict- 
ment, to  which  Nether  Hallam  submitted,  and  which  operates 
therefore  as  an  estoppeL   Without  the  award,  it  is  quite  clear  that 
Nether  Hallam  is  irrevocably  fixed:   the  defendants,  therefore, 
must  relv  entirely  upon  the  award,  and  they  must  show  that  th^ 
commissioners  had  jurisdiction  to  change  the  locality  of  the  road. 
Now  the  commissioners  were  empowered  by  the  Act  to  settle 
questions  of    disputed  boundary,  but  here  there  was  no  sucb. 
dispute ;  and  as  far  as  other  townships,  except  Ecclesall,  are  con- 
cerned, the  award  is  res  inter  aUoa  acta.     It  does  not  bind  any  but 
the  inhabitants  of  Ecclesall,  and  has  not,  as  it  seems  to  me,  any 
such  efficacy  as  Mr.  Hall  ascribes  to  it ;  so  that  the  liability  whidk 
once  existed  remidns  as  before. 

Coleridge,  J.,  concurred. 

WiOHTMAN,  J. — The  question  is,  whether  the  commissioiien 
can  be  considered  as  having  acted  within  their  jurisdiction,  when 
by  the  award  they  appear  to  have  determined  that  this  highway 
was  within  EcclesalL  If  it  was  not  within  Ecclesall,  they  had  no 
jurisdiction :  and  there  was  overwhelming  evidence  that  it  was  not 

Judgment  far  the  CrawiL{b) 


(6)  R,  ▼.  EeeUsaU,  This  waa  an  indletment  agaioat  the  inhabitants  of  the  towDBfaip  <f 
Ecclesall  for  the  non-repair  of  the  same  road  ;  bat  after  the  decasioD  of  the  ooozt  in  the  absvi 
case  of  R,  ▼.  Nether  BcMam^  R,  Hall  on  the  part  of  the  proeecntion,  declined  to  eigne  tkt 
Ecclesall  was  liable,  anderstADding  the  court  already  to  hare  decided  that  the  Indonn 
Commissioners  had  no  jurisdiction  to  set  out  in  their  award  the  road  in  qneetion,  or  to  dincC 
how  it  should  be  repaired.  Lord  Campbell,  C.  J.,  Yes  ;  that  is  the  nilio  deddemdi  in  &  ▼• 
Nether  HaUam.    Judgment  was,  therefore,  giren  for  the  defendants. 
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OXFORD  CIRCUIT. 

Shbopshibe  Summer  Assizes,  1853. 

Shrewsbury^  July  25. 

(Before  Mr.  Justice  Crompton.) 

•  Reg.  v.  Yates  and  another.(£7) 

Conspiracy  to  extort  money — Evidence — Sufficiency  of  count — 
Statute  6  4-7  Vict  c.  96. 

A  count  charged  the  defendant  with  a  conspiracy,  by  false  pretences  and 

mbtle  means  and  devices^  to  extort  from   T.  J?.,  one  sovereign,  his 

moneys,  and  to  cheat  and  defraud  him  thereof;  the  evidence  failed  to 

.     prove  ^at  the  defendant  employed  any  false  pretence  in  the  attempt  to 

ototm  the  money. 

Bdd,  thai  so  much  of  the  count  might  be  rejected  as  surplusage,  and  the 
defendants  convicted  of  the  conspiracy  to  extort  and  defraud, 

(^nts  under  the  stat,  6  4"  7  Vict.  c.  96,  s,  S,  charging  the  defendants 
with  unlawfully  offering  to  prevent  the  publishing,  and  with  threatening 
to  publish  certain  matters  touching  the  prosecutor,  with  intent  to  extort 
money: 

Bdd,  not  to  be  supported  by  evidence,  that  the  defendants  attempted  to 
obtain  the  money  by  leading  the  prosecutor  to  believe  that  an  informal 
tkm  would  be  laid  against  him  by  one  G.,for  an  offence  relating  to  the 
post-horse  duties,  and  that  they  had  the  means  of  preventing  -the  pro- 
eeedings  and  would  prevent  it  on  being  paid  a  sum  of  money. 

THE  first  count  of  the  indictment  allied  that  the  defendants, 
George  Yates  and  John  Wynne,  on  the  10th  day  of  July, 
i.D.  1853,  wickedly  and  maliciously  devising  and  intending  un- 
joetly  to  yex  and  aggrieve  one  Thomas  Evans,  and  to  deprive  him 
of.  Ins  good  fame,  name,  credit,  and  reputation,  wickedly  and 
nolawfuU^,  at  the  parish  of  St.  Andrew,  in  the  county  of  Salop, 
£d  conspire,  combine,  confederate  and  agree  together  to  extort 
iDoney  from  the  said  Thomas  Evans,  by  falsely  .and  without  any 
Kasonable  and  probable  cause,  accusing  the  said  Thomas  Evans  of 
baying  defrauded  Her  Majesty's  Inland  Revenue,  to  the  great 
injury  and  damage  of  the  said  Thomas  Evans. 

The  second  count  charged  that  the  defendants  on  the  day  afore- 
•lid,  &C.,  did  conspire,  combine,  confederate  and  agree  together,  by 
divers  false  pretences  and  subtle  means  and  devices,  to  extort  from 

(a)  Beported  by  J.  £.  Dayib,  £bq.,  BarriAter-at-Lftw. 
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Reo.       the  said  Thomas  Evans  one  sovereign  of  the  moneys  of  the  add 
^'  Thomas  Evans,  and  to  obtain  and  to  acquire  to  themselves  the  aud 

AjrcmuBT    moneys,  and  to  cheat  and  defraud  him  thereof  to  the  great  damage 
—        of  the  said  Thomas  Evans. 

1S53.  <]^}|e  third  count  alleged  that  the  defendants  conspired  and  com- 

ContpU^  to  Kned  together,  by  divers  false  pretences,  to  obtain  one  sovereign 

extort  money—  from  the  Said  Thomas  Evans,  and  to  cheat  him  of  it. 

Etidenoe,         The  fourth  couut  alleged  that  the  defendant  offered  to  prevent 

the  publishing  of  a  certain  matter  touching  the  said  Thomas 

Evans,  with  intent  to  extort  money  from  him,  against  the  form  of 

the  statute  in  such  case  made  and  provided. 

The  fifth  count  was  for  threatening  to  publish  a  certain  matter 
touching  him,  with  the  like  intent. 

Thomas  Evans,  the  prosecutor,  was  a  livery-stable  keeper  in 
Shrewsbury,  and  kept  flys  for  hire.  A  man  named  Gregory  had 
been  in  his  employment,  but  had  been  discharged  sometime 
before  the  10th  of  July,  1853.  On  that  day  the  defendant  Yates 
met  the  prosecutor  at  a  hairdresser's  in  the  town,  and  told  him 
that  Gregory  was  going  to  give  information  to  the  Excise  tor  his 
(Evans)  drivinc^  his  horse  and  fly  more  miles  than  were  entered 
on  the  duty  ticket,  and  cheating  the  revenue,  and  added,  that  the 
penalty  was  50/.,  but  it  could  be  settled  for  a  pound  or  two.     The 

Srosecutor  said  he  did  not  fear  it,  and  left  the  shop.  The  two 
efendants  went  the  same  afternoon  to  the  prosecutor's,  and  Yates 
repeated  what  he  had  said  in  the  morning.  The  prosecutor  said 
there  was  nothing  wrong  on  his  part  that  he  was  aware  of. 
Yates  replied  that  Gregorv  was  likely  to  swear  it,  and  the 
prosecutor  was  liable  to  the  nne  if  his  horse  had  been  taken  beyond 
the  distance  mentioned  in  the  ticket,  although  he  had  not  driven 
it  himself,  and  if  Gregory  could  get  the, customers  who  had  hired 
the  fly,  to  swear  for  him,  nothing  could  get  over ;  it,  addii^ 
*^  you  had  better  give  a  sovereign  to  make  it  up,  for  what  is  a 
sovereign  to  50/.  ?"  The  prosecutor  asked  Yates  what  he  had  got 
to  do  \Hth  it?  He  replied  that  Gregory  had  put  it  all  in 
his  hands,  and  if  the  prosecutor  would  give  him  (Yates)  a  sovereign) 
he  would  put  it  all  straight.  The  defendant  Wynne,  was  present 
the  whole  time,  and  repeated  the  observations  of  Yates,  ana  ui^ 
the  prosecutor  to  make  it  up.  The  latter,  however,  refused,  say- 
ing ne  did  not  know  what  there  was  to  make  up. 

The  defendants  made  similar  statements  to  the  prosecutor's 
wife,  and  brother-in-law,  and  su^esting  that  it  would  be  much 
better  to  make  it  up  for  a  trifle.  Wynne  said,  if  the  prosecutor 
would  pay  a  sovereign,  they  would  get  Gregory  to  sign  a  paper 
that  what  he  had  stated  was  false,  but  unless  it  was  settled, 
Gregory  had  the  particulars  of  several  journeys  written  down, 
with  the  days  of  the  month,  *^  and  nothing  could  beat  him." 

It  appeared  that  on  the  12th  of  July,  Gregory  went  to  the 
Supervisor  of  Excise,  and  made  a  complaint  against  the  prosecutor. 
The  officer  made  inquiries,  and  finding  the  statements  were  incor- 
rect, took  no  further  bteps  in  the  matter. 
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Si^otlandy  for  the  defendants,  at  the  close  of  the  case  for  the        Bbo. 
prosecution,  objected   that  there  was  no  evidence  to  go  to  the    yatmahd 
jury.     With  respect  to  the  first  count,  there  is  no  evidence  that     avotubb. 

the  defendants  accused  Evans  of  defrauding  the  revenue.     They        

merely   stated   what   Gregory  said  and  intended   to   do.     With        ^^^ 
respect  to  the  second  count,  there  was  no  evidence  of  any  con-  cotupiracy  to 
spiracy  to  extort  money  by  false  pretences.     The  defendants  said  extort  vumesf^ 
Gregory  was  going  to  lay  an  information,  and  that  was  true,  for  he     '^«»*'»«» 
afterwards    did   make    the    attempt     The  third   count   was  in 
substance  the  same  as  the  second,  only  using  the  word  "  obtain  " 
instead  of  **  extort."     "  Extort "  bears  no  criminal  aspect  in  itself. 
As  to  the  fourth  and  fifth  counts,  there  is  no  evidence  that  the 
defendants  offered  to  prevent  the  publication  of  any  matter. 

Huddlesron^  for  the  prosecution. — The  first  count  alleges  a  com- 
bination to  extort  money  by  a  false  charge  of  defrauding  the 
revenue.  It  was  true  the  defendants  did  not  say  they  made  the 
charge,  but  they,  in  fact,  made  Gregory  their  instrument  for  that 
purpose,  and  lie  was,  as  they  said,  in  their  power.  As  to  the  second 
and  third  counts,  it  is  sufficient  if  the  jury  find  there  was  a  con- 
spiracy to  extort.  The  allegation  of  false  pretences  may  be 
rejected  as  surplusage.  Reg.  v.  HolKnaherry  (4  B.  &  C.  329.) 
There  an  indictment  charged  the  defendants  with  conspiring 
falsely  to  indict  A.  B.  with  intent  to  extort  money,  and  the  jury 
found  them  guilty  of  conspiring  to  indict  with  that  intent,  but  not 
falsely ;  and  it  was  held  that  enough  of  the  indictment  was 
found  to  enable  the  court  to  give  judgment.  Rex  v.  Rispal 
(.'i  Bur.  1320),  also  shows  that  the  gi^t  of  the  offence  is  the  con- 
spiracy to  injure.  The  remaining  counts  are  framed  under  the 
statute  6  &  7  Vict,  c  96  (known  as  Lord  Campbell's  Act),  sect.  3 
of  which  enacts  that  ^'  if  any  person  shall  publish,  or  threaten  to 
publish  anv  libel  upon  any  other  person,  or  shall  directly  or 
indirectly  threaten  to  print  or  publish,  or  shall  directly  or  indirectly 
propose  to  abstain  from  printing  or  publishing,  or  shall  directly  or 
mdirectly  offer  to  prevent  the  printing  or  publishing,  of  any  matter 
or  thing  touching  any  other  person,  with  intent  to  extort  any  money 
or  security  for  money,  or  any  valuable  thing  from  such  or  any 
other  person,  or  witn  intent  to  induce  any  person  to  confer  or 
procure  from  any  person  any  appointment  or  office  of  profit  or 
trust,  every  such  offender,  on  being,  convicted  thereof,  shall  be 
liable  to  be  imprisoned,  with  or  without  hard  labour,  in  the 
common  goal  or  house  of  correction,  for  any  term  not  exceeding 
three  years:  Provided  always,  that  nothmg  herein  contained  shall 
in  any  manner  alter  or  affect  any  law  now  in  force  in  respect  of 
the  sending  or  delivery  of  threatening  letters  or  writings." 

Crompton,  J. — I  think  there  is  no  evidence  except  as  to  the 
second  and  third  counts.  My  doubt  as  to  those  counts  is  whether 
the  allegation  of  false  pretences  may  not  be  rejected  as  surplusage. 
There  being  no  evidence  that  the  defendants  made  any  false 
statement,  is  it  a  good  count  merely  to  charge  a  conspiracy  to 
extort  ? 
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Bio-  Scotland^  in  reply. — ^If  an  all^ation  of  conspiracy  to  extort  wil 

Yatm  akd    '^^^^^  ^  cheat  and  defraud  be  held  sufficient,  it  carries  the  U 
▲MOTHXR.     further  than  it  has  hitherto  gone.      In  Reg.  v.  Rowlands  (5  O 

Crim.  Cas.  469),  the  sufficiency  of  such  counts  were  considered, 

^^        was  doubted  by  the  Court  of  Queen's  Bench  whether  an  alleg 

Cofupiraey  to  tiou  of  a  Conspiracy  to  unlawfully  intimidate  workmen  who  wc 

exiari  mtmey—  named,  and  to  prevent  their  following  their  trade,  was  not  too  vagi 

Eptdenee.     jj^  ^j^^  forms  of  indictments  given  in  Cox's  Crim.  Cas.  vol 

Appendix  Ixiii.,   after  giving  the  form  of  a  count,   charging 

conspiracy  by  A.  B.  and  C.  D.,  to  obtain  and  acquire  to  thei 

selves,  by  divers  false  pretences,  from  F.,  divers  sums  of  mon( 

and  to  cheat  and  defraud  him  thereof,  it  is  said   in  a  not 

'*  This  is  the  most  general  form  of  indictment  that  can  be  safe 

drawn."    "  Extort "  does  not  import  any  criminal  act  unless  whi 

used  in  some  statute  with  reference  to  a  particular  offence. 

Cbompton,  J. — I  shall  leave  the  case  to  the  jury  on.  the  secoi 
and  third  counts.  I  think  an  indictable  offence  is  charged  i 
those  counts  without  reference  to  the  fisdse  pretences.  I  shall  tc 
the  jury  that  it  is  not  necessary  to  prove  the  false  pretence,  ai 
that  there  is  evidence  on  those  counts.  I  hold  that  the  won 
'*  false  pretences "  may  be  rejected  as  surplusage  on  the  gener 
rule  that  in  torts  it  is  sufficient  to  prove  enough  to  sustain  tl 
count  or  indictment.  As  to  the  first  count,  there  is  clearly  i 
evidence,  and  I  think  the  allegations  in  the  fourth  and  fifth  cood 
are  not  borne  out  by  the  evidence. 

The  learned  ju^e  having  occasion  to  consult  Mr.  Justi 
Coleridge,  sitting  in  the  other  court,  on  some  arrangement  for  tl 
disposal  of  the  business  of  the  assizes,  said  he  would  take  tl 
opportunity  of  asking  his  learned  brother's  opinion  as  to  the  correc 
ness  of  his  ruling  in  this  case.  On  his  return  he  intimated 
Scotland  that  he  must  address  the  jury  on  the  second  and  thi 
counts. 

Scotland  having  done  so,  the  learned  judge  sununed  up  in  oo 
formity  to  his  expressed  opinion,  and  the  jury  found  the  prisone 
guilty  on  the  second  and  tnird  counts. 
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DUBLIN  COMMISSION  COURT,  GREEN-STREET. 

June  Sessions,  1854. 

June  20. 

(Before  Pennefather,  B.,  and  Moobe,  J.) 

Reg.  v.  Matthew  LYNCH.(a) 

Embezzlement — Employment  necessary  to  constitute  the  offence ~^  Porter 
occasionally  employed,   . 

A  porter  employed  occasionally  by  a  butter-factor  to  leave  goods  with 
purchasers,  who  is  paid  by  the  persons  to  whom  the  goods  are  delivered^ 
is  in  the  employment  of  such  /actors  and  if  he  appropriate  t/ie  money 
which  he  receives  to  be  paid  over  to  such  factor  in  the  course  of  his 
dutyj  he  may  be  indicted/or  embezzlement. 

H'ken  a  person  so  employed  heeps  out  of  the  way  after  receiving  the 
purchase  money  of  goods  delivered  by  him,  and  is  arrested  after  the 
expiration  of  several  weeks,  such  evidence  will  be  sufficient  to  show 
an  appropriation  by  the  prisoner  of  the  money,  although  no  evidence 
has  been  given  cu  to  the  time  within  which  he  should  account, 

THE  prisoner  was  indictment  for  embezzlement.  From  the 
evidence  it  appeared  that  prisoner,  who  was  a  porter  employed 
by  a  butter  factor,  had  on  the  23rd  and  26th  of  May  last,  left 
with  the  purchasers  two  firkins  of  butter,  for  which  he  had  been 
ptud  and  never  accounted.  Each  person  to  whom  the  prisoner 
delivered  the  butter  paid  him  a  small  sum  for  the  carriage,  accord- 
ing to  the  custom  of  the  trade.  The  prosecutor  stated  that  the 
pritjoner  never  got  anj  regular  wages  from  him,  that  he  was  always 

Eid  by  the  job.  That  the  prisoner  did  nothing  for  him  except 
ive  the  butter  at  home  with  the  purchasers,  and  occasionally 
^ist  him  in  small  jobs.  That  the  prosecutor  never  paid  anything 
^«r  delivering  the  butter,  and  that  the  only  occasions  on  which  he 
paid  the  prisoner  was  for  bringing  them  home  for  him  from  the 
J'ailways,  and  that  the  prisoner  did  not  reside  in  his  house. 

To  the  Court.—  It  is  part  of  his  duty  to  take  the  money  for  the 
butter,  and  bring  it  home  to  me. 

Sidney^  for  the  prisoner. — This  cannot  be  embezzlement.  The 
prisoner  is  not  in  that  relation  to  the  prosecutor  which  would  be 

(a)  Reported  by  P.  J.  M^Kbnka,  Esq  ,  Rarriater-at-Lair. 
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Hbo.        necessary  to  constitute  this  offence.     He  is  the  servant  of  the 
Ltn  public     He  is  not  paid    by  the   prosecutor.      This  is   like   the 

*       drover's  case  referrea  to  in  Archbold's  Criminal  Law  (title  "  Em- 

1854.        bezzlement,")  and  reported  in  8  C.  &  P. 

MoOREy  J. — It  appears  to  me,  on  the  evidence,  that  the  prisoner 
was  employed  to  do  two  things.  He  was  to  bring  home  parcels  tc 
his  employer's  house,  and  to  deliver  parcels  to  his  customers  foi 
him,  and  that  he  roust  therefore  be  considered  in  the  employment 
of  this  butter  factor,  and  within  the  statute. 

Sidney, — There  was  no  concealment  on  the  prisoner's  part  of  bis 
having  received  this  money,  which  seems  a  necessary  ingredient  in 
this  offence.  It  was  merely  neglecting  to  account,  and  there  is  do 
evidence  as  to  the  time  for  accounting,  even  if  heia  held  to  be  in 
the  employment  of  the  prosecutor. 

Moore,  J. — As  to  his  being  a  servant  of  the  prosecutor,  we 
have  already  ruled  that  point.     Certainly,  receiving  money  and 
not  forthwith  accounting  for  it  does  not  amount  to  embezzlement 
You  are  to  get  from  all  the  facts  of  the  case,  whether  or  not  there 
has  been  an  appropriation  of  the  money.     You  may  come  to  tba  i 
conclusion  from  the  lapse  of  time,  that  it  was  not  a  mere  neglect*  1 
in^  to  account,  but  you  have  further  the  fact  that,  after  getting 
this  money,  he  absconded,  and  did  not  come  back  until  he  wasttj 
custody.     You  may  infer  that  he   intended   to  appropriate  thii  i 
money,  and  if  so  he  is  guilty  of  the  crime  with  which  he  is  charged  j 
J.  A.  Curran  for  the  prosecution.  ] 

The  prisoner  wca  found  ffuilty.     \ 
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ittlanti. 

DUBLIN  COMMISSION  COURT,  GREEN-STREET. 

June  Sessions,  1854. 

June  20. 

(Before  Pennefather,  B.,  and  Moobe,  J.) 

Reg.  v.  Ellen  MnRTAGH.(a) 

Evidence — Admission  by  prisoner  examined  upon  oath  on  official  inquiry 
— Illiterate  person. 

Statements  made  by  a  prisoner  who  is  an  illiterate  person  when  examined 
upon  oath  on  an  official  inquiry  held  under  the  Poor  Law  Actj  10  4- 
11  Vict,  c.  90,  s.  19,  cannot  be  used  as  evidence  against  such  prisoner 
fir  the  purposes  of  the  trial. 

The  prisoner  was  indicted  for  a  misdemeanor  in  making  a  faise  declara- 
tim  concerning  a  child  admitted  to  the  workhouse.  On  an  investigation 
being  subsequently  made,  the  prisoner,  who  was  a  markswoman,  was 
examined  by  the  Poor  Law  Inspector,  under  the  powers  given  him  by  the 
19(A  and  20/A  sections  of  10  ^  il  Vict,  c,  90,  and  made,  amongst  others, 
certain  statements  as  to  the  declaration,  the  subject  of  the  prosecution. 

Beld^  that  such  statements  were  not  admissible  to  prove  the  makings  of  the 
declaration  by  the  prisoner,  or  to  identify  her  as  the  person  who  had 
node  and  subscribed  it. 

I^HE  prisoner  was  indicted  for  a  misdemeanor  at  common  law 
in  making  a  fabe  declaration;  there  was  a  second  count  for 
*n  offence  under  the  statute. 

The  magistrate  who  had  taken  the  declaration,  and  the  office 
clerk  of  the  police  office  were  examined,  and  proved  that  the  de- 
^hration  produced  was  made  hj  a  woman  describing  herself  as 
£^Uen  Murtagh,  and  that  she  affixed  her  mark  to  it,  but  were 
Pliable  to  identify  the  prisoner.  The  statements  contained  in  the 
declaration  subsequently  became  the  subject  of  an  inquiry  held  by 
^i»eof  the  Poor  Law  Inspectors,  under  the  authority  of  the  1 9th  and 
20th  sections  of  the  Irish  Poor  Law  Act,  10  &  1 1  Vict  c  90.  Upon 
^W  enquiry  the  prisoner  was  examined  upon  oath  respecting  the 
declaration  in  question,  and  her  answers  were  reduced  to  writing 
Ui  the  minute  book  which  was  produced,  and  to  which  she  had 
^ed  her  mark. 

(a)  Reported  by  P.  J.  M'Kknma,  Esq^  Barrister-at-Law. 
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Bbo. 

V, 
MUBTAOH. 

1854. 
Evidence, 


Sidney,  for  the  prosecution,  now  proposed  giying  this  in  evidence, 
and  asking  the  witness  whether  or  not  the  prisoner  had  adnutted 
having  made  the  declaration  taken  by  the  magistrate. 

J.  A.  Currariy  with  whom  fV,  Gemomjior  the  prisoner,  objected 
to  this  evidence. 

Pennefather,  B. — The  prisoner  was  sworn,  and  what  she  said 
in  answer  to  the  questions  asked  her  was  under  the  compulsion  of 
an  oath.  Let  us  see  under  what  circumstances  this  admission 
which  you  seek  to  give  in  evidence  against  the  prisoner  was  made. 
It  appears  she  was  a  witness,  and  was  not  cautioned  that  what  she 
said  would  be  used  against  her.  I  do  not  think  we  should  admit 
such  evidence. 

Sidney. — Suppose  we  were  indicting  her  for  perjury  committed 
by  her  in  giving  evidence  upon  a  trial,  could  we  not  examine  as  to 
the  statements  by  her  upon  the  witness  table  ? 

PENNErATHER,  B. — That  is  another  question  entirely.  Here 
are  answers  given  by  an  illiterate  person  who  has  not  been  cau- 
tioned. 

Gemon. — The  20th  section  of  the  Poor  Law  Act  provides  that, 
*^  every  person  who  shall  refuse  or  wilfully  neglect  to  attend  in 
obedience  to  any  summons  of  the  commissioners,  or  of  any  one  of 
the  commissioners  or  any  inspector,  or  to  give  evidence,  &c  shall 
be  deemed  guilty  of  a  misdemeanor."  This  shows  that  the  prisoner 
was  under  compulsion,  and  renders  it  impossible  to  admit  ner  evi- 
dence on  that  occasion  against  her  for  the  purposes  of  this  triaL 
Her  being  an  illiterate  person  would  render  it  most  unfair,  that  her 
evidence  with  regard  to  a  document  which*  she  could  not  read 
should  be  used  against  her. 

Per  Curiam.— We  cannot  admit  this  evidence. 

There  being  no  other  evidence  on  this  point,  the  jury  were 
directed  to  acquit  the  prisoner. 

The  solicitor  for  the  prosecution,  at  the  close  of  the  case,  asked 
to  have  the  declaration  given  up  to  him  as  the  property  of  the 
guardians. 

Curran  objects. 

Pennefather,  B. — The  Clerk  of  the  Crown  is  bound  to  take 
care  of  it  as  a  record  of  the  court.  You  might  as  well  ask  for  the 
indictment.  Of  course  he  will  allow  you  to  see  it  and  take  any 
copy  you  may  require,  and  produce  it  whenever  it  may  be 
necessary. 
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COURT  OF  CRIMINAL  APPEAL. 

January  20^  1855. 

(Before  Lord  Campbell,  C.  J.,  Coleridge,  J.,  Cresswell,  J., 
Platt,  B.,  and  Williams,  J.) 

Reg.  v.  Thomas  Dolan  and  another  (a) 

Fehmous  receipt  of  stolen  goods — Effect  of  restoration  to  the  owner 
between  the  stealing  and  the  receiving — Subsequent  sale  with  the 
(nDner*s  privity, 

If  stolen  goods  are  restored  to  the  possession  of  the  owner,  and  he  returns 

them  to  the  thief  for  the  purpose  of  enabling  him  to  sell  them  to  a  third 

person^  they  are  no  longer  stolen  goods,  and  that  third  person  cannot  be 

convicted  of  feloniously  receiving  stolen  goods^  although  he  received 

them^  believing  them  to  be  stolen. 

f^hercj  therefore,  stolen  goods  were  found  in  the  pocket  of  the  thief  by 

the  owner,  who  sent  for  a  policeman ;  and  it  was  proved  that  afier  the 

policeman  had  taken  the  goods,  the  three  went  together  towards  the 

prisoner's  shop,  where  the  thief  had  previously  sold  other  stolen  goods  ; 

that  when  near  that  shop  the  policeman  gave  the  goods  to  the  thief,  who 

was  sent  by  the  oumer  into  the  shop  to  sell  them  ;  and  that  the  thief 

accordingly  sold  them  to  the  prisoner,  and  then  returned  with  the 

proceeds  to  the  owner  : 

•field,  that  the  prisoner  was  not  guilty  qffeloniofisly  receiving  stolen  goods; 
inasmuch  as  they  were  delivered  to  him  under  the  authority  of  the 
oumer  by  a  person  to  whom  the  owner  had  bailed  them  for  that  pur- 
pose. R.  V.  Lyons,  Car.  &  M.  217,  overruled. 

Semble,  per  Cresswell,  J. :     That  the  mere  possession  of  the  goods  by  the 
policeman  would  not  be  equivalent  to  a  restoration  to  the  oumer. 

THE  following  case  was  stated  by  M.  D.  Hill,  Esq.,  Q.  C, 
Recorder  of  Birmingham : 

At  the  sessions  held  in  Birmingham,  on  the  5th  day  of  January, 
1855,  William  Rogers  was  indicted  for  stealing,  and  Thomas  Dolan 
for  receiving,  certain  brass  castings,  the  goods  of  John  Turner. 
Sogers  pleaded  guilty,  and  Dolan  was  found  guilty. 

It  was  proved  that  the  goods  were  found  in  the  pockets  of  the 

})ri8oner  Rogers  by  Turner,  who  then  sent  for  a  policeman,  who 

took  the  goods  and  wrapped  them  in  a  handkerchief.  Turner,  the 

prisoner  Rogers,  and  the  policeman  going  towards  Dolan's  shop 

When  they  came  near  it  the  policeman  gave  the  prisoner  Rogers* 

(a)  Reported  bj  A.  BriTLSflTON,  Esq.,  Barmter-at-Law. 
VOL.  VI.  2   H 
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^^'       the  goods,  and  the  latter  was  then  sent  by  Turner  to  sell  them, 
DoLAH.      where  he  had  sold  others ;  and  Rogers  then  went  into  Dolan's  shop, 

and  sold  them,  and  gave  the  money  to  John  Turner  as  the  pro- 

]^'       ceeds  of  the  sale.  Upon  these  facts  it  was  contended  on  the  part  of 

Recewing  gioUn  I^olan»  that  Tumcr  had  resumed  the  possession  of  the  goods,  and 

goodi—PrwUy  that  Bogers  sold  them  to  Dolan  as  the  agent  of  Turner,  and  that 

qf  owner,     consequently,  at  the  time  they  were  received  by  Dolan,  they  were 

not  stolen  goods  within  the  meaning  of  the  statute. 

I  told  the  jury,  upon  the  authority  of  the  case  of  Reg.  y.  Lyo^ 
and  another y  Car.  &  Mar.  217,  cited  by  the  counsel  for  the  pro- 
secution, that  the  prisoner  was  liable  to  be  convicted  of  receivmg, 
and  the  jur^  found  him  guilty. 

Upon  this  finding,  I  request  the  opinion  of  the  Court  of  Appeal 
in  Criminal  Cases  on  the  validity  of  Dolan's  conviction. 

Dolan  has  been  sent  back  to  prison,  and  I  respited  judgment 
on  the  conviction  against  him  until  the  judgment  of  the  court 
above  shall  have  been  given.  ^  . 

O^Brien  for  the  prisoner. — This  conviction  cannot  be  sustained. 
The  objection  is,  that  when  the  goods  reached  the  hands  of  Dolan 
they  were  not  stolen  goods.  They  had  been  restored  to  the  posses- 
ion of  the  owner,  and  the  sale  to  the  prisoner  was  with  the 
owner's  authority. 
Argument  LoRD  Campbell,  C.  J. — There  seems  to  be  great  weis;ht  in 

that  objection,  but  for  the  authority  of  the  case  cited.  It  can 
hardly  be  supposed  that  if  goods  were  stolen  seven  years  ago,  and 
had  been  in  the  possession  of  the  owner  again  for  a  considerBble 
period,  there  could  be  a  felonious  receipt  of  them  without  a  fireah 
stealing. 

O'Brien. — That  was  the  view  taken  by  the  learned  Recorder; 
and  R.  v.  Lyons^  Car.  &  M .  217,  which  was  cited  for  the  prosecution, 
does  not  appear  to  have  been  a  case  much  considered.  Coleridge, 
J.,  in  that  case,  said  '^  that  for  the  purposes  of  the  day,  he  shodd 
consider  the  evidence  as  sufficient  in  point  of  law  to  sustain  the 
indictment,  but  would  take  a  note  of  the  objection." 

Coleridge,  J. — I  certainly  do  not  think  so  to-day. 

O'Rrien. — There  is  also  a  slight  circumstance  of  oistinction  be- 
tween that  case  and  the  present.  It  does  not  appear  in  that  case 
that  the  stolen  property  was  ever  actually  restored  to  the  hands  of 
the  owner,  nor  that  he  expressly  directed  the  thief  to  take  it  to  the 
prisoner.     (He  was  stopped.) 

Reasky  for  the  prosecution. — R,  v.  Lyons  is  expressly  in  pcant, 
and  the  learned  Judge  who  decided  it  does  appear  to  have  had  his 
attention  recalled  to  the  point  after  the  conviction,  and  still,  upm 
deliberation,  to  have  thought  there  was  nothing  in  the  objection. 
The  facts  are  thus  stated  in  the  marginal  note : — *'  A  lad  stole  a 
brass  weight  from  his  master,  and  after  it  had  been  taken  from  him 
in  his  master^s  presence  it  was  restored  to  him  again  with  his  mas- 
ter's consent,  in  order  that  he  might  sell  it  to  a  man  to  whom  he 
had  been  in  the  habit  of  selling  similar  articles  which  he  had  stolen 
before.     The  lad  did  sell  it  to  the  man ;  and  the  man  being  indicted 
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ving  it  of  an  eviI-disposed  person,  well  knowing  it  to  have        Bto, 
len,  was  convicted  and  sentenced  to  be  transported  seven  *'* 

The  report  adds,  that  after  the  sentence  '*  the  matter  was        _il"* 
^ntlj  called  to  his  Lordship's  attention  by  the  prisoner's        1855. 
jet  no  alteration  was  made  in  the  judgment  of  the  court;  i>,,j,,^]7-^-. 
jch  it  is  to  be  inferred  that,  upon  consideration,  his  Lord-  ^d^H^'rwitu 
[  not  think  that  in  point  of  law  the  objection  ought  to      qf  owner. 

The  present  is,  however,  a  stronger  case  than  that; 
here  in  truth  the  master  did  not  recover  possession  of  the 
oods.  They  were  in  the  hands  of  the  police ;  and  what 
;er  did  must  be  considered  as  done  under  the  authority  of 
je, 

Campbell,  C.  J. — No  ;  the  policeman  was  the  master's 

r,  B. — And  the  sale  was  by  direction  of  the  master, 
y. — The  statute  does  not  require  that  the  receipt  should 
5tly  from  the  thief.  It  only  requires  that  the  prisoner 
eceive  stolen  goods,  knowing  them  to  have  been  stolen ; 
t  is  proved  in  this  case.  In  many  cases  it  has  been  held 
ere  the  owner  of  property  has  become  acquainted  with  a 

robbing  him,  his  consent  to  the  plan  being  carried  out 
t  furnish  a  defence  to  the  robbers:  (i2.  v.  Egginton^ 
I  P.  508.) 

Campbell,  C.J. — But  to  constitute  a  felonious  receiving, 
ver  must  know  that  at  that  time  the  property  bore  the 
r  of  stolen  property.  Can  it  be  said  that,  at  any  distance 
goods  which  had  once  been  stolen  would  continue  to  be 
oods  for  the  purpose  of  an  indictment  for  receiving, 
I  in  the  mean  time  they  may  have  been  in  the  owners 
\VL  for  years? 

(WELL,  J. — The  answer  to  that  in  this  case  seems  to  be 
policeman  neither  restored  the  property  nor  the  possession 
aster;  that  the  goods  were  in  the  custody  of  the  law  ;  and 
master's  presence  made  no  difference  in  that  respect 
y, — That  is  the  argument  for  the  prosecution ;  and  it  is 

that  if  the  policeman  had  dissented  from  the  plan  of  send- 
ers to  Dolan's  shop,  the  master  could  not  have  insisted 
3  policeman  giving  up  the  property  to  him. 

Campbell,  C.  J. — I  feel  strono;ly  that  this  conviction  is  Judgment. 

I  do  not  see  how  it  can  be  supported,  unless  it  could  be 
n  that,  if  at  any  period  in  the  history  of  a  chattel  once 
bough  afterwards  restored  to  the  possession  of  the  owner, 

be  received  by  any  one  with  a  knowledge  that  it  had  been 
3  offence  would  be  committed  within  the  statute.  I  think 
t  would  not  be  an  offence  within  the  statute,  anv  more 
would  make  the  receiver  an  accessary  to  the  felony  at 
I  Law.  If  the  article  is  restored  to  the  owner  of  it,  and 
ig  it  in  his  possession,  afterwards  bails  it  to  another  for  a 
\x  purpose  of  delivering  it  to  a  third  person,  and  that  third 
3ceives  it  from  that  bailee,  I  do  not  see  how  it  can^  under 

2  h2 
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Rbo.        these  circumstaDces,  be  feloniously  received  from  that  bailee.    Then 
*•  what  are  the  facts  here  ?    (His  Lordship  stated  the  facts  as  above.) 

'       Turner,  the  owner,  therefore,  had,  I  tlunk,  as  much  possession  of 

1855.        the  goods  as  if  he  had  taken  them  into  his  own  hands,  and  with  his 
j^T^    ,    own  hands  delivered  them  to  anbther  person  for  a  particular  purpose, 
^^dh^!i>riinty  which  was  performed.     He  was,  subsequent  to  the  theft,  the  bailor, 
ofoumtT.      and  the  other  person  was  the  bailee  of  the  ^^oods.     Then  they  were 
carried  to  the  prisoner  by  the  authority  of  the  owner;  and  I  cannot 
think  that,  under  those  circumstances,  there  was  a  receivmg  within 
the  statute.     As  to  the  case  cited,  I  cannot  help  thinking  that  the 
facts  cannot  be  quite  accurately  stated,  and  that  there  was  some- 
thing more  in  that  case  than  appears  in  the  report ;  but  if  not,  I 
am  bound  to  say  that  I  do  not  agree  in  that  decision. 

Coleridge,  J. — I  have  no  recollection  of  the  case  dted ;  and  I 
have  no  right,  therefore,  to  say  that  it'  is  not  accurately  reported; 
but,  assuming  it  to  be  so,  I  am  bound  to  say  that  I  think  I  made 
a  great  mistake  there.  What  is  the  case  ?  If  for  a  moment  the 
interference  of  the  policeman  is  put  out  of  the  question,  the  ftcts 
are,  that  the  goods  which  had  been  stolen  were  restored  to  the 
possession  of  the  real  owner,  and  were  under  his  control,  and 
having  been  so  restored,  they  were  put  again  into  the  possession 
Jadgtnent.  of  Rogers  for  a  specific  purpose,  which  he  fulfilled.  It  seems,  then, 
to  me  that  when  the  second  time  they  reached  the  hands  of  Bogera, 
they  had  no  longer  the  character  of  stolen  goods.  Then,  if  that 
would  be  the  case,  supposing  the  policeman  to  be  out  of  the 
question,  does  the  interference  of  the  policeman^  according  to  the 
facts  here  stated,  make  any  difference  ?  I  think  not.  It  is  the 
master  who  finds  the  goods,  and  sends  for  a  policeman ;  and  it  is  bj 
the  authority  of  the  master  that  the  policeman  takes  and  keeps  the 
goods,  and  afterwards  hands  them  back  to  Rogers.  Indeed,  it 
seems  to  me  that  all  that  was  done  was  done  by  Turner's  authority; 
and  that  it  must  be  considered  that  the  property  was  under  the 
control  of  the  real  owner  when  he  sent  Kogers  with  them  to  the 
prisoner.  In  this  state  of  facts,  the  interference  of  the  policenum 
seems  to  me  of  no  importance. 

Cresswell,  J. — I  do  not  dissent  from  the  decision  that  this 
conviction  is  wrong ;  but  as  we  are  called  upon  in  this  court  to 
give  the  reasons  of  our  judgment,  I  must  say  that  I  cannot  concor 
in  all  the  reasons  which  I  have  heard  given  in  this  case.     If  it  had 
been  necessary  to  hold  that  a  policeman,  by  taking  the  stolen  goods 
from  the  pocket  of  the  thief,  restores  the  possession  to  the  owner,  E 
.    should  dissent.     I  think  that  we  cannot  put  out  of  question  ther 
interference  of  the  policeman ;  and  that  whilst  the  goods  were  ia 
his  hands  they  were  in  the  custody  of  the  law  ;  and  that  the  owner 
could  not  have  demanded  them  from  the  policeman  or  maintained 
trover  for  them.     But  as  the  case  finds  that  the  policeman  gave 
them  back  to  Rogers,  and  then  the  owner  desired  him  to  go  ancf 
sell  them  to  Dolan,  I  think  that  Rogers  was  employed  as  an  agent 
of  the  owner  in  selling  them,  and,  that  consequently  Dolan  did  not 
feloniously  receive  stolen  goods. 
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Platt,  B. — ^I  am  of  the  same  opinion.     The  case  is,  that  the        R«»- 
stolen  goods  were  found  hj  the  owner  in  the  pocket  of  the  thief.       dolan 

They  were  restored  to  his  possession,  and  it  does  not  appear  to  me        ' 

very  material  whether  that  was  done  by  his  own  hancis  or  by  the        ^855. 

instrumentality  of  the  policeman.  Things  being  in  that  state,  it  seems  jucehina  stolen 

to  have  come  into  their  heads  that  they  might  catch  the  receiver ;  goods— PrUrUy 

and  it  was  supposed  that  by  putting  the  stolen  property  back      of  owner. 

into  the  custody  of  Rogers,  they  could  place  all  parties  statu  quo 

they  were  when  the  property  was  found  in  the  pocket  of  Rogers ; 

but  I  agree  with  the  rest  of  the  court  that  the  act  of  Parliament 

does  not  apply  to  a  case  of  this  kind ;  for  if  it  did,  I  see  no  reason 

why  it  should  not  equally  apply  to  restored  goods  stolen  ten  years 

ago. 

Williams,  J. — The  reason  why  I  think  the  conviction  wrong 
is,  that  the  receipt,  to  come  within  the  statute,  must  be  a  receipt 
without  the  authority  of  the  owner.  Looking  at  the  mere  words 
of  the  indictment,  every  averment  is  proved  by  this  evidence ;  but 
then  the  question  is,  whether  such  a  receipt  was  proved  as  is  within 
the  statute,  viz.,  a  receipt  without  the  owner's  authority ;  and  here 
R(^ers  was  employed  by  the  owner  to  sell  to  Dolan. 

Conviction  quashed,  {b) 

{h)  Beulej  applied  to  the  conrt  to  direct  who  should  tax  the  coete  of  the  appeal.  Thej 
■IV  allowed  aa  part  of  the  coete  of  the  prosecation  io  the  coart  below ;  bat  the  qaestion  was 
whether  they  should  be  taxed  by  the  officer  of  the  Court  of  Appeal,  or  bj  the  officer  of  the 
coon  below.    The  latter  could  not  Tery  well  koow  what  costs  ought  to  be  allowed  in  this 


Lord  CampbeU,  C.  J. — We  ha?e  no  taxing  officer  m  this  court,  and  no  jurisdiction  to  make 
MJ  order  about  costs. 
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COURT  OF  CRIMINAL  APPEAL. 

January  20^  1855. 

(Before  Lord  Campbell,  C.  J.,  Coleridge  and  Cresswell,  JJ. 
Platt,  B.,  and  Williams,  J.) 

Reg.  v.  Ferguson;  (a) 

Indictment  containing  a  count  for  filontfy  and  a  count  for  a  mitdt' 
meanor — Arrest  of  judgment. 

A  prisoner  was  arraigned  upon  an  indictment^  containing  one  count  for 
felony  and  one  for  misdemeanor  ;  andy  having  pleaded  not  guHty,  was 
duly  tried  and  convicted  of  felony : 

Heldy  that  the  misjoinder  was  no  objection  to  the  conviction. 

THIS  was  a  case  reserved  hj  the  Recorder  of  Manchester.  It 
stated  that  the  prisoner  was  arraigned  upon  an  indictment  con- 
taining two  counts ;  the  first  for  assaulting  with  intent  to  rob;  and 
the  second  for  a  common  assault  He  pleaded  not  guilty ;  and  the 
jury  were  sworn,  and  he  had  his  challenges  as  upon  an  indictment 
for  felony.  The  jury  found  him  guilty  of  the  felony ;  and  then  it 
was  objected  that  the  indictment  was  bad^  because  it  contained 
a  count  for  misdemeanor.  The  recorder  overruled  the  objecUou, 
but  reserved  the  question,  whether  the  conviction  could  be  sus- 
tained. 

The  case  was  not  argued  by  counsel. 

Lord  Campbell,  C.J. — There  is  no  diflScultv  about  this  case; 
and  I  regret  that  it  should  have  been  reserved.  (His  Lordship 
stated  the  facts  as  above,  and  added) :  It  is  the  same  thing  as  if 
the  prisoner  had  been  convicted  upon  an  indictment  containing  a 
single  count  charging  a  felony,  which  the  evidence  proved  him  to 
have  committed.  It  admits  of  no  reasoning ;  there  is  no  objection 
to  answer. 

Coleridge  and  Cresswell,  JJ.,  Platt,  B.,  and  Williams, 
J.,  concurred. 

Conviction  affirmed  {h) 

(a)  Reported  bj  A.  Bittleston,  Esq.,  Bamster-at-LftW. 
{b)  R,  V.  JoMSf  2  Moo.  C.  C  94,  is  expressly  in  point 
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COUET  OF  CRIMINAL  APPEAL. 
January  20,  1855. 

(Before  Jervis,  C.J.,  Aldebson,  B.,  Colebidge,  J., 
Mabxin,  B.,  and  Cbowdeb,  J.) 

Reg.  v.  GiBB8.(a) 

Embezzlement — Relation  of  master  and  servant — Carrier — Bailee, 

^",  a  carrier  residing  at  Somerton,  teas  employed  only  in  carrying  gloves 

helween  the  glove-sewers  there  and  the  manufacturers  at  Stoke.     The 

sewers  were  not  knotvn  personally  to  the  manufacturers ;  but  A,  took 

to  the  latter  the  name  of  any  woman  who  desired  to  be  employed^  and 

received  for  her  a  number  of  unsewed  gloves.     The  gloves,  when 

iewed,  were  brought  back  by  A,  in  separate  parcels,  having  the  name 

of  each  sewer  attached  ;  and,  if  found  correct,  the  whole  amount  due 

for  the  sewing  was  paid  to  him  for  the  purpose  of  distribution  among 

the  sewers  ;  but  from  the  sum  to  be  delivered  to  each  he  deducted  his 

awn  charge.     A.  hating  received  several  sums  for  seweri  work,  and 

fraudulently  appropriated  them,  was  convicted  of  embezzlement : 

HeU  that  upon  diese  facts,  the  conviction  could  not  be  sustained,  as  the 

prisoner  was  a  mere  bailee,  and  not  a  servant  to  the  sewers  whose 

money  he  received,  within  the  meaning  of  the  statute  against  embezzle- 

ment. 

^■''HE  following  case  was  reserved  by  Colebidoe,  J. : — 
JL  The  prisoner  was  tried  before  me  at  the  last  assizes  for  the 
county  of  Somerset,  and  convicted  on  an  indictment  for  embezzle- 
ment. The  first  count  charged  him,  as  servant  to  Jane  Dickinson, 
with  embezzling  2s.  1^.  On  the  second  no  evidence  was  offered. 
On  the  third  he  was  charged,  as  servant  to  Eliza  Gould,  with 
embezzling  3«. 

Jane  Dickinson  and  Eliza  Gould  were  two,  among  many  other 
makers-up  and  sewers  of  gloves,  residing  at  Somerton.  Messrs. 
Southcomb  and  Chard  were  glove  manuracturers  at  Stoke-under- 
Hamden.  The  prisoner  was  a  carrier  residing  at  Somerton,  and 
eroing  from  that  place  to  Stoke  and  back,  employed,  however,  only 
between  the  glove-sewers  and  manufacturers  m  carrying  the  gloves 
from  and  to  the  one  and  the  other.     The  manufacturers  at  Stoke 

(a)  Reported  by  A.  BirrLBflTON,  Esq.,  Bariister-at-Law. 


456  CRIMINAL  LAW   CASES. 

Hko        know  nothing  of  the  individuals  at  Somerton  vfho  sew  and  make 
G1BB8.       "P  ^^^^^  gloves  for  them  ;  but  the  prisoner  gives  the  name  of,  and 

takes  out  a  number  for,  any  woman  who  desires  to  be  employed, 

1855.        and  receives  a  certain  number  of  unsewed  gloves  from  the  mana- 

Embeiatlemau  ^^^^^^7'     "^^^  scwers  at  Somerton  each  having  her  number,  send 

^BeiatioH  of  back  their  gloves,  when  sewed,  in  separate  parcels,  each  with  their 

^^^     names  pinned  to  the  parcel,  by  the  prisoner  to  the  factory.     He 

delivers  the  parcels ;   and  if  these  are  found  correct,  the  total 

amount  due  is  paid  to  him  in  one  sum,  and  fresh  parcels  of  unsewn 

gloves  are  delivered  to  him.     His  duty  then  is  to  deliver  to  each 

workwoman  her  money,  deducting  his  charge,  and  her  fresh  work. 

The  manufacturers,  though  they  know  nothing  personally  of  the 

women  to  whom  the  gloves  are  sent,  except  by  the  numbers  given, 

assuming  their  existence,  look  to  them  for  the  work ;  bat  S  any 

work  be  missing,  and  the  woman  not  found,  they  look  to  the  carrier 

for  it. 

According  to  the  course  here  stated,  the  prisoner  had  taken  ODt 
numbers  for  Jane  Dickinson  and  Eliza  Gould,  on  Jane  7th ;  each 
of  them  had  given  him  a  parcel  of  sewed  gloves  to  be  taken  to  the 
manufacturers,  which  he  duly  delivered.  Jane  Dickinson's  woik 
entitled  her  to  receive  2s.  l^cf.,  Eliza  Gould's  entitled  her  to 
receive  Ss. ;  and  these  sums,  with  several  others  in  one  sum,  were 
paid  to  the  prisoner  in  respect  of  such  work.  On  his  return  they 
applied  to  him  for  their  money  and  fresh  work ;  he  denied  the  re- 
ceipt of  any  money  for  them,  and  fraudulently  applied  the  soms  to 
his  own  use. 

These  facts  being  clearly  proved,  a  verdict  passed  for  the 
Crown,  and  I  sentenced  the  prisoner ;  but  I  request  the  opinicm  of 
the  judges  whether  he  was  properly  convicted  of  the  crime  of 
embezzlement. 

The  case  was  not  argued  by  counsel,  but  stood  in  the  list  of  cases 
for  Michaelmas  Term ;  and  the  court  ( Jervis,  C. J.,  Alderson,  R, 
Coleridge,  J.,  Martin,  B.,  and  Crowder,  J.)  took  time  to  consider 
its  judgment. 

Coleridge,  J.,  now  delivered  the  judgment  of  the  court  (after 
stating  the  facts  as  above). — In  ordinary  parlance,  and  according 
to  the  common  acceptation  of  the  term,  it  is  impossible  to  de- 
scribe the  prisoner  as  a  servant  to  any  of  the  young  women.  The 
ordinary  relation  of  master  and  servant  cannot  be  said  to  subsbt 
between  them ;  they  would  certainly  not  be  responsible  for  bis 
negligence ;  and  unless  there  were  anv  decided  cases  precisely  in 
pomt,  we  could  not  come  to  the  conclusion  that  he  was  a  servant 
to  them  within  the  meaning  of  the  statute  against  embezzle- 
ment. There  is  no  such  decision ;  and,  though  some  of  the  cases 
go  very  far  in  making  persons  liable,  as  servants,  to  punish- 
ment for  embezzlement,  none  go  so  far  as  this.  The  pri- 
soner was,  in  fact,  a  common  carrier  for  all  persons  who  chose  to 
employ  him  within  a  limited  district ;  and  that  is  the  case  of  all 
carriers,  who  are  only  bound  to  carry  the  description  of  goods,  and 
between  those  places,  of  and  between  which  they  have  pahlicly 
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professed  themselves  to  be  carriers^  as  is  laid  down  by  Lord  Holt        ^<»- 
m  Lmiu  t.   Cotton^  12  Mod.  484,   and  also  in  Johnson  v.    The       Grass. 

Midland  Railway  Company^  4  Exch.  372.    We  consider,  therefore, 

the  prisoner  in  this  ease  to  have  been  a  mere  bailee,  and  the  non-        ^^^^* 
delivery  by  him  a  breach  of  trust  only.     The  principle  laid  down  EnAeadmau 

in  R.  V.  Heyy  1  Den.  C.  C.  602,  is  applicable  here ;  the  circum JUUaium  <f 

stances  of  the  prisoner's  employment  as  a  drover  in  that  case 
having  been  held  to  raise  an  inference  that  he  was  not  a  servant. 
We  are  consequently  of  opinion  that  this  conviction  is  wrong. 

Conviction  reversed. 

(a)  R.  ▼.  J7<y.    The  prisoner,  a  drorer  bj  trsde,  was  emplojed  to  take  and  deliyer  pigs  to  C. 

md  bring  back  such  price  as  G.  shoold  give  for  them.     He  had  monej  given  to  him  for 

expenses,  for  which  he  was  to  account ;  and  bj  the  custom  of  the  trade  be  was  to  be  paid  so 

mneh  per  daj  for  the  nnmber  of  dajs  oocnpied.     By  the  usage  of  the  trade  also,  he  was  at 

Hbexty  to  drive  for  other  persons  at  the  same  time.     The  question  was  whether  he  received  the 

coated  J  of  the  pigs  as  a  servant  to  the  persons  who  employed  him,  or  as  a  bailee,  and  it  was 

beld  upon  the  fscts  stated  that  he  received  them  as  balee.     In  the  judgment  of  the  court, 

JL  V.  M^Namee,  I  Moo.  C.  C.  368,  was  referred  to  as  the  case  most  closely  resembling  the  one 

tban  snder  consideration  ;  and  Parke,  B.,  delivering  that  judgment,  added :     *'  In  this  case,  on 

tlw  one  band,  the  circumstance  that  the  prisoner  was*paid  the  expenses  of  the  cattle,  and  also 

thtt  the  customary  mode  of  payment  of  his  remuneration  was  by  the  day,  tend  to  show  that  he 

v»  a  mere  servant;  on  the  other  hand,  the  fact  of  his  being  a  drover  by  trade,  and  also  of  his 

baviog  the  liberty  to  drive  the  cattle  of  any  other  person,  by  the  general  usage  with  respect  to 

dnvnB,  raises  an  inference  that  he  was  not  a  Bervant**    And  after  referring  to  R.  v.  Hhgkn, 

1  Moo.  C.  C.  370,  where  the  question  was  whether  the  prisoner  was  either  a  servant  or  a  person 

*^      nployed  in  that  capacity,  his  lordship  proceeded :  **  This  is  not  exactly  the  same  question  ;  it 

ii  whether  the  prisoner  had  the  custody  of  the  cattle  as  a  servant  to  the  prosecutor  at  the  time  of 

thi receipt  of  them;  and  we  think  he  could  not  be  so  considered  unless  in  driving  the  cattle  to 

the  market  he  was  his  servant,  and  the  prosecutor  responsible  for  any  negligent  act  of  his  in  so 

driving  them.    This  subject  has  undergone  much  discussion  of  late,  and  has  been  placed  on  its 

pnper  footing  by  the  case  of  Quarman  v.  BumtU^  6  M.  &  W.  499,  and  other  cases ;  one  of 

vUchb  that  of  a  general  diover,  who  was  held  in  if  i%afiv.  Wedff^  IS  Ad.  &  E.  737,  not  to  be 

a  Mrrant,  so  as  to  make  the  owner  of  the  cattle  responsible  for  his  negligence.    After  the  full 

mnderation  which  this  subject  has  undergone,  we  doubt  whether  the  case  of  B,  v.  M^Namee 

votild  be  now  decided  in  the  same  way.    Upon  the  whole,  we  think  it  was  not  proved  in  this 

CM  that  the  prisoner  was  a  mere  servant. " 
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COURT  OF  CRIMINAL  APPEAL. 

February  3,  1855. 

(Before  Jervis,  C.J.,  Parke,  B.,  Maule,  J.,  Wightman,  J^ 
Platt,  B.,  Williams,  J.,  and  Crompton,  J.) 

Reg.  v.  Burditt  and  others,  (a) 

Practice — Right  of  one  prisoner  to  cross-examine  the  witnesses  caBedifl 
another  prisoner  jointly  indicted  with  him^  and  to  reply  upon  Mr 
evidence. 

Where  two  prisoners  are  jointly  indicted^  and  a  witness  called  by  onenf 
them  gives  evidence  criminatory  of  the  other y  the  latter  has  a  right,  if 
himself  or  his  counsel^  tc  cf^oss-examine  that  witness  and  adirtn  At 
jury  in  reply  upon  the  evidence  so  given. 

THE  following  case  was  reserved  by  the  Deputy  Chairmaii  of 
the  Northamptonshire  Quarter  Sessions. 

At  the  General  Quarter  Sessions  of  the  Peace  for  the  Conntf 
of  Northampton,  held  on  the  29th  of  June,  1854,  Thomas  Luckf 
Charles  Burditt,  and  TVilliam  Cox,  were  indict^  and  tried  ftr 
stealing  wood  at  Overstone,  the  property  of  Lewis  Lloyd,  Ea^i 
They  were  defended  by  separate  counseL 

At  the  close  of  the  case  for  the  prosecution,  the  court  decided 
that  there  was  no  case  to  go  to  the  jury  agunst  Cox,  and  he  wh 
acquitted. 

Luck's  counsel  then  addressed  the  jury ;  and  afterwards  Borditft 
counsel  addressed  the  jury  for  the  prisoners. 

Luck's  counsel  then  cidled  as  a  witness  on  behalf  of  Luck,  CoZ} 
who  had  been  acquitted,  with  a  view  of  showing  that  Luck  was  sd 
innocent  agent  in  taking  the  wood,  and  in  so  doing,  gave  evidence 
tending  to  criminate  Burditt 

Buiditt's  counsel  now  claimed  the  right  to  croes-examine,  mi 
reply  upon  Cox's  evidence ;  this  was  oppos^  by  the  counsel  for  Lock 

But  the  court,  although  it  refused  permission  to  croes-exanune 
and  address  the  jury,  offered  to  put  through  the  chairman  sad 
questions  as  Burditt's  counsel  suggested. 

Luck  and  Burditt  were  both  convicted.  Being  doubtful  whether 
the  court  was  right  in  its  decision,  I  have  reserved  the  case  of 
Burditt  for  the  consideration  of  the  Court  of  Appeal. 

The  question  is  whether  the  court  was  right  in  refusing  Burditt's 
counsel  the  right  to  cross-examine  and  reply  on  Cox's  evidence  for 
the  defence.  Bail  was  taken  for  Burditt  s  appearance  at  the  next 
Epiphany  Sessions. 

(a)  Reported  bj  A.  Bittleston,  Esq^  Barrister-at-Law. 
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W.  H.  Roberts  for  the  prisoner  Burditt.'— This  conviction  was        Bsg. 
vrong;  the  court  ought  to  have  allowed  the  cross-examination  ^      ••    ^^ 
kud  reply  also.     At  Uommon  Law  a  prisoner  has  a  clear  right  to      ors^tft. 
ross-examine  every  witness  who  gives  evidence  against  him  ;  the        — 
apacity  to  be  examined  draws  with  it  the  liability  to  be  cross-        'j^- 
xamined ;  and  as  to  the  right  of  reply,  the  Prisoners  Counsel  Act  Oron-tsBonma- 
ntitles  the  prisoner's  counsel  to  address  the  jury  upon  all  the    Hon  hjf  cm 
vidence  adduced  against  his  client.      This  being  the  prisoner's  JSJjJI!?^^ 
ight,  the  offer  made  by  the  churman  to  put  questions  for  him  is    ^  tmikhsr, 
ertidnly  by^no  means  an  equivalent.    The  case  of  jB.  v.  Woods  and 
May  (6  Cox  C.  C.  224),  is  precisely  in  point.    There  two  omnibus 
[rivers  were  indicted  for  manslaughter ;  they  were  defended  by 
eparate  counsel ;  the  case  for  the  prosecution  concluded,  Ballantine 
for  Woods),  addressed  the  jury,  but  called  no  witnesses ;  Parry 
hen  addressed  the  jury  for  May,  and  called  witnesses  who  threw 
he  blame  on  the  prisoner  Woods.     Ballantine  then  claimed  the 
ight  of  cross-examining,  and  afterwards  of  addressing  the  jury 
^ain.   Mb.  Commissioner  Gurnet,  after  consulting  Mr.  Justice 
Jresswell  and  Mr.  Justice  Williams,  said  : — ^^  Both  the  learned 
udges  think  as  I  do,  that  Mr.  Ballantine  should  not  only  be  allowed 
o  cross-examine  Mr.  Parry's  witnesses,  but  to  address  the  jury." 
[n  the  case  of  Beale  v.  Mauls  and  others,  1  Car.  &  K.  1,  a  pomt 
jrose  somewhat  analogous.     At  the  close  of  the  plaintiff's  case,  the 
minsel  for  one  of  the  defendants  addressed  the  jury,  and  stated 
lis  intention  to  call  a  witness,  with  the  view  of  showing  that  an- 
other person,  who  had  been  made  a  co-defendant  in  consequence 
^  a  plea  in  abatement,  was  liable  to  the  plaintiff's  demand.     There- 
ipon  the  counsel  for  that  co-defendant  applied  for  permission  to 
iddress  the  jury  after  that  evidence  had  been  given ;  and  although 
hat  application  was  opposed.  Lord  Dekman  said: — "I  think  it 
B  reasonable,  and  must  be  allowed." 

Marhhaniy  in  support  of  the  conviction. — It  is  not  disputed  that 
here  is  at  Common  Law  a  right  to  cross-examine  the  witnesses 
»lled  by  the  adverse  party ;  but  the  cross-examination  of  Cox,  in 
his  particular  case  was  not  a  matter  ex  debito  justitia ;  it  was 
rithin  the  discretion  of  the  presiding  judge  to  allow  it  or  not.  If 
t  be  a  matter  of  favour,  the  court  must  u)ok  to  see  whether  any 
Djustice  has  been  done;  and  having  reference  to  the  object  of 
xoss-examination,  it  is  dear  that  no  injustice  has  been  done. 
sk  2  Phillips  &  Arnold,  on  Evidence  (10th  edition),  p.  458,  it  is 
ud  down,  tnat  *^  the  office  of  cross-examination  is  to  search  and  to 
ifl,  to  correct  and  supply  omissions;"  and  there  is  no  reason  to 
uppose  that  that  office  would  not  be  fulfilled  by  the  cross- 
txamination  which  did  in  fact  take  place :  at  all  events,  it  lies  upon 
he  counsel  for  Burditt  to  show  that  the  effect  of  putting  questions 
uegested  through  the  judge,  was  necessarily  or  probably  prejudi- 
iid  to  the  prisoner  Burditt.  Otherwise,  the  mode  of  conducting 
in  examination,  civil  or  criminal,  is  a  matter  in  the  discretion  of 
he  judge,  where  there  is  no  positive  rule  of  law  to  the  contrary: 
2  Taylor  on  Evidence,  928.)     The  case  of  Woods  v.  May  is  not 
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^'^'       the  authoritative  decision  of  a  judge,  and  amounts  to  no  more  than 

BuBDiTT  AKD  ^^^  ^^^^  ^^^  court  had  a  discretion  either  to  allow  or  disallow  the 

0THBB8.      course  suggested ;  and  in  the  particular  case  thought  that  it  ^^  should 

]^        be  allowed" — not  that  it  was  a  matter  of  right,  and  '^must  be 

.*       allowed.'*     The  same  observation  applies  to  the  other  case  cited  of 

Crois-exammo'  Beole  V.  Mouls  and  others. 

turn  bif  <me        Maule,  J. — Luck  was  allowed  to  call  Cox  as  his  witness ;  and 

J^!^^^!^Jled  why  had  not  Burdett  as  much  right  to  examine  Cox  as  Luck  had? 

hfmoAer.        Markhatn, — He  had  of  course  a  right  to  examine  him  as  his  own 

witness ;   but  not  to  cross-examine  him  as  a  witness  called  by  an 

adverse  party. 

Maule,  «J. — He  had  at  all  events  a  right  to  put  questions  to  him ; 
and  I  do  not  know  that  it  matters  much  whether  it  is  called 
examination  or  cross-examination. 

Markham. — The  right  of  addressing  the  jury  in  reply  is  limited 
and  defined  by  stat.  6  &  7  Will.  4,  a  114,  s.  I,  which  enacts  that, 
^'  from  and  after  the  Ist  day  of  October,  all  persons  tried  for  felo- 
nies shall  be  admitted  after  the  case  for  the  prosecution  to  make 
full  answer  and  defence  thereto  by  counsel  learned  in  the  law." 

The  word  thereto  must  necessarily  refer  to  the  Case  for  the  pro- 
secution. Now,  on  this  occasion,  the  case  for  the  prosecution  waa 
concluded ;  and  the  prisoner's  counsel  had  replied  "  thereto,"  before 
Burditt's  application  was  made. 

Pabke,  JB. — The  evidence  of  Cox  criminating  Burditt  became, 
80  far,  evidence  for  the  prosecution,  and  part  of  tiie  case  to  which 
he  had  a  right  to  reply. 

Markham. — In  the  case  of  Rex  v.  Krochl,  Gibson^  and  Koeekj 
which  is  cited  in  2  Spark  N.P.C.  343  ;  after  the  case  for  the  prose- 
cution had  concludea,  evidence  was  elicited  by  cross-examining  i 
witness  caUed  on  behalf  of  one  defendant  which  had  the  efiect  of 
criminating  another  co-defendant ;  yet  it  does  not  appear  that  the 
counsel  for  the  defendant  so  affected  made  any  attempt  to  cross- 
examine  the  witness. 

Jeryis,  C.  J. — In  this  case  the  prisoner  should  certainly  have 
been  allowed  to  cross-examine  and  reply,  because  the  witness  called 
by  Burditt  gave  evidence  to  criminate  him,  and  that  evidence 
became  tacked,  as  it  were,  to  the  case  for  the  prosecution.  We 
must  not,  however,  be  understood  as  deciding  that  when  one 
prisoner  calls  a  witness  who  does  not  criminate  his  fellow-prisoner, 
the  latter  would,  in  that  case,  have  a  right  to  cross-examine  and 
reply.  He  might  examine  him  as  his  own  witness,  but  then  he 
would  have  no  right  to  reply. 

Pabke,  B.  concurred. 

Maule,  J. — I  also  concur  in  the  decision  of  this  case;  but,  at 
the  present  moment,  I  do  not  see  my  way  so  clearly  upon  the 
latter  point  adverted  to  by  the  Lord  Chief  Justice,  as  to  be 
prepared  to  express  my  concurrence  in  that. 

WIGHTMAN,  J.,   PlATT,  B.,  WiLLIAMS  and  CnOBiPTON,  JJ., 

concurred. 

Conviction  qnashed. 
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OXFORD  CIRCUIT. 

Staffordshire   Spring  Assizes,  1854. 

Stafford^  March  14. 

(Before  Mr.  Justice  Wightman.) 

Reg.  v.  Mann,  (a) 

Unlawful  apprehension — J^ower  of  railway  servants  to  compel  persons  to 
proceed  on  railway  after  non-production  of  ticket  and  non-payment  of 
fare — Demand  of  fare. 

Qiugre,  whether,  after  the  refusal  of  a  passenger  to  produce  his  ticket  or 
pay  his  farCy  on  alighting  from  a  railway  carriage^  he  can  be  compelled 
to  proceed  by  train  to  the  principal  station  on  the  Une,  to  be  there  dealt 
with  by  the  authorities  of  the  company  f  Whether  such  a  power  exists 
or  noty  it  is  clear  that  the  fare  for  such  subsequent  involuntary  journey 
cannot  be  legally  demanded. 

THE  prisoner  was  charged  in  the  first  count  of  the  indictment 
with  assaulting  John  Smith,  with  intent  to  prevent  his 
lawful  apprehension;  in  the  second  count,  with  an  assault  with 
intent  to  do  grievous  bodily  harm ;  and  in  the  third  count,  with 
intent  to  disable. 

It  appeared  that  the  prisoner  got  into  an  empty  third-class  car- 
riage, attached  to  a  first  and  second-class  train  proceeding  from 
Manchester  to  Stoke-upon- Trent.  On  reaching  North-road 
station,  he  got  out  on  the  wrong  side,  and  was  accosted  by  the 
guard,  who  asked  him  for  his  ticket.  The  prisoner  replied, 
**  Ticket  be  d  d ;  I  have  no  ticket ;"  and  said  he  had  intended 
to  get  out  at  the  station  for  Crewe  junction.  No  other  demand 
was  made  on  the  prisoner ;  but  the  guard  ordered  him  to  get  into 
a  second-class  carriage^  and  locked  the  doors.  The  train  then  pro- 
ceeded to  Stoke,  a  distance  of  several  miles.  The  prisoner,  on 
getting  out,  was  asked  for  his  ticket;  and  ou  his  not  producing 
It,  the  second-class  fare  from  Manchester  to  Stoke  was  de- 
manded. It  not  being  paid,  the  policeman  at  the  station  collared 
the  prisoner,  who  gave  him  a  blow  and  got  away.  He  was  pur- 
sued and  retaken^  when  the  prisoner  pulled  out  bis  knife  and  cut 
the  policeman  on  the  back  of  his  hand. 

The  reason  alleged  for  bringing  the  prisoner  on  to  Stoke  was  that 
it  was  the  head-quarters  of  the  railway  authorities,  and  there  was 
no  mode  of  dealing  with  the  prisoner  at  North-road  station. 

Wightman,  J.,  to  the  jury. — The  prisoner  gets  into  the  train 

(a)  Reported  bj  J.  E.  Davis,  Esq.,  Barrister-at-Law. 
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at  Manchester ;  he  gets  out  at  North-road  station,  and  1 
is  demanded,  and  not  produced.  On  the  contrary,  the 
says  he  has  not  got  it.  The  guard,  instead  of  then  takin« 
the  specific  charge  of  going  so  far  without  his  ticket,  whid 
he  might  have  done,  takes  him  in  a  second-class  carriage  1 
several  miles  out  of  the  way.  A  ticket  from  Manchester 
is  there  demanded,  and  afterwards  the  full  fare.  It  seei 
that  this  is  clearly  beyond  the  law,  and  that  the  railway  ac 
had  no  right  to  demand  the  fare  from  North-road  to  Stok 
not  give  any  opinion  as  to  the  right  to  convey  a  person  rel 
produce  his  ticket  at  one  station  on  to  another,  on  th< 
of  not  paying  his  fare  for  that  specific  part  of  the  journey  ^ 
prisoner  had  voluntarily  and  fraudulently  performed ;  but  i 
might  have  been  the  situation  of  the  parties,  if,  on  dem 
refusal  of  the  ticket  or  fare  at  North-road,  the  charge  in 
made,  and  he  had  been  conveyed  to  Stoke  for  the  purpose 
ing  with  it,  here  the  arrest  being  for  non-payment  of  th 
Stoke,  the  apprehension  was  illegal,  and  the  prisoner  ha< 
to  resist  it.  The  only  question  is  whether  he  did  more  1 
reasonably  necessary  to  efiect  his  release  from  arrest, 
not  appear  to  have  had  any  other  intent  when  he  did 
charged,  than  to  get  away. 

Verdicty  guilty f  on  the  ground  that  some  excess  oj 

was  used  by  the  prisoner  ;  and  he  was  thereupon  . 

to  a  short  term  of  imprisonment. 
Scotland^  for  the  prosecution. 
Kenecdeyy  for  the  prisoner. 
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OXFORD  CIRCUIT. 

Staffordshire  Spring  Assizes^  1854. 

Staffordy  March  16. 

(Before  Mr.  Justice  Wightman.) 

Reg.  v.  Doody.  (a) 

Suicide — Misdemeanor, 

ot  to  commit  suicide  is  a  misdemeanor  at  Common  Law.  The 
9  for  the  jury  is^  whether  the  prisoner  had  a  mind  capable  of 
olaHng  the  act  charged^  and  whether  he  did,  in  fact,  intend  to 
lay  his  life.  The  mere  fact  of  drunkenness  in  this,  as  in  other 
f  no  excuse  for  the  crime ;  but  it  is  a  i/haterial  fact  for  the  jury 
'der,  before  coming  to  the  conclusion  that  the  prisoner  really 
d  to  destroy  Ids  life. 

3risoner  was  indicted  for  unlawfully  attempting  to  commit 
ide  at  Wolverhampton,  on  the  5th  of  March,  1854. 
leared  that  the  prisoner  was  at  the  George  Inn,  Wolver- 
,  on  the  night  of  the  5th  March,  and  about  ten  o'clock 
the  water-doset  He  was  soon  afterwards  found  there, 
d  to  a  beam  by  a  scarf  tied  round  his  neck.  He  was  cut 
i  animation  restored.  On  being  taken  into  custody  and 
with  the  offence,  he  stated  that  he  had  led  a  bad  course  of 

had  no  money  or  friends.  He  now  said  in  his  defence 
lad  been  drinking  for  nine  days  before,  and  did  not  know 

was  doing.      There  was  some  evidence  to  show   that, 

he  was  partially  intoxicated,  he  was  quite  capable  of 
ire  of  himself. 

ITMAN,  J.,  told  the  jury  that  the  offence  charged  consti- 
syond  all  doubt,  a  misdemeanor  at  Common  Law.     The 

for  them  to  consider  was  whether  the  prisoner  had  a  mind 
3f  contemplating  the  act  charged,  and  whether  he  did,  in 
3nd  to  take  away  his  life.  The  prisoner  alleged  in  his 
that  he  was  drunk  at  the  time,  which  must  be  taken  to 
it  he  had  no  deliberate  intention  to  destroy  his  life ;  for 
i  fact  of  drunkenness  in  this,  as  in  other  cases,  is  not  of 
excuse  for  the  crime,  but  it  is  a  material  fact  in  order  to 
.  the  conclusion  whether  or  no  the  prisoner  really  intended 
>y  his  life. 

Verdict  guilty.     Sentence  three  months^  imprisonment. 
Alahon,  for  the  prosecution, 
prisoner  was  not  defended  by  counseL 

(a)  Reported  by  J.  E.  Davib,  Esq^  Barrbter-«t-Law. 
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OXFORD  CIRCUIT. 

Berkshire  Summer  Assizes,  1854. 
Abingdon f  July  11. 

(Before  Mr.   Justice  Crompton.) 

Reg.  v.  Eimbret.  (a) 

Arson—''  Hou$e'*—StahUe  7  WUl  4  4-  1  VicL  e.  89,  s.  3. 

In  order  to  consHtuie  the  offence  of  setting  fire  to  a  **  Aotue"  within  Ae 
meaning  of  the  statute  7  WUL  4  4*  1  Vict.  c.  89,  the  buUdmg  mustle 
shoum  to  be  a  dwelling-house. 

Where  B.  the  tenant  ofh  cottage  during  the  continuance  of  the  deautSf 
left  ity  and  removed  his  furniture  for  the  purpose  of  the  lamSord  damg 
some  repairs  in  the  cottagcy  and  in  that  interval  the  cottage  was  set 
fire  to : 

Heldf  that  it  could  not  be  described  as  the  house  of  the  landlord^  but 

Semblcy  that  it  might  be  described  either  as  the  house^  or  '*  dwelUng^hmm^ 
ofB.  the  tenant. 

THE  fii*8t  count  of  the  indictment  charged  the  prisoner,  WiDkui 
Kimbrey,  with  feloniously,  unlawfullj  and  maliciously  setting 
fire  to  a  certain  dwelling-house  of  John  Whitehorne,  at  the  pariili 
of  Drayton,  on  the  15th  day  of  June,  1854,  with  intent  to  injure 
him,  against  the  form  of  the  statute.  In  a  second  count  the  build- 
ing was  described  as  the  "  house"  of  John  Whitehorne.  In  a  third 
cx)unt  it  was  described  as  the  dwelling-house  of  George  BalL 

It  appeared  that  the  house  in  question  was  a  cottage  in  wUck 
George  Ball  had  resided  down  to  the  10th  of  June,  as  tenaol 
to  Mr.  John  Whitehorne,  who  stated  that  he  received  the  rent 
quarterly.  It  was  sometimes  deducted  from  the  wages  of  Btily 
who  was  employed  as  a  labourer  by  Mr.  Whitehorne.  In  order 
that  some  necessary  repairs  might  be  done  to  the  cottage  by  the 
landlord.  Ball  left  it  on  the  10th  of  June,  and  removed  his  furniture, 
and  had  not  returned  at  the  time  of  the  trial,  the  repairs  not 
having  been  completed.  Mr.  Whitehorne  stated  that  he  held  Ball 
responsible  for  the  rent  during  this  period.  The  fire  took  place  01 
the  15th  of  June,  and  at  that  time  the  doors  were  unlocked,  and 
the  roof  partly  removed. 

At  the  close  of  the  case  for  the  prosecution : 

Caringtouy  for  the  prisoner,  objected  that  he  could  not  be  con- 
victed on  this  indictment.  It  was  clear  that  the  first  count  was 
not  supported  by  the  evidence.     The  house  could  not  be  oonudered 

(a)  Beported  by  J.  £.  Davis,  Eaq^  Barruter-aULaw 
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s  the  dweIIin<r.house  of  John  Whitehorne,  as  he  had  never  resided        '^^• 
n  it  at  all.    With  respect  to  the  second  count,  it  was  not  sufficient     kimbrky. 

0  prove  that  the  house  was  a  house  merely,  but  it  must  be  shown        

0  be  a  dwelling-house.     Though  the  third  section  of*  the  statute        ^^' 

Will.  4  &  1  Vict.  c.  89  (b)  contains  the  words  **  any  house,"  ^^^^^ 
et  these  words  must  be  taken  to  mean  not  any  house  simply,  but 
ny  dwelling-house,  and  the  same  construction  must  be  put  upon 
hese  words  as  on  the  word  dwelling-house  in  the  statute  consti- 
uting  the  offence  of  burglary.  A  building  constructed  as  a  dwelling- 
louse,  but  which  had  not  been  completed  or  inhabited,  has  been 
leld  not  to  be  a  house  within  the  meaning  of  a  former  statute,  not 
)eing  a  house  in  respect  of  which  burglary  could  be  committed. 
Ellesmore  v.  St  Briavells,  8  B.  &  C.  461.  Moreover  this  could 
lot  in  any  construction  of  the  statute  be  considered  as  the  house 
)t'  John  Whitehorne,  because  it  was  let  to  a  tenant,  and  the  land- 
ord  had  only  a  reversionary  interest  in  it.  With  regard  to  the 
hird  count,  it  could  not  be  considered  as  the  dwelling-house  of 
jeorge  Ball  at  the  time  of  the  fire.  He  was  not  residing  in  it,  nor 
«^as  he  in  possession  of  it.  The  statute  clearly  contemplated  that  . 
ie  house  should  be  in  the  actual  possession  of  some  person. 

After  hearing  Skinner  for  the  prosecution, 

Crompton,  J.,  expressed  his  opinion  that  neither  the  first  or 
•econd  counts  were  proved,  the  house  having  been  demised  to  Ball. 
l^ith  regard  to  the  other  question,  he  was  of  opinion  that  a 
'bouse"  within  the  statute  meant  a  *^  dwelling-house,"  but  in  this 
aae  he  thought  the  evidence  proved  it  to  be  the  dwelling-house  of 
reorge  Ball,  and  therefore  the  third  count  was  supported.  He 
liould  direct  the  second  count  to  be  amended  by  substituting  the 
ime  of  Ball  for  Whitehorne,  and  in  the  event  of  a  conviction 
ould  reserve  the  points  whether  there  was  any  evidence  to 
pport  the  second  count  as  amended,  or  the  third  count 
Clarrington  then  addressed  the  jury  on  the  other  facts  of  the 
se. 

Crompton,  J.,  in  summing  up  directed  the  jury,  if  they 
ought  the  other  facts  brought  the  charge  home  to  the  prisoner, 

further  consider  whether  the  house  was  the  house  of  George 
dl,  and  whether  at  the  time  of  the  fire  his  absence  was  merely 
mporary,  he  having  at  the  time  he  left,  an  intention  to  return. 
Tlie  jury  acquitted  the  prisoner. 

6)  ^  Whoerer  shall  onlawfally  and  maliciooslj  set  6re  to  any  church  or  chapel,  or  to  any 
>pel  for  the  religioos  worship  of  persons  dissenting  from  the  united  Chnrah  of  England  and 
lasd,  or  shall  nnlawfully  and  malicioiisly  set  fire  to  any  hoose,  stable,  coacb- house,  oat* 
use,  warehouse,  office,  shop,  mill,  malt-honst,  hop-oast,  bam  or  granary,  or  to  any  building 
irectton  oaed  in  carrying  on  any  trade  or  manufacture,  or  any  branch  thereof,  whether  the 
M  or  any  of  them  respectively  shall  then  be  in  the  possession  of  the  offender,  or  in  the 
Msaioii  of  any  other  person,  with  iateot  thereby  to  injure  or  defraud  any  person,  shall  be 
Ity  of  febDy,"*  &o. 
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OXFORD  CIRCUIT. 

Abingdon^  July  11,  1854. 

(Before  Mr.  Justice  Crompton.) 

Reg.  v.  OMANT.(fl) 

Evidence — Deposition — stat  11   4-  12  VicL  c.  42,  s,  17 — Illness— 

Pregnancy, 

The  deposition  of  a  roitness  who  is  so  far  advanced  in  pregnancy  as  If 
make  her  unfit  to  travel  to  the  assize  town,  cannot  be  read  in  evidenm 
under  the  l\  ^  \2  Vict,  c.  42,  s.  17,  ichich  makes  the  deposition  admh 
sible  if  it  be  proved  that  the  person  whose  deposition  shall  hare  be«M 
taken,  ^^is  so  ill  as  not  to  be  able  to  travel.^* 

THE  prisoner  was  indicted  for  bigamy.  A  woman  named 
Anne  Hazle  was  examined  before  the  magistrates,  and  provd 
the  first  marriage  of  the  prisoner,  and  it  was  now  sought  to  real 
her  deposition  on  that  occasion  as  evidence  under  the  statute  Ilk 
12  Vict.  c.  42,  s.  17.  {b)  For  this  purpose  Mr.  Thomas  Burtoi^ 
a  surgeon,  was  called.  He  stated  that  he  had  been  requested  tl 
see  ^ne  Hazle  for  the  purjx)se  of  ascertaining  her  fitness  to  trara 
to  the  assizes,  and  had  accordingly  visited  her  on  Saturday  the  8di 
and  Sunday  the  9th  of  July,  and  found  her  very  far.  advanced  ii 
pregnancy  and  only  about  a  month  from  the  time  for  her  deliveiji^ 
and  not  in  a  fit  state  to  come  to  Abingdon.  There  was  no  illnesaoj 
anything  the  matter  independently  of  her  pregnancy,  but  tbC 
rendered  it  unsafe  for  her  to  travel. 

Hunt,  for  the  prisoner,  objected  to  the  reception  of  the  deposition 
Crompton,  J. — I  cannot  receive  the  deposition  as  evidence.  Hi 
deponent  is  not  ill,  and  I  have  already  held,  whether  rightly  j| 
wrongly,  that  mere  apprehension  of  ill  consequences  is  not  suS* 
cient  I  am  not  very  positive  on  the  point,  because  I  belierei 
different  opinion  has  been  entertained,  but  I  shall  adhere  to  fl|| 

I 

(a)  Reported  by  J.  E.  Davis,  Esq.,  Barriater-at-Law.  ' 

(6)  The  Btatute,  after  (iin*ctingtlie  mode  of  taking  the  deposition  of  witnesstt  before  jufti^ 
enacts  (sect.  17)  **  that  if  upon  the  trial  of  the  pn>()n  so  aau>ed  ms  first  aforesaid,  it  shil^ 
proved  bj  the  oath  or  affirmation  of  any  credible  witness,  that  any  person  wb(»«  depoa^ 
shall  have  been  taken  as  aforesaid,  is  dead,  or  so  ill  aa  not  to  be  able  to  travel,  and  if  aboil  ■ 
proved  that  sach  deposition  w^is  taken  iu  the  presence  of  the  {)er8on  so  accused,  and  that  hlff 
his  counsel  or  attorney  had  a  full  op|K)rtunity  of  cioss- examining  the  witness;  then,  if  nA 
deposition  purport  to  be  signed  by  the  juNtice  by  or  before  whom  the  same  purports  to  blH 
been  taken,  it  shall  be  lawful  to  read  such  deposition  as  evidence  in  such  proseeotko,  witiioil 
further  proof  thereof,  unless  it  shall  bo  proved  that  such  deposition  was  not  in  hct  v^aei^ 
the  justice  purporting  to  sign  the  same." 


y 


OXFORD  CIRCUIT. 

Herefordshire  Summer  Assizes,  1853. 

Hereford^  July  29. 

(Before  Mr.  Justice  Coleridge.) 

Reg.  v.  JoNE8.(a) 

pretences — Existing  fact — Question  of  bona  fide  intent  to  perform 
agreement, 

gk  to  eonsHtuie  the  statutable  offence  of  obtaining  money  by 
r  of  false  pretences^  the  pretence  must  be  false  at  the  time; 

t  ii  need  not  necessarily  be  of  some  alleged  existing  fact  capable  of 
being  disproved  by  positive  testimony^  but  may  depend  on  the  bona  fide 
jssjentkm  and  willingness  of  the  defendant  at  the  time  of  entering  into 
u  eoniraet  to  perform  it,  or  to  do  some  act  at  a  future  period. 

IHE  prisoner  was  indicted  for  obtaining  money  by  false  pre- 
tences. 
The  first  count  alleged  that  John  Jones,  the  defendant,  unlawfully, 
ingly  and   desi^edly  did    falsely   pretend    to    one  David 
lom  Owen,  that  he  the  said  John  Jones,  had  a  letter  of  recom- 
ion  from  a  Rev.  Mr.  Greenfield  of  Kidderminster,  and  that 
t  the  said  John  Jones,  had  engaged  to  make  complete  for  one 
Price  and  her  niece  nine  new  teeth  for  the  sum  of  seven 
J  and  that  she,  the  said  Mrs.  Price,  refused  to  advance  any 
to  him  until  the  teeth  were  completed,  and  that  he  wanted 
slullines  to  enable  him  to  complete  the  said  teeth ;  by  means 
%f  whidi  said  false  pretences  the  said  John  Jones  did  then  and 

(a)  Baported  by  J.  E.  Davis,  E»q.,  Barrister-at-Iiaw. 
2i2 
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former  opinion,  as  evidence  of  this  kind  ought  not  to  be  admitted  Kbo. 

As  the  case  for  the  prosecution  could  not  be  made  out  indepen-        * 

dently  of  this  testimony,  the  prisoner  was  acquitted.  1854. 

Verdict,  Not  guilty.  pZJZ^ 

J.  J.  WxOmms  for  the  prosecution.  ^^^~'^- 
HwfU  for  the  prisoner. 
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^^'        there  unlawfully  obtwi  from  the  said  David  Absolom  Owen  tlnrtf 
JoMBs.       shillings  of  the  moneys  of  the  said  David  Absolom  Owen,  win 
—         intent  then  and  there  to  cheat  and  defraud  him  of  the  nme; 
^853.        whereas  in  truth  and  in  fact,  he  the  said  John  Jones  at  thetimeof 
FiUse  preiences.  making  such  false  pretcnccs  had  not  a  letter  of  recommendation 
from  a  Reverend  Mr.  Greenfield  of  Kidderminster,  and  hethestid 
John  Jones  had  not  agreed  to  make  complete  for  one  Mrs.  Price 
and  her  niece  nine  teeth  for  the  sum  of  seven  pounds,  and  the  said 
Mrs.  Price  had  not  refused  to  advance  any  money  to  him  until  the 
said  nine  teeth  or  any  teeth  were  completed,  and  he  did  not  want 
thirty  shillings  or  any  other  sum  to  enable  him  to  complete  the 
said  teeth  or  any  teeth  for  the  said  Mrs.  Price ;  to  the  great 
damage,  &c 

The   second   count  was   for  falsely  pretending  to  one  James 
Bridgwater  that  he  the  said  John  Jones  was  a  dentist,  and  that  he 
intended  and  was  willing  to  make  a  gold  palate  for  the  said  James 
Bridgwater  for  the  sum  of  two  pounds,  if  he  the  said  John  Jonedi 
then  and  there,  before  making  the  said  gold  palate,  should  receire 
from  the  said  James  Bridgwater  the  sum  of  thirteen  shillings  m 
cash  down,  and  a  certain  false  palate  of  the  said  James  Bridgwater, 
to  be  valued  or  allowed  for  at  the  sum  of  seven  shillings;  by  mean* 
of  which  said  false  pretences  the  said  John  Jones  did  then  and 
there  unlawfully  obtain  thirteen  shillings  in  silver  of  the  moneys  of 
the  said  James  Bridgwater,  and  the  said  false  palate  of  the  valoe 
of  seven  shillings  of  the  property  of  the  said  James  Bridgwattfi 
with  intent  to  cheat  and  defraud  him  of  the  same.    The  count  tbei 
negatived  that  the  defendant  intended  or  was  willing  to  make  tke 
gold  palate. 

The  third  count  was  for  falsely  obtaining  thirty  shillings  fitn 
Elizabeth  Price  and  her  niece,  that  he  the  said  John  Jones  mi 
willing  and  intended  to  make  nine  new  teeth  for  her  at  the  price  of 
five  shillings  for  each  tooth,  on  receiving,  before  making  the  aol 
teeth,  part  of  the  said  sum  in  cash  down. 

A  fourth  count  was  for  obtaining  certain  false  teeth  from  Miiy 
Hamlin,  falsely  pretending  to  her  that  he  the  said  John  Jones  ''wtt 
willing  to  repair  certain  false  teeth  of  the  said  Mary  Hamlin,  apd 
intended  to  have  the  same  repaired  for  her  in  a  day  or  two." 

It  appeared  that  the  defendant  came  to  the  town  of  Bromyaidi 
and  on  the  29th  of  June  called  on  Mr.  Owen,  a  dissenting  minister, 
and  stated  that  he  was  a  dentist  in  search  of  employment  Be 
produced  a  letter  of  recommendation,  purporting  to  be  written  hj 
Mr.  Greenfield,  a  dissenting  minister  at  Kidderminster.  Mr.  Owea 
gave  him  a  letter  to  a  Mrs.  Price,  and  on  the  Ist  of  July  the 
defendant  called  on  Mr.  Owen,  and  stated  that  Mrs.  Price  bi 
given  him  a  job  of  seven  pounds,  but  that  he  could  not  accompU 
it  without  some  money  to  buy  gold,  and  Mrs.  Price  would  not 
advance  a  single  farthing  until  the  job  was  done;  and  he  therefcNt 
asked  Mr.  Owen  to  lend  him  thirty  shillings.  Mr.  Owen,  not 
having  change,  advanced  him  two  pounds.  The  defendant  said  be 
was  to  complete  the  job  on  the  following  Saturday.     Mr.  Owen 


) 
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met  him  on  that  day,  when  the  defendant  said  his  wife  had  gone  to        Keo. 
Worcester  for  the  gold.     Mrs.  Price  subsequently  communicated       jopEs. 

with  Mr.  Owen,  and  the  latter^  in  consequence,  saw  the  defendant,        

and  charged  him  with  having  told  a  falsehood  in  saying  that  he  1^53. 
had  not  received  any  money  from  Mrs.  Price.  He  still  persisted 
that  he  had  not  had  any  from  her.  Mrs.  Price  now  stated  that  in 
consequence  of  Mr.  Owen's  letter  she  had  agreed  with  the  defen- 
dant on  the  10th  to  make  nine  teeth,  at  5s.  each,  six  for  herself, 
and  three  for  a  niece.  He  asked  for  money  on  account,  stating 
that  was  his  general  practice,  but  mentioned  no  sum.  Mrs.  Price 
advanced  him  thirty  shillings.  He  agreed  to  come  on  the  following 
Saturday  at  noon  to  fix  the  teeth,  but  did  not.  The  witness  met 
him  the  same  evening,  when  the  defendant  made  an  excuse  that  he 
had  to  change  his  lodgings,  and  promised  to  come  on  the  following 
Monday  morning,  but  he  did  not  do  so,  and  he  was  not  seen  again 
it  Bromyard. 

James  Bridgwater  stated  that  the  defendant  called  on  him,  on 
the  30th  of  June,  and  subsequently  agreed  to  make  him  a  new 
palate  for  2Z.,  li,  of  which  was  to  be  paid  down.  The  witness  gave 
him  13^.  in  cash,  and  the  old  palate,  for  which  the  defendant  agreed 
_  to  allow  7*.  The  remaining  \L  was  to  be  paid  in  a  month  after 
r;4  the  palate  was  made.  The  defendant  did  not  make  it;  and  made 
!-v>  an  excuse  that  he  had  sent  his  wife  to  Worcester  for  gold,  and 
^  flbe  had  made  a  mistake,  and  he  must  go  himself. 
^  The  defendant  was  taken  into  custody  on  the  25th  of  July  at 
a  lodgiDg-house  at  Leominster,  twelve  miles  from  Bromyard.  He 
kh  his  lodgings  at  the  latter  town  that  morning,  telling  his  land- 
lady he  was  going  out  fishing. 

The  fourth  count  was  abandoned,  the  evidence  failing  to  esta- 
blish legal  ofience. 

Coleridge,  J.,  in  summing  up,  told  the  jury  that,  in  order  to 
ooDstitute  the  ofience  charged,  the  alleged  false  statement  must  be 
false  at  the  time  it  was  made.  There  were  two  cases. — The  first 
had  reference  to  Mrs.  Price,  but  involved  the  obtaining  money 
from  Mr.  Owen.  If  the  jury  believed  the  witnesses,  it  was  clearly 
established  that  the  defendant  made  a  false  assertion  as  to  not 
lutving  received  any  money  from  Mrs.  Price.  The  second  case  of 
James  Bridgwater  was  more  doubtful.  The  defendant,  appearing 
to  be  a  dentist,  agreed  to  make  a  palate  for  2/.,  receiving  13^.  of 
it  in  cash,  and  the  old  palate  in  lieu  of  Is.  If  that  had  been  a  bond 
fide  agreement,  although  not  performed,  the  defendant  could  not 
be  indicted  for  the  breach  of  it.  But  the  supposition  put  forward 
on  the  part  of  the  prosecution  is,  that  the  defendant  never  intended 
to  make  the  new  palate  at  alL  That  was  a  question  for  the  jury 
to  determine,  but  the  case  was  certainly  more  doubtful  than  the 
nrst. 

The  jury  returned  a  general  verdict  of  guilty. 

W.  H.  Coohe  and  P.  M^Mahon  for  the  prosecution. 
The  defendant  was  not  defended  by  counsel. 
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OXFORD  CIRCUIT. 

Gloucestershire  Summer  Assizes,  1853. 

Gloucester^  Augtut  4. 

(Before  Mr.  Justice  Cromfton.) 

Reg.  V,  Vailb.  (a) 

Personation  of  voter — Evidence — ProduetUm  ^  writ 

On  an  indictment  for  fraudulently  personating  a  voter  ai  an  eUe/tkmi 
a  member  of  Parliament  for  a  city  being  a  county  cf  iisetf  the  uii 
to  the  sheriff  must  be  produced  in  order  to  prove  that  thedee^ 
was  duly  made. 

JAMES  VAILE,  the  younger,  was  indicted  for  fraodaleiillj 
personating  a  voter  at  an  election  of  a  member  of  Parliament 
for  the  City  of  Gloucester,  held  on  the  5th  of  January,  1853. 

The  indictment  was  in  the  following  form : — 
CITY  of  GLOUCESTER  and  County  1  The   lurorB  for  our 
of  the  same  City,  to  wit.  J      Lady    the    Qoeea 

upon  their  oath  present,  that  heretofore,  to  wit,  on  the  twentf* 
mnth  day  of  December,  in  the  year  of  our  Lord  one  thousand  dght 
hundred  and  fifty-two,  a  certain  writ  of  our  said  Lady  the  now 
Queen,  issued  out  of  Her  Court  of  Chancery  at  Westminster,  ia 
the  County  of  Middlesex,  directed  to  the  then  sheriff  of  the  Ci^of 
Gloucester  aforesaid,  reciting  that  Rear- Admiral  Maurice  Frederid 
Fitzhardinge  Berkley  had  been  lately  chosen  one  of  the  citilM 
for  the  said  city  for  the  then  Parliament  of  our  sud  Lady  the 
Queen,  summoned  to  be  holden  at  the  City  of  Westminster,  tk 
twentieth  day  of  August,  in  the  year  aforesaid,  and  from  thenoe,liT 
several  writs  of  our  said  Lady  the  Queen,  prorogued  to  and  unm 
the  fourth  day  of  November  then  last  passed  and  there  thea 
holden ;  and  that  the  said  Maurice  Frederick  Fitzhardinge  BerUqTi 
being  so  chosen  one  of  the  citizens  for  the  said  city  as  aforcaud^ 
had  since  accepted  the  office  of  one  of  the  CommissionerB  ftr 
executing  the  office  of  Lord  High  Admiral  of  Great  Britain  and 
Ireland,  by  means  whereof  the  subjects  of  our  said  Lady  the 
Queen  of  the  said  city  were  deprived  of  her  citizen  to  treat  for  the 
benefit  of  the  same  city  in  Her  Parliament ;  our  said  Lady  the 
Queen  being  unwilling  that  the  commonalty  of  her  kingdom  in  the 

(a)  lieported  by  J.  E.  Davis,  Esq.,  Barrister-aULaw. 
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said  Parliament  assembled  to  treat  of  business  concerning  our  said        Bao. 
Lady  the  Queen,  the  state  and  defence  of  her  kingdom  and  the  <^* 

church,  from  the  aforesaid  cause  should  be  diminished  or  lessened       ^^"''' 
whereby  those  affi&irs  might  not  have  a  due  end,  commanded  the  then        1853. 
sheriff  of  the  said  city,  that  in  the  place  of  the  said  Maurice  Frederick       -; — 
Fitzhardinge  Berkley,  one  other  fit  and  discreet  citizen  of  the     ^*«<^»««- 
aforesaid  city,  proclamation  being  first  made  of  the  premises  and  of 
i       the  day  and  place  freely  and  inuifierently  by  those  who  should  be 
S       present  at  the  proclamation,  according  to  the  form  of  the  statute  in 
r      that  case  made  and  provided,  the  then  sheriff  should  cause  to  be 
elected,  and  the  name  of  such  citizen  to  be  inserted  in  certain 
indentures  to  be  thereupon  made  between  the  then  sheriff  and 
them  who  should  be  pi:esent  at  such  election,  whether  at  the  said 
election  he  should  be  present  or  absent,  and  to  cause  him  to  come 
to  the  said  Parliament,  so  that  the  same  citizen  so  to  be  chosen 
inight  have  iull  power  and  sufficient  authority  for  himself  and  the 
oommonaltv  of  the  aforesaid  city,  to  do  and  consent  to  those  things 
which,  in  the  Parliament  aforesaid,  by  the  common  council  of  the 
leahn  of  our  siud  Lady  the  Queen  (by  the  blessing  of  God),  should 
happen  to  be  ordained  upon  the  aforesaid  affairs,  our  said  Lady  the 
Queen  willing  nevertheless,  that  neither  the  then  sheriff  nor  any 
other  sheriff  of  the  said  kingdom  in  anywise  should  be  elected  in  the 
election  so  made  distinctly  and  openly  under  the  seal  of  our  said 
Lady  the  Queen,  and  the  seals  of  them  who  should  be  present  at 
tack  election,  should  certify  to  our  said  Lady  the  Queen  in  her 
Chancery,  forthwith  remitting  to  our  said  Lady  the  Queen  her 
part  of  the  aforesaid  indentures  annexed  to  the  said  writ,  together 
with  the  said   writ,  which  said  vmt  afterwards,  to  wit,  on  the 
day  and  year  first  aforesaid,  at  the  said  city  of  Gloucester,  was 
deuyered  to  one  Joseph  Carter,  Esquire,  then  sheriff  of  the  said 
city  of  Gloucester,  to  oe  executed  in  due  form  of  law. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  proclamation  having  been  duly  made  by  the  said 
flherifl^  by  yirtue  and  in  pursuance  of  the  said  writ,  of  the  pre- 
1111868  ana  of  the  day  and  place  as  therein  commanded,  to  wit,  the 
Iborth  day  of  January,  in  the  year  of  our  Lord  one  thousand 
ciffht  hundred  and  fifty-three,  and  at  the  Shire  HaU,  in  the  city  of 
6u>iioeeter  aforesaid,  the  electors  of  citizens  to  serve  in  Parliament 
toft  the  said  city,  being  in  that  behalf  duly  forewarned,  afterwards, 
to  wit,  on  the  said  fourth  day  of  January,  in  the  year  last  aforesaid, 
in  full  county  at  a  special  County  Court  then  holden  at  the  said 
Shire  Hall,  in  the  said  city  of  Gloucester,  and  in  and  for  the  said 
eif^  and  county  of  the  said  city,  were  duly  assembled  to  elect  a 
citizen  of  the  said  city  to  serve  in  the  said  Parliament,  according  to 
tlie  exigency  of  the  writ  aforesaid,  and  during  that  assembly  to 
that  intention,  and  before  such  citizen,  by  virtue  of  the  writ  afore- 
said or  otherwise,  was  elected,  to  wit,  on  the  day  and  year  last 
aforesaid,  James  Yaile,  the  younger,  then  and  there  appeared  as  a 
voter  at  the  time  of  polling  at  the  said  election,  and  then  and  there 
tendered  his  vote  as  such  voter,  and  did  then  and  there  unlawfully 
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and  knowingly  personate  and  falsely  assume  to  vote  in  the  name 
of  a  certain  other  person,  that  is  to  say^one  James  Vaile,  who  thea 
was  James  Yaile  the  elder,  and  which  last  mentioned  James  Viik 
then  appeared,  and  was  on  the  register  of  voters  which  was 
then  and  there  in  force  for  the  said  city ;  and  the  said  James  Yaile, 
the  youii^er,  then  and  there  as  and  in  the  name  of  James  Yaile,  did 
give  his  vote  for  the  said  Maurice  Frederick  Fitzhardinge  Berkley, 
who  was  then  a  candidate  at  the  said  election ;  whereas  in  truth 
and  in  fact,  the  said  James  Yaile,  the  younger,  was  not  the  person 
whose  name  so  appeared  and  was  on  the  register  of  voters  as 
aforesaid  as  James  Yaile,  as  he  the  said  James  Yaile,  the  youn^, 
at  the  time  of  his- so  personating  and  assuming  to  vote,  and  voting 
in  the  name  of  James  Yaile  as  aforesaid,  well  knew ;  and  whereas 
in  truth  and  in  fact  the  said  James  Yaile,  the  younger,  was  not 
named,  nor  did  he  in  any  way  api>ear  on  the  register  of  voters  as 
aforesaid,  as  he  the  said  James  Yaile,  the  younger,  at  the  time  of 
his  so  personating  and  assuming  to  vote,  and  voting  in  the  name  of 
James  Yaile  as  aforesaid,  well  knew.  And  whereas  in  truth  and 
in  fact  the  said  James  Yaile,  the  younger,  had  then  and  there  no 
right  whatever  to  give  his  vote  at  the  said  election,  as  he  the  said 
James  Yaik,  the  younger,  at  the  time  of  his  so  personating  and 
assuming  to  vote,  and  voting  in  the  name  of  James  Yaile,  as  afore- 
said, well  knew ;  against  the  form  of  the  statute  in  such  case  made 
and  provided. 

Second  Count.  —And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present  that  heretofore,  to  wit,  on  the  fourth  day 
of  January,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  fifty-three,  at  the  election  aforesaid,  for  the  city  aforesiud,  the 
said  James  Yaile,  the  younger,  then  and  there  appeared  as  a  voter 
at  the  time  of  polling  at  the  said  election,  and  then  and  there  ten- 
dered his  vote  as  such  voter ;  and  that  Albert  Pleydell^Carter,  then 
and  there  duly  appointed  deputy  returning  officer  by  and  for  the 
said  Joseph  Carter,  Esquire  (which  said  Joseph  Carter  was  then 
and  there  the  returning  officer  at  the  said  election  for  the  said 
city),  did  then  and  there  at  the  time  of  the  said  James  Yaile  the 
younger,  so  tendering  his  vote  (the  said  Albert  Pleydell  Carter  so 
appointed  deputy  for  such  returning  officer  as  aforesaid,  having 
competent  power  and  authority  so  to  do),  put  to  the  said  Jamee 
Yaile,  the  younger  (he  the  said  Albert  Pleydell  Carter  being 
thereunto  then  and  there  required  on  behalf  of  Henry  Thomas 
Hope,  Esquire,  who  was  then  and  there  a  candidate  at  the  siud 
election),  the  following  question,  that  is  to  say,  **  Are  you  the  same 
person  whose  name  appears  as  James  Yaile  on  the  repster  of 
voters  now  in  force  for  the  city  of  Gloucester  ?"  (meaning  the  said 
city  of  Gloucester),  to  which  question  the  said  James  Yaile,  the 
younger,  then  and  there  unlawfully  and  wilfully  did  falsely  answer 
*'  Yes."  Whereas  in  truth  and  in  fact,  the  said  James  Vwle  the 
younger,  was  not  the  same  person  whose  name  then,  at  the  time  of 
the  said  question  and  answer^  appeared  as  James  Yaile  on  the 
register  of  voters  then  in  force  for  the  said  city  of  Gloucester,  as 
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the  8uid  James  Vaile,  the  younger,  at  the  time  of  his  so 
5wering  as  aforesaid,  well  knew ;  against  the  form  of  the  statute 
such  case  made  and  provided. 

Third  Count. — And  the  jurors  aforesaid,  upon  their  oath  afore- 
id,  do  farther  present  that  heretofore,  to  wit,  on  the  fourth  day  of 
Louary,  iu  the  year  of  our  Lord  one  thousand  eight  hundred  and 
ty-three,  at  a  certain  election  of  a  member  to  serve  in  Parlia- 
;nt  for  the  city  of  Gloucester,  the  said  James  Vaile,  the  younger, 
]  anlawfuUy  and  knowingly  personate  and  falsely  assume  to  vote 
tke  name  of  a  certain  other  person,  that  is  to  say,  one  James 
lile,  who  then  was  James  Vaile  the  elder,  and  the  name  of  which 
jt-mentioned  James  Vaile  then  and  there  appeared  on  the 
^ster  of  voters  then  in  force  for  the  said  city ;  against  the  form 
the  statute  in  that  case  made  and  provided. 
Fourth  Count. —  And  the  jurors  aforesaid,  upon  their  oathafore- 
id,  do  further  present  that  heretofore,  to  wit,  on  the  day  and  year 
it  aforesaid  at  the  election  last  aforesaid,  the  said  James  Vaile, 
e  younger,  then  and  there  appeared  as  a  voter  at  the  time  of 
Uing  at  the  said  election,  and  then  and  there  tendered  his  vote 
8uch  voter,  and  that  the  said  Albert  Pleydell  Carter,  then  and 
ere  duly  a|)pointcd  deputy  returning  officer,  by  and  for  the  said 
weph  Carter,  Esquire  (which  said  Joseph  Carter  was  then  and 
ere  the  returning  officer  at  the  said  election  for  the  said  city), 
1  then  and  there  at  the  time  of  the  said  James  Vaile,  the 
tiDger,  so  tendering  his  vote  (the  said  Albert  Pleydell  Carter, 
appointed  deputy  for  the  returning  officer  as  aforesaid,  having 
Duetent  power  and  authority  so  to  do),  put  to  the  said  James 
life,  the  younger  (he  the  said  Albert  Pleydell  Carter,  being 
sreunto  tnen  and  there  required  on  behalf  of  Henry  Thomas 
)pe.  Esquire,  who  was  then  and  there  a  candidate  at  the  said 
ction),  the  following  question,  that  is  to  say,  "  Are  you  the 
De  person  whose  name  appears  as  James  Vaile  on  the  register 
voters  now  in  force  for  the  city  of  Gloucester  T  (meaning  the 
d  city  of  Gloucester),  to  which  question  the  said  James  Vaile, 
J  younger,  then  and  there  unlawfully  and  wilfully  did  falsely 
swer,  ^'Yes,'^  whereas  in  truth  and  in  fact  the  said  James 
die,  the  younger,  was  not  the  same  person  whose  name  then  at 
\  time  of  the  said  question  and  answer  appeared  as  James  Vaile 
the  register  of  voters  then  in  force  for  the  said  city  of  Gloucester, 
he  the  said  James  Vaile,  the  younger,  at  the  time  of  his  so 
Bwering  as  aforesaid,  well  knew ;  against  the  form  of  the  statute 
Buch  case  made  and  provided*" 

Skinner,  for  the  prosecution,  opened  the  case  to  the  jury. — 
ithe  5th  January  of  the  present  year  there  was  an  election 
:  a  member  of  Parliament  for  this  city;  a  person  bearing  the 
me  name  as  the  prit^oner,  and  who  was  duly  entitled  as  a 
ieman  to  vote,  recorded  his  vote  on  that  occasion,  In  the  course 
the  day  the  prisoner,  accompanied  by  a  number  of  voters,  came 
record  his  vote.  He  was  challenged  in  the  usual  way  by  the 
Uing  clerk,  and  told  he  had  no  vote ;  he,  however,  still  persisted 
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^*^        in  giving  bis  vote,  and  the  usual  question  in  such  cases  was  put 
Vailb.       ^^™  ^  ^  whether  he  was  the  same  person  whose  name  was  on  tl 

register,  and  he  replied  in  the  affirmative^  and  his  vote  was  recorde 

1858.  and  the  offence  completed. 
^^uHmee,  ^^'  Joseph  Carter  was  then  called. — He  proved  that  he  wi 
sheriff  of  the  city  of  Gloucester,  and  had  held  tnat  office  in  Janoar 
last.  On  the  5th  of  that  month  he  remembered  holding  an  elec^ 
for  a  member  to  serve  in  Parliament  as  representative  of  the  ci^ 
Potoell^  J.  J.  for  the  defendant,  objected  that  as  the  indictmei 
alleged  that  the  election  had  been  duly  held,  the  only  legal  evideu 
of  the  fact  was  the  writ  to  the  sheriff. 

Cbompton,  J. — You  must  produce  it,  or  an  examined  copy. 
Skinner  said  he  was  unable  to  do  so ;  but  suf^mitted  that  as  th 
sheriff  was  acting  in  the  discharge  of  his  duty,  the  production  ol 
the  writ  was  not  necessary.     It  must  be  assumed  that  the  electioi 
was  legally  held. 

Cbompton,  J.  ultimately  decided  that  the  case  could  not  go  oi 
without  it. 

The  defendant  wets  accardinfffy  acquitted. 
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iPrelanti- 

LIN  COMMISSION  COURT,  GREEN  STREET. 
December  7,  1852. 
(Before  Crampton,  J.,  and  Greene,  B.) 
Reg.  v.  Michael  Byene.  (a) 

\g  counterfeit  coin — "  Resembling  or  intended  to  resemble^ — 
2  WiU.  4,  c.  34,  s,  7. 

dictment  under  the  2  Will,  4,  c,  34,  s,  7,  for  uttering,  ^c.  a  piece 
?  and  counterfeit  coin,  apparently  intended  to  resemble  and  pass 
iiece  of  the  Queen^s  good  and  legal  current  coin,  it  is  a  gtiestion 
jury  whether  the  coin  produced  supports  the  indictment^  and 
should  be  of  opinion  that  the  coin  was  not  intended  by  the 
to  pass  as  a  good  coin,  they  should  acquit. 

prisoner  was  indicted  for  uttering  and  putting  off  a 
mterfeit  coin,  knowing  it  to  be  false.  The  second  count 
him  with  having,  at  the  same  time^  in  his  possession  two 
jces  of  false  coin. 

the  evidence  for  the  prosecution,  it  appeared  that  on  the 
ovember  preceding  the  prisoner  went  into  the  shop  of  a 
ibin,  at  Rathfamam,  on  the  road  to  Roundwood,  for  the 
of  getting  some  refreshment.  That  being  told  by  the 
at  the  lower  counter  of  the  shop  that  he  had  to  pay  5dl, 
)ner  asked  for  change,  and  handed  the  boy  the  coin  in 
The  shopboy  handed  the  coin  to  his  mistress,  who  went 
:hed  it  The  prisoner  remained  in  the  lower  part  of  the  shop 
e  time.  After  weighing  it,  Mrs.  Tobin  came  down  to  the 
lere  Byrne  was  and  asked  him  what  he  called  it.  He 
lid  not  know  what  to  call  it ;  but  that  he  had  got  it  at  the 
oundwood  on  that  day,  with  lOs.  in  silver,  as  change  for  a 
)te.  The  constable  who  arrested  him  shortly  after  on  the 
r,  found  23«.  6d.  in  good  silver  on  his  person;  and  hearing 
ig  drop  on  the  flags  while  searching  him,  picked  it  up, 
id  wrapped  in  a  piece  of  paper  two  similar  coins  to  that 
J  had  tendered.  (The  coin  being  produced,) 
Currauy  for  the  prisoner,  objected  to  proceeding  with  the 
the  coin  produced  did  not  support  the  indictment.  The 
,  in  reality,  a  Prince  of  Wales's  medal,  and,  though  on  one 

(a)  Reported  by  P.  J.  M'Kehha,  Esq.,  Barruter-at-Law. 
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Side  it  bore  some  resemblance  to  a  good  half-sovereign,  having  H^ 
Majesty's  head  and  the  usual  inscription,  on  the  obverse  was  th^ 
plume  of  the  Prince  of  Wales,  with  this  inscription,  "  Prince  of 
Wales's  model  half-sovereign."  The  prisoner  is  indicted  under  the 
2  Will.  4,  c.  34,  s.  7,  which  enacts,  "  That  if  any  person  shall 
utter  or  put  off  any  false  or  counterfeit  coin  resemblinff,  or  appa\ 
intended  to  resemble  or  pass  for  any  of  the  King*s  current  gold 
silver  coin,  knowing  the  same  to  be  false  or  counterfeit^  every 
offender  shall  in  England  and  Ireland  be  guilty  of  a  misdemeanat^ 
8fc.  In  It  V.  Harris  (I  Leach,  165),  the  prisoners  were  taken  i 
the  act  of  coining  shillings,  which  were,  however,  in  an  incompletii 
state,  it  being  requisite  that  they  should  be  immersed  in  aqne* 
fortis  before  they  were  finished,  and  the  judges  then  held  that  tht 
offence  was  not  completed. 

Smyly,  QC. — It  need  not  be  a  close  resemblance,  and  under 
any  circumstances  this  must  be  a  question  for  the  jury. 

/Vr  Curiam. — It  is  plain  that  it  is  a  question  for  the  jury,  as  t» 
whether  or  not  this  resembles  or  was  intended  to  resemble  tht: 
current  coin  of  the  realm. 

Crampton,  J.,  in  charging  the  jury,  after  stating  the  indicfc-i 
ment :  The  first  question  is,  whether  or  not  the  coin  produced,  if 
I  may  call  it  by  a  name  to  which  it  is  not  entitled,  is  a  counterf(»i 
coin  resembling  or  intended  to  resemble  the  half-sovereign,  tbs 
current  coin  of  the  realm  ?  If  so,  secondly,  whether  or  not  tho; 
prisoner  knew  it  to  be  counterfeit  ?  You  will  take  this  counter- 
feit and  examine  it,  and  if  you  consider  that  it  was  merely  intended 
as  a  medal,  a  card-marker,  or  a  plaything,  you  must  acquit  tht 

Erisoner.  If,  however,  you  think  it  was  intended  to  resembles 
alf-sovereign,  you  will  then  consider  the  second  question  whidi' 
I  have  put  to  you.  Now,  this  base  metal  coin  which  is  produced 
has,  on  one  side,  the  representation  of  Her  Majesty,  as  usual  ot 
half-sovereigns,  with  the  words,  Victoria  Queen  of  Great  Britaii: 
and  Ireland,  &c.  So  far,  I  think,  it  would  correspond  with  a  ba» 
coin  intended  to  represent  the  good  coin  of  the  realm,  as  it  is  not 
necessary  that  the  counterfeit  should  be  an  exact  resemblance  of; 
that  which  it  is  intended  to  represent  The  law  is,  as  laid  dowi 
by  Hale :  *'  If  there  be  a  lawful  coin  of  this  kingdom,  and  A.  dotk 
counterfeit  it  in  a  considerable  measure,  but  yet  with  some  smil' 
variation  in  the  inscription,  effigies,  or  arms,  to  the  intent  thcrebf  ^ 
to  evade  the  statute,  yet  this  is  counterfeiting  of  the  king's  monej» 
and  that  doth  unquestionably  appear  if  he  vent  it  as  true." 

On  this  side,  therefore,  it  comes  within  the  definition  of  t 
counterfeit  coin.  The  obverse,  however,  gives  the  arms  of  the 
Prince  of  Wales,  and  bears  this  inscription,  "  The  Prince  of  WaleA 
model  half-sovereign."  Now,  every  one  knows  the  Prince  of 
Wales  has  no  coin,  and  there  is  here  then  a  very  consideiabk  ' 
variation  from  the  current  good  half-sovereign.  The  true  twt| 
however,  is,  was  this  base  metal  coin  (or  however  I  should  call  it) 
intended  by  the  maker  to  pass  as  a  counterfeit  coin,  or  was  it 
merely  designed  for  a  plaything,  a  card-marker,  &c.  ? 
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A  juror  here  remarked  that  he  had  in  his  possession  several 
rimilar  coins  or  medals^  and  that  he  had  seen  such  passed  about  as 
mere  playthings. 

Crampton,  J. — You  are  perfectly  correct  in  mentioning  this. 
Now,  I  will  point  out  your  duty  more  clearly  to  you  in  this  case 
by  an  illustration.  We  have  all  seen  bank  notes  purporting  to  be 
drawn  on  the  Bank  of  Elegance,  &c. .  One  of  these  notes  could  not 
be  the  subject  of  an  indictment  such  as  the  present.  The  passing 
of  it,  as  a  genuine  bank  note,  would  be  a  fraud  and  punishable; 
bot  not  under  an  indictment  similar  to  the  present.  (His  Lordship 
then  proceeded  to  comment  on  the  evidence  as  to  the  guilty  know- 
ledge of  the  prisoner,  and  having  concluded  his  charge,  in  answer 
to  me  question  of  a  iuror,  said).  If  you  believe  that  it  was  not 
intended  by  the  maker  to  pass  as  a  coin  resembling  the  current 
coin  of  the  realm^  you  should  acquit. 

Verdicty  Not  guilty. 

Honourable  J.  Plunkety  Q.C.,  and  Smyly^  Q.C.,  for  Crown. 

/.  A.  Currariy  for  the  prisoner. 


Rbo. 

9. 
MiCHABL 

Btbite. 

1858. 

Uttering  hoie 
coin. 
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HOME  CIRCUIT. 

Spring  Assizes. — Mullingar. 

March  3,  1854. 


(Before  Monahan,  C.  J.) 
Reg.  t?.  Hugh  Lunny.  (a) 

Evidence — ^Res  gesisB— Murder — Statement  of  deceased. 

Staiemenis  made  by  the  deceased  to  the  first  person  who  comes  up  after 
he  has  been  wounded^  are  admissible  as  part  of  the  res  gestae. 

The  dececued  Jiad  died  from  the  effects  of  a  wound  on  his  head,  inflicted 
by  a  stich.  A  girl  in  the  neighbourhood  had  heard  a  cry^  and  coming 
out  had  found  the  deceased  standing  toith  his  cap  in  his  handy  and 
apparency  weak  and  injured.  The  deceased  did  not  survive  more 
than  a  few  hours. 

Held,  the  statement  made  by  the  deceased  to  the  witness  immediately  on 
her  coming  up,  complaining  of  the  ifijury,  was  admissible  in  evidence, 
being  part  of  the  res  gestae. 

IN  this  case  the  prisoner  was  indicted  for  the  wilful  murder  of 
Thomas  Cooney,  on  the  15th  of  June,  1852. 

(a)  Reported  hj  P.  J.  M'Kenna,  Esq.,  Barrister'at-Law, 
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^^  From  the  evidence  for  the  Crown  it  appeared  that  on  the  daj 

HuaH  Lumrr.  in  question  the  prisoner  was   the  last  man   who  was   seen  in 

company  with  the  deceased^  who  was  in  the  habit  of  taking  monej 

]^'  from  a  branch  establishment  of  his  master's  at  Oldcastle  to  Rock- 
Evidmee.  brook.  The  prisoner  had  been  on  a  visit  with  his  brother  at 
Oldcastle  previously,  and  bad  generally  announced  his  intention  of 
returning  to  Endand  on  the  day  before  the  murder,  but  did  noth 
fact  do  sa  That  on  the  day  in  question  he  had  been  sees 
lounging  about  the  road  by  which  Cooney  was  to  pass,  that  he  wm 
last  seen  in  company  with  Cooney  a  short  distance  from  the  place 
in  which  the  murder  was  committed.  That  the  prisoner  on  the 
evening  of  that  day  was  found  crossing  the  country  by  a  by-path 
entirely  out  of  the  direction  in  which  he  sud  he  was  going,  to 
Castle-PoUard. 

Elizabeth  Faman  examined. — I  recollect  the  evening  in  ques- 
tion. I  was  in  my  own  house  at  Ballymanus.  I  heard  a  snoot 
which  attracted  my  attention.  Our  house  is  up  from  the  road- 
way. When  I  went  out  I  saw  deceased,  he  was  standing  on  the 
road  at  our  gate,  he  had  a  stick  in  one  hand,  and  his  cap  in  the 
other.  He  seemed  very  weak  and  injured.  I  brought  him  into  the 
house,  and  after  a  short  time  a  car  was  got,  and  he  was  taken  to 
Mr.  Booker's.  (The  witness  was  here  asked  if  deceased  said 
anything.) 

Osborne  (for  the  prisoner)  objected  that  it  could  only  be  at; 
a  dying  declaration  that  what   the  prisoner  said  to  the  witne«: 
could  be  evidence,  and  they  had  not  shown  that  at  this  time  the 
deceased  knew  he  was  dying. 

To  the  Court. — The  moment  I  came  up  to  him  he  spoke  to  me* 

His  Lordship  ruled  that  what  the  deceased  then  said  was  evi- 
dence as  part  of  the  res  gestce. 

Examination  continued. — I  asked  him  what  was  the  matter 
with  him.  He  said  he  was  robbed  by  the  man  who  walked  wiA 
him  from  the  cross-roads. 

The  prisoner  was  convicted* 

Counsel  for  the  Crown,  Berwick,  Q.  C.,  BcUtersby^  Q.  C.,  aJ 
Grmth. 
For  the  prisoner,  R.  Osborne. 
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HOME  CIRCUIT. 

Spring  Assizes. — Mullingak. 

March  4,  1854. 

(Before  Monahan,  C.  J.) 

Reg.  v.  M*Dermott.  (a) 

p — Murder — Statements  before  magistrate — Duties  of  magistrates 
4-  13  rict.  c.  69,  s.  18  (Irish)— U  ^  12  Fict.  c.  42,  s.  18 
ish.) 

duty  of  the  magistrate  to  take  down  in  writing  statements  made 
him  by  a  prisoner ^  and  even  though  it  should  be  shown  affirma- 
that  the  statements  were  not  reduced  to  writing^  evidence  cannot 
en  of  what  wets  said  by  the  prisoner  on  the  occasion, 
the  admission  of  such  evidence  might  defeat  the  intention  of  the 
13  VicU  c.  69,  *.  18  {Irish)y  and  II  ^  12  Vict.  c.  42,  s.  18 
'ish\  to  compel  magistrates  to  reduce  to  writing  the  statements  of 
id  parties,  and  hence  the  only  evidence  that  can  be  given  of  what 
lated  by  the  prisoner  to  the  magistrate  is  the  deposition  directed 
taken  by  the  above  acts, 

is  case  the  prisoner  was  indicted  for  the  wilful  murder  of 
)ma8  Kelly. 

1  the  evidence,  chiefly  of  an  approver,  it  appeared  that  the 
r  had,  on  the  night  in  question,  gone  with  several  men  for 

r«e  of  beating  the  deceased.  From  the  injuries  which  he 
the  deceased  died  almost  immediately  after  he  had  been 

At  the  time  of  the  transaction  the  authorities  were  able 
10  evidence  as  to  the  parties  by  whom  the  offence  was  com- 

Several  persons  who  were  suspected  were  brought  before 
gistrates  and  examined  at  the  time,  amongst  others  the 
r.  Th^  Crown  proposed  to  give  in  evidence  what  was 
dted  before  the  magistrates,  after  it  was  proved  that  the 
r  had  been  duly  cautioned.  The  magistrate  stated  that  he 
recollect  anything  about  what  took  place,  on  account  of  the 
F  time  and  the  number  of  persons  brought  before  him.  The 
Je,  however,  who  had  taken  the  prisoner  before  the  magis- 
;  the  time,  swore  that  the  prisoner  was  duly  cautioned ;  that 
gistrate  did  not  take  down  in  writing  the  prisoner's  state- 
He  was  able  to  give  an  account  of  what  the  prisoner  said. 
tgomery  (with  whom  L,  Fox),  for  the  prisoner,  contended 

(o)  Reported  by  P.  J.  M'Kenx^,  Esq.,  Barrbtcr-at-Law. 
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Evidence — 
Cofifestion, 


that  this  could  not  be  evidence,  as  it  would  defeat  the  intention  of 
the  Legislature,  which  clearly  was  to  prevent  parol  evidence  being 
given  of  statements  made  before  a  magistrate  by  parties.  Th  * 
words  of  the  act  (12  &  13  Vict,  c  69,  s.  18)  are,  that  "after  the 
examination  of  all  the  witnesses  on  the  part  of  the  prosecution  as 
aforesaid  shall  have  been  completed,  the  justice  of  the  peace,  or 
one  of  the  justices  by  or  before  whom  such  examination  shall  have 
been  so  completed  as  aforesaid,  shall,  without  requiring  an  attend- 
ance of  the  witnesses,  read  or  cause  to  be  read  to  the  accused  the 
depositions  taken  against  him,  and  shall  say  to  him  these  words  or 
words  to  the  like  effect — *  Having  heard  the  evidence,  do  joa 
wish  to  say  anything  in  answer  to  the  charged  You  are  not 
obliged  to  say  anything  unless  you  desire  to  do  so,  but  whatever 
you  say  will  be  taken  down  in  writing,  and  may  be  given  in 
evidence  against  you  upon  your  trial ;'  and  whatever  the  prisoner 
shall  then  say  in  answer  thereto  shall  be  taken  down  in  writing 
and  read  over  to  him,  and  shall  be  signed  by  the  said  justice  or 
justices,  and  kept  with  the  depositions  of  the  witnesses,  and  shall 
be  transmitted  with  them  as  hereinafter  mentioned;  and  afterwank 
upon  the  trial  of  the  said  accused  person  the  same  may,  if  neoo- 
sary,  be  given  in  evidence  against  him,  without  further  proof 
thereof  (if  the  same  purport  to  be  signed  by  the  justice  or  justices 
by  or  before  whom  tne  same  purports  to  have  been  taken),  unleai 
it  shall  be  proved  that  the  justice  or  justices  purporting  to  sign  the 
same,  did  not  in  fact  sign  the  same."  If  it  is  held  that  the  state- 
ments  made  before  the  magistrate  may  be  given  in  evidence,  tliei 
the  intention  of  the  Legislature  will  be  utterly  defeated  by  Ae 
magistrate's  neglecting  or  declining  to  do  his  duty. 

Berwick,  Q.C.  (with  him  Battersby,  Q.C.,  and  Gr^A.)— Ths 
last  part  of  the  section  leaves  the  law  on  this  subject  as  it  wi% 
**  provided  nevertheless  that  nothing  herein  enacted  or  contained 
shall  prevent  the  prosecutor  in  any  case  from  giving  in  evidoiea 
any  admission  or  confession  or  other  statement  of  the  person 
accused  or  charged,  made  at  any  time  which  by  law  would  be 
admissible  as  evidence  against  such  person.^'  This  leaves  the  hv 
on  the  subject  as  it  was ;  and  therefore,  as  we  are  not  here  attempl^ 
ing  to  give  secondary  evidence  of  a  statement  reduced  to  writing 
we  are  entitled  to  its  admission.  There  is  no  doubt  that  previotf 
to  this  act  we  might  give  parol  evidence  .of  what  the  accoeel 
stated  to  the  magistrate,  if  we  had  shown  that  it  had  not  been  le* 
duced  to  writing. 

MoNAHAN,  C.  J. — Then  the  magistrate  is  to  be  at  liberty  le 
take  it  down  or  not,  as  he  pleases.  I  f  hink  it  was  to  prevent  this  that 
the  act  was  passed.  If  the  statement  were  made  to  the  polioeaan 
while  going  to  the  justices,  and  the  prisoner  was  duly  cautioned,  I 
would  admit  it.     I  cannot  admit  this  evidence. 

Without  hearing  counsel  for  the  prisoners,  the  jury  returned  a 
verdict  of 

NotguOtf. 

[The  English  and  Irish  Acts  are  verbatim  the  same,  with  the  addition  of  the 
brackets  in  the  Irish  Act.— Bkpokter.] 
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BLIN  COMMISSION  COURT,  GREEN  STREET, 
April  11,  1854. 
(Before  Ball  and  Jackson/  JJ.) 
Reg.  t;.  Crawford  and  SMixn.  (a) 

cHce — Compelling  attendance  of  witness — Collusive  absence  of, 

urt  fcill  not  issue  a  bench  warrant  to  bring  up  a  witness^  although 
fwom  that  he  is  keeping  out  of  the  way  coUusively,  and  thai  his 
nee  is  so  material  to  the  prosecution  that  the  case  cannot  go  on 
nU  himy  but  wHl  postpone  the  trial  to  allow  the  witnesses  recogni' 
i  to  be  estreated  on  his  non-appearance  when  called. 

L  CURRAN,  for  the  prosecution,  applied  for  a  bench 
warrant  to  bring  up  George  Murphy,  a  witness  who  was 
;  out  of  the  way  in  collusion  with  the  traversers. 
L,  J. — I  never  heard  of  such  a  process  being  used  for  the 
e  you  seek  it.  You  must  secure  the  attendance  of  the 
3  according  to  due  course  of  law. 

.  Curran, — We  have  a  very  strong  case.  The  affidavit  on 
I  move  states  that  George  Murphy  is  a  most  important 
\j  that  defendant  believes  he  is  coUusively  keeping  out  of 
y^  that  he  has  left  his  usual  residence  that  the  ends  of 
may  be  defeated  by  his  absence,  as  he  is  a  material  and 
r}'  witness  for  the  prosecution.  We  also  have  it  sworn  that 
ness  is  a  porter,  and  would  be  quite  careless  about  havintr 
ignizance  estreated,  as  he  has  no  means.  If  the  trial  now 
,  we  have  no  redress.  ^ 

:,,  J. — You  may  have  a  meritorious  case,  but  we  must  act 
ig  to  law. 

an   then  applied  that,  under  the  circumstances,  the  trial 
»e  postponed,  and  the  witness's  recognizance  estreated,  and 
it  then  be  got  into  custody  by  the  next  commission. 
s,  J. — Does  the  counsel  for  the  prisoners  object  to  a  post- 
nt? 

y  said  he  would  leave  the  matter  with  the  court. 
'urianu — The  prisoner's  counsel  not  objecting,  let  the  trial 
poned  to  next  commission,  and  let  the  witness's  recogni- 
3  estreated  on  his  not  appeanng  when  called. 

(a)  Reported  bj  P.  J.  M'Kbhn a,  Esq^  Barrister-at-Law. 
VI.  2  K 
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COURT  OF  QUEEN'S  BENCH. 

Ma^  8,  1854. 

(Before  Crampton,  J.) 

Keg.  v.  Levy,  (a) 

11  4r  12  Vict.  c.  78,  «.  5 — Proceedings  under  by  Crown — fFriio/mi 
to  quash  erroneous  sentence. 

Where  an  erroneous  sentence  has  been  pronounced  and  recorded  I 
Court  of  Quarter  Sessions^  the  Crown  may  proceed  under  the  A 
section  of  the  11  Sf  12  Vict,  c,  78,  to  assign  error  on  the  record  m 
have  the  sentence  quashed^  in  order  that  the  proper  sentence  mem 
passed  upon  the  prisoner. 

The  prisoner  was  sentenced  to  two  gears*  penal  servitude,  the  court  k 
ing  no  jurisdiction  to  pass  sentence  for  less  than  four  gears,  j 
Crown  having  assigned  error  on  the  case  coming  before  the  court, 
prisoner  being  unable  to  retain  counsel  or  attorney  from  want  of  ma 
the  court  proceeded  to  pronounce  judgment  on  the  writ  of  error 
out  assigning  counsel,  and  having  quashed  the  judgment  of  the 
below,  remitted  the  prisoner  to  the  court  below  to  receive  the 
sentence. 

IN  this  case  the  prisoners  were  brought  up  under  a  wiit^ 
habeas  corpus  for  the  purpose  of  joining  in  error.     The  oP 
of  bringing  the  writ  by  the  Crown  was  for  the  purpose  of  hai 
the  judgment  of  the  Court  of  Quarter  Sessions,  sentencing 
prisoner  to  two  years'  penal  servitude,  reversed,  and  havinffj 
proper  sentence  passed  under  the  5th  section  of  11  &  12  TW 
c.  78.  ' 

Corballisy  Q.  C,  for  the  Crown,  stated  the  above  facts,  and  fli 
the  Assistant  Barrister  had  not  jurisdiction  to  sentence  to  hi 
than  four  years'  penal  servitude.  When  this  court  should  revcpi 
the  judgment,  they  might  either  pronounce  the  proper  sentence  a 
remit  the  case  to  the  court  below  for  that  purpose. 

Crampton,  J.,  asked  if  the  prisoner  had  counsel  or  attonwj 
appearing  for  him,  and,  on  receiving  an  answer  in  the  negative 
said  he  thought  it  would  be  better  not  to  ask  the  prisoner  to  con 

(a)  Reported  bj  P.  J.  M'Kevni^  Esq.,  Barrister-at^Lsv. 
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sent  to  join  in  error,  but  to  put  him  under  the  usual  four-day  rule  Req. 
to  join  in  error.     The  prisoner  was  then  sent  to  Kichmond  Bride-  ^' 

well  for  the  purpose  of  being  more  conveniently  brought  up  when  

required.  1854. 

Praetiee—WrU 


May  9. 
(Before  the  Full  Court.) 

The  prisoner  was  again  brought  up  to-day,  and  stated,  in  reply 
t«  the  court,  that  he  had  no  means  to  retain  counsel  or  attorney. 

The  Attorney 'General  said  that,  as  this  was  the  first  case  under 
Uuit  act,  he  would,  if  the  court  thought  fit,  undertake  for  the 
down  that,  if  counsel  and  attorney  should  be  assigned,  they 
iiodd  be  paid. 

After  considerable  consultation  amongst  the  members  of  the 
JMrt, 

L^ROY,  C.  J. — What  we  are  about  doing  cannot  prejudice 

1  may  be  favourable  to  the  prisoner,  as  we  quash  the  judgment 

'  i  has  been  pronounced  against  him,  and  will  send  him  back 

\  be  dealt  with  by  the  Court  of  Quarter  Sessions,  where  he  may 

re  oounsel  assigned  to  him  and  take  advantage  of  any  error  in 

loourae  taken  by  the  Crown. 

Judgment  reverted* 

ffThe  Attorney'- Genertd  and  Corballis,  Q.  C,  for  the  Crown. 

^t^t  11  &  12  Vict  c  78,  8.  5,  enacts,  that  whenerer  anj  writ  of  error  shall  he  hroaght 
MB  H^jndgmmt,  or  anj  indictment,  information,  presentment  or  inquisition,  in  any  criminal 
Ki^  nd  that  the  Conrt  of  Error  shaJl  rererse  such  jodgment,  it  shall  he  competent  for  such 
Krt  of  Error  either  to  pronoance  the  proper  judgment,  or  to  remit  the  record  to  the  court 
■iv  in  order  that  such  court  may  pronounce  the  proper  judgment  upon  such  indictment, 
Bbiiation,  presentment  or  inquisition. 

Tjlittoagh  there  was  no  question  as  to  the  power  of  the  court  under  this  act,  as  it  is  the  6rst 
|Hi«  which  the  court  have  acted  under  this  seotioD,  it  seems  deserving  of  note. — ^Bbpobtxb.] 
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QUEEN'S  BENCH  CHAMBER 

July  10,  1854. 

(Before  Lord  Chief  Justice  Leprot.) 

Eeg.  v.  Carden  and  others,  (a) 

Practice — Admitting   to   bail — fVhen   prisoner   entitled  to    ex  d 

justituB. 

WherCyfrom  the  facts  disclosed^  it  appears  dofibtful  whether  OHM 
ment  for  a  felony  can  be  maintained,  the  prisoner  is  not,  theri 
entitled  ex  debito  justiticB  to  be  admitted  to  bail  as  in  cases  of  m 
meanor,  no  matter  what  may  be  the  form  of  offence  charged  « 
committal. 

The  prisoners  had  made  an  armed  attach  upon  a  covered  car,  wU 
intention  of  carrying  away  by  force  the  prosecutrix,  who  was  ssei 
it.  In  the  course  of  the  attach,  one  of  the  men  who  came  to  her  t 
ance  was  severely  beaten  and  wounded.  The  principal  qffemdef 
not  succeejded  in  dragging  the  prosecutrix  from  the  car,  but  had  i 
her  from  one  part  of  the  vehicle  to  another,  while  standing  oi 
himself  Assistance  having  arrived,  he  desisted  and  fled.  An 
parties  concerned  being  arrested  were  committed  on  a  magistratii 
rant  for  an  assault  with  attempt  to  abduct. 

Held,  that  they  were  not  entitled  to  bail  ex  debito  justitiiB,  as  the  qn 
whether  a  felony  or  misdemeanor  had  been  committed  could  only  a^ 
and  be  settled  on  the  trial,  and  that  it  was  not  a  case  for  the  eoi 
exercise  its  discretion  in  their  favour, 

ROLLESTON,  Q.C.,  with  whom  was  Shaw,  moved  thi 
priBoners  John  Carden,  Patrick  Kinealy,  James  Atld 
and  Henry  Atkinson,  should  be  admitted  to  bail.  The  parti< 
committed  for  an  assault  and  attempted  abduction.  From  the 
disclosed  by  the  informations,  the  prisoners  have  been  guil^ 
of  a  misdemeanor,  and  they  are  consequently  entitled  to  havi 
application  granted.  It  appears  that  on  Sunday,  the  3rd  in 
Miss  Arbuthnot,  whose  abauction  was  attempted  by  the  prist 
attended  divine  service  at  Kathcoran  Church,  accompanied  b 
Honourable  Mrs.  Gough,  Miss  Laura  Arbuthnot,  and  MissLyi 
That  on  their  return  they  observed  Mr.  Carden  riding  ami 
inside  car  in  which  they  were  seated.  That  the  car  was  sndc 
stopped  by  one  of  the  prisoners,   acting  under  the  directiai 

(a)  Reported  bj  P.  J.  M'Kenna,  E^  ,  BAirister  at-Lav. 
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indin  concert  with  Mr.  Garden,  and  that  immediately  Mr.  Garden        Bio. 
3«ne  to  the  door  of  the  car  and  attempted  to  drag  Miss  Arbuthnot  ^^^^ 
Mt    That  he  caught  her  by  both  hands,  crying//*  Gome  on,  boys,     *"'" 
^e  this  one,  and  don't  mind  the  others."    Miss  Arbuthnot  resisted 
bim  successfully,  assisted  by  the  other  ladies  in  the  car.    That  Mr.        i^M, 
Carden  succeeded  only  in  removing  her  from  one  part  of  the  car     pmeHa 
toanother,  but  that  though  her  feet  were  outside  the  car  at  one  time        BaH 
luring  the  struggle,  he  never  entirely  succeeded  in  removing  her 
>ut  of  it.     That  the  prisoner  who  had  caught  the  reins  of  the 
borae  threatened  to  stab  the  driver.   That  a  herdsman,  who  came  to 
tie  assistance  of  the  ladies,  was  beaten  and  wounded  Severely  by 
the  other  prisoners,  who  were  armed,  while  Mr.  Garden  was  strug- 
g^Dg  with  the  prosecutrix.     That  when  assistance  came  he  cri^ 
iat,  "  Boys,  why  don't  you  shoot?" 

LfiFBOTy  G.  J. — No  doubt  Mr.  Garden  is  bailable.  The  question 
«,  however,  is  he  entitled  ex  debito  justitics  to  be  bailed  ?  If  this 
BUQot  be  established  it  appears  to  me  to  be  an  outrage  of  such  a 
■itare,  that  if  the  court  has  a  discretion,  it  should  not  be  exercised 
|l  Us  favour.  From  the  information  of  Miss  Arbuthnot,  it  appears 
Ikt  she  was  to  a  certain  extent  removed  in  the  car  towards  the 
loor,  and  we  all  know  that  in  a  case  of  larceny  it  has  been  held. 
Bit  the  removal  of  goods  from  one  end  of  a  boat  to  the  other,  with 
Hie  iDtention  of  stealing,  completes  the  offence.  It  is  a  question 
ibether,  within  the  principle  of  that  case,  a  complete  case  of  ab- 
iKdon  does  not  appear  on  the  informations.  That  will  only  appear 
lithe  trial,  and  the  circumstances  alone  will  enable  the  court 
Unch  tries  the  case  to  decide  whether  the  offence  amounts  to 
Moction  or  not.  If  there  be  a  possibility  of  his  being  convicted  of 
■offence,  I  do  not  think  he  is  entitled  to  be  bailed  ex  debito  jtistiticR. 

BoUegione^  Q.  G. — This  case  only  amounts  to  a  misdemeanor, 
lad  as  such  is  bailable  of  right :  (Hayes'  Griminal  Law,  92.) 

Vim  Arbuthnot  ne^tivea  the  fact  of  a  removal  from  the  car. 
To  constitute  abduction  there  must  be  an  actual  taking  from  a 
lomicile  or  from  the  custody  of  parents  or  guardians. 

Lefbot,  G.  J. — Do  you  contend  that  if  a  lady  is  seized  while 
laUdng  or  driving  on  an  open  road,  the  offence  may  not  be  thereby 
Bostituted? 

BtfOestane,  Q.  G. — No ;  in  this  case,  however,  the  lady  was  not  in 
he  power  of  any  of  the  parties  in  such  a  way  as  to  complete  the 
ifenoe.     She  was  not  taken  out  of  the  c^r. 

Lefbot,  G.  J. — Whether  there  was  an  abduction  or  not  can 
i^  be  decided  on  the  trial,  and  where  there  is  a  possibility  of  an 
metment  for  a  felony  being  sustained,  I  shall  not  admit  the 
^es  to  bail,  unless  I  think  them  entitled  to  the  favour. 

CorbaUUy  Q.  G.  contra. — Manifestly,  this  application  is  not  to  be 
tMnted  ex  debito  justititB,  having  regard  to  all  the  circumstances  of 
he  case.  Neither  would  it  be  one  to  be  treated  with  favour,  if  the 
Implication  is  to  the  discretion  of  the  court.  It  is  laid  down  that 
^hen  the  crime  is  serious,  and  the  evidence  clear,  that  a  party 
loold  not  be  admitted  to  bail  in  the  Petty  Sessions  Act,  14  &  15 
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Rto.        Vict  c  92,  8.  16,  clause  1,  it  is  enacted  that  in  cases  of  asstults, 
*'  with  intent  to  commit  a  felony,  bail  should  not  be  taken. 

^OTMBs!"^       Lefroy,  C.J. — The  court  should  look  to  the  writs  sworn  to, 

and  if  it  be  possible  on  these  to  name  an  indictment  for  a  dod- 

^^^'  bailable  offence,  bail  should  be  refused. 
Pracde&^BaiL  CorbalUsy  Q.C. — It  is  not  cuou^h  to  entitle  the  prisoners  tob« 
bailed  that  a  felony  is  not  technically  stated.  Here  weha?eil 
stated  that  the  prisoner  called  for  his  men,  asking  them  what  tbej 
were  doing ;  that  four  men  then  attacked  the  herdsman  again ; 
Mr.  Garden  cried  out,**  Why  don't  you  shoot?"  This  was  a  felony; 
cutting  and  wounding  with  intent  to  maim.  They  were  al 
engaged  in  a  common  purpose,  and  Mr.  Garden  is  liable  for  tk 
wounds  inflicted  on  the  herdsman ;  his  intent  is  shown  by  liii 
exclamations.  (He  cited  R.  v.  Magmniss^  5  Cox  Grim.  Gas.  511. 
Shawy  for  the  prisoner,  referred  to  R.  v.  Barrcnet  (1  P.  i 
D.  51.) 

Lefroy,  C.  J. — I  am  always  glad,  however  strong  my  own  opimai 
may  be,  to  find  specific  authority  to  support  it.  I  think  that  it 
appears  clearly  I  snould  not  exerdse  the  discretion  of  the  oomtii 
favour  of  the  prisoner.  I  had  a  case  before  me  on  circuity  to 
or  four  years  ago  in  Sligo,  of  somewhat  similar  character,  audi 
recollect  having  told  the  counsel  for  the  prisoners  thatthejlal 
been  very  fortunate  in  escaping,  as  I  should  have  felt  myself  bomil 
to  inflict  a  very  severe  punismnent.     The  accusation  against  tki 

f>risoners  might  assume  the  shape  of  a  conspiracy  to  commit  i 
elony.  I  shall  not  admit  any  of  the  parties  concerned  in  tkii 
outrage  to  bail.  I  take  it,  I  stated  the  rule  correctly,  that  if  • 
judge,  on  reading  the  informations,  finds  there  facts  disclosed  H 
make  out  a  case  of  felony,  no  matter  what  may  be  the  fonn  d 
committal,  he  is  not  bound  to  admit  to  bail 

Note. — The  committal   in  this  case  was  for  an  assavU  with  intant  to  cany  ti  ^ 
prosecntrix  against  her  will  and  consent. — Repobtbb. 
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HxelaxCti. 

COURT  OF  CRIMINAL  APPEAL. 

November  18,  1854. 

(Before  Lefboy,  C.  J.,  Monahan,  C.  J.,  Torrens,  Ball  and 
f  Jackson,  J  J.)  (a) 

r  Reg.  v.  Patrick  Mahony.  (i) 

torgery — Promissory  notes — Signature  of  wife  by  maiden  name  passed 
as  that  ef  mother-in-law — Variance  in  Christian  names. 

lb  order  to  complete  the  offence  of  forgery ^  the  signature  need  not  be  an 

tsaei  facsimile  of  that  of  the  person  represented,  and  a  slight  variance, 

if  not  such  as  would  under  the  circumstances  put  a  person  on  inquiry, 

will  not  suffice  to  take  such  a  forgery  out  of  the  definition  of  the  offence 

.  M/left  applied  to  the  falsely  putting  the  name  of  an  existing  person  to 

«•  instrument^  without  authority,  for  the  purpose  of  fraud. 
The  prisoner,  P.  M.,  had  promised  to  get  his  mother-in-law,  "  C  WJ's  ** 
name  to  two  notes.  He  brings  the  two  notes  which  in  the  meantime 
he  had  got  his  wife  to  sign  by  her  maiden  name,  '^  A.  W,^  and  hands 
them  over,  saying,  ^^Here  are  the  notes, ^^  On  his  trial  for  forging  and 
uttering  these  notes,  the  jury  found  him  guilty,  being  of  opinion  that, 
when  he  got  his  wife's  signature  to  them,  he  intended  to  pass  them  as 
:^  the  notes  of  his  mother-in-law : 
L  Hddj  thai  the  conviction  was  right,  and  the  question  which  had  been 
F     thus  put  to  the  jury  was  the  correct  way  of  leaving  it  to  them, 

THE  following  case  was  stated  for  the  opinion  of  the  court  by 
the  Lord  Chief  Justice  of  the  Common  Pleas : — 
Patrick  Mahony  was  tried  before  me  at  the  last  assizes  for  the 
.  emmty  of  the  city  of  Kilkenny,  for  for^ng  and  uttering,  knowing 
to  be  forged,  two  promissory  notes.  A  copy  of  the  indictment  is 
umezed  to  this  case,  and  the  notes  are  accurately  set  forth  in  the 
int  and  second  counts  thereof.  The  first  witness  for  the  prose- 
eation  was  Robert  Moore,  who  being  duly  sworn,  stated  that  he 
VM  the  traveUing  agent  of  the  mercantile  firm  of  James  Brown, 
Son,  and  Co.,  English  merchants,  carrying  on  business  at  Man- 
diester ;  that,  in  the  month  of  January  last,  the  prisoner  Mahony 
was  indebted  to  the  said  firm  in  a  balance  of  68/.  I8s.  10c/. ;  that 
he,  witness,  being  then  in  the  city  of  Kilkenny,  where  the  prisoner 
carried  on  business,  pressed  for  payment  of  said  balance,  and  threat- 

(a)  Femjeos,  J.,  WM  pccaent  doriiig  part  of  the  axgument,  bat  did  not  remain  Qotil  the  end  of 
the  ciM. 

(»)  Reported  hy  P.  J.  M'Kbnva,  Esq.,  Barrister-tt-Law. 
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Bco.        ened  law  proceedings  unless  the  amount  was  paid  or  secured ;  tint 

«•  witness  had  previously  ascertained  that  Mrs.  Watters,  the  IIlothe^ 

Mahowt.     in_iaw  of  the  prisoner  Mahony,  was  a  solvent  person.   She  alsoctf- 

1854.        ried  on  business  in  the  city  of  Kilkenny  ;  witness  was  not  aware  ft 

— •        that  time  of  Mrs.  Watter's  Christian  name,  but  has  since  ascertaioed 

Forgery,     that  her  name  is  Catherine ;  after  some  negotiation  with  Mahooj, 

witness  oifered  to  give  him  time  for  the  payment  of  the  debt  if  be 

got  his  mother-in-law,  Mrs.  Watters,  to  join  him  in  notes  for  tlie 

amount;    this  Mahony  agreed  to  do,   and  accordingly,  in  lb* 

hony's  presence,  witness  drew  the  body  of  the  two  promissoij 

notes  now  produced,  and  the  prisoner  Mahony  signed  his  name 

to  both ;  this  took  place  in  the  hotel,  in  the  city  of  Kilkenoj, 

when  witness  was  there  staying;  Mahony  retained  the  two  note^ 

saying,  he  would  go  to  his  mother-in-law,  Mrs.  Watters,  and  gethcr 

to  sign  them,  and  that  he  would  return  with  them  in  a  short  time^ 

Mahony  accordingly  took  away  the  two  notes  and  returned  in 

about  an  hour  to  the  hotel,  where  witness  remained,  and  handed 

witness  the  two  notes  as  they  now  are,  saying,  •*  Here  are  the 

notes;  they  will  be  paid  before  they  arrive  at  maturity.**    TVitnea 

took  the  notes  from  Mahony,  believing  they  had  been  executed 

by  his  mother-in-law  Mrs.   Watters,  and  continued   under  tiMt 


notes  from  Mahony,  he  believed  the  name  *'  A.  Watters  **  to  tk 
two  notes  was  the  name  and  handwriting  of  Mrs.  Watters,  tk 
mother-in-law,  but,  as  below  stated,  witness  had  not  heard  nor 
was  he  then  aware  what  Mrs.  Watters'  Christian  name  was. 

The  next  witness  for  the  prosecution  was  Mrs.  Catherine 
Watters,  the  mother-in-law,  who  stated  that  Mahony  was  married 
to  her  daughter  Anne ;  that  she  had  not  authorized  any  (»ie  to 
affix  her  name  to  the  notes  produced,  nor  had  she  done  so  hendf; 
that  she  had  not  been  asked  to  do  so ;  that  she  never  heard  of  the 
notes,  nor  was  she  aware  of  their  existence,  until  applied  to  for 
the  amount  after  they  became  due. 

HarriSy  for  the  prisoner,  called  two  witnesses  who  deposed  tbat 
the  name  '^  A.  Watters"  subscribed  to  the  two  notes  was  in  the 
handwriting  of  prisoner's  wife,  that  they  were  well  acquainted 
with  her  handwriting,  and  that  same  was  in  her  usual  character 
that  she  sometimes  in  signing  her  name  wrote  the  name  in  fiiB 
**  Anne,"  sometimes  merely  the  initial  "  A.,"  more  frequently  onfy 
the  initial  "A." 

Harris,  for  the  prisoner,  submitted,  that  as  Mrs.  Watter^s  name 
was  Catherine,  and  tbat  as  the  name  affixed  to  the  notes  wee 
''  A.  Watters,"  which  he  contended  was,  or  stood  for,  the  name  of 
the  prisoner's  wife,  there  was  no  case  to  sustain  the  indiofe^ 
ment  I  thought  differently  and  charged  the  jury,  that  if  the 
prisoner  got  his  wife  to  affix  the  name  "  A.  Watters"  to  the  noto^ 
he  at  the  time  intending  to  pass  them  as  the  notes  of  his  motherin- 
law    Mrs.  Catherine  Watters,  and  that  he  afterwards  passed  then 
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to  Mr.  Moore  for  Messrs.  Brown,  Son,  and  Co.,  as  the  notes        Bro. 
of  Mrs.  Walters,  his  mother-in-law,  "that  the  indictment  would  be     j|^ J^„, 

rostaiDed.     The  jury  found  him  guilty,  being  of  opinion  that  he        ' 

p)t  his  wife  to  aflSx  the  signature  "  A.  Watters,"  he  at  the  time  18M. 
intending  to  pass  them  to  Mr.  Moore  for  Messrs.  Brown,  i^Ztr^. 
Son,  and  Co.,  as  the  genuine  notes  of  his  mother-in-law,  Mrs. 
Watters,  and  that  he  did  in  fact  afterwards  pass  them  as  her  notes; 
bat  re<ft>mmended  him  to  mercy  on  account  of  his  previous  good 
character  (one  of  the  jurors  having  been  examined  and  having 
deposed  to  his  character),  I  respited  the  sentence,  and  allowed  the 
prisoner  to  remain  out  on  bail,  he  and  two  sureties  having  entered 
into  a  reco^izance  to  attend  at  the  next  assizes,  to  receive  the 
lentence  ot  the  court,  and  have  reserved  for  the  consideration  of 
the  Court  of  Criminal  Appeal  the  question  whether  the  fieict  of 
the  prisoner  having  got  his  wife  to  affix  the  signature  ^' A.  Walters'* 
to  the  notes  mentioned  in  this  case,  intending  at  the  time  to  pass 
Aem  to  the  agents  of  Messrs.  Brown,  Son,  and  Co.,  as  the 
cenaine  notes  of  his  mother-in-law,  Mrs.  Catherine  Watters,  and 
n  afterwards  passing  them  as  such  genuine  notes  to  Mr.  Moore, 
tbdr  agent  on  their  behalf  as  stated,  were  sufficient  to  sustain  the 
indictment. 
28th  October,  1854.  James  H.  Monahan. 

County  of  the  City  of  )  The  jurors  of  our  Sovereign  Lady  the 
Kilkenny,  to  wit  J  Queen  on  their  oath  present  that 
Patrick  Maiiony,  on  the  2l8t  day  of  January,  in  the  year  of  our 
Lord  1854,  feloniously  did  forge  a  certain  promissory  note,  which 
laid  forged  promissory  note  is  as  follows,  that  is  to  say : — 

"£34  Kilkenny,;january  6,  1854. 

**One  month  after  date  we  jointly  and  severally  promise  to 
pay  Messrs.  Brown,  Son  and  Company,  or  order,  at  the  Pro- 
vincial Bank  of  Ireland,  Kilkenny,  Thirty-four  pounds  sterling, 
for  value  received. 

"P.  Mahont, 
"  A.  Watters,** 
with  the  intent  thereby  then  to  defraud,  contra  formam  statuti^  &c. 
And  the  jurors,  &c,  do  further  present  that  the  said  Patrick 
Mahony  afterwards,  to  wit,  on  the  2l8t  day  of  January,  in  the 
year  of  pur  Lord  1854,  feloniously  did  forge  a  certain  other 
promissory  note,  which  forged  promissory  note  is  as  follows, 
that  is  to  say : — 

«£34  18  10  Kilkenny,  February  1,  1854. 

**  One  month  after  date  we  jointly  and  severally  promise  to  pay 
Messrs.  James  Brown,  Son  and  Company,  or  order,  at  the  Pro- 
vincnl  Bank  of  Lreland,  Kilkenny,  Thirty-four  pounds  eighteen 
ahiliings  and  tenpence  sterling,  for  value  received. 

"P.  Mahont, 
"A.  Watters,** 
with  intent  thereby  then  to  defraud,  contra  formam  statuti,  &c. 
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The  indictmeiit  contained  also  coonts  for  forging  two  prominory 
Mabokt.     1^0^  ^^  B^  ^^^9  ^^^  separate  counts  for  utteni^  era  of  tbo 

*     above  set-ont  notes,  and  for  uttering  two  forged  notes. 

1854.  J,  />.  FHzfferaldj  Q.C.  (with  whom  Harris)  for  the  prisoner. — 

^^~^^      From  the  facts  stated  in  this  case  it  does  not  appear  that  the 
prisoner  has  been  guilty  of  forgery.     This  should  be  rither  the 
signature  of  a  non-existing  person,  or  that  of  an  existing  perwa 
without  the  permission  of  such  person,  and  with  a  view  to  defraud. 
This  may  have  been  a  wrong  act  or  a  fraudulent  one  of  the 
prisoner,  but  it  does  not  therefore  follow  that  he  has  been  guilr^ 
of  the  crime  of  forgery.     It  does  not  appear  that  at  the  time  the 
bill  was  brought  to  Moore,  there  was  any  representation  in  wordb 
by  Mahony,  although  his  acts  might  afford  an  inference.    Tb» 
was  a  signature  by  an  existing  person,  namely,  the  prisoner's  wife 
by  lier  maiden   name.      This  case  may  be  distinguished  fnm 
K  v.  Mitchell  (1  Den.  C.  C.  282.)    There  the  bill,  the  subject  of 
the  indictment,  had  been  accepted  by  a  stable  boy  in  Leeds  of  tba 
name  of  John  Cooper,  who  was  in  the  habit  of  accepting  bills  fir 
the  prisoner,  but  in  negotiating  it  the  prisoner  stated  that  tk 
acceptor  was  a  respectable  Leeds  mercnant  of  that  name  wh 
was  known  at  Halifax  where  the  bill  had  been  negotiated.   Li 
charging  the  jury,  Cresswell,  J.,  told  them  that  if  the  prisoDer 
got   Cooper  to  sign   the  bill,   meaning  at  the  time  to  pass  i 
as  the   bill  of  Cooper,  the  member  of  the  firm  of  D.  and  J. 
Cooper,  or  of  an   imaginary  John  Cooper,  with  the  purpose  of 
fraud,  he  was  guilty  of  forgery.     Now,  to  make  that  case  la 
authority  in  point,  there  should  have  been  another  person  of  the 
name  of  Catherine  Watters  in  Ejilkenny,  whose   signature  wis 
obtained  and  passed  as  that  of  the  respectable  Catherine  Watten, 
or  of  a  Catherine  Watters  in  a  different  position  from  and  other 
than  the  real  maker.     Eeff.  v.  Mitchell  is  also  an  unsatisfactory 
case,  as  there  was  no  counsel  for  the  prisoner,  and  it  is  bat  i 
meagre  report  of  a  circuit  decision.     What  I  am  to  contend  for  ii 
that  here  was  not  a  false  making  a  written  instrument  for  the 
puiposcs  of  fraud.     R.  ▼.  Mitchell  is  at  variance  with  the  older 
authorities.    In  K  v.  fVebb  (3  Brod.  &  Bing.  228)  the  biU,  the  tob- 
ject  of  the  indictment,  was  addressed  to  Mr.  Thomas  Bowden,  baise 
manufacturer,  Romford,  Essex,  and  accepted  by  Thomas  BowdOi 
payable  at  40,  Castle-street,  Holbom,  London.     It  was  proved 
that  no  such  person  was  known  at  40,  Castle-street,  or  ever 
resided  or  carried  on  business  at  Romford.     A  witness  for  the 

?risoner  stated  that  he  was  in  partnership  with  a  person  named 
'homas  Bowden,  and  that  the  acceptance  was  his  liaiidwritiii{^ 
but  gave  no  address  or  description  of  the  acceptor.  The  jurji 
having  found  there  was  no  such  person  as  Thomas  Bowden, 
convicted  the  prisoner.  Erle^  J.,  who  tried  the  case,  thinkiiiK 
there  was  such  a  person^  and  that  the  acceptance  was  his  hand- 
writing, took  the  opinion  of  the  judges,  whetner  assuming  that  the 
acceptance  was  the  handwriting  of  Thomas  Bowden,  the  prieoner, 
by  giving  a  wrong  description  on  the  face  of  the  bil^  was  thereby 
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guHty  of  forgery,  when  eleven  of  the  judges  (Erie,  J.,  being  at        Bma 
chambers)   were  of  opinion   that  the   case  did  not  fall  within  ^' 

Parkes  and  Brown's  case  (2  Leach,  775) ;  but  that,  though  a  gross        __^* 
fraud,  it  was  no  forgery.    That  was  a  much  stronger  case  than  the        ism. 
present,  as  there  there  was  a  false  description  on  the  face  of  the       — * 
Dill:  here  it  was  very  doubtful  whether  there  was  any  represen-      '^"V^' 
tation,  as  there  was  nothing  said  by  Mahony  when  delivering  the 
bill   There  was  here  a  note  which  did  not  represent  the  signature 
of  an  existing  person  other  than  the  actual  acceptor  ^' A.  Watters,*^ 
neither  was  it  put  forward  as   the  signature  of  a  non-existing 
person. 

[Perrin,  J. — You  contend  that  this  is  like  the  case  of  passing 
a  oountry  note  on  an  ignorant  person  as  a  note  of  the  Bank  of 
Irehmdy  and  that  there  is  no  forgery,  but  merely  a  misrepresenta- 
tioQ  as  to  an  existing  instrument.] 

Fitzgerald. — In  R.  v.  Parkes  and  Brawn  (2  Leach  Crim.  Cas.  776) ; 
and  dted  in  2  Buss.  Crim.  Law,  324,  and  2  East  P.  C.  963,  one 
of  the  prisoners,  Parkes,  had  filled  the  body  of  the  note,  and  Brown 
kad  accepted  it  as   ^  Thomas  Brown."      On  passing  the  note. 
Brown,  whose  name  was  correctly  stated  in  the  note,  stated  it 
was  the  note  of  a  Thomas  Brown  of  Rington  in  Shropshire,  that  he 
was  a  gentleman  of  property,  and  had    15,000/.  lodged   at   his 
hankers.     No  person  answering  this  description  could  be  found,  or 
wa§  ever  known,  and  it  was  proved  that  the  prisoners  were  con- 
nected together  in  the  fraud.     The  jury  having  found  them  guilty, 
the  conviction  was  upheld  as  to  Brown.   In  giving  judgment,  Grose, 
J.,thus  defines  the  ofience  of  forgery,  that  it  was  ^*  the  false  making 
of  a  note  or  other  instrument  to  defraud,  which  might  be  done  by 
using  the  name  of  one  who  did  not  exist,  or  of  one  who  did  exist, 
without  his  consent"     In  that  case  there  was  a  false  representa- 
tioQ  on  passing  the  note,  which  distinguishes  it  from  the  present. 
The  evidence  showed  that  the  note   in  question  was  part  of  a 
•vstem  of  iraud,  and  it  is  remarked  by  Bussell  that  the  decision  in 
tost  case  has  not  been  considered  satisfactory  (p.  326,  voL  2);  see 
also  Boscoe's  Criminal  Law,  2nd  Edit.  p.  441.      In  JZ.  v.  Wiaits 
(3  Bred.  &  Bing.  197,  reported  also  in  Buss.  &  By.  436),  the  bill, 
the  aabject  of  the  indictment,  was  addressed  to  '^  Messrs.  Williams 
and  Co.,  Bankers,   Birchin-lane,  London,"  and  purported  to  be 
aeoepted  by  them.    It  was  proved  that  there  was  such  a  firm 
whome  acceptance  it  was    not,    and  that    there  were  no  other 
hankers  of  that  name  in  Birchin-lane,  but  that  at  Na  3,  Birchin- 
lane,  the  name  of  "  Williams  and  Co."  was  on  a  plate  on  the  door, 
ind  some  bill  addressed  to  such  a  firm  had  been  accepted  payable 
'here  and  had  been  paid. 

[MoNAHAN,  C.  J. — What  struck  me  in  that  case  was,  that  there 
WMB  no  finding  of  the  jury  that  the  note  was  made  by  the  prisoner 
fith  the  intent  to  pass  it  off  as  that  of  another  person.  1  stated 
o  on  the  trial.  In  this  case  the  prisoner  got  his  wife  to  put  her 
nxne  to  it,  intending  at  the  time  to  pass  it  as  the  bill  of  a  third 
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Bbo.        person.]      In  Hevey's  case  (2  Rubs.  Crim.  Law,  326)  the  prisoner 
^   ^*  was  indicted  for  forging  an  indorsement  to  a  bill.     The  note  was  one 

'      of  a  printed  series  of  forgeries,  and  the  evidence  against  the  prisoner 

1864.        Bernard  M'Cartv  was  t^t  the  indorsement  was  represented  by  him 
„  to  be  that  of  anotlier  Bernard  M'Carty,  who  was  known.  After  a  con- 

**^^*^'  viction  the  opinion  of  the  twelve  judges  was  taken,  and  they  were 
of  opinion  that  this  case  was  not  a  forgery,  and  that  the  conviction 
was  wrongs  because  there  had  been  no  false  indorsement,  and  the 
jury  had  found  that  the  indorsement  had  been  truly  made  by* 
real  person  whose  name  it  purported  to  be.  That  is  an  expreN 
authority  in  favour  of  the  prisoner  here.  There  was  here  no  re- 
presentation made  by  the  prisoner  when  the  notes  were  handed  over; 
and  the  present  case  is  in  that  way  perfectly  distinguishable  from 
the  cases  in  which  the  convictions  were  upheld. 

Ball,  J. — Is  it  not  in  evidence  that  the  clerk  did  not  know  the 
name  of  the  mother-in-law  ?  The  prisoner  told  him  he  would  get 
the  acceptance  of  the  mother-in-law,  and  came  back  after  a  time 
with  the  notes,  sayin2,  "  Here  they  are." 

MoNAHAN,  C.  J. — Itook  down  the  evidence  verbatim  as  to  whit 
occurred  when  the  notes  were  handed  over.  There  was  then  no 
false  representation  in  words,  but  his  conduct  led  to  the  inference 
that  there  was  a  false  representation. 

ToKRENS,  J. — Was  it  not  in  pursuance  of  a  contract  to  get  the 
mother-in-law's  name  that  the  prisoner  gave  these  notes?  He 
goes  away  for  that  purpose,  comes  back  and  says,  '^  Here  are  the 
notes  I  spoke  to  you  about." 

MoNAHAN,  C.  J. — With  regard  to  the  forgery,  what  occurred 
on  the  uttering  was  only  material  as  evidence  of  intent  when  the 
acceptances  were  written.  There  was  evidence  to  go  to  the  jury 
that  he  had  got  his  wife  to  accept  them  with  the  intent  of  so 
uttering  them ;  the  moment  he  got  her  name  on  one  of  these  biOi 
the  forgery  was  complete,  and  what  took  place  afterwards  is  hardlv 
evidence.  I  confess  I  do  not  feel  the  force  of  Mr.  FitzgeraUi 
argument  as  to  the  absence  of  no  actual  statement;  for  if  the 
prisoner  actually  stated  that  these  were  the  signatures  of  Ui 
mother-in-law,  after  the  finding  of  the  jury,  as  to  the  forgery,  it 
would  have  nothing  to  do  with  it.  The  result  of  holding  £18  not 
to  be  a  case  of  forgery  will  be,  that  if  a  person  named  Joha 
Brown  has  a  brother  named  James,  who  makes  a  bill  by  the 
initial  of  his  Christian  name  as  '^  J.  Brown,''  intending  to  pass  it 
as  the  acceptance  of  John  Brown,  we  should  go  to  the  length  ef 
saying  that  it  would  not  amount  to  forgery. 

Fitzgeraldy  Q.  C. — I  admit  it  would  be  a  gross  fraud :  it  ii 
another  thing,  however,  to  hold  that  it  comes  within  the  defini- 
tion of  a  forgery. 

MoNAHAN,  C.  J. — Suppose  there  was  another  woman  in  the 
town  of  the  name  of  Catherine  Watters,  and  that  he  got  her  to  pot 
her  name  to  the  notes,  he  at  the  time  intending  to  pass  them  u 
the  notes  of  the  Catherine  Watters  mentioned,  woula  not  that  he 
a  foigery  within  the  authority  of  R.  v.  Mitchell  f    It  does  not 
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9trike  me  as  making  any  difference  that  the  prisoner  got  his  wife  bbg: 

to  put  the  signature  to  it.     The  reason  I  reserved  the  case,  was  to  «• 

take  the  opinion  of  the  court  as  to  whether  signing  "  A.  Walters,'*  MAmMT. 

intending  to  pass  it  as  that  of  '^  C.  Watters,"  is  to  be  considered  ism. 

tibe  same  as  if  "  C.  Watters"  had  been  signed,  as  it  would  then  be  -— _ 


forsrery. 
Jacks 


f 


I ACK80K,  J. — It  is  very  common  with  the  humbler  classes  in 
the  South  to  call  married  women  by  their  original  name,  when  the 
Christian  name  and  not  Mrs.  is  used. 

Z^fndif  Q.  C.  (with  whom  Lawson)  for  the  prosecution. — This 

was  not  a  fabe  representation  as  to  an  instrument  in  existence,  like 

those  cases  referred  to  on  the  other  side  when  convictions  for 

forgery  were  quashed.  This  is  a  false  signature,  intended  as  such — 

fiibricated  for  the  purpose  of  fraud.    As  to  an  observation  of  Judge 

Perrin  that  this  was  like  a  case  in  which  a  note,  which  was  not  in 

fiK^t  one  of  the  Bank  of  Ireland,  should  be  jessed  on  an  ignorant 

person,  which  would  not  amount  to  forgery,  I  meet  it  in  this  way, 

that,  to  make  it  like  this  case,  the  note  should  have  been  originally 

fitbricated  with  the  intention  of  so  passing  it :  {R.  v.  Nisbett,  6  Cox 

C.  C.  320.)    The  latest  case  upon  this  subject  decided,  that  putting 

off  the  biU  of  an  existing  person  as  that  of  a  fictitious  person,  is  a 

felonious  uttering  of  the  bill  of  a  fictitious  drawer.     In  R,  v. 

Blmkaucp  (I  Den.  C.  C.  278,   also   reported  2  Cox  C.  C.  420), 

it  was  hdd,  that  obtaining  the  signature  of  an  existing  person, 

with  intent  to  issue  it  as  the  bill  of  another  person  of  the  same  name, 

WIS  a  forgery.     Thus  the  prisoner  got  his  workman  to  accept  a 

bin,  and  then  addressed  it  to  a  person  of  the  same  name  at  Halifax, 

who  was  a  man  of  means,  and  thus  got  cash  for  it,  and  it  was  held 

i  forgery. 

'     ToBBENS,  J.  —  I  confess  the  case,  as  reported  in  Denison, 

Mms  certainly  to  apply  to  the  present :  '^  All  the  judges  were  of 

ff'  ion  that  the  putting  an  address  to  the  drawer's  name  while  the 
was  in  the  course  of  completion,  with  intent  to  make  the  accept- 
mice  apoear  to  he  that  of  a  different  existing  person,  was  forgery." 
Here  the  prisoner  got  a  name  put  to  it  with  intent  to  make  it 
appear  that  of  a  di&rent  existing  person. 

ZyxeA,  Q.  C. — I  sav  Watters  is  not  the  name  of  the  prisoner's 
wife,  and  it  would  have  been  for  the  prisoner  to  have  given 
evidence  of  her  being  known  by  her  maiden  name. 

MONAHAN,  C.  tJ. — I  think  the  strength  of  Mr.  Fitzgerald's 
argoroent  is  this :  if  the  bills  were  forgeries,  they  were  intended 
to  represent  the  mother-in-law's  signature,  and  not  that  of  a  non- 
cxisting  person.  There  is  no  doubt  that  the  bills  have  passed  as 
those  of  the  mother-in-law ;  and  if  there  be  a  difficulty,  it  is  that  it 
is  not  her  name,  and  that  thus  the  present  is  distinguishable  from 
all  the  other  cases.  In  the  reported  cases  the  actual  acceptance 
always  corresponded  with  the  name  of  the  existing  person,  whose 
aooeptance  it  purported  to  be;  the  offence  charged  here  was 
for]^iiDg  bills  purporting  to  be  the  biUs  of  Catherine  Watters,  and, 
on  mwestigation,  the  acceptances  are  found  to  be  '^  A.  Watters^" 
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Bmo.       and  not  <'  C.  Watten."    Ab  r^ards  getting  the  wife  to  ngn  tiiaB, 

9'         I  regard  it  as  if  he  did  so  with  nis  own  hand ;  I  think  it  makee  no 

^°^"^'     difference  what  the  wife's  name  was,  bat  the  material  question 

1854.       seems  to  me  to  be,  at  the  time  he  put  the  name  ^  A.  Watters'  to 

-— _       these  bills,  did  he  then  intend  to  pass  them  aa  the  Ulk  of 

Fargtry.      u  Q^  Matters."    It  is  plain  the  «  A.**  was  written  in  such  a  way  u 

to  render  it  difficult  to  say  whether  it  was  "  A.**  or  ^  C" 

Lefbot,  C.  J. — The  prisoner  undertook  to  get  the  signature 
of  Catherine  Watters.  He  does  not  get  that,  but  he  gets  the 
signature  of  Anne  Watters.  How  do  you  make  that  out  to  be  t 
forgery  of  the  name  of  Catherine  any  more  than  that  of  John 
Doe. 

Lynch,  Q.  C. — B.  v.  Fitzgerald  (1  Leach  C.  C.  20)  answen 
that  objection,  and  decides  that  signing  a  wrong  Christian  name  of 
the  person,  whose  will  a  ialse  instrument  purports  to  be,  is  a 
forgery.  It  is  not  necessary  that  the  forged  instrument  should  be 
an  exact  copy  of  what  it  purported  to  be.  The  question  here  is^ 
as  to  intention  accompanied  by  acts.  The  prisoner  here  intended 
to  pass  these  notes  as  those  of  his  mother-in-law,  and  with  that 
intention  he  got  his  wife  to  put  her  name  to  them. 

Harrisj  in  reply. — This  case  may  be  distinguished  from  -R,  v. 
Blenhinsopy  because  in  that  case  on  the  face  of  the  bill  a  fkbe 
word  was  inserted,  and  a  wrong  description  given  of  the  actnal  j 
acceptor  for  the  purpose  of  fraud.  In  A  ▼.  Fitzgerald,  althongli 
the  signature  to  the  forged '  will  was  as  John,  the  correct  S/t- 
cription  of  the  deceased  person  was  given  in  the  commencement 
'*  In  the  name,  etc,  I,  Peter  Perry,  etc"  A  v.  Mitchell  is  not 
entitled  to  such  weight  as  the  earlier  and  better  considered  cases. 

Ctar.  adv.  vulL 
Lefroy,  C.  J.,  delivered  the  judgment  of  the  court. — We 
are  unanimously  of  opinion  that  the  conviction  in  this  case  should 
be  affirmed.  About  the  rule  which  governs  cases  of  this  kind 
there  can  be  no  doubt.  It  is  well  settled  that  the  making  of  t 
written  instrument,  with  a  view  to  defraud,  may  be  either  by  the 
false  making  of  the  signature  of  a  non-existing  person,  or  of  ii 
existing  person  without  permission.  Now  here  it  was  not  to  re- 
present a  fictitious  person,  but  an  existing  individual  who  wsi 
ascertained  and  known,  namely,  the  mother-in-law  of  the  prisoner, 
that  he  put  this  signature  to  the  notes.  He  professed  to  set  her 
name,  and  he  brings  to  the  prosecutor  what  purports  to  oe  her 
signature,  and  an  execution  of  the  notes  by  her.  It  is  troe 
that  the  signature  is  "A.  Watters,"  not  **C.  Watters;"  wearer 
however,  of  opinion  that  the  prisoner  cannot  avoid  the  consequences 
of  his  fraudulent  act  by  a  variation  in  the  signature  which  wcHild  not 

Eut  a  party  on  inquiry  as  to  its  regularity  and  authenticity.  He 
rought  these  promissory  notes  to  the  prosecutor  as  the  instru- 
ments which  he  had  promised  to  procure,  namely,  the  notes  of 
his  mother-in-law;  and  whether  he  put  this  signature  to  them 
Jiimsclf,  or  got  a  person  to  do  it  bj  his  directions,  he  is  equally 
guilty.     We  are  therefore  of  opinion  that  the  case  was  left  to 
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the  jiirj  as  it  should  have  been,  and  that  the  conviction  should  be        Rsck 
oonfinned*  ^  *" 

Conviction  confirmed.  ^^* 

MoNAHAK,  C.  J.,  to  the  clerk  of  the  Crown. — It  will  be  neces-        ism. 

mxj  for  700  to  transmit  a  copy  of  this  case  and  the  ruling  of  the        

oourt  to  the  Clerk  of  the  Crown  for  Kilkenny,  for  the  information 
of  whichever  of  the  judges  shall  sit  in  the  Crown  Court  there  at 
the  next  assizes,  who  wiU  have  to  sentence  the  prisoner. 


IPrelanli. 

COURT  OF  QUEEN'S  BENCH. 
June  1  and  2,  1854. 

(Before  Lefboy,  C.J.,  Crampton,  Perrin,  and  Moore,  JJ.) 

O'Neill  in  error  v.  The  Queen,  (a) 

Jury  proceu — Common  Ictw  atUhority  of  judge  of  gaol  delivery — 
Returning  jury  insUtnter — Form  of  allocutus, 

Tke  Irish  Common  Law  Procedure  Act,  16  ^  17  Vict.  c.  113,  s.  109, 
which  prescribes  the  summoning  of  jurors  to  try  civil  €U  well  as 
criminal  issues^  according  to  the  precept  of  the  judge  of  assize,  does 
not  interfere  with  the  common  law  authority  of  the  justices  of  gaol 
ddioery  to  order  a  jury  to  be  returned  instanter,  when,  from  the  panel 
having  been  quashed^  or  for  any  other  reason^  a  sufficient  jury  cannot 
otherwise  be  had. 

Semble — The  precept  of  the  judge  is  equally  satisfied  either  by  the 
sheriffs  summoning  the  same  set  of  jurors  for  the  trial  of  both  civil 
and  criminal  issues,  or  by  summoning  one  set  of  jurors  for  the  trial  of 
dvil^  and  another  for  the  trial  of  criminal  issues. 

Tke  allocutus  ^'  why  tf%e  court  here  should  not  proceed  to  judgment  and 
execution,"  omitting  the  words  **  against  him,**  is  sufficietit  when, 
looking  to  the  record  of  the  previous  proceedings,  it  may  reasonably  be 
miended  that  the  prisoner  was  addressed,  and  that  the  verdict  had  been 
pronounced  in  his  case. 

TH'B  plaintiff  in  error,  Robert  Henry  O'Neill,  having  been  tried 
at  a  session  of  oyer  and  terminer  and  general  gaol  delivery 

(a)  Rqwrtod  bj  P.  J.  WKksva,  Esq^  Barrister-at-Law.  This  case  is  in  every  respect 
mjiaBj  an  Mtthority  in  both  countries,  as  the  Jnrj  Acts,  6  Geo.  4,  c  50  (English),  and  the 
3  S(  4  WUL  4,  c  91  (Irish),  as  far  as  they  touch  this  question,  as  also  the  English  and 
Inah  Common  Law  Procedure  Acts,  15  &  16  Vict.  c.  76,  ss.  104,  105  (English^,  and 
16  4  17  Vkt.  c  118,  s.  109  (Irish),  are  the  same.  There  is  not,  however,  in  the  English 
GoBSioo  Law  Prooedue  Act,  as  in  the  Irish  one,  in  its  schedule  an  express  limitation  of  the 
fopMling  e&ett  of  the  Act. 


Jufyproeeti, 
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0*NxiL       for  the  county  of  Antrim,  holden  at  Bel&at  doring  the  qiriog 

*-  assizes  of  1854,  before  Mr.  Seijeant  Howley,  upon  an  indictiDeit 

Tm  Qumeh.  f^j.  ^jifyi  murder,  and  found  guilty  and  sentenced  accordingly  to 

1854.       death  and  execution,  he  sued  out  a  writ  of  error  to  reverse  the 

judgment  of  the  court  below.     The  record  and  assignment  of 

errors  were  as  follow : — 

County  of  Antrim,)  The  jurors  for  our  Lady  the  Queen,  opoa 
to   wit  j       their    oath    do    say  and   present    Unt 

Robert  Henry  O'Neill,  late  of  Belfast,  in  the  county  of  Antrim, 
private  soldier,  on  the  22nd  August  in  the  seventeenth  vear  of 
the  reign  of  the  reign  of  our  Sovereign  Lady  Victoria,  with  foroe 
and  arms,  one  Robert  Brown,  in  the  peace  of  Gt>d  and  of  our  said 
Lady  the  Queen  then  being,  feloniously,  wilfully,  and  of  lui 
malice  aforethought,  did  kill  and  murder ;  against  the  peace  of  our 
said  Lady  the  Queen,  her  crown  and  dignity. 

And  thereupon   at  the   same    assizes,    sessions  of   oyer  and 
terminer  and  general  gaol  delivery,  cometh  the  said  Robert  Heniy 
O'Neill,  under  custody  of  James  Edmond  Leslie,  Esq.,  sheriff,  to 
which,  for  the  cause  aforesaid,  he  was  heretofore  committed,  ud 
being  brought  to  the  bar  of  the  court  here  in  his  proper  pereo^ 
and  having  heard  the  said  indictment  read,  and  it  being  demanded 
of  him  how  he  will  acquit  himself  thereof,  saith  that  he  is  not 
guilty  of   the   premises  in  and  by  the  said   indictment  alleged 
against  him,  and  thereof  for  good  and  evil  putteth  himself  upon  tk 
country ;  and  Walter  Bourne,  coroner  and  attorney  of  our  Lodf 
the  Queen,  in  and  for  said  county,  who  for  our  said  Lady  tb 
Queen  in  this  behalf  prosecuteth,  doth  the  like. 

And  thereupon  it  is  by  the  court  here  ordered  that  a  joryof 
good  and  lawful  men  of  the  body  of  the  said  county,  duly  qualified 
according  to  law,  immediately  come  before  the  justices  by  whoa 
the  truth  of  the  matter  may  be  better  known,  who  are  not  of 
kindred  or  affinity  with  the  said  Robert  Henry  O'Neill,  to  tiy 
upon  their  oaths  and  say  whether  he  the  said  Robert  Henry  CNeO 
be  guilty  of  the  premises  aforesaid,  in  manner  and  form  as  aboie 
charged  upon  him  or  not.  And  the  jurors  for  that  purpose  ia- 
panelled,  and  now  here,  by  James  Edmond  Leslie,  Esq.,  sheriff <)( 
the  said  county,  returned,  being  called,  come,  and  twelve  of  tbe 
said  jurors  and  upwards  appear  and  answer  to  names. 

Whereupon  the  said  Robert  Henry  O'Neill,  the  prisoner  it 
the  bar,  challenges  the  array  of  tlie  sfud  panel  bo  ordered  by  the 
court  to  be,  and  so  returned  as  aforesaid,  because  he  says  thit 
heretofore,  and  before  the  present  assizes,  the  judge  asmsned  to 
hold  these  assizes  duly  issued  his  precept  pursuant  to  the  Comiuoo 
Law  Procedure  Amendment  Act  (Ireland)  1853,  to  the  sheriff  of 
the  county  of  Antrim,  and  thereby  commanded  the  said  sheriff  to 
summon  a  competent  number  of  jurors  for  the  trial  of  all  issoei^ 
whether  civil  or  criminal,  which  might  come  on  for  trial  at  these 
assizes.  And  that  thereupon  afterwards  the  said  sheriff  did 
summon  a  large  number,  to  wit,  150  persons,  qualified  to  be  juron 
of  the  said  county,  as  jurors  for  the  trial  ot  all  eriaiinal 
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thkh  should  come  on  for  trial  at  these  assizes,  and  another  lar^e      O'Neill 
Bomber^  to  wit,  150  persons,  qualified  to  be  jurors  of  the   said  ^^  qdmhi 
ooonty,  as  jurors  for  the  trial  of  all  civil  issues  which  should  come        _ 
on  for  trial  at  these  assizes ;  and  the  said  sheriff  did,  before  the        1854. 
Mid  assizes,  array  the  names  of  the  persons  so  respectively  sum-    p,^^^ 
moned  as  jurors  as  aforesaid  on  two  separate  pieces  of  parchment,  jwy  Process. 
hj  setting  out  the  names  of  the  persons  so  respectively  summoned 
as  jurors  for  the  trial  of  criminal  issues  on  one  of  the  said  pieces  of 
ptrchment,  and  by  further  setting  out  the  names  of  the  persons  so 
•ummoned  as  jurors  for  the  trial  of  civil  on  another  and  different 
cne  of  the  said  pieces  of  parchment. 

And  thereupon  at  these  assizes  the  said  sheriff  returned  to  the 
eonrt  here  the  so  first-mentioned  piece  of  parchment  and  names 
thereon,  beins;  the  names  of  the  persons  so»  summoned  as  jurors 
for  the  trial  of  criminal  issues  as  aforesaid,  as  and  for  the  panel  of 
jurors  for  the  trial  of  all  criminal  issues  which  should  come  on  for 
trial  at  these  assizes ;  and  the  said  sheriff  returned  to  the  Record 
.  Court  at  these  assizes  the  said  other  and  secondly-mentioned  piece 
I  tf  parchment,  with  the  names  thereon,  being  the  names  of  the 
[  faitouB  so  summoned   as  jurors  for  the  trial  of  civil  issues  as 
:  ifivesaid,  as  and  for  the  pa&el  of  jurors  for  the  trial  of  all  civil 
iHQes  which  should  come  on  for  trial  at  these  same  assizes.     And 
Aat  afterwards  at  these  same  assizes  a  competent  number  of  the 
laid  jurors  so  returned  to  the  court  here  as  jurors,  and  impanelled 
6r  the  trial  of  criminal  issues  as  aforesaid,  attended ;  and  after- 
Wards  and  before  he  the  said  Robert  Henry  O'Neill  was  called  on 
to  plead  as  aforesaid,  a  certain  criminal  issue  came  on  for  trial 
between  our  said  Lady  the  Queen  and  one  James  Hogan,  then 
hoe  present ;  and  thereupon  the  said  James  Hogan  cnallenged 
the  array  of  the  said  panel  of  jurors  so  returned  by  the  said  sheriff 
for  the  trial  of  criminal  issues  as  aforesaid,  and  thereupon  it  was 
Considered  by  the  court  here  that  the  said  panel  should  be,  and  the 
^une  was  thereby  ordered  by  the  said  court  to  be,  quashed,  as  by 
the  records  of  the  said  court,  reference  being  thereunto  had,  will 

Spear ;  and  no  order  was  then  or  since  has  been  made  to  quash 
e  panel  of  the  said  jurors  so  returned  to  the  said  Record  Court 
ftr  the  trial  of  all  civil  issues  at  these  assizes  as  aforesaid,  and  a 
competent  number  of  the  persons  so  returned  to  the  said  Record 
Court  as  last  aforesaid  are  in  attendance  accordingly  at  these 
aasizes  in  the  said  Record  Court;*  and  the  order  of  the  court  here, 
under  which  the  said  panel,  the  array  whereof  is  hereby  challenged, 
iras  returned  as  aforesaid,  was  thereupon  made.  And  for  a 
further  ground  of  challenge  in  this  behalf,  the  said  Robert  Henry 
O'Neill  says  that  none  of  the  jurors  on  the  said  panel,  so  hereby 
challenged  as  aforesaid,  has  been  summoned  for  the  trial  of  all 
wues,  whether  civil  or  criminal,  which  should  come  on  for  trial  at 
lieae  present  assizes,  pursuant  to  the  provisions  of  the  Common 
Law  Procedure  Amendment  Act,  Ireland,  1853.  * 

Whereupon  the  said  Robert  Henry  O'Neill  prayed  that  the 
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said  panel  so  arrayed  pursnant  to  the  said  order  may  be  qmdifll, 
and  60  forth. 

And  the  said  Walter  Bourne,  coroner  and  attorney  to  onr  Lalj 
the  Queen,  who  for  our  said  Lady  the  Queen  in  this  bdiM 
prosecuteth  as  aforesaid,  comes  and  demurs  to  the  challenge  of  tk 
said  Kobert  Henry  O'Neill,  and  saith  that  the  same  is  not  suffidoi 
in  law  to  quash  the  array  of  the  panel  aforesaid,  and  that  there  ■ 
no  necessity  for  him  the  said  Waiter  Bourne,  nor  is  he  obliged  tf 
the  law  of  the  land,  to  answer  thereto  in  manner  and  form  ■ 
above  alleged,  wherefore  he  prays  judgment,  and  that  the  Bomji 
the  said  panel  may  be  affirmed,  and  so  forth.  And  the  said  Bom 
Henry  O'Neill  now  here  joins  in  said  demurrer. 

It  is  thereupon  considered  and  adjudged  by  the  justices  nl 
commissioners  aforesaid  that  said  demurrer  be  allowed,  and  tkt 
said  challenge  to  the  array  of  him  the  said  Bobert  Henry  0*N€l 
be  overruled,  and  that  the  array  of  the  panel  so  last  returned  m 
aforesaid^  be  in  all  things  affirmed.  And  thereupon,  the  ju 
so  impanelled  and  returned  as  aforesaid  being  callea,  a  compel  ^ 
number  thereof  appear  to  answer  to  their  names.  And  the  ail 
Bobert  Henry  O'Keill  thereupon  peremptorily  chaUenged  ^hM 
of  the  jurors  so  last  appearing  and  answering  to  th^  names • 
aforesaid,  and  thereupon  twelve  others  of  the  said  jurors  so  il 
aforesaid  appearing  and  answering  to  their  names,  to  wit,  Jdi 
Coleman,  John  Ckrke,  John  Lowry,  Thomas  M'Connell,  Jsmei 
John  Fulton,  William  Murdock,  Francis  Mason,  David  Gambk^ 
John  Herlock,  Bobert  Lowther,  James  Graham,  and  John  Gum 
are  tried  and  in  due  form  of  law  sworn  to  speak  the  truth  of  a^ 
concerning  the  premises  in  said  indictment  chained  as  aibresai 
and  upon  their  oath  say  that  the  said  Bobert  Henry  O'Nall  • 
guilty  of  the  felony  and  murder  charged  against  him  as  in  and  bf 
the  said  indictment  is  alleged ;  and  it  being  required  of  him  tlie 
said  Bobert  Henry  O'Neill  to  show  why  the  court  here  shodNl 
not  proceed  to  judgment  and  execution,  who  further  suth  not 
"Wliereupon  all  and  singular  the  premises  being  seen  they  the 
court  here  fiiUy  understood. 

It  is  considered  and  adjudged  by  the  justices  aforeaud,  that  the 
said  Bobert  Henry  O'Neill,  for  the  felony  and  murder  whereof  ki 
so  stands  indicted  and  convicted  as  aforesaid,  be  hanged  by  the 
neck  until  dead,  and  that  his  body  be  afterwards  buried  within  the 
precincts  of  the  prison  in  which  he  has  since  such  conviction  m 
aforesaid  been  confined.  And  he  the  said  Bobert  Henry  CNcS 
for  the  cause  aforesaid,  is  by  the  court  committed  to  the  custodf 
of  James  Edward  Leslie,  £sq.,  sheriff,  and  so  forth. 

Upon  this  record  the  following  errors  were  aarigned: — Aol 
now,  that  is  to  say  on  the  25th  May,  1854,  before  our  Lady  tk 
Queen  at  Dublin,  cometh  the  said  Bobert  Henry  0*Neill  into 
court  here  under  the  custody  of  the  keeper  of  Her  Migesty's  gaol 
of  the  county  of  Antrim,  by  virtue  of  a  writ  of  habeas  cotfm 
issued  on  that  behalf,  and  immediately  saith  that  in  the  record  and 
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HTOcess  aforesaid,  and  also  in  giving  the  judgment  aforesaid,  there      O'Neill 
I  manifest  error  in  this,  to  wit : — 

That  upon  the  said  demurrer  to  the  said  challenge  of  him  the 
aid  Bobert  Henry  O'Neill  to  the  array  of  the  said  jury  so 
vdered  to  be  impanelled  as  aforesaid,  judgment  is  given  for  our  ^ 

■id  Lady  the  Queen,  against  him  the  said  Kobert  Henry  O'Neill;  ,hu^Pi^o6t8, 
vhereas  by  the  law  of  the  land,  judgment  ought  to  have  been 
{ireii  thereon  for  him  the  said  Robert  Henry  O'Neill  against  our 
■id  Lady  the  Queen.  Wherefore  in  that  there  is  manifest  error. 
tliere  is  also  error  in  this,  that  upon  the  said  demurrer  to  the 
lhallen£re  of  him  the  said  Kobert  Henry  O'Neill  to  the  array  of 
h^  aaid  jury,  judgment  is  given  that  the  said  demurrer  be  allowed. 
Old  that  said  challenge  to  the  array  be  overruled,  and  that  the 
kmy  of  the  said  panel  be  in  all  things  affirmed ;  whereas  by  the 
aw  of  the  land,  judgment  ought  to  have  been  given  thereon  that 
hft  said  demurrer  be  overruled  and  the  said  panel  be  quashed ; 
rkerefore  in  that  there  is  manifest  error,  and  this  the  said  Robert 
lemy  O'Neill  is  ready  to  verify;  wherefore  he  prays  that  the 
jrigment  of  death  and  execution  aforesaid  and  other  errors  in  the 
IMord  and  proceedings  aforesaid  appearing  may  be  reversed, 
mailed,  and  altogether  had  for  nothing,  and  that  he  may  be 
astored  to  the  free  law  of  the  land,  and  all  that  he  hath  lost  by 
ke  occasion  of  the  said  judgment. 

Joinder  in  error. 

Ferguson  (with  him  Napier^  QC.),  for  the  plaintiff  in  error. — 
Che  aUocutus  is  bad  for  insufficiency.  It  should  have  gone  on  to 
%j  against  him  the  said  Robert  Henry  O'Neill.  So  it  appears 
vm  all  the  precedents.  In  0*Brien  v.  The  Queen,  2  H.  L.  Gas, 
85^  these  words  being  in  the  aUocutus,  it  was  therefore  held 
ifficient :  (4  Chitt.  Or.  Law ;  6  War  State  Trials ;  R.  v.  Boyce, 

Burr.  2087.)  From  what  appears  on  the  record  there  was 
nother  panel  before  the  Record  Court  which  should  have  been 
chansted  before  the  judge  made  this  order  to  return  a  jury 
mnediate.  The  Legislature  intended  by  the  Common  Law  I^ro- 
ddure  Act  to  give  a  superior  class  of  jurors  for  the  trial  of 
nminal  issues,  and  the  proceeding  here  has  been  a  violation  of 
lat  act.  The  109th  section  of  that  act  provides,  ''  That  no  jury 
rocess  shall  be  necessary  or  used  in  any  action ;  but  the  precept 
mied  by  the  judges  of  assize  to  the  sheriff  to  summon  iurors  for 
le  assizes  shall  direct  that  the  jurors  be  summoned  for  the  trial  of 
it  issues,  whether  civil  or  criminal,  which  may  come  on  for  trial 
t  the  assizes,  and  the  jurors  shall  thereupon  be  summoned  in  like 
lanner  as  at  present;"  and  the  1 17th  section  enacts  that ''the 
irors  whose  names  are  contained  in  such  panel  as  aforesaid,  shall 
e  the  jurors  to  try  the  causes  at  the  assizes  and  sittings  for  which 
liey  shall  be  summoned  respectively."  The  court,  as  far  as 
ppears  from  the  record,  was  one  of  oyer  and  terminer  and  not  of 
aol  delivery,  and,  if  so,  it  had  no  right  to  order  a  jury  to  be  re- 
imed  instanter,  but  to  issue  a  venire  facias  returnable  within  a 
>ecified   time.     The   power   to   order  on   terms,  a  jury  to   be 
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returned  instanter,  is  strictly  confined  to  judges  of  gaol  deliveiT: 
(Dow.  P.  C.  560,  section  1  ;  and  562,  section  5,  et  tea. ;  see  uw 
the  cases  in  note  there  of  Hall,  261,  264;  Rastall's  Entries,  384, 
385 ;  and  Foster  Cn  Law,  63.  He  also  cited  2  Gudes  Crim. 
Pract  8 ;  aConnell  v.  The  Queen,  11  CI.  &  Fin.  247 ;  Vin.  Abr. 
"  Trial,"  P. ;  2  Hayes  Crim.  Law,  592 ;  Holi  v.  Meadowcrofi, 
4  M.  &  S.  4f57  ;  2  Gab.  Dig.  120P.) 

H.  Law  (with  whom  Sir  Thomas  Staples,   Corbaltis,  Q.C.9  and 
the  Attomey'General)y  for  the  Crown. — As  to  the  form  of  the 
allocutusj  no  particular  words  are  necessary,  and  the  words  whiek 
are  said  to  have  been   improperly  omitted  as  mere   surplossffe: 
{O'Brien  v.  The  Qjieen,  2  H.  L.  Cas.  494.)     As  to  the  other  poui^ 
the  Common  Law  Procedure  Act  is  an  affirmative  act,  and  dew 
not  take  away  the  power  inherent  in  the  judge  of  gaol  deliveij 
(as  the  judge  here  was)  to  order  a  jury  to  be  returned  instaDta 
Unless  this  power  was  expressly  taken  away  it  remains :  (Baft 
Abr.,  title  **  Statute,"  G.)    If  the  sheriff  acted  rightly,  as  we  aif 
he  did  when  the  panel  was  quashed,  the  judge  then  had  the  ri^ 
to  get  a  jury  returnable  immediately  to  dispose  of  the  business;! 
he  were  wrong  there  was  no  proper  panel  before  the  court,  and  tb 
necessity   for   exercising   this  arose.    They   also  cited  Hofet  % 
The  Queen,  2  CoX  Crim.  Cas.  611 ;  1  Tremayne,  P.  C.  26. 

Napier,  Q.C.,  replied,  without  prejudice  to  the  right  of  tb 
Crown,  to  the  general  reply. 


June  15. 


Lefroy,  C.  J.,  now  delivered  the  judgment  of  the  court— 
This  case  comes  before  the  court  on  a  writ  of  error  brought  by  4e 
prisoner,  and  he  assigns  for  error  two  principal  grounds ;  one,  enor 
m  the  proceedings  under  which  the  verdict  was  found,  the  otliff 
affecting  the  proceedings  on  which  final  judgment  was  pronounoei 
We  are  clearly  of  opinion  that  there  is  no  ground  for  maintaiiuig 
either  the  one  or  the  other.     It  was  not  from  any  doubt  that  !• 
entertained  that  we  did  not  proceed  at  once  to  give  our  opioioa; 
but,  from  the  nature  of  the  case  affecting  life,  and  from  its  invok- 
ing the  construction  and  consideration  of  an  act  which  has  hitheito 
received  no  judicial  interpretation,  and  from  the  line  of  argument 
taken,  involving  a  great  variety  of  topics  which  we  wished  to  ooa- 
sider  fully,  in  order  to  ascertain  how  far  they  could  affect  oar 
judgment,  we  thought  it  becoming  to  take  time.     Now  we  are  of 
opinion  that,  upon  any  or  either  view  that  may  be  taken,  in  tlie 
construction  of  this  act,  respecting  the  proceedings  on  the  trial 
according  to  what  appears  on  the  face  of  this  record,  there  was  no 
It  appears  on  the  face  of  the  record,  that  a  precept  wtf 


error. 


issued  by  the  judge  of  assize  to  the  sheriff  of  the  coanty  where  tke 
trial  was  to  be  heard,  whereby  he  was  directed  to  summon  a  jury 
for  the  trial  of  all  issues,  as  well  civil  or  criminal,  that  the  way  in 
which  the  sheriff  executed  the  precept  was  by  summoning  a  ce^ 
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tin  number  of  jurors  for  the  trial  of  criminal  Issues,  and  a  certain     0*Kbill 
dier  nuoiber  for  the  trial  of  civil  issues  (but  there  is  nothing  on  f* 

be  record  to^'show  that  a  panel  was  returned  of  persons  to  serve  "'  w"*"^- 
■  both);  that  in  the  course  of  proceeding  in  the  Crown  Court,  1854. 
ke  panel  in  that  court  for  the  trial  of  prisoners  was  quashed.  ~r 
fwok  this  moment  there  was  no  panel  of  any  sort  in  that  court.  jJ^Prooess. 
Che  record  goes  on  to  state  that,  under  these  circumstances,  when 
■ne  was  joined  between  the  Crown  and  the  prisoner,  the  judge 
ibo  sat  under  the  commission  of  gaol  delivery  made  an  order  for 
ke  sheriff  to  return  a  jury  immediately,  and  in  pursuance  of  that 
pdbr  a  jury  was  summoned,  who  tried  the  prisoner  and  by  whom 
e  was  convicted.  .  He  challenged  the  array,  inasmuch  as  none  of 
koee  jnrors  had  been  summoned  pursuant  to  the  late  act  for  the 
lU  of  fdl  civil  and  criminal  issues  (the  Criminal  Law  Procedure 
ieL)  If  he  were  right  in  that  objection,  there  has  been  a  mis- 
'il ;  and  if  his  trial  was  of  necessity  to  be  had,  and  could  only 
had  under  this  late  act,  whatever  construction  we  may  put  on 
it  would  have  been  a  bad  trial.  Whether  the  construction  of 
act  be  that  the  sheriff  must  return  a  panel  of  jurors,  every  in- 
'iual  of  which  panel  must  have  been  summoned  for  both  ppr- 
or  whether  he  may,  under  this  act,  make  tVo  panels  com- 
of  such  persons — whichever  construction  be  the  right  one, 
:re  was  not  a  jury  before  the  court  competent  to  try  this  case, 
this  panel  was  quashed.  This  at  once  brings  us  to  the  q^uestion, 
Iras  there  any  jurisdiction  existing  in  the  jud^e  of  gaol  delivery  to 
JRder  a  panel  to  be  returned  such  as  he  might  have  ordered  pre- 
lions  to  this  act?  Has  the  act  taken  away  the  right  of  such 
|idge  and  deprived  him  of  the  right  which  he  had  before  this  act 
pi  common  law,  and  which  was  recognised  by  the  Jury  Act  next 

Eng  this  act  now  under  consideration  ?  The  autiiorlty  of  the 
if  gaol  delivery  at  common  law  was  this — if  by  any  fatality 
_  ect  of  the  sheriff,  or  from  the  panel  becoming  exhausted  by 
kllenges,  or  from  any  other  cause  whatever,  it  became  inopera- 
Ive,  he  had  a  right  by  verbal  order  to  direct  the  sheriff  to  return 
ijury  immediately  when  issue  was  joined  between  the  Crown  and 
le  prisoner.  The  sheriff  was  bound  to  return  a  panel,  and  by  that 
le  prisoner  might  and  should  be  tried.  That  such  was  his  jurisdlc- 
\m  appears  from  the  highest  authority — from  Hale's  Pleas  of  the 
Ehiwn,  and  more  especially  from  the  judgment  of  Treby,  C  J.,  in 
OmA^s  case,  13  Hargrave's  St.  Tr.  That  was  a  decision  made  under 
he  most  solemn  circumstances,  on  the  trial  of  a  man  for  a  capital 
jimce,  before  the  full  court ;  and  we  have  there  a  full  and  accurate 
lltement  of  the  common  law  authority  of  such  judges,  and  of 
Ik  earlier  cases  on  the  point.  We  have  the  same  statement  in 
iawkins' Pleas  of  the  Crown,  and  in  Foster's  Crown  Law.  Here, 
hen,  if  nothing  has  intervened  to  take  away  the  exercise  of  that 
^t»  we  have  had  a  trial  under  that  authority.  For  if  that 
■thority  existed  previous  to  the  late  act,  and  has  not  been  taken 
nray  by  that  act,  the  mandate  of  the  judge  was  legal,  the  return 
0  it  was  legal,  and  the  trial  with  such  panel  perfecUy  legal    That 
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O'Neill      case  of  Cooke's  was  a  very  strong  one,  because  the  first  panel  the 
The  Queen    ^^  heQTi  acted  on   to  the  extent  of  calling  nine  jurors.     H 

'   return  could  not  in  that  case  be  immediate,  as  the  prisoner  had 

1854.  right  to  a  copy  of  the  panel ;  but,  as  Sir  Michael  Foster  states  il 
p^.^^J7^  that  was  the  only  reason  why  the  new  panel  was  not  ordered  to  li 
Jwy  Process,  returnable  instanter,  and  why  the  trial  was  postponed.  The  nail 
question  is  then,  has  that  common  law  authority  been  taken  a«^ 
by  any  jury  act  ?  The  act  next  preceding  this  present  act  wastll 
3  &4  Will.  4,  c.  91,  s.  15,  and,  so  far  from  the  act  taking  away  tlij 
right,  that,  while  it  regulates  all  about  the  trial  of  civil  as  weQi 
criminal  issues,  it  contains  a  specific  proviso  ^Uhat  nothins:  thenb 
contained  shall  be  construed  to  prevent  the  Court  of  Kings  Benel 
or  any  court  of  oyer  and  terminer,  gaol  delivery,  or  court  i 
sessions  of  the  peace,  from  respectively  having  and  exerdsing  tin 
same  power  ana  authority  as  they  may  now  have  and  exercise,  ii 
issuing  any  writ  or  precept,  or  in  making  any  award  or  ordo; 
orally  or  otherwise,  for  the  return  of  a  jury  for  the  trial  of  ari 
issue  before  any  of  such  courts  respectively,  or  for  the  amentfiJ 
or  enlarging  the  panel  of  jurors  returned  for  the  trial  of  any  sodf 
issue ;  and  the  return  to  every  such  writ,  precept,  awa^  or  (uid 
and  the  proceedings  thereon,  shall  be  made  in  the  maiiMJ 
heretofore  used  and  accustomed  in  such  courts  respectively — ani 
and  except  that  the  jurors  shall  be  returned  from  the  body  of  th 
county,  and  not  from  any  particular  venue  within  the  county,  aal 
shall  be  qualified  according  to  this  act"  So  far,  therefore,  as  th 
Jury  Act  goes,  it  leaves  untouched  the  common  law  power  of  thl 
judge  of  gaol  delivery.  Now  has  this  last  act,  this  Uommon  Lit 
Procedure  Act,  taken  away  that  power,  or  has  it  in  any  manual 
interfered  with  the  saving  made  in  the  previous  statute  ?  For  thl. 
purpose  of  ascertaining  the  intention  of  the  Legislature  let  us  look 
to  the  preamble,  and  see  what  it  imports :  *•  Whereas  it  is  ex- 
pedient to  simplify  and  amend  the  course  of  procedure  as  to  tin 
process,  practice,  pleadings  and  evidence  in  the  superior  courts  d 
common  law  in  Ireland,  so  as  to  make  the  same  1^^  dilatory  ail 
expensive,  and  to  prevent  substantial  justice  from  being  d»*' 
feated  by  reason  of  the  variety  of  forms  of  actions,  and  tb 
technicalities  and  prolixities  of  pleadings,  and  the  unnecesBiif 
length  of  records,  and  to  consolidate  the  provisions  of  seva 
statutes  and  rules  of  court  relating  to  such  proceedings :  Be  it 
therefore  enacted,"  &c.  According  to  the  preamble,  we  have  m 
right  to  expect  anything  touching  criminal  proceedings.  Li  dill 
act  especially,  section  3  provides  that,  "  from  and  after  the  coa* 
mencement  of  this  act  the  several  acts  and  parts  of  acts  set  fortk 
in  the  schedule  A.  to  this  act  annexed,  so  far  as  the  said  act  <M 
parts  of  any  act  relate  to  personal  actions  or  actions  of  ejectmeat 
in  the  superior  courts  of  law  in  Ireland,  and  no  further,  or  othe^ 
wise  to  the  extent  to  which  such  acts  or  parts  of  such  acts  are  bj 
such  schedule  expressed  to  be  repealed  are  hereby  repealed,  except 
as  to  anything  done  before  the  commencement  of  this  act,  aw 
except  so  far  as  may  be  necessary  for  the  purpose  of  8U[^rtiii{ 
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and   oontinulng  proceedings  heretofore  taken,"  &c      And  the     O'Neill 
S4l8t,  *^  that  the  schedules  annexed  to  this  act  shall  be  deemed  to  ^     ^' 
be  a  part  of  this  act,  with  such  modifications  and  departures  as  """' 

the  particular  facts  of  the  case  may  render  necessary."  Now  1854. 
what  do  we  find  in  the  schedule  annexed  to  this  act?  The  pSZ^Z^ 
pmtions  of  the  3  &  4  Will.  4,  contained  only  in  sections  10  and  12  j^ty  Procw. 
and  that  only  so  far  as  they  relate  to  personal  actions.  The  15th 
section  of  the  3  &  4  Will.  4,  c.  91,  which  expressly  saves  the 
COBimon  law  jurisdiction  of  the  jud^e  of  gaol  delivery,  is  not 
repealed,  and  the  authority  of  the  ju^e  of  gaol  delivery  still 
Ifemains  as  it  was  at  the  common  law.  The  parts  of  the  10th  and 
12tli  sections,  so  far  only  as  they  relate  to  personal  actions,  are 
repealed,  and  everything  else  re-enacted ;  and  therefore,  not  alone 
by  the  common  law  does  it  exist,  but  also  by  the  antecedent 
statute  law  is  the  power  of  the  judge  recognised.  We  then  come 
to  the  only  two  sections  of  this  act  which  import  to  deal  with 
criminal  proceedings,  and  which  are.  entitled  juries  and  jury 
process ;  and  therefore  all  the  rest  of  this  act  is  to  be  looked  on 
ps  not  interfering  with  the  previous  law.  I  have  already  referred 
to  the  intention  of  the  Legislature ;  but,  by  the  109th  section,  the 
statute  has  to  a  certain  extent  interfered  with  criminal  proceedings; 
that  section  enacts  that  ^^  no  jury  process  shall  be  necessary  or  used 
ia  any  action,  but  the  precept  issued  by  the  judges  of  assize  to  the 
sheriff  to  summon  jurors  shall  direct  that  the  jurors  be  summoned 
for  the  trial  of  all  issues,  whether  civil  or  criminal,  which  may 
come  on  for  trial  at  the  assizes,  and  the  jurors  shall  thereupon  be 
summoned  in  like  manner  as  at  present."  We  have  then  a  com- 
plete extinguishment  of  the  only  jury  process  that  antecedently 
existed.  We  have  an  extinguishment  of  any  jury  process  on  the 
trial  of  criminal  issues;  but,  inasmuch  as  the  Legislature  took 
away  aU  the  means  of  getting  a  jury  to  try  civil  issues,  they  pro- 
iridra  as  to  the  manner  in  which  such  juries  were  to  be  summoned. 
They  were  to  be  summoned  by  inserting  into  the  precept  a 
direction  to  the  sheriff  that  at  the  same  time  and  on  the  same  day 
he  should  summon  jurors  for  the  trial  of  civil  as  well  as  criminal 
issues ;  and,  whether  we  read  that  as  a  provision  that  each  indi- 
ridual  should  be  summoned  for  the  trial  of  both  classes  of  issues, 
yt  whether  he  should  summon  one  set  for  one  purpose  and  another 
For  the  other,  by  either  course  he  equally  satisfies  the  precept. 
This,  however,  cannot  in  any  way  interfere  with  the  power  of  the 
iod^e  of  gaol  delivery,  to  order  a  jury  to  be  returned  instanter,  for 
be  does  not  derive  his  authority  from  this  act,  but  he  holds  it  inde- 
pendently, unless  this  act  takes  it  away.  This  is  an  affirmative 
ict,  and  I  cannot  find  anything  in  it  taking  away  that  authority. 
Whatever  be  the  construction  of  the  act  as  to  the  duty  of  the 
iheriff,  the  common  law  authority  of  the  judge  is  still  untouched, 
md  the  trial  in  this  case  has  therefore  been  properly  conducted. 
[f  the  trial  had  taken  place  with  a  panel  under  the  precept 
lirected  by  the  last  act,  a  violation  of  the  act  would  have  been 
TataL     The  panel  returned  under  this  act,  however,  was  quashed. 
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and,  therefore,  there  was  no  panel  under  tins  or  any  other  ja 
act  in  the  court ;  the  authority  of  the  judge  of  gaol  deU?e 
might  therefore  be  interposed ;  acting  on  that  authority  he  eol 
panel  returned  instanter,  and  with  that  the  trial  took  pa 
Without,  therefore,  at  all  deciding  what  may  he  the  duty  of  t 
sheriff  under  this  act,  we  have  come  to  the  conclusion  that  the  ti 
was  legally  had.  There  was  another  objection  taken,  though  i 
much  relied  on  in  argument  by  the  prisoner's  counsel,  that  it  d 
not  appear  on  the  face  of  the  reconl  that,  when  the  prisoner  i 
called  on  for  what  he  had  to  say  why  the  court  should  not  pioo 
to  pronounce  judgment,  the  words  ^  against  him"  were  omitt 
Now  we  have  on  the  record  the  finding  of  the  jury  immediat 
before  the  allocutus,  that  they  had  found  the  prisoner  guilty  of 
crime  charged  against  him,  and  that  thereupon  he  was  asked  w. 
he  had  to  say  why  the  court  shbuld  not  proceed  to  judgmc 
Why  it  is  only  to  read  the  word  judgment  with  the  pr^edi 
words  (the;^  form  part  of  the  same  sentence^  and  there  could  i 
be  an  imaginable  doubt  but  that  this  was  addressed  to  him ;  b 
if  there  was  any  necessity  for  an  authority,  that  case  of  Rey. 
O^Brien  furnishes  it.  We  are,  therefore,  unanimously  of  opifli 
that  the  judgment  must  be  affirmed. 

The  prisoner  having  been  brought  up  under  a  habeas  corpus^  t 
Attorney-General  now  moved  that  he  be  remitted  to  the  custodj 
the  sheriff  of  the  county  of  Antrim,  and  an  order  was  acoNrdiif^ 
made  to  that  effect 
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COURT  OF  QUEEN'S  BENCH. 

(Before  Lord  Campbell,  CJ.) 

January  24,  1855. 

Beg.  v.  The  Inhabitants  of  Bedfobdshire. 

Bridge — LiabiUty  to  repair— Reputation — Private  obligation. 

JUBeiment  for  nonrepair  of  a  public  bridge^  and  plea,  setting  up  the 

duiy  (f  private  persons,  ratioDe  teoune,  to  repair  distinct  parts  of  the 

bridge: 
Mdd^  that  evidence  of  reputation,  such  as  declarations  by    deceased 

persons,  that  the  county  was  the  proper  party  to  repair,  was  ad- 

nuMsilde, 

THIS  was  an  indictment  against  the  county  for  the  nonrepair 
of  Harold's  Bridge,  over  the  Ouse,  in  the  county  of  Bedford. 

Plea. — That  Earl  de  Grey,  Mr.  Alston,  and  Mrs.  Trevor  were 
nespectively  liable,  ratiane  tenure,  to  repair  the  three  northern 
mmes  of  the  bride^e. 

At  the  trial  before  Cresswell,  J.,  at  Huntingdon,  a  verdict  was 
found  for  the  prosecutors. 

A  nile  nisi  naving  been  obtained,  on  the  ground  of  the  rejection 
of  evidence  of  reputation,  viz.,  the  declaration  of  deceased  persons 
M  to  the  parties  Gable  to  repair,  which  was  tendered  at  the  trial 


January  18. 

Tozer  and  WeUs  showed  cause,  and  WorUedge  and  Pearse  sup- 
ported the  rule. 

Authorities  cited:— 9  Hen.  3,  c  15 ;  13  Co.  Rep.  33 ;  Pritchard 
V.  Powell,  10  Q.  B.  589 ;  R.  v.  Wavertree,  2  Moo.  &  Rob.  353; 
thinhoater  v.  PoHer,  7  C.  &  P.  181 ;  R.  v.  Sutton,  8  A.  &  E. 
816 ;  Earl  of  Carnarvon  v.  Villabois,  13  M.  &  W.  313 ;  Dunraven 
X  Lewettyn,  15  Q.  B.  791 ;  R.  v.  Antrobus,  2  A.  &  E.  793 ;  Weehs 
y.Sparhe,  1  M.  &  S.  686;  Moreumd  v.  Wood,  14  East,  329; 
iogers  v.  Wood,  2  B.  &  Ad.  245 ;  R.  v.  Cotton,  3  Camp.  444 ; 
Ev€m$  V.  Bees,  10  A.  &  E.  151 ;   Henley  v.  Lyme  Regis,  8  Bligh. 
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Rbo.        N.S.690;  R.Y.Leiffh,  10  A.&E.39;  Laybaurny.  CWfp,4M.&W. 
.      «"•  320 ;  Pirn  v.  Curell,  6  M.  &  W.  234 ;   jR.  v.  BuehJugk,  1  Stlk. 

iNHABnAHTS    ^^g  .     ^    ^      ^^.^^^  ^   j^^     ^^  ^^    ^^    ^^ 

Bedfokdshirb  .,^^^,,«^»«, 
JUDGMENT. 

1855.  Lord  Campbell,  C.  J. — The  question  which  we  have  to  deto- 


EvUnee— 


mine  in  this  case  is,  whether,  on  the  trial  of  an  indictment  for  the 
Biiiff9.      nonrepair  of  a  public  bridge,  with  a  plea  that  third  persons  tit 
bound  to  repair  the  bridge  ratione  tenur<B^  evidence  of  repatatioi 
is  admissible.     The  law  of  EngLind  lays  down  the  rule  that,  oi 
the  trial  of  issues  of  fact  before  a  iury,  hearsay  evidence  is  to  be 
excluded,  as  the  jury  might  often  be  misled  by  it;  but  it  makei 
exceptions  where  a  relaxation  of  the  rule  tends  to  the  real  inveiti- 
gation  of  truth  and  the  attainment  of  justice.    One  of  these  ex- 
ceptions relates  to  matters  of  public  or  general  interest.    The  Xam 
*' interest"  here  does  not  mean  that  which  is  interesting  fron 
gratifying  curiosity,  or  the  love  of  information  and  amusement; 
but  that  in  which  a  class  of  the  community  has  a  pecuniary  in- 
teresty  or  some  interest  by  which  their  l^al  rights  or  liabilities  tie 
affected.     The  admissibility  of  the  declarations  of  deceased  persai 
in  such  cases  is  admitted,  because  these  risfats  and  liabilities  tie 
generally  of  ancient  and  obscure  origin,  and  may  be  acted  on  odf 
at  distant  intervals  of  time ;  and  distinct  proof  of  their  ^T^»*ftift^ 
therefore,  ought  not  to  be  required,  because,  with  local  mattena 
which  the  community  are   interested,  all  persons  living  in  die 
neiehbourhood  are  likely  to  be  conversant,  and  common  rights  til 
liabdities  being  naturally  discussed,  what  is  talked  of  in  pobEe 
conversation  respecting  them  may  be  presumed  to  be  tme,  Cor 
conflicting  interests  would  tend  to  contradictions  from  othcn  if 
the  statements  were  false ;  and  thus  a  trustworthy  reputation  voKt 
arise  from  the  concurrence  of  many  parties  unconnected  with  ein 
other,  who  are  all  interested  in  investigating  the  subject    Bst 
that  relaxation  has  not  been,  and  ought  not  to  be,  extended  to 
questions  relating  to  matters  of  mere  private  interest ;  for,  respect- 
ing these,  direct  proof  may  be  given,  and  no  trustworthy  repatt- 
tion  is  likely  to  arise.     Let  us  now,  upon  these  principles,  examine 
whether  the  issue  joined  on  the  reconl  raises  a  question  on  wUch 
evidence  of  reputation  ought  to  be  admitted.    It  does  involve  mit- 
ters  of  private  right,  namely,  whether  certain  lands  are  burdend 
with  the  charge  of  repairing  certain  arches  of  a  bridge — a  matter 
of  great  importance  to  the  owners  of  these  lands ;  but  does  it  not 
likewise  relate  to  matter  of  public  and  general  interest  within  the 
received  legal  meaning  of  the  words?     All  the  inhabitants  of  tlie 
county  of  Bedford,  who  have  any  property  liable  to  be  assessed  to 
the  county  rate,  have  an  interest  in  the  question  whether  the  bridge 
is  to  be  repaired  by  the  county,  or  whether  the  county  is  exempted 
from  this  burden,  the  obligation  to  repair  it  lying  upon  the  ownen 
of  certain  lands  ratione  tenura.     The  amount  of  the  sum  which 
cveiy  such  inhabitant  is  liable  to  contribute  to  the  county  rtte 
would  be  affected  by  the  verdict  of  the  jury.    There  is  likeme 


CRIMINAL  LAW  CASB8.  507 

mother  class  of  the  community  who  have  an  interest  in  this  ques-        ^"®* 
tioD — probably  not   so  numerous,  but  sufficiently  numerous  to  Iithabitants 
make  it  a  matter  of  public  interest — those  who  have  occasion  to         op 
use  the  bridge.     When  it  becomes  ruinous  and  impassable,  as  it  s™>*'^o»mhire 
[low  iBy  the  liability  to  repair  it  is  a  matter  of  much  importance  to        1855. 

this  class  of  the  community.     If  they  indict  the  county,  the  bur-        , 

len  of  repairing  lying  on  the  owners  of  the  lands  ratione  tenurce;  '^^W^" 
ir  if  they  indict  the  owners  of  the  lands,  the  burthen  of  repairing  ^"'^'^ 
lying  on  the  county,  and  they  fail  in  the  prosecution,  they  incur 
I  heavy  expense,  and  the  bridge  remains  ruinous  and  impassable. 
Fbe  question,  therefore,  is  almost  sure  to  be  discussed  in  the 
leighbourhoody  and  a  true  reputation  upon  the  subject  is  likely  to 
irevaiL  Mr.  Tozer  contended  that  the  evidence  should  be  ex- 
daded,  because  the  deceased  person,  whose  declaration  is  to  be 
idmitted  could  only  draw  his  inference  from  some  act  of  repair, 
md  this  would  be,  in  substance,  admitting  evidence  of  reputation 
y(  a  particular  fact :  but  the  deceased  person  may  have  spoken 
Tom  a  distinct  reputation  prevailing  in  the  neighbourhood  without 
reference  to  anything  done  within  his  own  knowledge ;  or  he  and 
ythers  may  have  heard  the  owner  of  the  lands  in  question  admit 
khat  he,  the  >  owner,  had  repaired  and  was  liable  to  repair  the 
bridge  ratione  tennrcB.  If  the  possibility  that  the  deceased  person's 
inference  may  proceed  from  some  defective  premises  were  sufficient 
to  exclude  it,  this  head  of  evidence  would  he  entirely  put  an  end 
to.  The  weight  to  be  attached  to  it  must  vary  exceedingly, 
ind  perhaps  can  never  be  very  great;  but  the  law  says  Siat 
mch  evidence  is  to  be  received.  If  the  question  were,  whether  a 
bridge  be  a  public  bridge,  which  the  public  have  a  right  to  use, 
ind  the  county  be  bound  to  repair,  there  seems  to  be  no  doubt 
iiat  evidence  of  reputation  would  be  admissible ;  and  there  seems 
lo  occasion  for  following  a  different  course  where  the  question  is 
irhether  the  county  or  an  individual  be  bound  to  repair.  Here 
the  private  liability  of  the  individual  comes  in ;  but  the  question 
>f  the  liability  of  the  county  remains.  The  answer  expected  to 
;Iie  question  overruled  probably  was,  that  the  witness  had  heard 
lis  deceased  father  say  that  there  was  in  the  county  of  Bedford  a 
reputation  respecting  the  liability  to  repair  certain  arches  of  the 
yndge,  namely,  that  they  should  be  repaired  by  the  owners  of  the 
and  mentioned  in  the  plea.  This  does  touch  the  private  right, 
md  throws  the  burden  on  individuals ;  but,  at  the  same  time,  it 
x>ache8  the  question  whether  the  county  is  bound  to  repair ;  and 
t  indicates  the  persons  against  whom  proceedings  should  be  insti- 
mted  before  the  magistrate,  with  a  view  to  obtain  the  repair  of 
lie  bridge,  this  being  matter  clearly  of  public  interest  There 
certainly  is  an  express  authority  on  the  other  side,  and  very 
UQch  to  be  respected,  in  the  case  of  Bea,  v.  The  Inhabitants 
}f  Wavertree,  2  Moo.  &  Bob.  353.  On  the  trial  of  an  indict- 
ment for  not  repairing  a  highway,  the  counsel  for  the  defen- 
lants  having  offered  evidence  of  reputation  that  the  owners  of 
certain  lands  adjoining  the  road  were  bound  to  repair  ratione 
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Bto.        tenurtB  (I  read  the  words  of  the  report):   ''Mauley  J.,  wai  oC 

**  opinion  that  evidence  of  reputation  could  not  be  admitted  to  «- 

HABnASTs  ^|^];gj^  ^i^^  liability  to  repair  ratione  tenurtB,  that  liabiUtj  bcuig 

BsDFORDSHiBB  matter  of  a  private  nature."    But  it  would  appear  from  the  report 

'~        that  the  point  was  not  argued,  and  that  no  authority  was  cited; 

.'        and  the  verdict  having  been  for  the  defendants,  there  was  no  op- 

Evidme&—    portunity  of  questioning  the  ruling  of  the  learned  judge.    My 
^f^*^       brother  Crompton,  J.,  was  then  counsel  for  the  defendants  and  sot 
the  verdict,  and  therefore  there  was  no  opportunity  of  reviewug 
the  decision  of  the  judge,  as  there  would  have  been  if  the  verdict 
had  been  for  the  prosecution.     The  liability  of  the  individual  t» 
repair  ratione  tenurce,  as  far  as  he  was  concerned  was  a  matter  of  ^ 
private  nature,  but  it  involved  the  liability  of  the  inhabitants  oF 
the  township  to  repair,  which  was  a  matter  of  a  public  natiue 
affecting  the  pecuniary  interest  of  a  class  of  the  community.    An- 
other authority  likewise  entitled  to  great  respect  in  a  question  pat 
from  the  bench  during  the  argument  by  the  defendant's  counsef 
in  the  case  of  Rex  v.  Antrobus,  2  Ad.  &  E.  793,  on  the  trial  at  btf 
of  an  information  a^inst  the  sheriff  of  a  county  for  not  executing 
a  criminal  sentenced  to  death ;  it  was  proposed  to  ask  the  witnea 
whether  he  had  heard  that  it  was  the  custom  for  the  sheriff  to  be 
exempt  from  performing,  or  for  another  officer  to  perform,  thedotf 
in  the  particular  county.     There  Patteson,  J.,  said,  ^'  It  is  some- 
thing like  a  charge  to  repair  a  bridge  ratione  tenurtB,     Can  that  be 
supported  by  evidence  of  reputation,  because  the  whole  oountir  ii 
interested  in  the  repair  of  the  bridge?^     This  certainly  shows  Uat 
at  the  moment  the  impression  on  the  mind  of  that  most  learned 
judge  was,  that  such  evidence  was  inadmissible.    But  the  authori- 
ties on  the  other  side  seem  to  us  considerably  to  prevaiL     In  tbe 
first  place,  Rex  v.  Cotton,  3  Camp.  444,  shows  Uiat  in  the  yeir 
1813  it  was  the  opinion  of  the  most  learned  lawvers  then  m  the 

Profession,  that  such  evidence  was  admissible.  On  a  trial  befbra 
)arapier,  J.,  which  I  remember  took  place  in  the  Crown  Court  of 
Stafford,  on  an  indictment  for  not  repairing  a  highway,  which  it  wm 
alleged  that  the  defendant  was  bound  to  repair  ratione  tenurtB,  evi- 
dence of  reputation  was  offered  on  the  part  of  the  prosecution  to 
prove  the  liability.  Lord  Tenterden,  then  at  the  bar^  as  couned 
for  the  defendants,  objected  to  its  admissibility  only  on  the  ground 
that  it  was  post  litem  motam.  Dampier,  J.,  after  observing  thil 
the  question  was  one  of  novelty  and  importance,  and  regretting 
that  he  had  to  decide  it  without  being  subject  to  review,  says  :— 
^^  I  have  certainly  had  the  advantage  of  hearing  it  ably  argued  on 
both  sides.  I  am  of  opinion  that  the  document  is  not  admissiUe 
as  evidence  of  reputatiou.  The  reason  for  admitting  the  declam- 
tions  of  deceased  persons  upon  public  rights  made  tnUe  litem 
motam,  is  that  these  declarations  are  considered  as  disinterei^ 
and  dispassionate,  and  made  without  any  intention  to  serve  a  cause 
or  mislead  posterity ;  but  the  case  is  entirely  altered  pt^  Hiem 
motanu  Declarations  there  made  are  so  likely  to  be  produced  by 
interest,  prejudice  or  passion,  that  no  reliance  can  safely  be  placed 
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ym  them;  and  it  has  therefore  been  wisely  decided  that  evidence        bko. 
reputation  arising  post  litem  motam  shall  not  be  admitted."   This  v* 

Terj  distinguished  judge,  after  full  argument  and  deliberation,  l^'fH^*^^^" 
thus  intimates  his  opinion  that  the  question  was  substantially  upon  Bedfordshibx 

a  public  right,  and  that  if  the  evidence  of  reputation  offered  nad        

anaen  ante  litem  motam,  it  ought  to  have  been  admitted.  But  in  ^^^^' 
the  Kelham  Bridge  case  {Reg.  v.  Sutton,  8  A.  &  E.  516),  the  verpr  Endatee^ 
point  appears  to  have  been  expressly  and  solemnly  decided  by  this  Bri^ 
court ;  that  being  fin  indictment  for  nonrepair  of  a  road,  in  which 
it  was  alleged  that  the  defendant  was  bound  to  repair  raiione 
tenur<B.  Certain  documents  were  admitted  at  the  trial,  which 
were  of  a  tendency  to  show  a  reputation  against  the  immemorial 
obligation  relied  on;  and,  on  a  new  trial  being  moved  for  on 
•ocount  of  their  admission,  it  was  argued  at  great  length  that  they 
were  not  admissible  as  evidence  of  reputation.  Lord  Denman,  C.  J., 
tfterwards,  in  delivering  the  considered  judgment  of  the  court,  in 
which  the  rule  for  a  new  trial  was  discharged,  says: — " Much  dis- 
cission appears  to  have  taken  place  at  the  trial,  as  well  as  in  this 
court,  respecting  the  purpose  for  which  this  evidence  was  received, 
M  if  it  miirht  be  admissible  in  some  points  of  view,  though  not  in 
others.  We  find  it  unnecessary  to  consider  any  distinctions  of  this 
dnd,  because  we  are  clearly  of  opinion  that  these  documents,  all 
ind  each  of  them,  were  material  to  the  issue,  and  good  evidence 
owards  proving  it."  One  of  these  documents  was  a  record  of  a 
nosecution  in  Qie  reign  of  Edward  the  Third  against  the  Bishop 
f  Lincoln  for  not  repairing  this  bridge,  with  a  verdict  of  not 
nilty,  and  a  declaration  by  the  jury,  when  asked  "  Who  of  right 
\  bound  the  aforesaid  bridge  to  repair?"  that  they  are  entirely 
porant.  This  case  has  since  been  considered  as  deciding  that 
vidence  of  reputation  is  admissible  respecting  the  liability  to 
jpair  a  bridge  ratione  UnurcB.  'In  the  case  of  Lord  Dunraven  v. 
.ewelUn,  15  Q.  B.  in  the  Exch.  Ch.,  where  the  question  arose 
bether  evidence  of  reputation  is  admissible  respecting  a  different 
ght  had  been  properly  rejected,  Mr.  Ellis,  counsel  for  the  plaintiff 
I  error,  having  to  argue  for  the  admissibility  of  the  evidence,  and 
dying  on  the  Kelham  Bridge  case,  said  that  it  was  there  held 
lat  the  defendants  might  show  by  an  old  verdict,  which  was 
>D8idered  to  be  in  the  nature  of  reputation,  that  a  party  un- 
>nnected  with  the  defendants  had  formerly  been  acquitted  of  such 
ability.  This  falls  from  the  counsel;  and  what  foUows  falls 
cm  a  very  learned  judge,  my  brother  Parke,  B.,  interposing, 
i)6erve8  the  repair  of  a  bridge  touched  a  public  right,  thereby 
itimating  that  such  had  been  the  decision,  and  that  the  decision 
as  right ;  at  the  same  time  pointing  out  the  ground  on  which  it 
to  be  supported.  My  brother  Martin,  B.,  then  at  the  bar,  being 
mnsel  for  the  defendant  in  error,  in  commenting  upon  the  Kelham 
ridge  case,  which  it  would  have  been  his  interest  to  impeach 
iir.  Ellis  had  to  support  it,  and  Mr.  Martin's  interest  would  have 
»cn  to  impeach  it),  says : — "  There  the  road-right  in  question  was 
rictly  a  public  right ;  and  the  evidence  was  properly  admitted. 
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Rsa        Drinkwater  v.  Parker,  7  C.  &  P.  18 1,  respecting  a  public  landings 

-^•*  place,    before   my  brother   Coleridge,    and  Lord    Carnarvon  ?. 

^  Villeboisy  13  M.  &  W.  313,  respecting  a  right  of  free  warren,  an 

Bedfordshirb  further  instances  of  evidence  of  reputation  being  admitted  in  i 

matter  of  private  right,  although  the  question  might  be  said,  ai 

here,  to  involve  a  matter  of  public  interest.     For  these  reason^ 

Evidmee  -    and  on  these  authorities,  we  think  that  in  the  present  case  thi 

^'^*      evidence  of  reputation  was  improperly  rejected,  and  that  the  rob 

for  a  new  trial  should  be  made  absolute. 

Rule  absolute. 


1855. 


BAIL  COURT. 
January   29,    1855. 
(Before  Erle,  J.) 


Reg.  t?.  The  Inhabitants  op  the  Township  of  Gate 
FuLFOBD,  Yorkshire,  (a) 

Certiorari — Road  indictment — Grounds  for  nu>iion. 

Since  the  16  Vict,  c,  30,  it  is  necessary,  in  order  to  obtain  a  certionaii 
to  remove  an  indictment  into  this  court,  to  be  shoum  by  the  paHg , 
applying  for  the  same  that  a  fair  and  impartial  trial  of  the  com  ] 
cannot  be  had  in  the  court  below,  or  that  some  question  of  law  4 
more  than  usual  difficulty  and  importance  is  likely  to  arise  upon  Ai- 
trial,  or  that  a  view  of  the  premises  in  respect  whereof  any  indictmed 
is  preferred,  or  a  special  jury  may  be  required  for  the  saHsfaeimf  j 
trial  of  the  same, 

IN  this  case  an  indictment  had  been  preferred  under  an  order  rfj 
justices  at  the  last  assizes  against  the  above  defendants  for  thli| 
nonrepair  of  a  highway,  and  it  was  now  sought  to  have  the  indid*  - 
ment  tried  upon  the  civil  side  of  the  assizes ;  and  for  that  purpon 
the  present  motion  was  made  for  a  certiorari  upon  the  folloviDg  , 
affidavit: — "John  Holtby,  of  the  city  of  York,  attomey-at4aw, 
upon  his  oath,  saith  as  follows: — That  he  is  the  attorney  retained 
to  defend  the  above  defendants  on  an  indictment  against  them  fbr 
the  nonrepair  of  a  highway  alleged  to  be  in  the  aforesaid  township^ 
that  the  said  indictment  was  preferred  at  the  assizes  held  at  York 
on  the  12th  day  of  July,  1854,  and  found  by  the  grand  jury  at  the 
same  assizes;  that  upon  motion  made  by  counsel  instructed  bj 

(a)  Beported  by  T.  W»  Sauiidbrs,  Esq.,  BarrisUr-at^Law. 
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U8  deponent  to  appear  on  behalf  of  the  said  defendants,  and  by 
onsent  of  coansel  instructed  to  appear  on  behalf  of  the  prosecutor 
f  the  said  indictment,  it  was  ordered  hy  the  Honourable  Mr. 
kron  Piatt,  one  of  Her  Majesty's  judges  appointed  to  hold  the 
fereaaid  assizes,  that  the  trial  of  the  aforesaid  indictment  should 
le  postponed  until  the  next  ensuing  assizes  to  be  holden  at  York ; 
liat  this  deponent  has  been  informed  and  believes,  that  on  the 
lial  of  the  said  indictment,  the  question  whether  the  said 
lefendants  are  liable  to  repair,  and  the  right  to  repair  will  come  in 
asue." 

By  the  16  Vict  c.  30  ("  An  Act  for  the  better  prevention  and 
innishment  of  aggravated  assaults  upon  women  and  children,  and 
or  preventing  delay  and  expense  in  the  administration  of  certain 
MTts  of  the  criminal  law ''),  the  4th  section,  after  reciting  that^  by 
cason  of  the  establishment  of  a  Court  of  Criminal  Appeal,  the 
cmoval  of  indictments  by  writs  of  certiorari  is  seldom  necessary 
br  the  decision  of  questions  of  law,  but  is  nevertheless  sometimes 
iceorted  to  for  the  purposes  of  expense  and  delay,  enacts  ^'  that  no 
ndictment,  except  indictments  against  bodies  corporate  not  autho- 
iaed  to  appear  by  attorney  in  the  court  in  which  the  indictment  is 
iiieferred,  shall  be  removed  into  the  Court  of  Queen's  Bench,  or 
Dto  the  Central  Criminal  Court  by  writ  of  certiorari,  either  at  the 
QBtance  of  the  prosecutor,  or  of  the  defendant  (other  than  the 
^ttorney-Gener^  acting  on  behalf  of  the  Crown),  unless  it  be 
bide  to  appear  to  the  court  from  which  the  writ  is  to  issue,  by 
lie  party  applying  for  the  same,  that  a  fair  and  impartial  trial  of 
lie  case  cannot  be  had  in  the  court  below,  or  that  some  question 
if  law  of  more  than  usual  difficulty  and  importance  is  hkely  to 
Jise  upon  the  trial,  or  that  a  view  of  the  premises  in  respect 
vhereof  any  indictment  is  preferred,  or  a  special  jury  may  be 
squired  for  the  satisfactory  trial  of  the  same. 

/Vu?e  now  mov^ed  for  the  certiorari,  and  admitted  that,  if  the 
bregoing  section  is  to  be  held  as  applicable  to  a  case  of  this 
latnre,  his  affidavit  was  insufficient.  [Erle,  J. — As  the  indict- 
lent  was  found  at  the  assizes,  the  only  real  object  gained  by  the 
frtkraTi  is  to  be  able  to  move  for  a  new  trial.]  There  may  be 
MUiy  other  reasons.  But  for  this  act,  the  certiorari  would  have 
een  almost  a  matter  of  course ;  and  it  has  only  just  been  dis- 
oirered  that  ^this  act,  which  was  passed  for  the  prevention  of 
Muilts  upon  women,  contained  a  clause  of  this  nature. 

£rl.e,  J. — According  to  this  act,  you  are  not  entitled  to  a 
irtiorari  unless  you  bring  yourself  within  the  terms  of  the  4th 
eetion.  This  you  do  not  do,  and  therefore  I  am  prohibited  from 
gnnting  the  writ 

JVrit  refused. 


iKHABITAim 

OF  Gatk 

FULFOBD. 

1855. 

Practice — 
Certioraru 
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COURT  OP  QUEEN'S  BENCR 

Sittings  afteb  Hilary  Term,  1855. 

FebrtLory  7. 

Beg.  v.  Petrie  and  others. 

Road — Obstruction — Public  User — Acquiesemet  by  owner  of  fit, 

A  road  had  been  publicly  used  from  1829  to  1835»  token  part  af  UttB 
inclosed  by  the  defendants.  In  1829  the  reversion  of  the  fit  wn 
assigned  to  Z..,  by  a  trustee^  as  was  supposed^  of  the  part  of  the  ml 
inclosed.  It  was  alleged  however  thcUy  ai  that  time^  an  infant  Ml 
owner  in  fee.  A  witness  was  called  in  whose  family  the  fie  Ml 
original^  and  he  said  that  all  their  property  in  the  place  in  qms^ 
was  sold  between  1827  and  1829.  Afterwards,  tn  1854,  the  drfeaM 
Petrie  said  he  had  made  himself  absolute  owner  of  the  part  in  qmetHi^ 
but  gave  no  evidence  of  his  title  : 

Heldy  upon  these  facts,  the  judge  was  right  in  leaving  it  to  the  jury  tofd 
whether  there  had  been  a  dedication  of  the  way  to  the  public  in  189 
by  the  owner  in  fee,  whoever  he  might  be. 

INDICTMENT  for  obstructing  a  road,  by  building  a  wallaciwi 
Rope-fitreet,  Rochdale,  and  excluding  the  public  from  tk 
thoroughfare  which  led  into  the  Whitworth-road  and  thence  bt^ 
the  country. 

The  case  was  tried  at  Liverpool  before  Crowder,  J. — Job 
Walmsley  was  tenant  for  life,  from  1815  to  1822,  of  the  spot  it 
question  where  the  obstruction  took  place.  George  Walindqi 
the  remainderman  in  fee,  then  succeeded  him,  and,  on  lua  mairiifi 
in  1822,  made  a  settlement  of  property,  comprising  the  spot  m 
question,  one  Entwistle  being  now  the  surviving  trustee  of  Ai 
settlement  Under  the  settlement  G.  Walmsley  took  a  life  estatt^ 
with  power  to  grant  building  leases,  and  to  dispoee  of  the  propertT 
under  certain  hmitations.  Under  this  power  G.  Walmsley  grmntsi 
a  building  lease,  to  the  defendant  Petrie  in  1823  for  the  tem  d 
999  years,  of  land  abutting  on  the  part  of  Rope-street  where  Ai 
obstruction  took  place.  Also  abutting  on  this  spot  there  stool 
before  18^5  a  cotton  factory.  Butter  worth's,  also  known  as  Ai 
Stone  Factory,  being  built  of  stone.  In  1835  this  factory  vai 
burnt  down.  After  this  the  defendants  became  the  porchaseis  of 
Butter  worth's  premises;  and  in   1835,  being  the  owners  of  tbe 
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bud  on  both  sides  this  part  of  Rope-street,  they  inclosed  such  part        Rko. 
3f  the  street  at  both  ends,  and  so  it  remained  inclosed  until  1854.      p^iiR. 

Op  to  the  time  of  this  inclosure  the  public  had  used  Rope-street       

IS  a  way  to  the  Whitworth-road,  and  so  out  into  the  country.  1855. 
And  it  was  a  great  convenience,  particularly  to  the  inhabitants  of  2«^5J^L_ 
Bope-street.  There  was  some  evidence  of  an  old  fence  having  Ob§trucH<m^ 
been  across  the  streef,  but  that  had  been  long  broken  down,  and  ^•^^ 
the  way  enjoyed  without  molestation.  It  was  taken  at  the  trial 
ihaX  the  spot  in  question  originally  belonged  to  the  Walmsleys. 
And  some  evidence  was  given  that  it  had  been  marked  out  as  a 
street  in  the  building  lease  granted  by  G.  Walmsley  to  Petrie  in 
1^23.  The  reversion  in  fee,  expectant  on  the  determination  of 
Petrie's  lease,  was  assigned  by  Entwistle  to  one  Lomax,  on  the 
WHh  December  1829.  At  this  time  the  elder  son  of  G.  Walmsley, 
in  whom  the  fee  was  alleged  to  be  under  the  marriage  settlement, 
^88  only  four  years  old.  In  consequence  of  the  inconvenience 
Caused  by  the  obstruction,  particularly  to  the  inhabitants  of  Rope- 
street,  public  meetings  were  held,  and  the  trustee^  of  the  Chetham 
Hospital,  the  owners  in  fee  of  a  great  portion  of  Rope-street,  were 
^•Ued  upon  to  interfere  on  behalf  of  their  lessees.  They  accor- 
pingly  corresponded  with  the  defendants  on  the  subject,  and  the 
wer  offered  to  give  500/.  to  the  hospital  if  the  trustees  would 
l^ne  to  prosecute.  This  offer  was  declined,  and  the  defendants 
^ere  compeUed  to  remove  the  obstruction  at  one  end  of  the 
^osure,  but  persisted  in  retaining  it  at  the  other  end.  In  1854 
fte  defendant  Petrie  wrote  to  the  solicitor  of  the  hospital  that  he 
wl  made  himself  absolute  owner  of  the  spot  in  question.  G. 
Walmsley  was  called  as  a  witness,  and  he  stated  that  they  had 
iisposed  of  all  their  property  in  Rope-street,  between  1827  and 
1829. 

The  learned  judge*  upon  these  facts,  left  it  to  the  jury  to  say 
thether  there  was  a  dedication  in  1829  by  Lomax  or  by  anv  other 
lerson  in  whom  the  fee  then  was,  and  declined  to  ask  them  to 
ind  in  whom  the  fee  was  in  1829.  The  jury  found  that  there 
fMB  a  dedication  of  the  road  to  the  public  in  1829  by  Lomax,  or 
J  whoever  was  the  owner.     Verdict  for  the  Crown. 

A  rule  Tim  having  been  granted  for  a  new  trial  on  the.ground  of 
ibdirection  and  of  the  verdict  being  against  the  evidence ; 

JB.  Hi%  TomUnsany  and  Mellish  showed  cause,  and 

H^lkinSy  Seijt.,  Cowling  and  T.  Jones  supported  the  rule.  Reg. 
.  The  ItJiabitants  of  Eoslmark,  11  Q.  B.  877,  was  cited. 

Coleridge,  J. — I  am  of  opinion  that  there  is  no  ground  for 
ijing  that  there  was  any  misdirection  in  the  question  left  to  the 
atj  at  the  trial  The  principles  laid  down  in  Reg,  v.  Eastmark 
«  perfectly  sound  and  familiar,  and  the  result  of  them  is  this : 
lat  where  there  is  satisfactory  evidence  of  the  user  of  a  road  by 
le  public,  and  the  way  in  which  and  the  time  during  which  that 
10  been  enjoyed  appear,  it  is  not  at  all  necessary  to  mquire  from 
horn  the  dedication  to  the  public  first  proceeded.  Indeed,  it 
iost  constantly  happen  that  the  party  who  mdicts  for  the  obstruc- 
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^^'       tion  of  a  rond  is  ignorant  of  all  matters  of  title  respecting  it,  an 
PbtribI      that  all  he  knows  is,  that  the  public  have  had  the  use  and  enjoi 

ment  of  it  for  a  number  of  years.     Those  who  seek  to  rebnt  ti 

]^*  inference  arising  from  such  use  have  the  onus  cast  on  them  « 
Higkwatf—  showing  the  circumstances  which  will  take  the  case  oat  of  4 
Obgtrw^ionr^  Ordinary  rule.  The  direction,  therefore,  of  the  learned  judge  I 
*^'  the  jury  in  this  case  would  have  been  a  right  one  under  ordino] 
circumstances.  Then  what  are  the  circumstances  in  the  oiri 
relied  on  to  show  that  that  direction  was  an  improper  one  ?  Fral 
1829  to  1835  there  was  such  satisfactory  evidence  of  user  of  d| 
way  by  the  public  as  would  make  it  the  ordinary  case  of  piibl 
user;  and  tne  conduct  of  the  defendant  Petrie  increases  m 
inference  arising  from  such  use  as  against  him.  In  1823  Petridl 
interest  commenced  under  a  building  lease ;  that  did  not  inclodi 
the  spot  in  question.  He  remained  in  that  situation  until  \%%% 
making  use  of  the  land  outside  that  spot,  and  also  of  the  spol 
in  question.  In  1835  there  was  a  large  fire,  and  the  factoir  wn 
burnt  down,  and  then  his  interest  in  the  premises  increased,  aol 
he  interrupts  the  public  user  of  the  way,  and  shuts  it  all  if 
at  both  ends.  In  1854  he  was  obliged  to  open  the  way  at  oM 
end,  and  he  undertook  to  open  it  at  the  other.  The  circumstanoel 
of  title  relied  on  to  introduce  the  peculiarity  into  this  case  tui 
these ;  George  Walmsley  said  that  the  whole  of  the  property  WM 
sold  between  1827  and  1829.  This,  it  is  true,  was  very  eli^ 
evidence ;  but  still  it  showed  a  possibility  that  there  were  parM 
in  existence  who  could  so  sell,  and  that  Petrie  might  have  rebuttrf 
that  statement  if  untrue.  Again,  in  1854,  Petrie  said  he  M 
made  himself  absolute  owner  of  the  land  now  in  question,  aol 
that  he  had  a  title-deed  to  show  this.  I  do  not  stop  to  iDquifij 
whether  that  deed  could  be  evidence;  but  it  is  a  very  fi* 
inference  that  Petrie  would  know  who  the  owners  of  the  spot  ii 
question  were  in  1829.  Then  the  case  is  like  that  of  a  imt 
against  whom  there  is  slight  evidence,  and  who  calls  witnesses  o> 
his  part,  but  adduces  no  evidence  of  title  in  any  one  in  18Sfe 
This  brings  the  case  back  to  the  ordinary  case  of  a  public  userrf 
a  way  for  a  number  of  years,  from  which  the  ordinary  inferenoi 
of  dedication  by  the  owner  arises.  J 

WiGHTMAN,  J. — The  enjoyment  and  use  of  a  way  by  tfj 
public,  with  circumstances  of  publicity  for  five  or  six  years,  ii^i^ 
the  first  instance,  evidence  of  assent  thereto  by  the  ownj^J 
whoever  he  may  be.  It  is  not  necessary  to  enter  into  any  inqiM 
as  to  title.  This  is  a  public  right  grounded  on  the  enjoymM 
and  use  by  the  public,  from  which  it  may  be  inferred  that  tU 
owner,  whoever  he  may  be,  did  assent  to  the  enjoyment, 
did  dedicate  the  way  to  the  public  But  it  is  said  that 
prosecutor  did  give  evidence  to  show  that  there  was  an  owner! 
the  time  of  the  user.  If  the  case  had  rested  on  the  evidence  of  t" 
adduced  on  the  part  of  the  prosecution,  which  carried  it  as  ftf  i 
the  Walmsleys  and  no  further,  there  might  have  been  doubt ;  M 
the  witness  said  that  before  1829  all  the  property  had  been  parted 
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h  by  the  Walmsleys,  and  in  whom  the  title  then  vested  did  not 
ear.  One  objection  to  the  direction  of  the  learned  judge  was, 
t  the  jury  ought  to  have  been  told  to  find  in  whom  the  title 
I.  At  the  time  of  the  dedication  to  the  public,  as  found  by  the 
f  9  it  did  not  appear  in  whom  the  title  was.  The  owner  at  the 
le  of  the  trial  is  the  party  interested  in  rebutting  the  primd 
ie  case ;  if  he  can  show  no  acquiescence  by  the  owners  at  the 
16  of  the  user,  no  doubt  he  may  rebut  the  primd  facie  case, 
trie  says  he  has  the  title  to  the  spot  in  question,  but  he  offers 
evidence  of  title.  It  seems  to  me,  therefore,  that  it  was  not 
oessary  on  the  part  of  the  prosecution  to  go  into  that  question, 
i  that  the  case  is  ondistinguishable  from  Reg.  v.  Edstmark. 
Erle  and  Cbompton,  J  J.  concurred. 

Rule  discharged. 


Rbo. 

Petbzb. 

1855. 

Highway-^ 

ObstrucHon— 

User. 


COURT  OF  CRIMINAL  APPEAL. 
April  28,  1855. 

(Before  Pollock,  C.  B.,  Parke,  B.,  Wightman,  J., 
Crompton,  J.,  and  Crowder,  J.) 

Reg.  v.  Thomas  Archer,  (a) 

\Ue  pretences — Credit  given  to  the  prisoner  instead  of  his  supposed 

principal. 

m  an  indictment  for  obtaining  goods  by  false  pretences  it  was  proved 
\ai  the  prisoner  falsely  represented  himself  to  the  prosecutors  as  being 
mnected  in  business  with  one  J,  S.  of  N.  whom  he  stated  to  be  a 
frsan  of  wealth,  and  by  that  representatwn  obtained  the  goods  for 
mself  and  not  for  the  supposed  J.  S. 

i,  that  although  the  credit  was  given  to  the  prisoner  himself  he  was 
roperfy  convicted. 

HE  following  case  was  reserved  by  the  Recorder  of  Leeds : — 
The  defendant  was  indicted  for  a  misdemeanor  at  the  Leeds 
oagh  Sessions,  holden  before  the  Recorder  of  that  Borough 
he  3rd  March,  1855. 
lie  indictment  contained  four  counts. 


(a)  Reported  bj  A.  Bittlkston,  Esq.,  Barrbter-at-Law. 
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Rko.  The  first  count  in  substance  charged  the  defendant  with  obtan* 

AbJhbb.     1^  fro™  Samuel  Hirst,  on  the   6th  day  of  January  Ust  (hj 

falsely  pretending  to  Samuel  Hirst  that  there  was  one  Job 

]^^^        Smith,  who  was  an   ironmonger,  and  who  lived   at  Newcadh) 
FaUe  prtieneei  *"^  *^^*  *^®  ^aid  Johu  Smith  was  a  person  to  whom  the  mai 
—Coritraci—  Thomas  Archer  durst  trust  lOOOt,  and  that  the  said  John  SaiA 
to^dkf^  ^*****    went  out  twice  a  year  to  New  Orleans  to  take  ^Ufferent  kinds  d 
prtBoner  ^^^^  ^^  j^jg  ^j^^  g^j  John  Smith's  sons,  and  that  the  defendal 
then  wanted  some  cotton  warp  cloths  for  the  said  John  Smith  4 
Newcastle),  one  end  of  cotton  warp  doth,  of  the  goods  of  the  «■! 
Samuel  Hirst,  with  intent  to  defraud;  whereas  in  trath  and  in  fifll 
there  was  not  then  one  John  Smith  who  was  an  ironmonger,  fli 
who  lived  at  Newcastle ;  and  whereas  in  truth  and  in  fact  theaai 
Thomas  Archer  did  not  then  want  the  said  cotton  warp  doih,Qi 
any  cloth  whatever  for  the   said  John  Smith,    as  he  the  adl 
Thomas  Archer  well  knew  at  the  time  when  he  did  so  fahelf 
pretend  as  aforesaid. 

The  second  count  in  substance  charged  the  defendant  wtt 
obtaining  from  the  sdd  Samuel  Hirst,  on  the  11th  JannaiyU 
(by  falsely  pretending  to  the  said  Samuel  Hirst  that  he  tb 
defendant  then  wanted  for  the  said  John  Smith,  who  wii  ■ 
ironmonger,  and  who  lived  at  Newcastle,  four  other  ends  of  ootta 
warp  cloths),  four  ends  of  cotton  warp  cloths,  of  the  goods  of  thcail 
C«ae.  Samuel  Hirst  with  intent  to  defraud;  whereas  in  truth  andintt 

the  said  Thomas  Archer  did  not  then  want  for  the  said  Jdi 
Smith  the  said  last  mentioned  four  ends  of  cotton  warp  doA| 
or  any  cloths  whatever,  as  he  the  said  Thomas  Archer  well  km 
at  the  time  when  he  did  so  falsely  pretend  as  last  aforesaid. 

The   third  count  stated  that  long  before,  and  at  the  time« 
committing  the  offence  in  that  count  mentioned,  John  Hott,i 
commission  agent  for  the  sale  of  woollen  cloths,  was  well  kooo 
to  the  said  Samuel  Hirst,  and  did  business  with  the  said  SmiB 
Hirst  as  a  commission  agent  for  the  said  Samuel  Hirst,  and  M 
the  defendant  afterwards,  to  wit,  on  the  llth  day  of  Jannaiyli* 
obtained  from  Benjamin  Holt  (being  servant  to  John  Holt),(lT 
falsely  pretending  to  the  said  Samuel  Hirst,  that  he  the  defmtft 
then  wanted,  for  the  said  John  Smith  of  Newcastle,  whonnt 
person  worth  some  thousands  of  pounds,  two  ends  of  black  dolli) 
two  ends  of  black  cloths,  goods  of  the  said  John  Holt,  with  ioM 
to  defraud ;  whereas  in  truth  and  in  fact  the  said  Thomas  Aiobf 
did  not  then  want  for  the  said  John  Smith  the  said  two  ends  i 
black  cloth  or  any  cloth  whatever,  as  he  the  said  Thomas  Aid* 
well  knew  at  the  time  when  he  did  so  falsely  pretend  as  hit 
aforedaid. 

The  fourth  count  in  substance  charged  the  defendant  vilk 
obtaining  from  the  said  John  Holt,  on  llth  January  last  (If 
falsely  pretending  to  the  said  Samuel  Hirst  that  he  the  defentU 
then  wanted  for  the  said  John  Smith  of  Newcastle  two  cods  d 
black  cloth),  two  ends  of  black  cloth,  goods  of  the  said  Job 
Holt  with  intent  to  defraud ;   whereas  in  truth  and  in  fact  ^ 
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J  Thomas  Archer  did  not  then  want  for  the  said  John  Smith        B«>- 
Newcastle  the  said  last  mentioned  two  ends  of  black  cloth  or     j^chbr 

f  cloth  whatever,  as  he  the  said  Thomas  Archer  well  knew  at        

i  time  when  he  did  so  falsely  pretend  as  last  aforesaid.     The  de-        >856. 
idants  pleaded  not  guilty  to  all  the  counts^  and  issue  was  joined  FalMlpriie»eei 
the  part  of  the  Crown.  — CdOroc*— 

On   the  trial   before   the  said  Becorder,  evidence  was  given    CrtdU  gwm 
ficient  to  warrant  the  conviction  of  the  defendant  on  every  one  ^      primmtr, 
the  four  counts,  unless  the  following  objection  taken  by  the 
nnsel  for  the  defendant  be  valid.     The  said  counsel  contended 
It  the  evidence  showed  that  Samuel  Hirst  and  John  Holt, 
d  two  persons  named  in  the  indictment  as  owners  of  the  goods 
teined  by  the  defendant,  contracted  to  sell  the  goods  to  the 
tfendant,  not  to  the  supposed  John  Smith,  and  delivered  and 
•nsed  to  be  delivered  to  the   defendant  in   pursuance  of  this 
oitract,  the  goods  for  the  defendant  himself^  and  not  for  the  sup- 
i8ed  John  Smith;   and  the   said  counsel  contended   that   this 
ui£  so,  the  defendant  was  entitled  to  an  acquittal,  although  it 
oiud  appear  that  such  contract  and  such  delivery  in  pursuance  of 
ch  contract  resulted  from  the  falsehoods  told  by  the  defendant 
charged  in  the  indictment,  and  from  the  belief  given  to  such  C^«- 
Jehoods  by  Samuel  Hirst  and  John  Holt 
Fhe  jury,  in  answer  to  questions  put  to  them  by  the  Recorder, 
ted,  that  they  were  of  opinion  that  the  representations  were 
de  by  the  defendant  as  charged  in  the  indictment,  and  that 
xiuel  Hirst  and  John  Holt  believed  such  representations,  and 
t  such   representations  were  false  to  the  knowledge   of  the 
endant ;  and  Samuel  Hirst  and  John  Holt,  in  consequence  of 
h  belief,  thinking  that  the  defendant  was  a  person  with  whom 
y  might  safely  contract  as  being  connected  with  the  supposed 
in  Smith  and  employed  by  him  to  obtain  the  goods,  did  mean 
contract  with  the  defendant,  and  not  with  the  supposed  John 
ithy  and  did  in  pursuance  of  such  contract  deliver  and  cause 
be  delivered  the  ffoods  to  the  defendant  for  the   defendant 
iself,  and  not  for  the  supposed  John  Smith. 
rhe  Recorder  directed  the  jury,  that  upon  this  finding  of  the 
0  they  ought  to  find  a  verdict  of  guilty^  which  they  found 
>rdingly. 

lie  defendant  was  sentenced  to  be  imprisoned  and  kept  to  hard 
lor  for  nine  calendar  months;  but  execution  of  the  judgment 
respited,  and  the  defendant  not  being  able  to  give  bul  was 
mitted  to  prison   until  the  question   hereinafter  mentioned 
lid  have  been  considered.     He  is  still  in  prison. 
lie  question  for  the  opinion  of  the  Justices  of  either  Bench, 
Barons  of  the  Exchequer  is,  whether  the  defendant  ought 
ave  been  convicted  under  the  circumstances  above  stated. 
To  counsel  was  instructed  on  behalf  of  the  prisoner. 
Hckering  (for  the  prosecution.) — The  only  objection  made  in 
case  was,  that  the  prosecutor  entered  into  a  contract  to  sell 
goods  to  the  prisoner  as  principal,  and  not  as  agent  for  the 
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^^^'        supposed  John  Smith;  but  that  makes  no  difference.     The  fafag 
Archsb.     representations  were  made  by  the  prisoner,  and  the  prosecotoi 

was  induced  to  deliver  the  goods  to  the  prisoner  by  those  &]n 

1855.       representations. 

False  pretences     Parke,  B. — If  a  man  only  says  that  he  wants  the  goods  ftr 

—Contraet—  John  Smith,  does  that  amount  to  a  false  pretence  that  he  il 

Cr^gwen   employed   by  John   Smith?    It  may  mean  that  when  he  hai 

ft)      pmoner.  ^^gjj|.  them  he  intends  to  send  them  to  John  Smith ;  and  tiMl 

that  is  no  false  pretence  of  any  fact  as  existing  at  that  time ;  it  l| 

a  mere  promise  of  something  future  which  is  not  within  the  statoM 

If  I  say,  ^*I  buy  this  ornament  for  the  Emperor  Napoleon,*! 

would  not  necessarily  mean,  <'I  am  employed  by  the  Empeni 

to  buy  it ;"  and  the  meaning  of  the  expressions  in  such  a  et$t 

would  be  a  question  for  the  jury.     They  must  say  whether  tU 

representation  was  of  a  fact,  as  that  he  was  employed,  or  of  tfj 

intention,  as  that  he  meant  to  send  it  to  a  particular  person. 

Pickering. — The  jury  have  found  the  prisoner  gmlty ;  and 
representation  in  this  case,  as  alleged  in  the  indictment,  is 
that  the  prisoner  was  engaged  in  business  with  a  person  of  w( 

WiGHTMAN,  J. — If  a  man  falsely  says,  *<I  am  connected  witk 
person  of  opulence;  give  me  credit  on  that  account,''  and  * 
thereby  obtams  money  or  goods,  that  is  within  the  statute. 
Pickering, — And  that  is  precisely  the  present  case. 
Pollock,  C.  B. — We  need  not  trouble  you  further  upon  dd 
case,  as  we  are  all  of  opinion  that  the  conviction  is  right 

ConmcHon  qffirmei 
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COURT  OF  CRIMINAL  APPEAL. 

April  28. 

(Before  Pollock,  C.  B.,  Wightman,  J.,    Crompton,  J., 
and  Crowder,  J.) 

Reg.  v.  Elizabeth  Chandler,  (a) 

Ifegleci  to  provide  infant  with  necessary  food — Averment  that  the  mother 
had  the  means  of  doing  so — Evidence, 

dn  indictment  for  neglecting  to  provide  an  infant  with  sufficient  food 
alleged  that  the  prisoner,  who  was  the  mother  of  the  child,  had  the 
means  of  doing  so.  There  was  no  evidence  that  she  actually  had  the 
means  of  doing  so ; '  hut  it  was  proved  that  she  might  have  obtained 
relief  by  applying  to  the  relieving  officer, 

TM,  that  this  evidence  did  not  prove  the  indictment,  and  that  the  con* 
viction  was  wrong, 

rHE  following  case  was  reserved  by  Mr.  Bramwell : — At  the 
Assizes  and  General  Sessions  of  Graol  Delivery  holden  at 
laidstone^  on  the  13th  day  of  March  last,  Elizabeth  Chdndler 
'as  tried  and  found  guilty  upon  an  indictment  in  the  following  form : 
**  KENT. — The  jurors  for  our  Lady  the  Queen,  upon  their  oath 
Resent  that  during  the  time  hereinafter  in  this  indictment 
Mentioned,  one  Elizabeth  Chandler  was  a  single  woman,  and  was 
^«  mother  of  a  certain  male  child  known  by  the  name  of  Albert, 
F  very  tender  age,  and  wholly  unable,  bv  reason  of  his  tender  age, 
>  provide  himself  with  food  or  nourishment  or  to  take  care  of 
tmself,  and  that  during  all  the  time  aforesaid  it  was  the  duty  of 
)e  said  Elizabeth  Chandler  to  protect,  shelter  and  nourish  the 
lid  child,  and  provide  for  and  give  and  administer  to  the  said 
bild  suitable  food  in  proper  and  sufficient  quantities  for  the 
ourishment  and  support  of  his  body  and  the  preservation  of  his 
ealth,  she  the  said  Elizabeth  Chandler  during  all  the  time  afore- 
ud  being  able  and  having  the  means  to  perform  and  fulfil  her 
lid  duty  ;  and  the  jurors  aforesaid  upon  their  oath  aforesaid,  do 
irther  present  that  the  said  Elizabeth  Chandler,  late  of  the 
irish  of  Speldhurst,  in  the  county  of  Kent,  well  knowing  the 
remises,  and  not  regarding  her  duty  in  that  behalf,  but  bemg  a 
3rson  of  unfeeling  and  innuman  disposition,  on  the  1st  day  of 

(a)  Rqwrted  by  A.  Bittleston,  Esq.,  Barrister-at  Law. 
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V. 

Chandleb. 

1855. 

yeglectto 

provide  mfant 

with  food — 

Eoidence  of 


Jadgmeot. 


October,  in  the  year  of  our  Lord  1855,  at  the  parish  aforeeaid,  it 
the  county  aforesaid,  did  unlawfully,  wilfully  and  on  purpose,  give  to 
the  said  child  food  and  nourishment  in  quantities  wholly  inadequsie 
and  insufficient  for  the  support  and  preservation  of  the  body  and 
health  of  the  said  child,  and  did  unlawfully  and  wilfully  omit, 
neglect  and  refuse  to  provide  for  and  to  give  to  the  said  child, 
meat,  drink  or  food  in  any  sufficient  or  proper  quantity  whatsoever. 
Whereby  and  by  reason  of  the  premises  last  aforesaid,  the  life  of  the 
said  child  was  endangered,  ana  the  said  child  became  and  was  sick, 
ill,  weak,  starved  and  greatly  emaciated  in  his  body ;  to  the  great 
damage  of  the  said  child,  and  against  the  peace  of  our  said  Lady  the 
Queen,  her  crown  and  dignity. 

The  first  count  was  duly  proved,  except  as  to  the  allegation: 
*'  She  the  said  Elizabeth  Chandler  during  all  the  time  aforesaid 
being  able  and  having  the  means  to  perform  and  fulfil  the  said 
duty/'  As  to  that  allegation  the  evidence  was,  that  the  child  was 
a  bastard  child  of  the  prisoner,  and  that  she  was  cohabiting  with 
a  man  to  whom  she  was  not  married,  and  who  was  not  the  father 
of  the  child.  There  was  no  evidence  of  her  actual  possession  of 
means  of  nourishing  and  maintaining  the  child  as  stated  in  the 
first  count  of  the  indictment,  but  it  was  proved  that  she  could 
have  applied  to  the  relieving  officer  of  the  Poor  Law  Union  ii 
which  she  resided;  that  had  she  done  so  she  would  have  been 
entitled  to,  and  received  relief  for  herself  and  the  child  adequate 
to  their  due  support  and  maintenance,  and  that  she  had  not  made 
any  such  application ;  and  it  was  contended  by  the  counsel  for  the 
prosecution  that  this  evidence  satisfied  the  allegation  above  referred 
to.  Entertaining  doubts  on  this  subject,  and  the  validity  of  the 
first  count  in  point  of  law  being  questioned,  I  have  to  reqoeil 
the  judgment  of  the  Court  for  the  consideration  of  Crown  Qvm 
Reserved  on  these  two  points.  Judgment  on  the  said  indictmeBt 
stands  respited,  and  the  defendant  was  admitted  to  bail  to  reodte 
judgment  at  the  assizes  next  to  be  holden  for  the  said  county. 

The  case  was  not  argued  by  counsel. 

Pollock,  C.B. — In  this  case  no  evidence  was  given  that  the 

Erisoner  had  the  means  of  providing  sufficient  food  for  her  chili 
ut  it  was  said  that  she  was  bound  to  apply  to  the  relieving  officer 
and  would  have  had  relief  if  she  had.  That  may  be  so,  but  it 
does  not  prove  the  indictment,  which  alleges  that  she  having^thl 
means,  neglected  to  supply  the  child  with  sufficient  food,  its 
admitted  in  the  case  that  there  was  no  evidence  of  her  having  thi 
means ;  that  being  admitted,  it  is  no  answer  to  say  that  she  m^ 
have  procured  the  means  by  applying  to  the  relieving  officer.  We 
are  all  of  opinion  that  the  conviction  cannot  be  supported.  Ths 
evidence  does  not  fit  the  indictment. 

Parke,  B. — It  does  not  appear  she  had  the  means,  though  hf 
possibility  she  might  have  obtained  them.  She  had  them  not  m 
fact,  and  whether  she  could  obtain  them  is  doubtful. 

WiGHTMAN,  J.,  Cbompton,  J.  and  Cbowder,  J.  concurred. 

Conviction  reversed. 
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COURT  OF  CRIMINAL  APPEAL. 

April  28,  1855. 

(Before  Pollock,  C.  B.,  Parke,  B.,  Wightman,  J., 
Cbompton,  J.,  and  Cbowdeb,  J.) 

Reg.  v.  Forsteb.  (a) 

UUering  counterfeit  coin — Evidence  of  guilty  knowledge — Subsequent 
uttering  of  base  coin  of  a  different  denomination — Improper  reception 
of  evidence. 

Upon  a  charge  of  uttering  counterfeit  coin^  in  order  to  prove  guilty 
knowledge  evidence  is  admissible  of  the  subsequent  uttering  by  the 
prisoner  of  counterfeit  coin  of  a  different  denomination. 

Tke  improper  reception  of  evidence  upon  a  criminal  trial  is  not 
necessarily  a  ground  for  quashing  the  conviction^  if  the  other  evide?ice 
adduced  be  amply  sufficient  to  sustain  it. 

THE  following  case  was  reserved  by  Parke,  B. : — 
The  prisoner  was  indicted  at  the  last  Liverpool  Assizes  for 
having  (after  a  previous  conviction  for  uttering  counterfeit  coin) 
ntterra  a  counterfeit  crownpiece  at  Manchester,  on  the  12th 
December,  1854,  to  Jane  Anne  Needham,  knowing  it  to  be 
ooonterfeit. 

The  uttering  a  counterfeit  crown  on  that  day  by  the  prisoner 
to  Jane  Anne  !Needham  was  proved. 

To  prove  guilty  knowledge,  the  uttering  of  another  crownpiece 
by  the  prisoner  at  Manchester  on  the  11th  December,  1854,  was 
proved. 

The  prisoner  on  that  occasion,  on  its  being  stated  to  her  to  be  a 
bad  crownpiece  by  the  shopkeeper  to  whom  it  was  given  by  her, 
said,  she  would  bring  her  husband  and  daughter  to  show  where 
she  got  it,  and  was  permitted  to  depart  on  her  promise  to  bring 
them,  but  she  never  returned. 

In  order  further  to  prove  guilty  knowledge  on  the  part  of  the 
prisoner,  the  prosecutor  offered  to  give  evidence  of  a  subsequent 
uttering  by  the  prisoner  of  a  counteneit  shilling  on  the  4th  January. 

The  counsel  for  the  prisoner  objected  that  a  subsequent  uttering 
of  a  different  species  of  counterfeit  coin  was  not  admissible  to 
show  guilty  knowledge  at  a  prior  time.  I  had  some  doubt  as  to 
the  propriety  of  receiving  the  evidence,  and  intimated  that  I 

(a)  Reported  by  A.  Bittleston,  Esq.,  Barruter-at-Law. 
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Reo. 

V. 
FORSTBB. 

1855. 

Uttering  ha$e 
coin — GuHtjf 

knowledge 

— Svbeeqiieni 

uttering. 


should  reserve  the  point  for  the  consideration  of  the  Judges 
the  evidence  should  be  received  and  the  prisoner  convicted ;  at3 
considering  the  proof  in  the  case^  besides  that  of  the  subsequejs 
uttering,  I  thought  the  evidence  would  have  been  withdrawn 
But  on  the  part  of  the  Crown  it  was  thought  very  desirable  to 
have  the  point  settled,  as  the  case  was  of  frequent  occurrence  in 
practice,  and  considerable  doubt  was  entertained  upon  it,  and 
therefore  I  reserved  it. 

The  jury  found  the  prisoner  guilty,  and  voluntarily  added  that 
they  found  the  verdict  without  considering  the  evidence  of  the 
subsequent  uttering  in  the  least. 

The  prisoner  was  sentenced  to  four  years*  penal  servitude. 

I  pray  the  advice  of  the  judges :  (see  1  PhUl.  Evid.  510 ;  Taylor, 
250;  Rose.  Crim.  Evid.  85.) 

This  case  was  not  argued  by  counseL 

Parke,  B. — I  reserved  this  case  in  consequence  of  an  intimation 
that  the  point  is  one  of  frequent  occurrence,  and  one  which  th( 
authorities  of  the  Mint  desire  to  have  settled,  and  I  have  referred 
to  several  cases  of  forgery,  where  the  objection  has  been  allowed^ 
unless  the  instruments  were  of  the  same  description ;  {b)  but  aflei 
the  declaration  of  the  jury  that  the  evidence  objected  to  had  oot 
influenced  their  verdict,  the  court  is  not  bound  to  consider  the 
case,  there  being  other  evidence  amply  sufficient  to  sustain  the 
conviction:  (Russ.  &  Ry.  132.)  The  rule  in  that  respect  is 
different  in  criminal  and  civil  cases. 

Pollock,  C.  B. — I,  however,  think  that  the  evidence  wia 
admissible.  The  value  of  it  is  another  matter.  It  seems  to  be 
conceded  that  the  subsequent  uttering  of  another  crownpieee 
would  have  been  clearly  admissible;  and  it  seems  to  me  that 
the  difference  in  the  description  of  bad  money  uttered  by  the 
prisoner  at  different  times  is  a  circumstance  which  can  only  go  to 
the  effect  of  the  evidence,  not  to  its  admissibility.  Evidence  of 
some  oth^r  dishonest  act  of  a  different  kind  of  course  would  not 
do;  but  the  uttering  of  base  coin,  though  coin  of  a  different 
denomination,  is  sufficiently  connected  with  the  offence  charged  te 
render  the  evidence  admissible. 

The  other  judges  concurring, 

Canmctian  affirmeJL 


(6)  In  Tavemer'e  oaee  (4  Car.  &  P.  413,  n.)  Lord  EUeoboroogh,  CJ.,  ThompMO,  C3^  id 
Lawrence  J.,  held  that  upon  an  indictment  for  uttering  a  forged  bank  note,  eridence  df  di 
euhsequ$nt  uttering  of  another  forged  note  was  inadmissible  to  prove  gufltj  knowledge,  sdM 
the  latter  uttering  was  in  some  way  connected  with  the  uttering  which  was  the  subject  of  tli 
indictment,  as  bj  shewing  that  the  notes  were  of  the  tame  numufaeture.  In  SmiiKe  cnt^ 
ih.  411,  evidence  was  tendered  of  the  subsequent  uttering  of  forged  bills  of  exchange  prMi:i4 
similar  to  the  one  which  was  the  subject  of  indictment,  and  Mr.  Justice  Gaaeke,  after  tat 
suiting  Alexander,  C.B.,  was  dispoeed  to  receive  it ;  but  upon  an  intimatioo  that  ht  sbnU 
reserve  the  point,  the  evidence  was  withdrawn. 
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HOME  CIRCUIT. 

Hebtfobd  Spbing  Assizes,  1855. 

March   28. 

(Before  Mr.  Baron  Platt.) 

Reg.  v.  Winch  and  Chaplin,  (a) 

Ownership  of  goods — Amen&nerU — Record. 

An  indictment  alleged  that  A,  feloniously  stole  the  goods  of  R.  and 
another^  and  that  B.  feloniously  received  the  goodk  so  as  aforesaid 
stolen  ;  there  was  also  a  count  against  B.  for  the  substantive  felony 
of  receiving  the  said  goods.  A.  pleaded  guilty  on  the  trial  of  B, ; 
there  was  no  proof  of  the  ownership  of  the  goods  as  alleged  in  the 
mdietment, 

Queere^  whether  the  first  count  against  B.  couldy  notwithstanding  A. 
had  pleaded  guilty  to  the  indictment  as  it  stood,  be  amended  by 
alleging  the  ownership  to  he  in  persons  unknown. 

Such  an  amendment  was  ordered  with  respect  to  the  count  for  a  sub- 
stantive felony  against  B. 

THE  prisoner  Winch  was  indicted  for  stealing  certdn  goods 
the  property  of  Edward  Robinson  and  others,  and  Chaplin 
was  charged  in  the  same  indictment  with  feloniously  receiving  the 
goods  aforesaid,  so  as  aforesaid  stolen.  There  was  also  a  count 
against  Chaplin  for  the  substantive  felony  of  receiving  the  afore- 
said goods. 

On  being  arraigned  Winch  pleaded  guilty,  and  Chaplin  not 
gmlty. 

On  the  trial  of  Chaplin  the  stealing  by  Winch  and  the  felonious 
receiving  bv  Chaplin  were  clearly  made  out,  but  the  prosecutor 
not  appeanng,  there  was  no  evidence  of  the  names  of  the 
owners  of  the  property  as  laid  in  the  indictment.  It  was  then 
suggested  that  the  indictment  might  be  amended  by  alleging 
the  ownership  of  the  property  to  be  in  certain  persons  to  the 
jurors  unknown,  but  Mr.  Straight,  the  deputy  clerk  of  the 
arraigns,  pointed  out  the  difficulty  that  might  arise  with  respect 
to  the  plea  of  guilty  already  entered ;  since,  W  inch  had  confessed 

(a)  Reported  by  B.  C.  Robinson,  Esq.,  Barrister-ai-Law. 
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1855. 
Indictment— 


to  stealing  the  goods  of  Edward  Robinson  and  others,  but  n 
those  of  persons  unknown ;  so  that  to  alter  the  record  to  convi 
Chaplin  would  be  to  falsify  the  record  with  respect  to  Wine 
Formerly,  all  the  facts  might  have  been  set  out  upon  the  recor 
according  to  the  truth,  as,  that  Winch  had  confessed  to  stealing  th 
goods  of  Edward  Kobinson  and  others ;  the  subsequent  trial  o: 
Chaplin  and  the  amendment  it  was  found  necessary  to  maki 
upon  the  trial,  but  the  Srd  section  of  14  &  15  Vict,  c  100, 
prevents  the  whole  proceedings  from  appearing  upon  the  record. 
It  enacts  that,  '^If  it  shall  become  necessary  at  any  time  for  an; 
purpose  whatsoever,  to  draw  up  a  formal  record  in  any  case 
where  any  amendment  shall  have  been  made  under  the  provisioofi 
of  that  act,  such  record  shall  be  drawn  up  in  the  form  in  whicl 
the  indictment  was,  after  such  amendment  was  made,  without 
taking  any  notice  of  the  fact  of  such  amendment  having  been 
made/' 

Eventually,  Platt,  B.,  directed  the  record  to  be  amended  ac 
far  as  respected  the  count  for  a  subsequent  felony,  by  changing 
the  allegation  of  ownership  to  that  of  a  person  unknown,  the 
verdict  of  guilty  being  subsequently  entered  upon  that  count, 
and  Mr.  Straight  indorsed  the  following  memorandum  upon  the 
record : — "  A  variance  appearing  between  a  statement  in  the  last 
count,  and  the  evidence  offered  in  support  thereof,  namely,  that 
the  goods  therein  mentioned  were,  at  the  time  of  the  felony 
therein  mentioned,  the  goods  of  Edward  Kobinson  and  others: 
It  is  ordered  that  the  indictment  be  amended  according  to  the 
proof,  and  it  was  therefore  amended  accordingly  in  the  form  at 
present  appearing." 
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CENTRAL  CRIMINAL  COURT. 

April  Session,  1855. 

April   11. 

(Before  Mr.  Justice  Erle.) 

Reg.  r.  Jackson  and  Crachnell.  (a) 

Evidence — Calling  party  to  the  record. 

Where  two  prisoners  are  indicted  together^  and  one  of  them  having 
pleaded  guiUy,  the  other  is  desirous  of  calling  him  as  a  toitness  on  his 
behalf 

Semble^  that  the  proper  course  is  to  pass  sentence  upon  him  before  he  is 
examined. 

^PHE  prisoners  were  indicted  for  feloniously  uttering  a  forced 
•L  lOil  note,  with  intent  to  defraud.  Jackson  pleaded  guilty, 
Crachnell  pleaded  not  guilty. 

Sleigh  (for  the  prisoner  Crachnell)  proposed  to  call  Jackson  as 
a  witness  on  behalt  of  his  client. 

Erle,  J. — Has  this  course  ever  been  adopted  before  ? 

Sleigh  sud  he  was  not  aware  of  any  case  upon  the  precise 
point9(&)  but  it  was  very  common  to  call  a  prisoner^  who  had  pleaded 
guilty,  on  behalf  of  the  prosecution,  and  ne  submitted  that  if  the 
principle  was  right  in  the  one  case  it  was  so  in  the  other. 

Erle,  J. — I  have  still  some  doubt  in  my  mind  on  the  subject. 
Whenever  it  has  been  found  necessary  to  examine  a  prisoner,  as  is 
now  proposed,  I  have  always  either  directed  an  acquittal,  or,  the 
jury  having  convicted,  I  have  passed  sentence,  and  so  put  an  end 
to  the  whole  matter  with  respect  to  him  before  I  have  allowed 
him  to  give  evidence ;  and  I  tnink  this  is  the  proper  course.  At 
all  events,  I  shall  pursue  it  in  this  instance. 

There  being  a  previous  conviction  in  the  indictment  against 
Jackson,  to  which  he  had  pleaded  not  guilty,  he  was  now  given  in 
charge  to  the  jury^  and  evidence  of  a  former  conviction  having 

(a)  Reported  bj  B.  C.  BoBUfsoH,  Esq.,  Bttirister-at-Law. 

(6)  See  jR.  ▼.  Stewart,  1  Cox  Crim.  Cu.  174 ;  and  B.  t.  Archer^  3  ib.  228. 
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Rbo.       been  adduced,  he  was  found  guilty.     He  was  then  called  up  for 
Jackson  awd  judgment,  and  sentenced  to  fifteen  years'  transportation. 
C&ACHNELL.        Sleufh  was  then  allowed  to  call  Jackson  as  a  witness  on  behalf 

of  Crachnell,  who  was 

Ifff-  Acquitted. 

Evidence.  Bodkin  and  Bayley  for  the  prosecution. 

Sleigh  for  the  prisoner. 


COURT  OF  CRIMINAL  APPEAL. 

April  28,  1855. 

(Before  Pollock,  C.B.,  Parke,  B.,  Wightman,  J.,  and 
Crowdkk,  J.) 

Reg.  v.  Frost  and  another,  (a) 

Indictment — Description — Amendment — 14  ^15  Vict  c,  100,  8,  24. 

In  an  indictment  for  an  assault  upon  the  gamekeeper  of  the  Duke  (f 
Cambridge^  his  Royal  Highness  was  described  as  George  JfWum 
Frederick  Charles  Duke  of  Cambridge.  The  only  vniness  to  prote 
the  averment  deposed  that  "  George  WilUam^  were  two  ^  the 
names  of  the  Duke,  and  that  he  believed  the  Duke  had  other  chrisOaM 
names,  but  he  could  not  say  what  they  were. 

Held,  that  the  court  below  were  right  upon  t/iat  evidence  in  not  striking 
out  the  names  Frederick  Charles  only,  btU  that  they  would  have  been 
justified,  under  14  ^  15  Vict,  c,  100,  s.  24,  in  striking  out  all  fov 
names,  leaving  the  title  of  the  Duke  of  Cambridge  to  stand  alone. 

THE  following  case  was  sent  to  the  Court  of  Criminal 
Appeal  by  the  Justices  of  the  Surrey  Sessions : — 

At  the  General  Quarter  Sessions  of  the  peace  of  our  Lady 
the  Queen,  holden  at  Saint  Mary,  Newington,  in  and  for  the 
county  of  Surrey,  on  Tuesday,  the  2nd  day  of  January,  in  the 
year  of  our  Lord,  1855,  William  Frost  and  John  Russell  were  tried 
and  convicted  of  an  assault  upon  a  gamekeeper,  under  the 
following  indictment : — 

•*  SURREY — The  jurors  for  our  Lady  the  Queen  upon  their 
oath  present  that  at  the  time  of  the  committing  of  the  assault 
hereinafter  mentioned,  to  wit,  on  the  ninth  day  of  December,  ia 

(a)  Rep')rted  by  B.  C.  Konmsox,  Esq.,  Bam8ter-.it-I<Aw» 
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the  year  of  our  Lord,  1854,  in  the  night  time,  to  wit,  about  the       ^«o- 
hour  of  twelve  in  the  night  of  the  same  day,  William  Frost  and       eJost. 

John  Russell  were  unlawfiilly  upon  certain  land  in  the  occupation        

of  one  George  William  Fredenck  Charles  Duke  of  Cambridge,        1^55. 

Mtuate  at  the  parish  of  Kingston-upon-Thames,  in  the  county  of  f^^^i^^t^ 

Sarrey,  armed  with  a  gun  and  with  certain  bludgeons  and  sticks,    Amatdmau, 

and  other  offensive  weapons,  for  the  purpose  of  then  and  by  night 

as  aforesaid,  unlawfully  taking  and  destroying  game,  and  that  the 

said  William  Frost  and  John  Russell  were  then  so  being  upon  the 

said  land  by  night  as  aforesaid,  armed  with  the  said  gun,  bludgeons 

md  sticks  and  other  offensive  weapons  for  the  purpose  aforesaid, 

5y  one  Henry  Edson,  the  servant  of  the  said  George  William 

Frederick  Charles  Duke  of  Cambridge,  the  said  Henry  Edson  then 

laving  lawful  authority  to  seize  and  apprehend  the  said  William 

^rost  and  John  Russell  found,  and  that  he  the  said  Henry  Edson 

►eing  then  about  to  seize  and  apprehend  the  said  William  Frost 

^d  John  Russell  for  the  offence  aforesaid,  the  said  Henry  Edson 

hen  having  lawful  authority  so  to  do,  they  the  said  William  Frost 

nd  John  Russell  with  the  gun  aforesaid,  and  with  the  bludgeons 

nd  sticks  and  other  offensive  weapons  aforesaid,  which  they  the 

^id  William  Frost  and  John  Russell  in  their  hands  then  held,  did 

)en  unlawfully  assault  and  beat  the  said  Henry  Edson;  against 

le  form  of  the  statute  in  such  case  made  and  provided,  and  against 

)e  peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity." 

At  the  trial  none  of  the  witnesses  were  able  to  prove  the 
iristian  names  of  the  Duke  of  Cambridge  as  laid  in  the  indict- 
ent,  and  found  by  the  grand  jury.  One  witness  only  swore 
at  George  William  were  two  of  the  christian  names  of  the 
id  Duke,  that  he  believed  the  said  Duke  had  some  other  christian 
mes,  but  he  could  not  say  what  they  were. 
Upon  this  it  was  moved  by  the  counsel  for  the  prisoners,  upon 
3  authority  of  Reff.  v.  £!arl  of  Cardigan^  that  as  the  christian 
Dies  of  the  Duke  of  Cambridge  had  not  been  proved  as  laid 

the   indictment,  the  court  should  direct  an  acquittal  of  the 
Boners. 

On  the  other  hand  it  was  moved  by  the  counsel  for  the 
^Becution,  that  the  court  should  amend  the  indictment  under 
.tute  14  &  15  Vict.  c.  100,  by  striking  out  the  words  "Frederick 
carles." 

The  court  refused  to  amend  the  indictment  because  no  su£5cient 
idence  was  offered  to  enable  it  to  so,  and  the  court  also  refused 
direct  an  acquittal,  but  left  it  to  the  jury  to  say  whether  they 
tre  satisfied  by  the  evidence  of  the  identity  of  the  said  Duke  of 
unbridle  as  occupier  of  the  land  in  question,  and  as  master  of 
5  said  Henry  Edson,  in  which  event  the  jury  would  consider  the 
\e  upon  its  merits  generally,  and  give  their  verdict  accordingly. 
The  jury  thereupon,  after  a  short  consultation,  brought  in  a 
rdict  of  guilty  generally  against  both  prisoners,  alleging  at  the 
ne  time,  that  they  were  satisfied  with  the  evidence  of  the 
entity  of  the  said  Duke. 
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Bbo.  The  court  reserved  the  following  two  points  for  the  connderation 

Froot        ^^  ^^^  Justices  of  either  Bench  and  Barons  of  the  Exchequer:— 

First,  Whether  it  was  bound  to  amend  the  indictment  upon  the 

1855.  insufficient  evidence  above  mentioned,  by  striking  out  tne  two 
Christian  names  of  the  said  Duke  of  Cambridge,  viz.  Frederick 
and  Charles,  which  had  been  found  by  the  grand  jury,  and 
respecting  which  no  evidence  whatever  was  given  at  the  trial 
And  secondly,  Whether,  having  refused  to  amend,  the  court  acted 
properly  in  submitting  the  case  to  the  jury  in  the  manner  aboTe 
mentioned. 

The  court  postponed  the  judgment,  and  committed  the  said 
William  Frost  and  John  Russell  to  prison  until  such  questions 
shall  have  been  considered  and  decided. 

Chamock  (for  the  prisoners)  having  quoted  the  Earl  of  Cardigan's 
case,  which  he  contended  was  precisely  in  point,  was  stopped  by  the 
court 

Robinson,  B.  C.  (for  the  prosecution)  said,  that  that  case  was 
decided  before  the  passing  of  the  14  &  15  Vict  c.  100.  By  the 
24th  section  of  that  act  it  was  declared  that  no  indictment  shooU 
be  held  insufficient,  for  that  any  person  mentioned  in  the  indict- 
ment is  designated  by  a  name  of  office  or  other  descriptive 
appellation.  The  court  below  would  therefore  have  been  dearij 
justified  in  striking  out  all  the  names,  leavingmerely  the  words,  the 
''Duke  of  Cambridge";  but  even  as  the  indictment  stood  diere 
was  still  the  descriptive  appellation,  and  the  rest  of  the  names 
were  mere  surplusage.  In  R.  v.  Graliam  (2  Leach,  547)  the 
prosecutor  was  described  as  James  Hamilton,  Esq.,  commonlj 
called  Earl  of  Clanbrassil,  in  the  kingdom  of  Ireland,  and  it  was 
held  that  the  latter  words  "commonly  called  Earl  of  Clanbrasnl,** 
&c.,  might  be  treated  as  surplusage.  So  in  iZ.  v.  SuU  (2  Leach, 
861)  the  prisoner  was  indicted  for  stealing  property  belonging  to 
Victory  Baroness  Turkheim.  It  appeared  the  prosecatrix^s  real 
name  was  Selina  Victoire,  but  that  she  was  usufdly  caUed  by  her 
foreign  title  of  Baroness  Turkheim,  and  the  court  held  that  she 
was  properly  described.  In  that  case  the  name  in  the  indictment 
wss  not  the  true  name,  nor  was  it  a  name  gained  by  reputatioD. 
The  same  remark  apnlied  to  R.  v.  Ellibt  (8  C.  &  P.  772);  then 
Lord  Segrave  was  described  as  the  Bight  Honourable  WilUan 
Fitzhardinge  Lord  Segrave,  and  Mr.  Justice  Erskine  held  the 
description  sufficient,  although  the  proper  designation  was  Williaffi 
Baron  Segrave^  and  there  was  nothing  to  show  that  the  other  was 
gained  by  reputation. 

The  question  here  was  properly  left  to  the  jury,  whether  the 
person  mentioned  in  the  indictment  was  the  same  as  the  evidence 
referred  to.  Substantially  that  was  the  decision  in  A  v.  Datis 
(2  Den.  C.  C.  231),  where  the  prosecutor  being  described  as 
Darius  Christopher,  his  real  name  being  Tryus,  the  court  said  it 
should  have  been  left  to  the  jury  to  say  whether  the  two  names 
were  idem  sonantia.  The  stringency  required  in  these  cases  wss 
in  order  that  persons  accused  might  be  enabled  to  plead  autrtfms 
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acquit  and  autrefois  convict;    but   after  the  way  in  which  the        ^^* 

Juestion   was   left  to   the  jury  in  this  case,  there  could  be  no       fboot. 
ifficulty   in   establishing   such   a  plea.     At  the   trial  abundant        

evidence  was  given  that  the  Duke  of  Cambridge  had  acquired  the        ^^^^' 
names  of  George  William  by  reputation,  whatever  other  names  indktmeiu— 
he  might  have,  and  therefore  it  was  that  the  court  was  asked  to    Ammdment. 
strike  out  the  other  two  names,  but  such  evidence  being  omitted 
it  could  scarcely  be  contended  that  as  the  case  stood  they  would 
have  been  justified  in  striking  out  the  two  last  names. 

Another  question  might  arise  whether  the  court  had  not  now 
power  to  amend  where  the  point  had  been  raised  at  the  trial ; 
at  all  events,  such  a  course  was  pursued  in  R.  v.  Sturgcy  23  L.  J. 
172,  M.  C,  which  was  a  road  indictment,  and  an  amendment  was 
made  in  the  description  of  the  highway. 
Parke,  B. — That  was  done  by  consent. 

Rcbinson  submitted  that  in  criminal  cases  no  additional  power 
could  be  given  .to  the  court  by  assent  of  the  accused. 

Pollock,  C.B. — We  are  all  of  opinion  that  in  this  case  the 
prisoners  must  be  discharged,  the  conviction  being  wrong.  It 
la  a  general  rule  that  whatever  is  averred  as  matter  of  descnption 
must  be  proved.  The  Duke  of  Cambridge  was  described  as 
having  four  names,  and  no  one  was  able  to  prove  that  those  names 
belonged  to  his  iRoyal  Highness.  The  Earl  of  Cardigaiis  caste 
10  precisely  in  point,  and  therefore  the  names  not  having  been 
proved,  the  question  proposed  to  us  is,  whether  the  court  below 
was  bound  to  amend  by  striking  out  two  of  them.  We  think 
the  court  ought  not  to  have  amended  without  striking  out  all 
four. 

Parke,  B. — I  am  entirely  of  the  same  opinion  as  my  lord. 
It  seems  that  under  the  sect.  24,  of  the  14  &  15  Yict  c  100,  the 
titles  of  the  Duke  of  Cambridge  would  have  been  sufficient 
as  a  descriptive  appellation,  and  the  justices  might  therefore  have 
struck  out  every  other  description.  It  is  useless  asking  us  now 
whether  they  ought  to  have  amended  in  the  wav  the  case  suggests. 
lliey  are  not  bound  to  amend  in  any  case,  and  if  they  refuse  to  do 
00^  we  have  no  power  to  do  so  after  the  verdict  R.  v.  Sturge  is 
an  exceptional  case.  It  was  agreed  at  the  trial  that  the  amend- 
ment should  be  made,  if  required,  and  authorized,  and  that 
^reement  was  acted  upon. 

The  rest  of  the  court  concurred. 

Conviction  quashed. 

B.  C.  Robinson  for  the  prosecution. 

Chamock  for  the  prisoners. 
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CENTRAL  CRIMINAL  COURT, 

May  Session,  1855. 

May  8. 

(Before  Mr.  Justice  Cresswell.) 

Reg.  v.  Frewin.  (a) 

Confession — Indictment — Person  having  authority. 

Semble,  where  a  confession  is  induced  by  the  promise  of  a  person  rniL 
in  fact^  having  authority  or  power  with  respect  to  the  prosecution  to 
show  any  favour  to  the  accused^  such  cot^ession  is  adtnissilie^ 
although  the  prisoner  from  his  knowledge  of  the  position  (f  ike 
promiser  may  reasonably  suppose  he  has  such  authority. 

^pHE  prisoner  was  indicted  for  unlawfully  placing  a  piece  of 
A.     iron  upon  the  rails  of   the  London  and  South  Western 
Railway. 

A  witness,  who  was  in  the  service  of  the  company  as  a  plate- 
layer, was  called  on  the  part  of  the  prosecution  to  prove  a 
statement  made  to  him  by  the  prisoner. 

Cresswell,  J.  (there  being  no  counsel  for  the  prisoner), 
having  interrogated  the  witness  as  to  whether  he  had  held  out 
any  inducement  to  the  prisoner  to  confess,  he  said  that  he  fint 
asked  the  prisoner  how  he  came  to  put  the  iron  upon  the  nil,  at 
first,  the  latter  denied  it;  the  witness  then  told  him  he  had 
better  tell  the  truth,  it  would  be  a  mod  deal  better  for  Urn  if 
he  owned  to  it.  The  witness  stated  that  he  was  not  employed  bj 
any  of  his  superiors  to  see  the  prisoner,  bat  the  latter  knew 
he  worked  upon  the  line. 

Cresswell,  J. — I  am  disposed  to  think  the  statement  of  the 
prisoner  is  receivable,  notwithstanding  the  observations  made 
to  him  by  the  witness,  he  not  being  a  person  havim;  any 
authority  to  make  any  promise ;  still,  he  was  in  a  podtion  that 
might  reasonably  lead  the  prisoner  to  suppose  that  he  had. 

Ballantine  (for  the  prosecution)  said  that,  after  such  an  obee^ 
vation  from  his  lordship,  he  should  decline  to  pursue  tbe 
examination  of  the  witness  further. 

Ballantine  for  the  prosecution. 

(a)  Reported  by  B,  C.  Robikbox,  Esq.,  Barrister-at-law. 
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COUKT  OF  CRIMINAL  APPEAL. 

April  28,    1855. 

(Before  Pollock,  C.B.,  Pabke,  B.,   Wightman,  Crompton, 
and  Ckowd£b,  JJ.) 

Reg.  v.  Jane  Perky,  (a) 

Concealment  of  birth — Temporary  disposal  of  the  body 

In  order  to  complete  the  offence  of  endeavouring  to  conceal  the  birth  of 
a  child  by  secretly  disposing  of  the  dead  body,  under  s,  14  of  9  Geo.  4, 
e,  SI 9  it  is  not  necessary  that  the  body  should  be  pkiced  in  any  final 
place  of  deposit. 

Aid  where  the  mother^  with  the  intention  of  concealing  the  body  from  a 
smrgeoHj  placed  it  under  a  bolster,  upon  which  she  laid  her  head. 

Odd  (Pollock,  .C.B.,  diasentiente),  that  she  was  properly  convicted 
under  the  above  section ;  though  ii  toas  assumed  that  she  meant  to 
rewuwe  it  elsewhere  when  an  opportunity  occurred. 

THE  foUowing  case  was  reserved  bj  Martin,  B.  : — 
Jane  Perry  was  indicted  for  the  murder  of  her  bastard  child 
There  was  no  evidence  of  the  murder,  but  it  was  proved  by  a 
Borgeon  that  he  was  sent  for  by  the  members  of  the  family  where 
the  prisoner  lived  as  servant,  in  consequence  of  her  illness ;  that 
upon  aeeing  her  he  suspected  she  had  just  given  birth  to  a  child, 
ind  examined  her  person  and  found  she  had  been  recently  delivered, 
and  asked  her  several  questions  on  the  subject,  but  could  get  no 
satisfactoiT  answer.     He  then  went  out  of  the  room,  leaving  the 
niisoner  alone  lying  on  the  bed.     He  immediately  heard  the  door 
being  locked,  and  returned  to  it  and  insisted  upon  its  being  opened, 
which  the  prisoner  did  and  was  reiurnins  to  the  bed  as  the  surgeon 
entered.     When  he  arrived  at  the  bed-side  she  laid  down  her 

(a)  Beported  by  A.  Bittleston,  Esq.,  Barruter-at-I^w. 
2  N  2 
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R"o.        head  upon  the  bolster,  and  was  polling  the  bed  clothes  over  hei 
Jamb  Pebrt   P®**®^"  5  ^®  ^^^^  found  the  dead  body  of  the  child  under  the  bolsterj 

'  with  her  head  partly  over  it ;  he  asked  her  where  the  child  bad 

1855.        been  before,  but  could  get  no  answer.     The  question  I  desire  to 

Coiic^mg    ^^  answered  by  the  court  is,  whether,  assuming  that  the  prisoner 

bhih-^      placed  the  dead  body  of  the  child  under  the  bolster  with  the 

Evidence,     intention  of  endeavouring,  as  far  as  she  could,  to  conceal  the  body 

from  the  surgeon,  it  was  such  a  disposing  of  the  dead  body  as  to 

be  an  offence  within  the  9  Geo.  4,  c.  31,  s.  14  ?    It  may  be  assumed 

that  she  intended  to  remove  the  body  to  some  other  place  when 

an  opportunity  offered.     If  the  court  thinks  it  was  not  an  offence, 

they  will  please  order  the  prisoner  to  be  discharged,  as  I  respited 

her  sentence  until  the  opinion  of  the  court  was  obtained. 

This  case  was  not  argued  by  counsel,  but  the  judges  retired 
to  consider  the  case,  and  upon  their  return  delivered  the 
following 

JUDGMENT. 

Parke,  B. — Upon  this  case  the  Lord  Chief  Baron  diffen 
from  the  other  members  of  the  court  He  thinks  that  there  wm 
not  such  a  disposition  of  the  dead  body  of  the  child  as  is  withit 
the  statute ;  but  we  are  all  of  a  different  opinion.  It  has  alreadj 
been  solemnly  decided,  and  that  decision  has  been  since  acted  upon 
in  two  or  three  cases,  that  the  statute  by  the  terms  '^secret 
burying  or  otherwise  disposing  of  the  dead  body,"  does  not  reqoift 
that  the  secret  disposal  of  the  dead  body  should  be  in  some  place 
of  final  deposit  In  this  case  it  is  clear  that  the  body  was  not  pvl 
in  a  final  place  of  deposit,  and  that  there  was  no  secret  burying  of 
the  body ;  and  the  only  question  is,  whether  there  was  not  a  seod 
disposing  of  it  within  the  statute.  In  72.  v.  Goldthorpe  (2  Moa 
C.  C.  244 ;  Car.  &  M.  335)  it  was  held,  that  placing  the  hoi/ 
between  a  bed  and  a  mattress  was  a  disposing  of  it  within  tit 
statute,  and  we  can  see  no  substantial  difference  between  that  cm 
and  the  present,  if  the  object  of  the  prisoner  was  to  oonoeal  tk 
dead  body,  and  prevent  inquiry  into  the  birth.  Here  it  is  tend 
that  she  placed  the  dead  body  of  the  child  under  the  bdster,  wift '. 
the  intention  of  endeavouring,  as  far  as  she  could^  to  conoeulk' 
from  the  surgeon,  and  we  think  that  enough. 

WiOHTMAN,  J. — I  am  of  the  same  opinion.  According  to  Al 
decision  in  72..  v.  Goldthorpe,  a  mere  temporary  disposing  of  the  bodf 
with  a  view  to  conceal  the  birth  is  sufiScient :  and  upon  the  facts  sttted 
here,  making  the  assumption  which  the  case  requires,  it  is  impoi* 
sible  to  doubt,  that  the  prisoner  disposed  of  the  body,  as  far  as  ib 
could  at  the  moment,  for  the  purpose  of  concealing  tiie  fact  of  tk 
birth  from  the  surgeon. 

Crompton,  J.,  concurred. 

Cro^vder,  J. — The  case  of  R.  v.  Goldthorpe,  is  a  soiean 
decision  upon  the  point  as  to  a  temporary  disposal  of  the  bodjr, 
and   there   are  two  other  cases  to  the  same  effect,  <«ie  before 
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Patteson,  J.,  R.  v.  Famham  (I  Cox  C.  C.  349),  (a)  and  the  other        »«»• 
before  Lord  CampbeU,  C.  J.,  R.  t?.  Huffhes  (4  Cox  C.  CI  447.)  (b)  j^^  ^,^^, 

I  think,  therefore,  it  is  now  too  late  to  contend  that  the  words  of       

the  statute  should  be  construed  as  requiring  some  6nal  disposing        i^^^* 
of  the  body.  ^^^^;;^ 

Conviction  affirmed.  hkil^— 

Evidmee. 


COURT  OF  CRIMINAL  APPEAL. 

April  28,  1855. 

(Before  Pollock,  C.B.,  Parke,  B.,  Coleridge,  Crompton 
and  Crowder,  JJ.) 

Reg.  v.  James  M'Kat  Keith,  (c) 

£mffraving  part  of   Scotch  bank  note  without  authority — Meaning,  of 
words  ''purporting  to  be  part^'—stat.  1  WiU.  4,  c.  ^^,  s.  18. 

Upon  an  indictment  under  1  WUL  4,  c.  66,  s.  18,  charging  the  prisoner 
with  having  efigraved  on  a  certain  plate  a  certain  part  of  a  promissory 
note  of  a  particular  banking  company,  purporting  to  be  part  of  the 
promissory  note  of  the  said  company y  the  evidence  was  that  he  had 
engraved  only  the  royal  arms  of  Scotland^  and  the  ^figure  of  Britannia, 
in  ^position  in  which  they  appear  upon  a  genuine  note  of  the  com* 

Mud  thai  this  was  enough  to  satisfy  the  words  of  the  statute,  the  jury 
having  found  the  fraudulent  intention,  and  that,  in  fact,  upon  com- 
parison of  the  engraving  with  the  same  parts  of  the  genuine  note,  ii 
nSd purport  to  be  part  of  the  note, 

THE  following  case  was  reserved  by  Coleridge,  J. : — 
The  prisoner  was   tried  before  me  at  the  last  Warwick 
Aissizes  on  an  indictment  framed  upon  the  11  Geo.  4  and  1  Will.  4, 
&  66^  8.  18.    Upon  the  facts  submitted  to  the  jury  he  was,  subject 

(a)  In  that  oaM  Pattesoo,  J.,  said  : — '*  I  hvre  spoken  to  Mr.  Baron  Parke,  and  he  infonns 
BM  that  an  the  cases  on  this  subject  were  considered  iu  R.  ▼.  Goldthorpe,  and  that  the  judges 
ftan  present  bj  their  deeiidon  of  that  case  meant  expressly  to  overmle  them,  and  to  hold  that 
asf  oooeaalment  of  the  bodj,  whether  ioteuded  to  be  final  or  temporary,  was  within  the 
^irit  of  the  act.  I  must  saj  that  I  endrelj  assent  to  that  position,  for  it  is  the  common 
senae  view  of  the  matter." 

(6)  JL  T.  Siighet,  Lord  Campbell  said  : — '*  There  cannot  be  any  reasonable  doobt  that  the 
priaooer  Tiaited  the  onthonse  afier  the  child  was  dead,  and  althoogh  she  did  not  remoTO  it, 
any  replacing  of  the  clothes  or  other  things  by  which  the  body  was  concealed  from  view, 
wtmld,  I  think,  be  an  endearonr  to  conceal  by  a  secret  disposal  of  the  dead  body  within  the 
•tatata* 

(c)  Reported  by  A.  Bittlestom,  Esq^  Barrister-at-law. 
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Bbo*       to  the  following  question,  rightly  convicted.    I  passed  sentence  on 
KuTH.       ^™'  ^^^  having  doubts  whether  on  one  point  the  charge  could 

'      be  sustained,  I  reserved  that  question  for  the  opinion  of  the 

1855.       judges. 

Enmwhwpart     '^^^  prisoner  being  possessed  of  a  one   pound   note  of  the 

ofbamknote—  British  Linen  Banking  Company  had  cut  out  the  centre  part,  on 

^A'««eiK»— ^  which  the  whole  of  the  promissory  note  was  written,  and  taken 

Timjwrtmg.    ^j^^  ornamental  border  to  Kynaston,  a  printer  at  Birmingham, 

representing  that  he  wanted  to  have  a  plate  made  of  this  border, 

intending  to  fill   up  the  centre  with  the  title  of  some  oil  or 

cosmetic,  of  which  the  firm  in   whose  employ  he  represented 

himself  to  be  were  the  vendors.     Kynaston  was  not  an  engraver, 

and  told  him  that  he  (Kynaston)  must  employ  another  hand  to 

execute  the  Boyal  Arms  of  Scotland  and  the  Britannia,  which 

formed  part  of   this  border,    to   which    the  prisoner  assented. 

Accordingly,  an  engraver  of  the  name  of  Umfreville  was  applied 

to,  who  perceived  at  once  the  prisoner's  real  purpose,  and  having 

caused  through  the  police  a  communication  to  oe   made  to  the 

Banking  Company,  undertook  the  work  with  their  authority  and 

made  a  plate,  an  impression  from  which  I  annex  to  this  case,  which 

was  delivered  to  the  prisoner,  and  he  was  apprehended  with  it  in 

his  possession. 

The  words  of  the  section  are  as  follows : — "  If  any  person  shall 
engrave,  or  in  anywise  make  upon  any  plate  whatever,  any  biU 
of  exchange  or  promissory  note  for  the  payment  of  money,  or 
any  part  of  any  bill  of  exchange  or  promissory  note  for  the 
payment  of  money,  purporting  to  be  the  bill  or  note  or  part  of 
the  bill  or  note  of  any  person  or  persons,  bodv  corporate,  or  com- 
pany carrying  on  the  business  of  bankers  (other  than  and  except 
the  Bank  of  England),  without  the  authority  of  such  person  or 
persons,  or  body  corporate  or  company,"  &c. 

I  doubted  whether  a  plate  having  on  it  merely  the  Royal  Anns 
of  Scotland  and  the  Britannia,  although  placed  as  they  are  fimnd 
in  a  complete  promissory  note  of  the  Banking  Company^  satisfied 
these  words,  and  request  the  opinion  of  the  judges  thereon. 

No  counsel  appeared  for  the  prisoner. 

BittUston  for  the  prosecution. — This  conviction  is  right.  The 
only  doubt  entertained  by  the  learned  judge  at  the  trial  was 
whether  the  averment  that  the  part  of  the  note  whidi  die 
prisoner  had  engraved  purported  to  be  part  of  a  note  of 
the  British  Linen  Company  was  proved;  and  it  is  submitted 
that  the  evidence  on  that  subject  was  sufiScient  to  support 
the  finding  of  the  jury.  In  order  to  constitute  an  offence 
under  the  section  in  question,  it  is  not  necessary  that  the  part 
engraved  by  the  prisoner  should  be  so  much  of  tibe  note  as  wiD 
show  upon  the  &ce  of  it  that  it  is  part  of  the  note  of  the 
particular  Banking  Company.  If  diat  were  so,  nearly  the  wbie 
of  the  note  must  be  engraved  before  the  offence  would  be  complete. 
It  is  enough  if  it  is  a  part  so  engraved  as  to  be  capable  of 
completion,  and  such  that  if  completed,  the  whole  would  purport 
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to  be  a  note  of  the  company  to  any  person  acquainted  with  their        ^*^ 
notes,  or  haying  the  opportunity  of  comparison.     The  matter  was       Kmrn. 

very    much  discussed  in  Reg.   v.  Fadermariy  4  Cox  C.  C.   359.        

There  the  indictment  was  framed  upon  section  19  of  the  same        ^^^ 

statute,  1  Will  4,  c.  66,  and  it  charged  the  engraving  of  "  several  Engravmg  pan 

puts  of  an  undertaking  for  payment  of  money  purporting  respec-  ofbamk  not9— 

tively  to  be  parts  of  one  of  the  foreign  undertakings  for  pajrment  «^J!Sl^»» 

of  money"  of  the  Empire  of  Bussia ;    and  fac  similes  of  these    ^^"^P^^^- 

several  parts  were  engraved  upon  the  indictment;  one  of  them 

consisted  of  a  scroll  and  wreath,  with  words  within  the  border ; 

and   the  indictment  was  demurred  to  for  this  ^amongst  other 

reasons),    that    the    undertaking    itself,  of   whicn    the  matters 

engraved  were  alleged  to  be  part,  was  not  set  out,  nor  any 

translation  of  it,  so  that  the  court  might  be  enabled  to  see  on  the 

lace  of  the  record  whether  the  parts  set  out  did  purport  to  be 

parts  of  the  genuine  instrument.     That   demurrer  was  argued 

before  Alderson,  B.,  Cresswell,  J.,  and  Williams,  J.,  and  they 

overruled  the  demurrer.     In  delivering  judgment,  Alderson,  B., 

said :  ^^It  will  be  in  the  first  place  desirable  to  ascertain  what  is  the 

meaning  of  the  words  ^  purporting  to  be  a  bill  or  part  of  a  bill?' 

and  it  appears  to  us  that  we  must  construe  it  in  this  way :   If  it  be 

a  complete  bill  or  note,  then  it  must  appear  on  the  face  of  it  to  be 

what  it  is  alleged  it  purports  to  be ;  but  that  word,  when  it  is 

used  with  reference  to  part  of  a  bill  or  note,  cannot  be  construed 

in   the  same  manner,   for  part  of  a  bill  cannot  purport  to  be 

anything ;  when  applied  to  a  part,  it  must  mean  that  it  is  part 

of  a  bill  or  note,  which,  if  complete,  would  purport  to  be  what  is 

described  in  the  act.     This  is  the  only  reasonable  construction 

that  can  be  put  upon  the  statute.    When  a  prisoner  is  charged 

with  forging  part  of  an  instrument,  we  must  be  satisfied  not  from 

merely  lookii^  at  the  indictment,  but  by  proper  averments  and 

by  extrinsic  proof,  that  the  instrument,  when  complete,  would  be 

what  it  is  stated  to  be."    And  in  the  course  of  the  argument 

Alderson,  B.,  put  this  very  case :  *^  How  under  any  circumstances 

could  we  tell  without  extrinsic  evidence,  whether  it  is  part  of 

a  foreign  note  or  not?     The  case  of  R.  v.  Goldstein  ^Russ.  &  By. 

473),  and  the  other  cases  cited,  were  those  in  which  complete 

instruments  were  forged.     Take  the  case  of  the  forgery  of  the 

figure  of  Britannia  on  an  engraved  plate,  how  could  it  be  made 

to  appear  on  the  face  of  the  indictment  without  evidence  that  it 

was  part  of  a  genuine  note?    It  must  be  proved  by  witnesses,  and 

the  jury  must  find  it'' 

In  the  present  case  the  manager  of  the  bank  produced  a  genuine 
note,  and  the  jury  compared  that  with  the  engraving,  and  found 
that  it  purported  to  be  part.  The  prisoner's  defence  was  that  he 
had  copied  the  designs  from  the  note,  but  for  an  innocent  purpose; 
which  was,  however,  negatived  by  the  jury. 

Cbompton,  J. — Can  the  figure  of  Britannia  be  said  to  be  part 
of  the  note? 

BiitUstofu — ^It  is  part  of  the  indicia  of  the  note;   one  of  the 
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Rbo.        marks  by  which  the  notejs  known  and  obtainB  currency.     If  these 
^'  could  be  engraved  with  impunity^  one  of  the  greatest  difficulties 

'^'      in  the  way  of  making  forged  notes  would  be  remoyed. 

185S. 

-7-  JUDGMENT. 

o/b^ljktote-^  Pollock,  C.  B. — We  are  all  of  opinion  that  this  conviction ii 
F.vuimo^^  quite  right.     (His  Lordship  read  the  words  of  the  section.)   Now, 

''Purportimgr  pj^^g  Qut  the  words  apphcable  to  this  case,  they  run  thus — thit, 
if  any  person  shall  engrave,  or  in  anywise  make  upon  any  [Jate 
whatever  any  part  of  any  bill  of  exchange  or  promissory  note  for 
the  payment  of  money  purporting  to  be  part  of  the  bill  or  note  of 
any  company  carrying  on  the  busmess  of  bankers,  &c.,  he  shall  be 
guilty  of  the  offence.  Now  the  prisoner  in  this  case  had  procured 
to  be  engraved  upon  a  plate  only  the  arms  of  Scotland,  which 
appear  at  the  head  of  a  genuine  promissory  note  of  the  Britidi 
Linen  Banking  Company,  and  the  figure  of  Britannia,  which  is  in 
the  margin  on  the  left  hand  side  of  the  company's  genuine  note; 
and  the  question  is,  whether  he  is  guilty  of  the  offence  desciibed 
in  this  statute.  I  am  of  opinion  that  he  is.  It  has  been  suggested 
that  these  pictures  do  not  form  any  part  of  the  note ;  and  if  the 
word  ^^  note  "  is  to  be  taken  as  applymg  only  to  that  which  givei 
the  legal  obligation  to  the  instrument,  they  certainly  are  not  part 
of  the  note,  because  they  are  not  part  of  the  formal  words  express- 
ing the  obligation.  But  I  think  the  statute  uses  the  word  ^^  note' 
in  its  popular  sense,  meaning  the  thing  as  it  is  in  fact ;  and,  as  I 
threw  out  in  the  course  of  uie  argument,  it  seems  to  me  that  if  it 
were  made  an  offence  to  deface  or  tear  a  promissory  note  of  t 
banking  company,  that  offence  would  be  committed  by  tearing  or 
defacing  any  part  of  the  piece  of  paper  on  which  the  note  is 
printed — I  should  say  even  the  blank  part — not  even  oontainii^ 
any  of  the  ornaments  or  indicia  whereby  the  note  is  ordinaiily 
known.  Then  the  next  question  is,  does  it  purport  to  be  pari? 
If  the  engraving  had  been  put  upon  an  invoice  or  the  back  of  a 
card,  and  so  engraved  that  it  could  never  be  used  as  part  of  a  note^ 
it  would  not  purport  to  be  so ;  but,  if  that  is  not  the  case,  then  it 
must  be  ascertamed  by  comparison  with  the  genuine  note;  and 
upon  the  comparison  it  would  be  a  question  for  the  jury,  whether 
it  did  purport  to  be  part ;  and  in  this  case  the  jury  must  be  con- 
siderea  to  have  found  that;  and  I  think  thev  have  rightlv  so 
found.  In  another  part  of  the  same  section,  there  is  a  provisioB 
against  any  imitation  of  the  subscription  to  the  note ;  the  words 
are  ^^  resembling,  or  apparently  intended  to  resemble,"  as  to  which 
it  is  clear  that  the  apparent  or  intended  resemblance  can  only  be 
ascertained  by  comparison  ;  and  if  it  may  be  done  for  the  one  pur- 

E^se,  there  is  no  reason  why  it  should  not  be  done  for  the  otner. 
068  this  engraving  then  purport  to  be  part  of  a  note  of  the  Britidi 
Linen  Company?  Giving  to  the  term  "note"  its  proper  signifi- 
cation, I  think  clearly  it  does.  Having  reference  to  the  position  in 
which  the  arms  of  Scotland  and  the  Britannia  are  engraved  upoo 
the  plate,  no  person  looking  at  that  plate  and  comparing  it  with  t 
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genuine  note,  could  entertain  any  doubt  that  the  engraving  pur-       Bbo. 
K>rted  to  be  part  of  the  genuine  note.  ^JJ^ 

Pabke,  B. — I  am  of  the  same  opinion.  The  object  of  the  statute        1 * 

8  to  prevent  the  engraving  upon  plates  of  bank  notes  or  parts  of       1855. 

MUik  notes,  which  may  be  used  for  the  purpose  of  forgery ;  and  ^     "T" 

laving  reference  to  this  object,  it  appears  to  me  that  everything  ofbwSkw^- 

DUst  be  deemed  to  be  part  of  a  note,  which  helps  to  give  it  cur-    EHdatce--^ 

■ency  as  a  note  of  the  particular  banking  company,  and  not  the  "'Vp*"^" 

nere  words  of  obligation,  which  shew  what  the  nature  of  the 

nstroment  is.     If  we  were  to  hold  otherwise,  we  should  certainly 

pre  great  facilities  for  forgery.    The  next  question  is,  whether, 

o  bring  a  case  within  the  statute,  the  part  engraved  must  purport 

roon  the  iace  of  it  to  be  part  of  a  genuine  bank  note ;  and  I  think 

Bat  that  could  not  have  been  intended;  because,  in  almost  all 

iases,  if  you  looked  only  at  the  part  engraved,  you  would  not  be 

ible  to  discover  that  it  was  part  of  a  bank  note.     The  indictment 

DQSt  certainly  describe  the  part  engraved  as  purporting  to  be  part 

if  the  note  of  a  particular  banking  company ;  but  if  it  were  neces- 

lary,  in  proving  that  allegation,  to  show  that  the  part  engraved, 

ooked  at  by  itself  and  without  comparison  with  a  genuine  note, 

iroald  appear  to  be  part  of  the  note,  no  case  could  be  brought 

vithin  the  statute,  unless  very  nearly  the  whole  of  the  genuine 

tote  was  imitated.      A  person  might  engrave  very  nearly  the 

vhole  of  a  note  without  being  liable  to  punishment  under  this 

itatute,  and  the  very  object  of  it  would  be  thereby  defeated.     In 

;he  latter  part  of  the  same  clause,  there  is  a  provision  of  a  similar 

dnd,  in  wnich,  however,  the  word  "  purporting  "  is  not  used ;  but 

t  is  made  an  offence  to  engrave  any  words  ^^  resembling  or  ap- 

larently  intended  to  resemble,  any  subscription  "  to  a  promissory 

lote ;  and  the  question  under  that  part  of  the  clause  would  be, 

vhether  the  words  engraved  were  apparently  intended  to  resemble 

lie  genuine  signature.     How  could  that  be  ascertained  ?     Only 

>y  comparing  it  with  the  genuine  signature.     In  like  manner, 

rhen  the  question  is,  whether  the  thing  engraved  purports  to  be 

lart  of  a  genuine  promissory  note,  you  must  compare  it  with  the 

renoine  note  to  ascertain  whether  it  does  purport  to  be  part  or 

lot.     And  I  think  the  case  is  within  the  statute,  if  upon  such 

comparison  the  forged  engraving  does  appear  to  be  an  imitation  of 

iny  part  of  the  note,  whether  the  obligatory  part  or  not.     To  give 

he  foiled  note  currency  at  all,  it  must  have  upon  it,  not  merely 

he  obligatory  words,  but  also  the  usual  ornaments  which  appear 

ipon  the  face  of  a  genuine  note ;  and  if  there  is  such  a  portion  of 

he  note  engraved,  as  when  compared  with  the  genuine  note,  will 

learly  appear  to  be  an  imitation  and  to  purport  to  be  part  of  it, 

hen  I  think  the  offence   is   made  out.     If  only  a  single  dot 

r  line  had  been  engraved,  that  would  probably  not  be  sufficient 

0  satisfy  the  jury  that  even  upon  a  comparison  it  purported  to  be 

mrt  of  the  note ;  but,  in  the  present  case,  the  royal  arms  of  Scot- 

ind  and  the  figure  of  Britannia,  placed  in  the  same  position  in 

rhich  they  are  found  in  a  genuine  note,  appear  without  doubt 
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Rko.        upon  comparison  to  be  imitations  of  the  omaments  on  a  geniune 
KmTH       note,  and  purport  to  be  part  of  such  note. 

'  Coleridge,  J. — After  a  good  deal  of  doubt,  I  have  now  come 

1855.  to  a  clear  opinion  that  this  conviction  is  right.  The  question  is  of 
^  "T~  a  twofold  nature — first,  what  is  the  meaning  of  the  word  "pur- 
ofbcmk  noi^-~  port ;"  secoudlj,  how  are  we  to  arrive  at  the  conclusion  whether 
jLvidattee^^  any  instrument  purports  to  be  another.  Now,  an  instrument  cu 
**  ^''"'y<»*«v-  Qnjy  purport  to  be  that  which  it  more  or  less  accurately  reeemUes; 
and  that  resemblance  must  be  on  the  face  of  the  instroment  A 
person  may  intend  to  make  an  instrument  resembling  another; 
but  may  execute  it  so  imperfectly  as  to  fail  in  carrying  out  his 
intention.  The  definition  of  the  term  '*  purporting  "  is  the  same, 
whether  it  is  applied  to  the  whole  or  to  part  of  an  instrumeot 
When  produced,  the  whole  instrument  or  the  part  of  it  must  bev 
upon  the  face  of  it  some  resemblance  to  the  thing  intended  to  be 
imitated,  otherwise  it  cannot  purport  to  be  either  the  whole  or 
the  part,  as  the  case  may  be.  Then  the  next  oonaderation  is,  how 
are  you  to  arrive  at  the  fact — how  are  vou  to  determine  whether 
one  instrument  does  purport  to  be  another  ?  First,  take  the  case 
of  an  entire  instrument.  If  the  whole  note  has  been  engravedi 
I  am  to  determine  whether  that  purports  to  be  the  whole  note  of 
a  particular  banking  company.  In  order  to  do  that  I  must  in 
some  way  have  acquired  a  knowledge  of  the  genuine  instrument; 
I  must  either  have  in  my  own  mind  a  previous  knowledge  of  it, 
or  must  compare  the  forged  engraving  with  a  genuine  note, — that 
is,  I  must  have  recourse  to  extrinsic  evidence.  Iconfess  I  do  not  aee 
how  it  is  possible,  even  with  regard  to  a  whole  note,  to  determine 
whether  it  purports  to  be  the  note  of  a  particular  banking  com- 
pany, without  comparing  the  two.  And  if  that  be  so,  why  should 
not  the  same  method  be  adopted  in  determining  the  same  question 
as  to  a  part?  "Why  may  I  not  take  the  part  engraved,  and  then 
look  at  the  same  part  in  the  genuine  instrument  for  the  purpose 
of  determining  whether  the  part  engraved  purports  to  be  part  of 
the  genuine  instrument, — whether  so  much  has  been  engraved  as 
will  enable  me  to  say,  upon  comparison,  that  it  purports  to  be 
part  ?  That  was  all  that  was  done  in  this  case.  The  jury,  putting 
together  the  genuine  note  and  the  part  engraved  upon  the  plate, 
were  satisfied  that  the  latter  purported  to  be  part  of  the  genuine 
note. 

Crompton,  J. — I  also  have  had  considerable  doubt  in  this  case^ 
whether  the  prisoner  could  properly  be  convicted  of  engraving  part 
of  a  promissory  note  purporting  to  be  part  of  a  promissory  note 
of  a  particular  banking  company.  I  doubted  both  whether  tbe 
ornament  at  the  side  could  be  considered  part  of  the  note, 
and  also  whether  it  purported  to  be  part.  But,  upon  con- 
sideration, what  weighs  upon  my  mind  is  this — that  unless  we 
^ve  to  the  word  ^*  purporting  ^  a  more  extended  meaning  than 
It  generally  bears,  this  statute  will  be  ineffectual  in  many  re- 
spects, as  has  been  already  pointed  out;  and  upon  the  whole, 
therefore,  I  think  that  the  statute  must  be  8U|^>oscd  to  mean  that 
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rt  engraved  must  purport  to  be  part  of  the  genuine  instru-        Beo- 
to  a  person  who  is  acquainted  with  the  appearance  of  a       kkith. 

le  note,  or  to  a  person  comparing  the  two.     As  to  the  other       ' 

ilso,  I  am  not  satisfied  that  this  may  not  be  said  to  be  part        i^^s. 

note.     I  suppose  the  word  **  note,"  in  this  section,  must  jj;„J^^  ^^^ 
that  which  is  the  bank  note  in  the  popular  sense,  includ-  ofbcmknou-- 
ery thing  which  appears  upon  the  piece  of  paper  on  which    £^r«fei«»— ^ 
Dmissory  note  of  the  bankms  companjr  is  written;  and  that  "* ^"^"T^^^^- 
)t  confined  to  those  parts  which  constitute  in  the  ordinary 
ense  the  promissory  note  of  the  company. 
>WD£Ry  tJ . — I  entertain  no  doubt  at  all  that  this  conviction 
ect.     This  case  is  clearly  within  the  mischief  against  which 
itute  was  directed ;  and  I  think  that  it  comes  also  within  the 
3  words  of  the  section.     The  argument  has  chiefly  turned 
the  effect  of  the  word  **  purporting ;"  and,  as  to  that,  it  is 
4)  me  that,  before  we  can  ascertain  whether  an  instrument 
rts  to  be  an  instrument  of  any  particular  kind,  we  must 
to  extrinsic  evidence ;  and  whether  the  engraving  is  of  the 
or  only  of  part  of  the  instrument,  there  must  be  evidence  of 
nnine  instrument  submitted  to  the  eyes  of  the  jury  to  enable 
to  determine  that  question.     The  object  of  the  statute  cer- 
was  to  defeat  any  of  the  various  contrivances  and  devices 
by  the  forgery  of  bank  notes  may  be  accomplished;   and 
the  enactment  refers  to  part  of  a  note,  it  means,  in  my 
n,  a  part  of  that  which  circulates  as  a  note.     The  plate 
ired  by  the  prisoner,  when  compared  with  a  genuine  note  of 
ritish  Linen  Company,  appears  to  have  upon  it  part  of  that 

circulates  as  such  a  note,  and  therefore  it  purports  to  be 

Conviction  affirmed. 
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COURT  OP  CRIMINAL  APPEAL. 

April  28,  1855. 

(Before  Pollock,  C.  B.,  Parke,  B.,  Wightman, 
Crompton,  and  Crowder,  JJ.) 

Reg.  t?.  Oates.  (a) 

Fraudulent  overcharge — False  pretences — Insufficiency  of  indidmaUF^ 
Arrest  of  judgment 

A  mere  fraudulent  overcharge  for  worh  done  is  not  indictable  under  As 
statute  against  false  pretences.  And  where  an  indictment  alleged  i^ 
one  count  that  the  prisoner  falsely  pretended  that  there  was  due  sad 
payable  to  him  on  account  of  worh  done  a  certain  sumofmoney^  bemf 
parcel  of  a  larger  sum  then  claimed  by  him  in  payment  for  the  mii 
worh,  whereas  there  was  not  due  to  him  the  said  sum,  being  pared  cf 
the  said  larger  sum  ;  and  in  another  count  that  there  was  due  asd 
payable  to  him  the  whole  of  a  certain  sum  of  money,  whereas  otig 
part  was  due. 

Held  that  the  indictment  was  bad,  as  it  wotUd  be  satisfied  by  prorf  ef  M 
mere  frauduletit  overcharge. 

THE  defendant,  Henry  Oates,  was  indicted  at  the  adjourned 
Christmas  Sessions  held  at  Sheffield,  for  the  West  Riding 
of  Yorkshire,  on  the  27  th  February,  1855,  for  obtaining  moocj 
by  false  pretences,  under  the  following  indictment : — 
West  Riding  of  Yorkshire, )  The  jurors  for  Our  Lady  the  Qaeeob 
to  wit.  j    upon  their  oath  present,  that  YL&aj 

Oates,  on  the  4th  day  of  Novemoer,  in  the  year  of  our  Loid,  185^ 
unlawfully,  knowingly,  and  designedly  did  falsely  pretend  to  om 
John  Robert  Spencer,  that  he  the  said  Heniy  Oates,  haying  exe- 
cuted for  one  William  Spencer  and  the  said  tfohn  Robert  Speooer 
a  certain  lot  and  quantity  of  work,  there  was  then  due  aal 
payable  to  him  the  said  Henry  Oates  from  and  by  the  said  Williw 
Spencer  and  John  Robert  Spencer  for  and  on  account  of  the  sud 
lot  and  quantity  of  work  a  certain  sum  of  money,  to  wit,  the  vm 
of  6^.,  being  parcel  of  a  certain  larger  sum  of  moneyy  to  wit,  tbe 
larger  sum  of  16 jr.  7r/.,  then  claimed  by  the  said  Henry  Ottei 
in  payment  for  the  said  lot  and  quantity  of  work.  By  means  of 
which  said  false  pretence,  the  said  Henry  Oates  did  then  unlaw- 
fully obtain  from  the  said  John  Robert  Spencer  a  certain  sum  of 

(a)  RefKNted  bj  A  Bittlestom,  Eeq^  Barrbterat-Law. 
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money,  to  wit,  the  snm  of  6^.,  of  the  monies  and  property  of  the       Rbo. 
said   William  Spencer  and   John  Robert  Spencer,  with  intent      qato 

thereby  to  defraad.     Whereas,  in  tnith  and  in  fact,  there  was  not        * 

then  due  and  payable  to  him  the  said  Henry  Oates  the  said  sum        1855. 
of  money,  to  wit,  the  sum  of  6*.,  being  a  parcel  of  the  said  larger  ^^ 
sum  of  16^.  7//.,  from  and  by  the  said  William  Spencer  and  John  -.Frowfcfaii 
Robert  Spencer  for  and  on  account  of  the  said  lot  and  quantity  of 
work ;  to  the  great  damage  of  the  said  John  Robert  Spencer,  &c., 
against  the  form  of  the  statute,  &c. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  fur- 
ther present  that  the  said  Henry  Oates,  on,  &c.,  unlawfully, 
knowingly,  and  designedly  did  falsely  pretend  to  the  said 
William  Spencer  that  there  was  then  due  and  owing  to  him 
the  said  Henry  Oates  from  the  said  William  Spencer  and  John 
Robert  Spencer  a  certain  sum  of  money,  to  wit,  the  sum  of 
1«.,  being  parcel  of  a  certain  larger  sum  of  money,  to  wit,  the 
larger  sum  of  19^.  9d,  for  and  on  account  of  a  certain  lot  and 
quantity  of  work  then  executed  by  him  the  said  Henry  Oates 
for  the  said  William  Spencer  and  John  Robert  Spencer.  By 
means  of  which  said  false  pretence  the  said  Henry  Oates  did  then 
unlawfully  obtain  from  the  said  William  Spencer  a  certain  sum  of 
money,  to  wit,  the  sum  of  1*.,  of  the  monies  and  property  of  the 
said  William  Spencer  and  John  Robert  Spencer,  with  intent 
thereby  then  to  defraud.  Whereas,  in  truth  and  in  fact,  there  was 
not  then  due  and  owing  to  him  the  said  Henry  Oates  the  said  sum 
of  money,  to  wit,  the  sum  of  1«.,  being  parcel  of  the  said  larger 
sum  of  19«.  9(f.,  from  the  said  William  Spencer  and  John  Robert 
Spencer  for  and  on  account  of  a  certain  lot  and  quantity  of  work ; 
to  the  great  damage,  &c. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  fur- 
ther present  that  the  said  Henry  Oates,  on  the  6th  day  of 
January,  in  the  year  of  our  Lord,  1855,  unlawfully,  know- 
ingly, and  designedly  did  falsely  pretend  to  the  said  William 
Spencer  that  there  was  then  due  and  owing  to  him  the  said  Henry 
Oates  from  the  said  William  Spencer  and  John  Robert  Spencer 
the  whole  amount  of  a  sum  of  money,  to  wit,  the  whole  sum  of 
19#.,  for  and  on  account  of  a  certain  lot  and  quantity  of  work  then 
executed  by  him  the  said  Henry  Oates  for  the  said  William 
l^encer  and  John  Robert  Spencer,  by  means  of  which  said  false 
pretence  the  said  Henry  Oates  did  then  unlawfully  obtain  from 
the  said  William  Spencer  a  certain  sum  of  money,  to  wit,  the  sum 
of  10#.  of  the  monies  and  property  of  the  said  William  Spencer 
and  John  Robert  Spencer,  with  intent  thereby  then  to  defraud. 
Whereas,  in  truth  and  in  fact,  there  was  not  then  due  and  owing 
to  him  the  said  Henry  Oates  the  whole  amount  of  the  said  sum  of 
money,  to  wit,  the  sum  of  19^.,  but  only  a  smaOer  sum  of  money, 
to  wit,  the  sum  of  9«.,  parcel  thereof,  for  and  on  account  of  a  cer- 
tain lot  and  quantity  of  work  from  the  said  William  Spencer  and 
John  Robert  Spencer;  to  the  great  damage,  &c. 

And  the  jurors  afores^d,  upon  their  oath  aforesfud,  do  further 
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^^'       present  that  the  said  Henry  Oates,  on  the  13th  da^  of  January, 
OAns.       >°  ^h®  y^^  ^^  ^^^  Lord,  1855,  unlawfully,  knowingly^  and  dc- 

signedly  did  falsely  pretend  to  the  said  John  Robert  Spencer  tint 

1855.  there  was  then  due  and  owing  to  him  the  said  Henry  Oates  the 
FaUe  pntenea  whole  amouut  of  a  Certain  sum  of  money,  to  wit,  the  sum  of 
—Frauduknt  17$.  1 1^, .  fifom  the  Said  William  Spencer  and  John  Hobert 
overcharge.  Spcucer  for  and  On  account  of  a  certain  lot  and  quantity  of  wok 
done  and  executed  for  the  said  William  Spencer  and  John  Bobert 
Spencer  by  the  said  Heniy  Oates,  by  means  of  which  said  fidbe 
pretence  the  said  Henry  Oates  did  then  unlawfully  obtain  from 
the  said  John  Robert  Spencer  a  certain  sum  of  money,  to  wit, 
the  sum  of  6«.  of  the  monies  and  property  of  the  said  William 
Spencer  and  John  Robert  Spencer,  with  intent  thereby  to  defirani 
Whereas,  in  truth  and  in  feet,  there  was  not  then  due  and  owingf 
to  him  the  sud  Henry  Oates  the  whole  amount  of  the  said  sum  of 
money,  to  wit,  the  sum  of  17^.  llcf.,  from  the  said  William  Spenoer 
and  John  Robert  Spencer,  but  only  a  smaller  sum  of  money,  to 
wit,  the  smaller  sum  of  11«.  11^.,  for  and  on  account  of  the  siid 
lot  and  quantity  of  work ;  to  the  great  damage,  &c. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present  that  the  said  Henry  Oates,  on  &c.,  unlawfully,  knowingly, 
and  designedly  did  fakely  pretend  to  the  said  William  Spencer 
that  there  was  then  due  and  owing  to  him  the  sud  Henry  Oates, 
the  whole  amount  of  a  certain  sum  of  money,  to  wit,  the  sum  of 
1 8«.  Id.  from  the  said  William  Spencer  and  John  Robert  Spenoer, 
for  and  on  account  of  a  certain  lot  and  quantity  of  work  done  and 
executed  for  the  said  William  Spencer  and  John  Robert  Spenoer 
by  the  said  Henry  Oates,  by  means  of  which  said  false  pretence 
the  said  Henry  Oates  did  then  unlawfully  obtiun  from  the  said 
William  Spencer,  a  certain  sum  of  money,  to  wit,  the  sum  of  5j; 
of  the  monies  and  property  of  the  said  William  Spencer  and 
John  Robert  Spencer,  with  intent  thereby  to  defraud.  Wherets 
in  truth  and  in  fact,  there  was  not  then  due  and  owin^  to  him  the 
said  Henry  Oates,  the  whole  amount  of  the  said  sum  of  mooejf 
to  wit,  the  sum  of  \%s.  Id.  from  the  said  William  Spencer  m 
John  Robert  Spencer,  but  only  a  smaller  sum  of  money,  to  wit, 
the  sum  of  13«.  Id.^  for  and  on  account  of  the  said  lot  ind 
quantity  of  work  ;  to  the  ^eat  damage,  &c 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid^  do  further 
present  that  the  said  Henry  Oates,  on  &c.,  unlawfully,  knowingly, 
and  designedly  did  falsely  pretend  to  the  said  WiUiiEim  Spencer 
that  there  was  then  due  and  owing  to  him  the  said  Henry  Ottes, 
the  whole  amount  of  a  certain  sum  of  money,  to  wit,  the  sum 
of  15«.  6d.  from  the  said  William  Spencer  and  John  Robert 
Spencer,  for  and  on  account  of  a  certain  lot  and  quantity  of  woA 
done  and  executed  for  the  said  William  Spencer  and  John  Robert 
Spencer  by  the  said  Henry  Oates ;  by  means  of  which  said  &be 
pretence  the  said  Henry  Oates  did  then  unlawfiiUy  obtain  from 
the  8aid  William  Spencer,  a  certain  sum  of  money,  to  wit,  the 
sum  of  5«.  of  the  monies  and  property  of  the  said  William  Spencer 
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n  Robert  Spencer,  with  intent  thereby  then  to  defraud.        ^'^°' 
S  in  truth  and  in  fact,  there  was  not  then  due  and  owing       oatks. 

the  said  Henry  Oates  the  whole  amount  of  the  said  sum        

jy,  to  wit,  the  sum  of  158.  6d.  from  the  said  William        ^^^^- 

and  John   Robert    Spencer,   but  only   a  smaller  sum  jr^^  prtteMfs 
jy,   to  wit,  the   sum  of  5s.   6d.   for  and  on  account  of  —FravduiefU 
lot  and  quantity  of  work  to  the  great  damage,  &c  avereharge. 

I  proved  that  the  defendant  worked  for  the  prosecutors  as 
iyman,  and  that  the  quantities  of  work  done  by  him  for 
ring  each  week  were  entered  in  a  book  kept  exclusively 
purpose. 

trices  for  the  work  so  entered  were  placed  in  a  column 
to  each  quantity  of  work,  and  were  aoded  up  on  behalf  of 
M^cutors  at  the  end  of  each  week.  The  weekly  totals 
prices  were  entered  by  them  in  this  book,  and  the  amounts 
3  totals  were  paid  by  them  to  the  defendant  as  the 
led  sum  of  monev  due  to  him  for  work  done  on  the 
on  by  him  of  this  book.  It  was  further  proved  that  after 
jekly  totals  had  been  entered  as  above,  the  defendant  had 
;hem  into  larger  amounts,  and  then  had  procured  payment 

larger  amounts  on  producing  the  books,  and  had  after- 
rased  the  larger  amounts  and  restored  the  figures  of  the 
totals.  The  defendant  was  found  guilty, 
verdict  had  been  recorded,  it  was  objected  on  the  part  of 
tndant  that  the  counts  of  the  above  indictment  did  not 
any  false  pretence,  under  the  7  &  8  Geo.  4,  c.  29.  The 
;ld  that  the  objection  was  a  good  one,  and  arrested  the 
It  (b)  in  order  thaj;  the   case  might   be   stated  for  the 

of  the  Court  of  Criminal  Appeal,  whether  the  indict- 
K)ve  set  out  discloses  on  its  face  any  false  pretence^  under 
re  statute. 

Johnson  for  the  prisoner.  The  indictment  in  this  case  is 
rrest  of  judgment;  and  the  only  question  raised  by  the  case 
;he  sufficiency  of  the  indictment.  It  is  unnecessary,  there- 
refer  to  the  facts  set  out  in  the  case ;  and  looking  only  to 
^tions  in  the  indictment,  it  is  submitted  that  they  show  no 
nrithin  the  statute  against  false  pretences.  The  Sessions 
r  entertained  that  opinion,  but  the  case  of  R.  v.  Woolley  (19 
55,  M.  C. ;  4  Cox  C.  C.  193  ;  1  Den.  C.  C.  659),  was  not 
d  reliance  will  now  be  placed  upon  that  case  as  an  authority 
ort  this  indictment.  But  there  are  material  distinctions 
1  that  case  and  the  present.  There  the  prisoner,  who  was 
Btary  of  an  Odd  Fellows  Lodge,  represented  falsely  to  one 
nembers  that  he  owed  the  society  a  certain  sum,  producing 
ime  time  a  paper  which  purported  to  be  a  summons  signed 
»lf,  giving  notice  to  the  prosecutor  that  he  owed  the  money 
>dge,  and  the  prisoner  having  by  those  means  obtained  the 

ezpressioD  in  the  case  having  been  noticed,  some  donbt  was  felt  whether  if  the 
ad  been  already  arrested,  this  oonrt  conid  interfere  ;  hot  the  diflkaltj  was  avoided 
ng  it  to  mean  that  the  sessions  bad  *' respited  the  jadgment." 
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Bbo*       money,  was  held  to  be  guilty  of  the  statutory  offence  of  obUuning 
Gates.       money  by  false  pretences,  but  that  was  in  effect  a  fisJBe  repre- 

sentation   of  a  matter  peculiarly  within  the   knowledge  of  the 

'^•'*^'       prisoner,  the  state  of  the  accounts  between   the  lodge  and  the 

FaUe  prfiencet  p^osecutor ;  and  although  the  latter  might  have  ascertained  the 

^FraudaUeni  truth  by  examining  the  books,  the  court  thought  that  that  was  no 

o^erckartfe.    excuse  for  the  prisoner.     Here,  however,  the  racts  stated  upon  the 

face  of  the  indictment  do  not  show  any  iisdse  representation  by  the 

prisoner  as  to  an  existing  state  of  accounts  between  him  and  the 

frosecutor,  but  merely  that  he  made  too  high  a  charge  for  his  woHl 
t  is  shown  that  the  prisoner  had  a  claim  for  work  done  to  some 
extent,  but  the  offence  charged  against  him  is  that  he  diumed  or 
demanded  too  much.    That  is  no  false  pretence  of  anything  as  an 
existing  fact ;  and  no  case  has  gone  the  length  of  deciding  that  a 
mere  overcharge  is  within  the  statute.     But  in  IL  t.  fFooOeg^ 
Lord  Campbell  is  reported  to  have  said :    ^*  If  a  tradesman  who 
knew  that  nothing  was  due  to  him  from  a  customer,  should  ooiiie 
to  the  latter  and  tell  him  that  5L  was  owing,  and  the  customer 
should  believe  the  statement  and  pay  the  amount,  I  think  the 
tradesman  mi^ht  be  indicted  for  obtaining  the  money  by  &ke 
pretences."    It  may  be  said  that  that  dictum  would  apply  to  the 
present  case,  but  the  learned  judge  must  be  understood  as  having 
spoken  with  reference  to  a  settled  state  of  accounts  betweci 
the  parties,  and  not  to  have  meant  that  where  there  was  an  <^eB 
account  between  them  a  claim  by  one  (even  though  made  fimnda- 
lently)  of  5L  more  than  was  due  would  brii^  the  case  within  the 
statute.     [Crompton,  J. — You  say  here  that  the  allied  &ke 
representation    is  not    a    representation  of   a   mere    matter  of 
fact,  but  of  a  conclusion  of  law.]     Yes ;  and  on  that  ground  the 
case  is  distinguishable  also  from  R.  v.  Leonard  (1  Den.  C.  C.  303; 
2  Car.  &  E.  514.)     There  the  prisoner  was  indicted  in  one  cooit 
for  obtaining   from   the   prosecutor  an  order   for  the    payment 
of  14^  Is.  2d.  by  false  pretences,  with  intent  to  defraud  him  of  the 
same;  and  in  another  count  for  obtaining  an  order  for  16iL  2s.  U^ 
with  intent  to  defraud  prosecutor  of  part  of  the  proceeds  thereof 
to  wit,  6s.  6d.     The  evidence  was  that  the  prisoner  was  forona 
to  the  prosecutor,  and  that  it  was  his  duty  to  keep  an  account  of 
the  work  done  by  the  men  and  of  the  wages  earned  by  then, 
upon  production  of  which  at  the  end  of  the  week  the  prosecutor 
gave  a  cheque  for  the    amount  so  shown  to  be   due.    Upos 
the  occasion  referred  to  in  the  first  count|  the  prisoner  presented 
an   account  showing  an  amount  due  of   1421   \s.  2€JL,  and  Hai 
account  included  a  talse  charge  of  7s.     On  the  occa^on  referred 
to  in  the  second  count  he  presented  an  account  amoontii^  to 
16i!.  2s.  Sd.,  containing  a  false  charge  of  6^.  6d!.,  and  the  prisoner 
on  both  occasions  applied  the  sums  of  7^.  and  6s.  6d.  to  his  ows 
use,   payinsr  the  workmen  properly   with  the   renuunder.    Hie 
learned  judges,  who  considered  the  case,  were  of  opinion  that 
the  first  count  was  proved,  and  recommended  the  recorder  to  pas 
a  separate  sentence  on  the  other  counts.    In  that  case,  therefore^ 
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it  appears  that  the  overcharge  made  by  the  prisoner  had  not  rela-       Bso. 
tbn  to  an  unsettled  account,  but  amounted  to  a  misrepresentation      ^  ^' 
of  the  quantity  of  work  which  the  men  had  done ;  and  the  first        t!^' 
tDant  aU^es  m  that  case,  a  false  pretence  that  the  account  kept       1855. 
hf  him  was  a  true  and  correct  account ;  which  is  clearly  a  false  p^^'ZIZgMMt 
fretence  within  the  statute.  —Ffmd^d^ 

WiOHTMAN,  J. — In  this  case  there  is  no  count  which  alleges  overcharge, 
ay  fidse  pretence  that  a  particular  quantity  of  work  had  been  done. 
FOLLOCK,  C.  B. — The  second  count  alleges  a  false  pretence 
Aat  there  was  due  and  owing  the  sum  of  1^.,  parcel  of  a  sum 
if  19«.  9i/.»  on  account  of  a  certain  quantity  of  work  which  had 
then  been  executed  by  the  prisoner. 

Jaktuon, — Yes;  but  that  involves  questions  not  only  as  to  the 
I  fiantitj  of  work,  but  the  price  to  be  paid  for  it  and  the  time  of 
Ifiymcnt.  It  will  open  the  door  to  very  frivolous  charges,  if 
[iseh  a  case  is  held  to  be  within  the  statute. 

Pabb:e,  B. — Is  a  shopkeeper,  who  knowingly  charges  for  an 
Ivtide  more  than  it  is  worth,  liable  to  an  indictment  under  this 
f«litute? 

Mnuom. — It  must  be  so  held,  if  a  conviction  can  be  sustained 
fia  this  case. 

Mamkj  for  the  prosecution. — This  case  cannot  be  distinguished 

iZ.  y.  WooUey;  because  there  the  indictment  was  in   the 

form  as  here,  and  the  principle  of  the  decision,  as  explained 

'  the  observations  of  the  judges  who  decided  it,  goes  the  whole 

^'^  of  supporting    a  conviction   in   the  present   case.     The 

etment  there  charged  the  prisoner  with  falsely  pretending  that 

Jjuii  of  I3#.  9rf.  was  due  from  the  prosecutor  to  the  lodge ;  and 

Lord  Campbell  nor  any  of  the  judges  who  decided  that 

^__  >  expressed  any  doubt  that  a  false  pretence  of  a  debt  being 

^SJIP?.  ^  within  the  statute.     An  overcharge  knowingly  made  is 

^^n  the  principle  there  laid  down;   and  it  does  not  matter 

W  there  is  an  unsettled  account  between  the  parties  or  not 

^^^>Bon  who  knowingly  makes  a  false  demand  upon  another,  and 

^^y  obtains  money^  cannot  relieve  himself  from  responsibility 

^'^t^  by  mixing  up  a  just  demand  with  the  false  one.     It  is  of 

***^  «  question  for  the  jury  whether  the  representation  is  known 

and  if  the  case  were  one  in  which  the  person  making 

merely  put  an  erorneous  estimate  on  the  value  of  his 

^  the  jury  would  find  the  fact  in  his  favour;  but  if  it  be 

ifaed  to  the  satisfaction  of  the  jury  that  the  prisoner  knew 

Qi,^^^^^  demand  was  false  and  that  no  debt  existed,  that  is  as 

^p^    ^  &lse  pretence  within  the  statute,  as  if  he  represented 

^w*  tihat  he  had  been  sent  by  a  third  person  for  the  money. 

J^^X-OCK,  C.B. — The  evidence  in  this  case  showed  that  the 

^""^^  had  falsified  his  accounts;  and  the  indictment  should 

j^b^en  framed  so  as  to  show  that 

^^•^fc. — The  fabification  of  the  figures  makes  no  difference  in 

?^»e.     That  is  evidence  of  the  false  pretence,  but  the  pjretence 

'^^^  18,  that  the  money  was  due.     Whether  the  demand  is  made 
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Reg.       lyj  ^ords  or  in  writing,  the  result  is  the  same ;  and  in  the  indicU 
OAna.       ^^^^  ^^6  ^6g^  result  should  be  stated.    In  the  cap  and  gown  cm 

(B.  V.  Barnard,  7  Car.  &  P.  784),  the  false  pretence  alleged  is, 

^^^'       that  the  prisoner  was  a  member  of  the  aniyerrity,  eridenoed  bj 

Fabe  prdmeet  ^^  wearing  a  Cap  and  sown.    But  it  is  said  that  in  this  case  the 

-^Framduieni  prisoner  has  only  stated  a  conclusion  of  law,  but  that  is  not  aoi 

^'^'^''f'^onfe.    There  can  be  no  conclusion  of  law  involved  in  a  miastatanent 

knowingly  made,  that  a  certain  sum  is  due.     The  averment  tint 

the  prisoner  knew  the  statement  to   be  false  gets  rid  of  tU 

question  about  an  estimate  or  a  disputed  account;   and  B,  % 

Leonard  is  a  case  venr  closely  resembling  the  present. 

Pabke,  B. — In  that  case  the  prisoner  represented  that  more 
work  was  done  than  was  done.  That  is  a  representation  of  a  fiiet; 
and  the  indictment  also  alleged  that  the  prisoner  falsely  pretendel 
that  an  account  kept  by  him  was  a  true  account.  There  is  no  sock 
averment  in  this  case,  although  upon  the  facts  it  seems  that  thsie 
mi^ht  have  been.  In  A  v.  fVooUey  there  could  be  no  questkm  of 
estimate.  According  to  the  rules  of  the  dub  a  certain  fixed  mm 
was  payable,  and  the  prisoner  pretended  that  according  to  the 
rules  of  the  dub,  that  fixed  sum  was  so  much,  which  was  also  tb 
misrepresentation  of  a  fact.  Under  the  drcumstances  of  that  cany 
the  decision  in  B.  v.  WooUey  seems  to  me  quite  riffht;  and  there 
was  no  question  upon  the  indictment  so  far  as  I  reodlect. 

Maule. — There  the  point  taken  was  that  the  matter  was  m 
much  within  the  knowledge  of  the  prosecutor  as  the  prisoner;  oi 
that  point  was  overruled;  but  the  whole  case  was  berore  the  ewBl» 
and  the  indictment  was  set  out. 

Parke,  B. — This  indictment  would  be  satisfied  by  proof  lid 
the  work  was  done  by  the  prisoner  upon  a  quaniwn  meruit;  ad 
that  the  false  pretence  was  a  mere  daim  of  too  much  npoa  t 
matter  of  doubtful  value. 

Maule. — The  indictment  exdudes  any  conrideration  of  dispotri 
amount,  by  allegmg  that  the  sum  demanded  was  not  due  to  tk 
knowledge  of  the  prisoner. 

Parke,  B. — I  can  see  nothing  to  tie  yon  down  to  the  noof 
that  it  was  a  false  statement  of  anything  as  an  ftyiating  fact»  nde- 
pendent  of  the  estimate  of  value. 

Cbompton,  J.-- What  is  the  meaning  of  the  all^ation  tU 
the  prisoner  represented  that  there  was  due  on  acooont  of  Ae 
wort,  so  much  ? 

Parke,  B.  —The  debt  consists  of  the  amount  of  work  done,  ail 
the  agreed  or  estimated  price.  A  wrong  estimate  of  his  woik  ii 
not  a  misstatement  of  fact. 

Cbowdeb,  J. — The  dictum  of  Lord  Campbell  in  iZ.  v.  Wmttl 
as  to  a  misrepresentation  that  6L  was  owins,  must  be  taken  to 
have  reference  to  the  supposition  of  some  existing  agreement  fif 
5/.,  and  not  to  a  mere  overcharge  of  5L  upon  an  account. 

Pollock,  C.  B. — But  suppose  a  man  having  sold  a  customert 
hat,  should  say  to  a  third  person,  *'  now  I  wiU  show  you  hoir  to 
get  5L ; "  and  when  the  customer  returned,  shonld  demand  as' 
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reeeiye  as  the  price  of  the  hat  5L  12«. — the  price  which  he  nsoally  R*o* 
eharffed  being  I2s.;  might  not  he  be  indicted  under  the  statute  qatks. 
toac  obtaining  money  by  false  pretences?  

ACaaUe. — ^It  is  submitted  that  he  clearly  might ;  and  the  case        185& 
suggested  shows  that  in  truth  it  is  not  a  question  of  averment,  but  ^^ 
a  question  of  evidence.     The  proper  averment  is  that  the  prisoner  _ 
knowingly  falsely  pretended  that  more  was  due  than  was  due ; 
and  if  rae  evidence  shows  that  it  was  merely  an  erroneous  estimate 
<tf  value,  the  jury  would  not  find  that  the  prisoner  knew  the  state- 
ment to  be  false. 

Pollock,  C.  B. — We  are  all  agreed  that  this  conviction  cannot  Judgment 
be  supported.     WaoUey^s  case  is,  at  first   sight,  apparently  an 
authority  in  favour  of  this  indictment ;  but  my  brother  Parke  has 
infbnnea  us  that  the  attention  of  the  court  was  not  drawn  to  the 
ibnn  of  the  indictment  in  that  case;  and  that -the  question  there 

-  was  whether,  in  point  of  fact,  the  conviction  could  be  sustained 
g  under  the  statute  ?  Now  it  can  hardly  be  contended  that  a  man 
B    wfao^  ordinarily  selling  an  article  for  12«.,  sells  it  on  one  occasion 

ibr  15<.,  is  fmiij  of  obtaining  money  bjy  fidse  pretences;  and 
^^  eoDsidering  that  in  the  present  case  the  mdictment  charges  only 
^  that  the  prisoner  knowinglv  falsely  pretended  that  a  certain  sum 
^    was  due  and  owing  to  him  m  respect  of  work  which  he  had  done ; 

and  that  that  averment  may  involve  questions  of  law  as  well  as  (act 
^  —we  think  that  the  indictment  is  bad.  The  statement  may  have 
^  tamed  upon  a  question  whether  the  period  of  credit  was  two  or 
^  throe  months ;  ror  whether  a  sum  of  money  is  or  is  not  due  involves 
**  many  questions  both  of  law  and  fact — the  price,  the  inalue,  the 
^  period  of  credit,  and  the  terms  of  payment;  and  the  mere  allegation 
^  therefore  that  a  prisoner  pretended  that  money  was  due,  does  not 
^  ifqpear  to  us  to  be  a  sufiBciently  precise  allegation  of  the  false 

pretence  of  any  existing  fact,  so  as  to  bring  tne  case  within  the 
£  :  statute.  The  allegation  of  the  false  pretence  ought,  at  all  events, 
^  to  be  so  predse,  tluit  any  one  reading  it  should  be  able  to  predicate 

what  the  fact  was  which  the  prisoner  pretended  to  exist ;  and  as 
■2  that  upears  to  us  not  to  be  the  case  here,  judgment  must  be 
^  arrestecL    For  my  own  part,  I  entertun  a  strong  opinion  that  the 

statute  does  not  apply  at  all  to  cases  in  which  the  transaction 

-  between  the  parties  is  really  one  of  buying  and  selling.(a)  If  the 
wbole  transaction  is  grounded  in  fraud,  as  if  a  shop  was  opened 
finr  the  sale  of  wooden  nutmegs,  the  statute  would  of  course  apply; 
bot  when  a  shop  is  opened  in  the  ordinary  way  of  business  for 
tbe  purpose  of  carrying  on  a  particular  trade,  I  do  not  think  the 
tradesman  is  liable  to  an  indictment  if,  in  the  course  of  a  particular 
ttansaction,  he  misrepresents  the  quality  or  value  of  an  article. 

Pabkx,  B. — £  am  of  the  same  opimon.  I  think  the  judgment 
ooght  to  be  arrested,  because  the  statute  only  applies  to  false 
pretenees  of  some  existing  fact,  and  this  indictment  is  not  so 
finamed  as  to  make  it  necessary  to  prove  a  false  pretence  of  any 

(a)  See  J2:  ▼.  EagUXnm^  potty  p.  559. 
2  o  2 
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exlstiiig  fact  Every  allegation  is  consistent  with  the  suppooh 
a  false  claim  for  more  than  the  work  was  really  worth ;  and  U 
the  statute  applicable  to  snch  a  case,  would  shake  many  tn 
tions  which,  though  certainly  not  fair  in  themselves,  are  sti 
rmm  fsmxi  ^^^^ct^Wc.  lu  K  V.  WooUcyy  thc  qucstiou  reserved  had  refc 
'^^nuMau  entirely  to  the  facts ;  and  there  was  no  point  made  as  to  the 
oHTckarge.  of  indictment.  The  facts  there  were  that  the  prisoner  had 
a  false  representation  as  to  the  state  of  the  accounts  bet 
the  prosecutor  and  a  club ;  and,  although  the  prosecutor  hi 
means  of  detecting  the  misstatement,  the  court  held,  that  hk 
would  not  exonerate  the  prisoner.  In  the  present  case  th 
clearly  nothing  in  the  indictment  to  make  it  necessary  to 
more  than  a  mere  matter  of  opinion ;  and  it  would  be  frightl 
make  a  workman,  who  even  fraudulently  charges  too  much  f 
work,  liable  to  indictment  under  this  statute. 

WiOHTMAN,  J. — I  also  think  that  this  indictment  is  bad 
order  to  brin^  a  case  within  the  statute,  it  is  essential  tha 
person  charged  should  make  a  false  statement  as  to  the  exie 
of  some  particular  specified  fact  at  the  time  alleged ;  an( 
pretence  alleged  in  this  case  is  that  a  certain  sum  was  du< 
owing  in  respect  of  work  done  by  the  prisoner.  Now  it  ap 
to  me  that  that  averment  would  be  sustained  by  proof  of  fs 
such  as  have  been  suggested — that  is,  of  facts  showing  a 
overcharge  by  the  prisoner,  he  knowing  that  the  work  wa 
worth  so  much  as  he  had  charged  ;  and  such  an  overcharge  ^ 
not  in  my  opinion  come  within  the  rule  laid  down  by  the  dec 
upon  this  statute.  It  is  true  that  in  R.  v.  Woolley  the  indict 
was  open  to  the  same  objection ;  and  if  the  opinion  of  the 
had  been  taken  upon  the  indictment,  that  case  would  have 
an  authority  for  the  prosecution ;  but  the  question  reserve 
whether,  upon  the  facts  stated,  that  which  the  prisoner  had 
amounted  to  an  offence  within  the  statute ;  and  to  that  qa< 
the  decision  was  confined.  Here  we  are  asked  as  to  the  sufBc 
of  the  indictment,  and  I  think  that  if  we  were  to  hold  it 
good,  we  should  be  extending  the  act  of  Parliament  so  as  to  in 
a  vast  number  of  cases  which  were  not  contemplated  b^ 
Legislature  in  the  enactment. 

Cbompton,  J. — I  also  am  of  opinion  that  the  judgment  & 
be  arrested,  because  it  does  not  contain  any  sufficient  avennc 
the  misrepresentation  of  some  matter  as  an  existing  fact.  It 
avers  that  the  prisoner  represented  a  certain  sum  to  be  due 
that  would  be  proved  by  showing  that  he  made  a  wrong  est! 
of  amount,  or  made  a  mere  wrongful  overcharge,  or  it  may 
consisted  in  a  mere  misrepresentation  of  some  matter  of  law- 
result  of  some  nice  question  arising  upon  the  constmctiim 
special  contract.  '  All  these  considerations  are  involved  ii 
statement  that  a  sum  is  due ;  and  I  cannot  therefore  conside 
as  necessarily  amounting  to  an  averment  that  the  prisoner  mad 
false  pretence  of  an  existing  fact.  That  being  so,  the  objecti 
the  indictment,  which  was  not  taken  in  jR.  v.  WooUey,  must  pt 
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Cbowdeb,  J. — I  am  of  the  same  opinion.     Our  attention  is        *■»• 
pointedly  directed  to  the  form  of  this  indictment,  and  if,  upon       oatkb. 

looking  at  the  ayerments  therein  contained,  it  appears  to  be  consis-        

tent  with  those  averments,  that  the    prisoner  may  either  have        ^^^5. 
made  a  mere  overcharge  and  wrongful  estimate  of  the  value  of  his  paitepretmeei 
woric,  or  may  have  made  a  fabe  representation  as  of  some  existing  -^FrawbUmt 
tmot, — if  the  indictment  is  capable  of  either  interpretation,  it  is    o^erehai^ 
bed,  because  it  does  not  necessarily  disclose  an  offence.     Now  it 
eertainly  does  seem  to  me  to  be  consistent  with  this  indictment, 
that  the  prisoner  may  have  done  no  more  than  wrongfully  chaige 
for  his  work  more  than  its  just  value,  and,  after  the  explanation  of 
h  given  by  Parke,  B.^  B.  y.  Woolley  appears  not  to  be  in  point. 

Judgment  arrested. 


COURT  OF  CRIMINAL  APPEAL. 

April  28,  1855. 

(Before  Pollock,  C.B.,  Parke,  B.,  Coleridge,  Crompton, 
and  Crowder,  JJ.) 

Reg.  v.  Rundle.  (a) 

M^reaimentoflunaHc — Person  having  the  care  or  charge  of  a  lunatic — 
Charge  arising  from  natural  obligation, 

Tke  wards  cfsect.  9  of  16  ^r  17  Vict.  c.  96,  ^^  person  having  the  care  or 
charge  of  a  lunatic^  do  not  applg  to  those  who  only  have  such  care 
and  charge  by  recuon  of  the  domestic  relation  subsisting  between  them 
amd  ike  lunatic. 

iFkere,  therefore^  a  husband  was  convicted  under  that  section  of  HI- 
ireaimg  his  wifsy  he  knowing  her  to  be  a  lunatic^  though  no  proceed- 
issgs  of  any  hmd  had  been  taken  in  respect  of  her  lunacy : 

Setd  that  the  conviction  was  wrong. 

THE  following  case  was  reserved  by  Crowder,  J. : — 
The  prisoner  was  tried  before  me  at  the  last  Devon  Assizes, 
on  an  indictment  framed  upon  the  16  &  17  Vict  c.  96,  s.  9,  which 
1J0O  contained  a  count  for  a  common  assault. 

There  were  six  counts  upon  the  statute. 

The  first  count  charged  that  John  Rundle,  the  prisoner,  '^  had  the 
c«re  and  charge  of  A^melia,  his  wife,  a  lunatic,"  within  the  mean- 
ing of  the  statute,  and  that  *'  he  did  abuse  and  ill-treat  her,"  so 
JKBiiig  each  lunatic. 

Tne  second  count  charged  the  same,  substituting  the  words  that 
lie  did  ''  wilfully  neglect"  for  the  words  **  did  abuse  and  ill-treat" 

The  third  and  fourth  counts  the  same  as  the  first  and  second, 

(a)  Reported  bj  A.  Bittlkston,  Esq.,  Baurriiter-at  Law. 
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Rbo.        with  the  additional  averment  that  he  well  knew  her  to  be'^t 
BuHDLE      lunatic." 

'  The  fifth  and  sixth  coonts  were  the  same  as  the  first  and  seoond, 

1855.       substituting  only  an  averment  that  the  said  Amelia  was  ^  apentm 

in  twiit^mt  o/^^^S^  *^  "®  *  lunatic,"  for  the  averment  that  she  was  a  •'lunatic* 

(iaM<H>— ''Cars     It  appeared  in  evidence  that  for  some  conmderable  time  daxinf 

or  charger    which  the  said  John  and  Amelia  were  living  together  aa  man  md 

wife,  she  was  a  lunatic,  and  that  he  knew  her  so  to  be;  and  dat 

during  such  time  he  abused,  ill-treated,  wilfully  neglected,  aad 

assaulted  her.     The  jury  found  the  prisoner  guilty  upon  all  the 

counts  in  the  indictment 

No  proceedings  of  any  kind  had  been  taken  by  any  one  in 
respect  of  the  wife's  lunacy  or  alleged  lunacy. 

The  point  on  which  I  desire  the  opinion  of  the  Court  of  Criminil 
Appeal  is  whether  the  prisoner,  upon  this  evidence,  was  indict- 
able under  the  9th  section  of  the  said  act,  as  a  person  having  the 
care  or  charge  of  a  lunatic,  or  of  a  person  alleged  to  be  a  lunatic, 
within  the  meaning  of  the  latter  part  of  the  said  section. 

I  sentenced  the  prisoner  to  five  months  and  a  fortnight's  impri- 
sonment on  the  count  for  a  common  assault,  and  on  each  of  the 
other  counts  to  a  fortnight's  imprisonment  concurrently,  to  oqoh 
mence  at  the  expiration  of  the  first  five  months  and  a  fortni^ 
K  the  court  should  be  of  opinion  that  the  counts  upon  the  statntt 
cannot  be  sustained,  then  the  sentence  to  stand  only  on  the  oomit 
for  a  common  assault.  If  any  of  the  other  counts  be  sustainabie^ 
then  the  sentence  to  stand  also  for  the  additional  fortnight  upon 
such  counts. 

The  case  was  not  argued  by  counsel  on  behalf  of  the  prisoner. 
Stock  for  the  prosecution. — This  conviction  may  be  sustabied  I 
upon  the  counts  founded  upon  sect.  9  of  16  &  17  Vict  c  96^  '- 
wnich  provides  that,  **  if  any  superintendent,  officer,  nurse,  atten- 
dant, servant  or  other  person  employed  in  any  registered  hoaattl 
or  licensed  house,  or  any  person  having  the  care  or  charge  of  Ufj 
single  patient,  or  any  attendant  of  any  single  patient  in  oj 
way  abuse  or  ill-treat,  or  wilfully  neglect  any  patient  n 
such  hospital  or  house,  or  such  single  patient,  or  if  any  penoi 
detaining,  or  taking  or  having  the  care  or  charge,  or  ooneend 
or  taking  part  in  the  custody,  care  or  treatment  of  any  Innatie 
or  person  allied  to  be  a  lunatic  in  any  way  abuse,  ill-trait 
or  wilfully  neglect  such  lunatic  or  alleged  lunatic,  he  shall  k 
guilty  of  a  misdemeanor,  and  shall  be  subject  to  indictment  fa 
every  such  offence,  or  to  forfeit  for  every  such  offence,  in  a  sum' 
niary  conviction  thereof  before  two  justices,  any  sum  not  ex- 
ceeding 20L  Now  the  question  is,  whether  a  husband  has,  witUi 
the  meaning  of  that  section,  ^' the  care  and  charge"  of  his  wife^ 
he  knowing  her  to  be  lunatic,  although  her  lunacy  has  not  beei 
ascertained  by  any  legal  proceeding.  The  statute  m  question  wtf 
passed  for  the  purpose  of  amending  the  former  act  (8  &  9  Yict 
c.  100),  which,  except  as  amended,  continues  in  fbice;  and  by 
sect.  56  of  that  act  provision  is  made  ^  that  if  any  superintendent; 
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Mcer,  mine,  attendant,  senrant  or  other  person  employed  in  any       Bm. 
Soensed  house  or  registered  hospital  shall  in  any  way  abuse  or     k,j,^|^ 

It-treat  any  patient  confined  therein,  or  shall  wilfully  neglect  any        

nch  patient,  he  shall  be  deemed  guilty  of  a  misdemeanor."    That       ^^^^• 

motiotk  18  limited  to  the  cases  of  persons  confined  in  licensed  houses  jy/  frrafmcwf  of 

0r  registered  hospitals;  but  sect.  90  provides  for  another  class  odmuuic—^'Care 

persons — namely,  single  patients  boaided  and  lodged  for  nrofit  in    or  charge,'' 

wj  bouse  other  than  a  registered  hospital,  asylum  or  licensed 

boose ;  and  that  section  does  not  enact  the  same  penalty  against 

D-trestment  as  is  contained  in  sect.  56.    It  requires  the  persons 

irho    take  chaijge  of  lunatics  in  that  way  to   have  the  same 

■der  and  medical  certificates  as  are  required  upon  the  reoep- 

ion  of  a  patient  into  a  licensed  house,  and  to  transmit  oertam 

itstements  to  the  commissioners,  and  to  cause  the  patient  to  be 

risited  once  a  fortnight  by  a  medical  attendant,  who  derives  no 

frafit  from  the  care  of  the  lunatic,  making  it  a  misdemeanor  not 

to  comply  with  those  requirements.     Then,  examining  sect  9 

vith  raerence  to  these  provisions,  it  seems  clear,  that  the  first 

|Brt  of  the  section  is  sufficient  to  include  both  classes  of  cases, 

nd  to  protect  from  ill-treatment  both  single  patients  and  also 

latients  confined  in  hospitals  or  registerea  houses.     For  what 

fsrpose  was  the  latter  part  of  the  clause  added?    What  dass  of 

lersons  is  left  to  be  dealt  with  by  that  part  of  the  clause  ? 

'  Pabkb,  B. — Not  husbands  and  wives  I  apprehend.     The  hus- 

bnd  IS  bound  by  law  to  take  the  care  ana  charge  of  his  wife; 

and  the  latter  part  of  the  section  in  question  means  only  that  any 

•ther  person  having  the  care  or  charge  of  a  lunatic,  whether  for 

hire  or  not,  but  otherwise  than  by  reason  of  domestic  relationship, 

Aoold  be  guill^  of  a  misdemeanor  by  ill-treating  the   patient 

CDtrosted  to  theur  care. 

iSSfodL— The  words  of  the  section  are  clearly  applicable  to  the 
MM  of  a  husband  or  father,  who,  as  such,  has  the  care  and  charge 
of  a  Imiatic;  and  it  is  probable  that  they  were  intended  to  apply 
M  them,  because  the  earlier  part  of  the  section  includes  all  the 
yenons  who  have  charge  of  lunatics  for  hire ;  and  very  few  people 
.iriU  be  found  ready  to  take  charge  of  lunatics  gratuitously  except 
.jlhwio  who  are  bound  to  them  by  relationship. 
t  PoLLOOK,  C.  B. — The  latter  part  of  the  section  may  apply  to 
Imvsoqs  in  the  situation  of  guaroians,  or  to  an  apothecary  called 
a  to  attend  a  lunatic  patient ;  because  he  would  be  a  person  taking 
fsit  IB  the  treatment  of  a  lunatic 

;  Atorl.— Sect  68  of  a  statute  in  pari  materid  (16  &  17  Vict 
a  97)  shows  that  the  Legislature  had  under  its  consideration  the 
OHS  of  lunatic  patients  being  under  the  care  of  relatives  only ;  for 
Ikat  section  makes  provision  for  the  removal  to  asylums  of  several 
ises  of  persons — namely,  lunatics  wandering  at  lar^e ;  lunatics 
r  ttnder  jvoper  care  and  control ;  and  also  any  lunatic  "  cruelly 
\itd  or  neglected  by  any  relative  or  other  person  having  the 
cr  charge  of  him."  It  is  submitted,  that  the  meaning  of  the 
wwds.in  seet  9  is  the  same. 
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Rno.  Parke,  B. — Sect  68  impoees  no  penalty ;  it  only  proTidet  tint 

RuiTDLB.     P^op^^  ^^^  ^^^  be  taken  of  lunatics  who  are  neglected  by  their 

relations ;  and  in  that  section,  the  word  *' relative    is  used ;  bat  il 

1855.        is  not  in  sect.  9.  > 

JUtrx^mBHt  of     Cbowder,  J. — ^You  read  sect  68  as  if  it  were  •*  relative  having 
bmatic—'' Care  the  care  or  charge,  or  other  person^  whether  relative  or  not, 
or  cAorye."    having  the  care  or  charge." 

Stock.  — Yes ;  and  that  gives  an  explanation  of  the  general  words 
in  sect  9,  "any  person  having  the  care  or  charee." 

CoLEBiDGE,  «J. — Sect  68  seems  not  to  appfy  at  all  to  cases  of 
authoritative  charge. 

Stock — So  the  latter  part  of  sect  9.  It  is  the  first  part  of 
sect  9  which  relates  to  cases  of  authoritative  charae.  fiecL  68 
refers  to  the  form,  Schedule  F.,  No.  I — and  in  that  form  the  woid 
relative  is  left  out — showing  that  the  Legislature  conaidered  the 
case  of  a  relative  included  under  the  words  '^  persons  having  the 
care  or  charge  of  him,"  which  are  found  in  the  form. 

Coleridge,  J.  —  Then,  according  to  your  construction  of 
sect  68,  it  would  not  applv  to  the  case  of  a  lunatic  residing  wilk 
his  father  and  ill-used  by  his  brother,  because  the  brother  wooU 
not  in  that  case  have  the  care  or  charge  of  him. 

Stock. — Both  would  probably  be  considered  as  having  the  care 
or  charge. 

Crowder,  J. — Here,  however,  the  care  and  chaise  are  wholly 
independent  of  the  lunacy.  The  wife  happens  to  be  lunatic; 
but  the  care  and  charge  does  not  arise  from  that 

Pollock,  C.  B. — ^e  are  all  of  opinion  that  so  much  of  this 
conviction  as  relates  to  the  question  of  the  wife's  lunacy  and  the 
punishment  contingent  thereon  cannot  be  sustained.  For  myself 
I  give  this  reason  only,  that,  upon  reading  sect  9  of  this  act  of 
Parliament,  and  comparing  it  with  the  former  act  and  with  c  97 
of  the  same  session,  it  seems  to  me  that  it  was  not  intended  to 
interfere  with  care  and  charge  arising  out  of  relations  of  a  purely 
domestic  nature,  and  to  superadd  to  the  ordinary  obligations  under 
which  any  master  of  a  family  lies  as  a  &ther,  husband,  guardiiQ 
or  other  relative,  the  weight  and  authority  of  an  act  of  Parliament 
imposing  penalties  beyond  those  which  the  ordinary  law  of  the 
land  would  impose.  A  person  in  the  relation  of  husband,  father 
or  guardian,  who  ill-uses  those  under  his  control,  is  liable  to  be 

Sunished  by  the  ordinary  law ;  but  I  think  that  this  enactment 
oes  not  apply  to  a  care  and  charge  arising  from  the  ordinaiy 
domestic  relations  of  life,  because  the  person  ill-treated  happens  to 
be  lunatic,  and  where  she  would  be  under  the  care  and  cnaige  of 
the  person  accused,  even  if  not  lunatic.  Although  it  has  been 
ingeniously  argued,  that  the  provision  in  the  earlier  part  of  sect  9 
of  c.  96  exhausts  all  other  classes  and  leaves  the  latter  wcurds 
applicable  only  to  relatives ;  and  that  this  construction  is  supported 
by  the  words  used  in  sect.  68  of  c  97, 1  cannot  accede  to  that  aigo- 
ment ;.  for,  first,  all  other  classes  are  not  exhausted  by  the  eaiStf 
words ;  because  there  are  no  doubt  many  persons  casually  em- 
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idoyed  in  taking  oare  of  lunatics,  when  they  are  brouffht  up  for        ^^o* 
examination  or  otherwise,  who  would  not  come  under  tne  earlier     r^i^lb. 

words,  but  are  included  in  the  latter  words  of  the  section.     And,        * 

secondly,  the  argument  itself  has   not   the  same  weight  when        i^^^* 
applied  to  an  act  of  Parliament  as  it  would  have  if  applied  to  other  fii.freaimmi  of 
diocuments,  the  precise  wording  of  which  is  more  carefully  con-  /imoitc— **  Care 
aidered.    For  these  reasons  I  nave  come  to  the  conclusion  that    ^  charger 
the   section  was  not    intended    to    apply  to  a  mere  domestic 
custody. 

Parke,  B. — I  am  of  the  same  opinion.  I  entirely  concur  with 
the  Lord  Chief  Baron  that  this  section  only  applies  to  such  per- 
sons as  have  the  charge  and  care  of  lunatics  otherwise  than  by 
reason  of  natural  duty,  and  does  not  extend  to  the  case  of  a  hus- 
band with  respect  to  his  wife,  or  to  a  parent  with  respect  to  his 
child.  Persons  standing  in  that  relation  to  a  lunatic  cannot  be 
considered  as  having  the  care  and  charge  of  him  in  the  same  sense 
in  which  those  wor&  are  applied  to  other  persons  in  this  section ; 
and  though  sect.  68  of  c  97  uses  the  word  ^'  relative  "  in  conjunc- 
tion with  the  words  ^^  having  care  or  charge,"  it  does  not  extend 
tbe  operation  of  sect.  9 ;  nor,  indeed,  impose  any  punishment  for 
the  neglect  of  the  relative,  but  only  provides  for  the  proper  treat- 
ment of  the  patient. 

Coleridge,  J.,  Ceompton,  J.,  and  Crowdeb,  J.,  concurred. 

Conviction  quashed,  except  as  to  one  count 
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COURT  OF  CRIMINAL  APPEAL. 

June  2,   1855. 

(Before  Campbell,  C. J.,  Aldebson,  R,  Erle,  J.^  Plait,  R, 
and  Cbowdeb,  J.) 

Reg.  v.  Thomas  Smith,  (a) 

Felonious  receipt  of  stolen  goods — Emdenes — Property  in  ike 
possession  of  another  person  under  the  eofUrol  ^  priaomer. 

Upon  the  trial  of  an  ifidictment  for  feloniously  receiving  a  tioien  x 
it  was  proved  that  the  prisoner^  who  had  been  present  ai  ike  Otne  wkm 
the  watch  was  stoteUy  afterwards  went  to  the  prosecutor^  amd  offereils 
get  it  hack  for  him.  The  prosecutor  agreed  to  pasf  a  ram  of  mem§i 
and  sent  a  woman  with  the  prisoner  to  fetch  the  watek.  Tkeg  wsst 
to  a  room^  where  was  another  man^  who  placed  the  waiek  upon  tk 
table;  and  the  prisoner  directed  the  woman  to  take  ii  to  ike proseeetsr^ 
which  she  did. 

The  jury  were  directed^  that  if  they  believed  thai  the  priaoner  knew  <k 
watch  to  have  been  stolen^  and  aUo  believed  thai  ii  was  m  ike  custedj 
of  another  person  with  the  cognizance  of  the  prisoner^  thai  persss 
being  one  over  whom  the  prisoner  had  absolute  conirolf  so  Aatdk 
watch  would  be  forthcoming  if  he  ordered  O^  there  was  cmple  ewidmt 
to  justify  them  in  convicting  the  prisoner. 

The  jury  found  a  verdict  of  guilty^  stating  their  beliefs  ikai  ikou^  Ik 
f catch  was  in  the  hands  of  another^  ii  was  in  ike  primmet's  alsthti 
control. 

Heldy  that  the  direction  was  rights  and  the  convieOon  warranied  by  Ik 
evidence^  although  the  same  evidence  would  also  hope  warrtmkd  i 
conviction  for  larceny. 

THE  following  case  was  reserved  by  the  Recorder  of  Brigb- 
ton: — 
At  the  Quarter  Sessions  of  the  peace  for  the  boron^  of  Biu;fatoD, 
holden  &c.^  on  the  8th  day  of  May,  1855,  the  prisoner  Tnomts 
Smith  was  indicted  for  feloniously  receiving  a  stolen  watch,  tbe 
roperty  of  John  Nelson,  knowing  the  same  to  have  been  stQlOi 
t  was  proved  that  John  Nelson,  the  prosecutor,  between  eleren 
and  twelve  o'clock  at  night  of  the  12th  of  April  in  this  year,  was 

(a)  Repprtod  bj  A  Bittlkstoh,  Esq^  BArrirter*«l*Law. 
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a  public-house  called  the  Globe,  in  Edward-street,  in  the  said  R«o. 

>rough.    He  was  in  company  with  a  prostitute,  named  Charlotte  smith. 

'uncan,  who  lodged  in  a  room  of  a  house.  No.  17,  l^mas-street,  

righton,  which  belonged  to  the  prisoner,  of  whom  she  rented  the  iws. 

K>m.  JVom'cmi 

The  prisoner  and  five  or  six  other  persons  were  present  in  the  ree^— 
>artment  in  the  Globe  Inn  when  the  prosecutor  and  Charlotte  -BWefaice. 
Duncan  entered*  While  the  prosecutor  was  drinking  in  the  Globe, 
8  watch,  being  the  watch  named  in  the  indictment,  was  taken 
om  his  person  by  some  one  who  forced  open  the  ring  which 
icured  the  watch  to  a  guard.  The  prosecutor  heard  the  click  of 
le  ring  and  immediately  missed  his  watch  and  taxed  the  prisoner 

I  the  thief.  A  policeman  was  sent  for  and  a  partial  search  was 
lade,  but  the  watch  was  not  found.     The  prisoner  was  present 

II  that  time.  Soon  after  the  loss  of  the  watch,  the  prosecutor  and 
le  girl  Charlotte  Duncan  went  together  to  Charlotte  Duncan's 
>om  in  Thomas-street  After  they  had  been  there  together  little 
lore  than  an  hour,  the  prisoner  came  into  the  room  where  they 
'ere,  and  said  to  the  prosecutor  ^'  Was  not  yon  in  the  Globe,  and 
id  not  you  lose  jrour  watch  ?"  The  prosecutor  said  **  Yes."  The 
risoner  then  said,  **  What  would  you  give  to  have  your  watch 
ack  again?"  Prosecutor  said  "I'd  give  a  sovereign.''  Prisoner 
lien  said  ^  Well,  then,  let  the  young  woman  come  along  with  me 
nd  I  will  get  you  the  watch  back  again."  Charlotte  Duncan 
nd  the  prisoner  then  went  together  to  a  house  close  by,  in  which 
be  prisoner  himself  lived.  They  went  together  into  a  room  in 
rhicn  HoUands  was.  This  was  nearly  one  o'clock;  there  was  a 
able  in  the  room.  On  first  going  in  Charlotte  Duncan  saw  there 
ras  no  watch  on  the  table :  but  a  few  minutes  afterwards  she  saw 
be  watch  there.  The  prisoner  was  dose  to  the  table.  She  did 
lot  see  it  placed  there,  but  she  stated  it  must  have  been  placed 
here  b^  Hollands,  as  if  the  prisoner  to  whom  she  was  talking  had 
ilaced  it  there  she  must  have  observed  it.  The  prisoner  told  Char- 
Dtte  Duncan  to  take  the  watch  and  go  and  get  the  sovereign. 
>be  took  it  to  the  room  in  17,  Thomas-street,  to  the  prosecutor^ 
nd  in  a  few  minutes  the  prisoner  and  Hollands  came  to  that  room. 
loUands  asked  for  the  reward.  The  prosecutor  gave  Hollands 
\s.  6d.s  and  said  he  believed  the  watch  was  stolen,  and  told  him  to 
«  oflT.  Hollands  and  the  prisoner  then  left;.  The  prisoner  did 
iot  then  say  anything,  nor  did  the  witnesses  see  him  receive  any 
Qoney.     Hollands  absconded  before  the  triaL 

The  recorder  told  the  jury  that  if  they  believed  that  when  the 
irisoner  went  into  the  room,  17,  Thomas-street,  and  spoke  to  the 
irosecutor  about  the  return  of  the  watch,  and  took  the  girl 
Duncan  with  him  to  the  house  where  the  watch  was  ^ven  up,  the 
irisoner  knew  that  the  watch  was  stolen :  and  if  the  jury  beUeved 
hat  the  watch  was  then  in  the  custody  of  a  person  with  the 
(OCTizance  of  the  prisoner,  that  person  being  one  over  whom  the 
)n8oner  had  absolute  control,  so  that  the  watch  would  be  forth- 
coming if  the  prisoner  ordered  it,  there  was  ample  evidence  to 
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Bbo.       justify  them  in  convicting  the  prisoner  for  feloniously  receiving 

SiOTH       ^®  watch. 

'  The  jury  found  the  prisoner  guilty;  and,  in  answer  to  a  question 

1855.  from  the  recorder,  stated  Aat  they  believed  that,  though  the  watch 
FdomUmi  ^^  ^°  Hollands'  hand  or  pocket,  it  was  in  the  prisoner's  absolute 
rtee^^  controL  Sentence  was  passed  on  prisoner,  but  was  respited  until 
EmdMM.     the  opinion  of  the  court  could  be  taken. 

The  question  for  the  opinion  of  the  court  is  whether  the  con- 
viction of  the  prisoner  is  proper. 

CrecLsyy  for  the  prisoner. — The  direction  of  the  recorder  wia 
wrong  and  the  conviction  wrong.  There  was  no  sufficient  proof 
of  a  possession  by  the  prisoner ;  or,  if  Hollands'  jpossesaion  is  to  be 
treated  as  the  pnsoner  s,  then  there  is  no  proof  that  the  watch  was 
stolen  by  some  other  person.  The  direction  would  mislead  the 
jury ;  because,  if  the  transaction  at  the  Olobe  Inn  is  relied  upon 
as  showing  concert  between  the  prisoner  and  Hollands,  then  the 
evidence  shows  a  stealing  by  them  and  not  a  receiving*  The  pro- 
secution, in  order  to  make  out  the  charge  of  receiving,  were  bound 
to  lay  before  the  Jury  evidence  that  the  stealing  was  by^  some 
other  person :  (2  Kussell  on  Crimes  (ed.  Greaves)  247,  citing  K 
V.  Density,  6  Car.  &  P.  399,  per  Patteson,  J.) 

Platt,  B. — Was  not  the  prisoner  also  indicted  for  steaHng  the 
watch? 

Creasy. — Yes;  but  he  was  acquitted  of  that  charge  the  itsj 
before  he  was  tried  for  receiving.  That  circumstance,  however, 
ought  not  to  prejudice  his  case ;  and  it  is  submitted  that  no  act  of 
receiving  is  proved  aptinst  him.  If  Hollands  was  the  thief,  the 
stolen  property  continued  in  his  possession  throughout;  and  ac- 
cording to  the  decision  of  the  majority  of  the  judges  in  A  v. 
Wiley,  20  L.  J.  4,  M.  C. ;  2  Den.  C.  C.  37,  neither  the  droum- 
stance  that  the  property  was  in  the  prisoner's  house  nor  the  ex- 
pressions which  he  used,  would  afibra  any  sufficient  evidence  of  t 
?)S8e8sion  by  him.  (He  referred  to  the  judgments  of  Alderson  K, 
latt,  B.,  and  Patteson,  J.,  in  iZ.  v.  fVil^.)  The  possession  of 
the  girl  was  as  agent  for  the  prosecutor,  not  for  the  prisoner. 

Lord  Campbell,  C.  J. — I)o  you  say  that  there  cannot  be  any 
case  of  joint  possession  by  thief  and  receiver  ?  I  think  all  the 
judges  in  R,  v.  Wiley  agreed  that  there  might. 

Alderson,  B. — In  that  case  the  jury  were  not  prcmeriy  fi- 
rected  ;  but  here  the  very  distinction  taken  in  that  case  has  been 
explained  to  the  jury. 

Creasy. — But  there  is  no  evidence  here  of  any  such  posaesnon 
by  the  prisoner,  as  the  judges  held  to  be  necessary. 

Platt,  B. — The  prisoner  claims  dominion  over  the  watch. 

Eble,  J. — **  Possession"  is  one  of  the  most  vague  of  all  vague 
terms,  and  shifts  its  meaning  according  to  the  subject-matter  to 
which  it  is  applied, — varying  very  much  in  its  sense,  as  it  is  intro- 
duced either  mto  civil  or  into  criminal  proceedings.  But  what 
principle,  do  you  say,  is  to  be  extracted  from  R.  v.  Wiley  f 

Creasy. — This  at  least — that    mere  companionship  with   the 
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thief  and  a  corrupt  bargaiDing  for  the  stolen  property,  are  not        ^^^• 
enough  to  render  a  man  liable  to  conviction  as  a  receiver.     Parke,       sioth. 

B.,  in  his  judgment,  points  out  the  distinction  between  a  receiving       

of  the  stolen  goods  within  the  statute,  and  a  receiving  of  the  thief,        ^J^ 
he  keeping  possession  of  the  goods.    Patteson,  J.,  also  lays  it  down     peioitumt 
that  to  constitute  the  offence  of  receiving  the  goods  must  be  under     reoe^^— 
the  prisoner's  control.     Between  the  theft  and  the  completion  of     -^'»*«»<' 
that  transaction,  which  is  presented  as  evidence  of  a  felonious  re- 
ceiving, something  must  occur  to  transfer  the  possession ;  and  in 
this  case  the  lapse  of  time  between  the  stealing  and  the  supposed 
evidence  of  receiving,  is  very  short.     Everything  therefore,  points 
to  a  joint  participation  between  Hollands  and  the  prisoner  from 
^the  beginning;  and,  indeed,  the. prisoner  was  charged  with  the 
theft  at  the  tmie. 

Erle,  J. — What  evidence  is  there  that  Hollands  was  the 
thief? 

Creasy, — Possession  of  the  watch  recently  after  it  was  stolen ; 
and  if  the  prisoner  had  possession  of  it  at  all,  his  possession  also 
was,  under  the  circumstances,  evidence  of  stealing  and  not  of  re- 
ceiving. 

No  counsel  appeared  for  the  prosecution. 

Lord  Campbell,  C.  J. — I  am  of  opinion  that  this  conviction  is  Judgment 
right ;  and  the  direction  of  the  learned  recorder  unexceptionable. 
According  to  all  the  cases,  and  the  dicta  of  the  judge's'  manual, 
possession  of  the  stolen  property  is  unnecessary  in  order  to  con- 
stitute the  offence  of  receiving ;  and  to  lay  down  the  contrary, 
would  indeed  be  proclaiming  impunity  for  the  receivers  of  stolen 
goods.  Further,  according  to  the  decisions,  including  Wiley's  case, 
there  may  be  a  joint  possession  by  the  thief  and  the  receiver,  and 
it  is  a  question  for  the  jury  whether  there  has  been  such  a  posses- 
sion. In  Wiley*$  case,  a  majority  of  the  judges  thought  that  that 
question  had  not  been  properly  left  to  the  jury ;  and  that  was  the 
ratio  decidendu  Here  the  case  was  properly  left  to  the  jury ;  and 
I  should  say,  adopting  the  expression  of  the  recorder,  that  there 
was  ^  ample  evidence"  to  justify  the  jury  in  coming  to  the  con- 
clusion at  which  they  did  arrive.  They  might  certainly,  upon  this 
evidence,  have  come  to  a  different  condusion,  and  they  might  have 
believed  that  Smith  was  the  thief.  If  the  prisoner  had  been  in- 
dicted for  larceny,  and  the  jury  had  found  him  ^ilty,  I  should 
have  thought  that  they  had  come  to  a  right  condusion  upon  the 
facts ;  and  if  the  jury  in  this  case  had  drawn  that  conclusion,  the 
prisoner  would  certainly  have  been  entitled  to  an  acquittal.  There 
was  also  another  inference  which  the  jury  might  have  drawn,-— 
namely,  that  Hollands  being  the  thief,  the  property  remained  in 
his  exclusive  possession,  and  that  Smith  acted  merely  as  the 
agent  between  him  and  the  prosecutor  to  negotiate  for  the  return 
of  the  stolen  property.  In  that  case  there  would  have  been  no 
possession  at  all  by  Smith ;  and  he  would  have  been  entitled  to 
an  acquittaL  But  the  jury  have  formed  a  different  opinion  upon 
the  evidence, — one  which  they  were  quite  justified  in  forming — 
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Bmo.        namely,  that  even  if  Hollands  was  the  tUef,  he  had  placed  the 
^'  watch  under  the  control  of  Smith  for  the  purpose  of  disposing  of 

^^       it.     We  know  from  real  life  as  well  as  from  dranoas  and  novels, 

1855.  that  such  arrangements  are  actually  made  as  that  between  Peacbum 
and  Lockit  in  the  Sugar's  Opera;  and  if  in  pursuance  of  an 
arrangement  between  Smith  and  Hollands,  the  property  was  de- 
posited in  a  place  where  it  would  be  under  the  control  of  Smith, 
there  would  be  a  possession  by  Smith  as  well  as  Hollands,  if  the 
possession  of  Hollands  continued.  What  took  place  at  the  time 
when  the  watch  was  deliyered  up,  aflforded  evidence  of  some  sudi 
arrangement,  and  I  therefore  am  clearly  of  ofnnion  that  there  wu 
evidence  for  the  jury  of  a  possession  by  Smith  of  the  stolen  chattel, 
he  knowing  it  to  have  been  stolen. 

Alderson,  B. — I  also  think  that  there  was  abundant  evidence 
from  which  the  jury  might  not  unreasonably  draw  the  inference 
that  the  prisoner  was  the  receiver.  They  mi^ht  have  drawn  the 
conclusion  that  he  was  the  thief;  but  they  might  also  believe  his 
own  statement  and  think  that  he  had  not  stolen  but  received  the 
watch.  K  the  watch  was  delivered  to  the  prisoner,  he  knowing  it 
to  be  stolen,  for  the  purpose  of  obtaining  money  by  returning  it 
to  the  owner,  what  difference  does  it  make  whether  Hollands  wu 
a  party  to  that  arrangement?  The  prisoner  was  exercising  con- 
trol over  and  dealing  with  the  stolen  property. 

Erle,  J. — I  doubt  whether  the  word  "recdve"  in  the  statute 
is  used  as  equivalent  to  '^  receive  into  possesrion."  I  do  not  think 
that  possession  is  a  word  properly  applicable  to  the  subiect;  and 
Patteson,  J.  in  B.  v.  Wiley,  appears  to  me  to  employ  a  better  ex- 
pression when  he  says — ^that  m  order  to  constitute  a  recaving 
manual  touch  is  not  necessary ;  but  it  is  enough  if  the  receiver  has 
control  over  the  property  stolen.  In  that  view  of  the  subject  the 
direction  of  the  Becorder  was  right;  and  the  evidence  warrants  the 
finding. 

Platt,  B. — Although  there  was  some  evidence  of  Smith  htm 
the  thief,  there  certainly  were  circumstances  in  the  case  whid 
might  well  lead  the  jury  to  suppose  that  some  other  person  hd 
committed  the  robbery;  for  the  stolen  property  is  immediateb 
missed,  the  prisoner  charged  with  the  theft  and  a  partial  seaidi 
made,  yet  no  watch  found. 

Cbowdeb,  J. — I  also  think  the  direction  rij^t,  and  the  J1117 
justified  in  finding  the  prisoner  guilty.  They  certainly  might  oob- 
dude  that  Hollands  was  the  tmef ;'  and  then  the  question  woqU 
arise  whether  the  watch  was  ever  under  the  control  of  Smith. 
Upon  this  evidence  I  think  it  was;  and  that  the  conviction  is 
right 

Convidum  offUvuJL 
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COURT  OF  CRIMINAL  APPEAL. 

•7tt/y9,  1855. 

(Before  Jervis,  C.J.,    Pollock,  C.B.,    Pabke^  B.,    Alder* 

SON,     B.,       MaULE,    J.,       WiGHTMAN,    J.,      CrESSWELL,    J., 

Erle,  J.,  Platt,  B.,  Williams,  J.,  Martin,  B.,  and  Cromp- 
TON,  J.) 

Reg.  v.  Eagleton.  (a) 

Misdemeanor — Attempt  to  commit — Indictment — Fraud — Breach  of 
ecntract — Delivering  short  weight — False  pretences — Attempt  to  obtain 
money — Obtaining  credit  in  account. 

An  indictment  in  one  count  charged  A,  tdth  a  fraud;  alleging  that  he 
had  contracted  with  the  guardians  of  the  poor  to  deliver  to  the  out-door 
poor  of  a  certain  parish  loaves  of  bread  of  a  certain  weighty  at  a 
certain  price  ;  but  that  he  had  delivered  to  different  poor  people  loaves 
^  less  weighty  intending  to  deprive  them  of  proper  and  sufficient  food 
and  sustenanecj  and  to  endanger  their  heaUhs  and  constitutionsj  and 
io  cheat  and  defraud  the  guardians. 

Mdd,  thai  this  count  could  not  be  sustained^  as  the  delivery  of  a  less 
quasUity  than  that  contracted  for  was  a  mere  private  frauds  no  false 
weights  or  tokens  having  been  used 

Amoiker  count  charged  the  defendant  with  attempting  to  obtain  money 
from  the  guardians  by  falsely  pretending  to  the  relieving  officer  that 
he  had  delivered  to  certain  poor  persons  certain  loaves^  and  that  each 
loaf  was  of  a  certain  weight. 
The  evidence  was  that  he  had  contracted  to  deliver  loaves  of  the  specUied 
weight  to  any  poor  persons  bringing  a  ticket  from  the  relieving  officer^ 
and  that  the  duty  of  the  defendant  was  to  return  those  tickets  at  the 
end  of  each  weeky  together  with  a  written  statement  of  the  number  of 
loaves  delivered  by  him  to  the  paupers  ;  whereupon  he  would  be  credited 
for  that  amount  in  the  relieving  officer^s  booky  and  the  money  would  be 
paid  at  the  time  stipulated  in  die  contract^  namely^  at  the  end  of  two 
months  from  a  day  named  The  defendant  having  delivered  loaves  of 
leu  than  the  specific  wighty  returned  the  tickets^  and  obtained  credit  in 

(a)  Reported  bj  A.  BmuHROK,  Esq.,  Banistar-at-Law. 
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Rko. 

9. 

Eaoueton. 

1855. 

Mitdemianor 
^Fraud- 


account  far  the  haves  so  delivered ;  but  before  the  time  for  pojfmeiUcf 
the  money  arrived  the  fraud  v>as  discovered, 
Heldy  that  this  was  a  case  within  the  statute  against  false  pretences,  he- 
cause  the  defendant  had  been  guilty  of  a  fraudulent  misstatement  tf 
an  antecedent  facty  and  had  not  merely  sold  goods  to  the  prosecuton 
upon  a  misrepresentation  of  weight  or  quality. 


FaUe  nreimoet  Q"®^*  whether  a  case  of  the  latter  description  is  within  the  statute? 


—Attempt 
obtam 


credit. 


Heldj  also,  that  although  the  defendant  had  obtained  only  credit  in  account^ 
and  could  not,  therefore,  have  been  convicted  of  the  complete  offentt, 
he  might  be  convicted  of  an  attempt  to  obtain  money^  he  having  dom 
all  thai  depended  upon  himself  towards  obtaining  iL 

nj'^HE  following  case  was  stated  by  the  Recorder  of  Great  Twr^ 
JL    mouth : — 

The  defendant  was  tried  at  the  Quarter  Sessions  for  the  borough 
of  Great  Yarmouth^  holden  on  the  Ist  day  of  March,  1854,  upon 
an  indictment,  a  copy  of  which  is  annexed.  The  evidence  was  i 
contract  dated  27th  of  December^  1852,  and  a  bond  of  the  same 
date  (copies  of  which  are  also  annexed) ;  and  it  was  proved  thtt  , 
on  poor  persons  applying  for  out-door  relief,  the  reUeving  oflfccf  ■ 
gave  the  applicant  a  ticket  in  the  following  form: —  j 


31. 
BREAD. 


One  Loaf. 

Wm.  Hahbert. 


The  poor  person  on  presenting  the  ticket  to  the  defendant  wu  \\ 
entitled  to  receive  a  loaf,  and  could  not  obtain  a  loaf  elsewhere  on 
such  ticket.  As  many  as  twenty  of  these  tickets  were  given  on 
Saturday  the  2 Ist  of  January  last,  to  as  many  out-door  poor  bj 
the  relieving  officer,  and  the  poor  persons  on  presenting  them  to 
the  defendant  received  the  number  of  loaves  mentioned  in  the 
ticket.  By  the  course  of  dealing  the  defendant  would  return  tke 
tickets  on  the  following  week,  with  a  statement  in  writing  of  the 
number  of  loaves  he  had  supplied,  but  no  other  particular  wooU 
be  delivered,  and  the  relieving  officer  would  credit  the  defendant 
in  his  books  for  the  amount,  and  the  money  would  then  be  pud 
to  him  at  the  time  stipulated  in  the  contract. 

These  tickets  were  returned  bv  the  defendant  to  the  relieviif 
officer  with  the  note  of  the  number  of  loaves,  and  the  defendant 
had  credit  accordingly. 

It  was  objected  on  the  part  of  the  defendant  that  no  one  count 
set  out  an  offence,  and  that  the  evidence  did  not  support  any  of 
the  first  seven  counts  for  fraud,  nor  the  last  three  as  an  attempt 
to  obtsdn  money  by  false  pretences. 

The  jury  found  that  the  loaves  of  bread  fiimlBhed  by  the  de- 
fendant were  deficient  in  weight,  and  were  so  with  the  knowledge 
of  the  defendant,  and  that  he  intended  thereby  to  de&aud  the 
out-door  poor  for  whose  relief  they  had  been  ordered ;  and  that  in 
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returning   the  tickets  to   the   relieving   officer    he  intended  to       &■». 
represent  that  he  had  delivered  the  loaves  mentioned  on  them    g^^^J^, 

of  the  weight  stated  in  the  contract,  and  returned  a  verdict  of       

guilty,  1855. 

I  have  to  rec^uest  the  opinion  of  the  Court  of  Criminal  Appeal  jisgj^jjj^i,,,^ 
upon  the  objections  taken  on  the  part  of  the  defendant.  —FroM^— 

This  case  came  on  to  be  argued  at  a  sitting  of  this  court  holden  ^«^  pretm»ceM 
on  the  28th  of  April,  1854,  and  upon  that  occasion  the  court  ^j^^^^JS^ 
directed  that  the  case  should  be  referred  back  to  the  arbitrator  Okammg 
to  state  the  evidence  more  fiilly  with  respect  to  the  last  three 
counts  of  the  indictment  Subsequently  the  case  was  accordingly 
imended  by  the  addition  of  the  following  evidence. 

WiUktm   Wihon, — The  attesting  witness   to  the  contract  and 
bond  of  which  copies  are  annexed  to  the  case. 

WilUam  Harbert  (the  relieving  officer  for  the  south  district),  who 
stated  that  the  out-door  poor,  who  were  ordered  by  the  guardians 
\o  be  relieved  by  giving  them  bread,  applied  to  him,  as  relieving 
nfficer,  for  a  ticket  which  he  gives  in  the  form  set  forth  in  the 
»i0e,  being  either  for  one  loaf  or  two  loaves,  as  ordered.     That 
Aese  tickets  are  given  weekly,  and  the  poor  person  takes  the 
ticket  to  the  contractor  and  receives  the  loaf  or  loaves  as  men- 
tioned upon  it.     That  the  contractor  in  the  ensuing  week  returns 
:he  tickets  to  the  relieving  officer  giving  them,  with  a  note  stating 
:he  number  sent,  and  the  contractor  is  credited  in  the  account 
w\t\i  the  guardians  with  the  weight  of  the  bread  mentioned  on  the 
lickets,  and  is  paid  at  the  time  mentioned  in  the  contract     That 
he  loaves  delivered  to  the  poor  should  be  each  of  three  and  a  half 
>ounds  weight      That  on  the  21st  day  of  January  the  witness 
ras  the  contractor.     That  witness  on  that  day  gave  to  different 
»at-door  poor  persons  thirty- eight  tickets,  thirty-two  being  for  one 
oaf,  and  six  for  two  loaves  eacL     That  Susanna  Godfrey  had  a 
icket  for  two  loaves,  Elizabeth  Bowles  for  one,  Ann  Parker  for 
wo,  and  Elizabeth  Fean  for  one  loaf,  but  he  could  not  tell  to 
rhom  each  ticket  was  delivered.     That  all  the  thirty-eight  tickets 
;ivcn  by  the  witness  on  the  21st  day  of  January,  were  returned 
o  him  by  the  defendant  on  Monday  the  23rd  day  of  January, 
rith  a  note  in  the  defendant's  writing  stating  the  number  of  tickets 
ent  back,  and  witness  entered  them  to  the  credit  of  defendant's 
oeount  in  the  receipt  and  expenditure  book  of  the  guardians. 
That  in  the  evening  of  the  2 1st  day  of  January,  he  made  inquiry 
f  the  poor  persons  to  whom  he  had  given  tickets  as  to  the  weight 
f  the  loaves  they  had  received  from  the  defendant,  when  he  found 
hat  many  of  the  loaves  had  been  eaten  either  in  part  or  whoUy, 
3  that  the  weight  could  not  be  ascertained,  but  that  Susanna 
rodfrey  had  her  two  loaves,  Elizabeth    Bowles  her  one,  Ann 
^arker  one  of  her  two,  and  Elizabeth  Fean  her  one.     That  these 
rere  all  deficient  in  weight,  being  weighed  by  witness  or  in  his 
reeence. 

Susanna   Godfret/. — Received   a  ticket  on  the   2l8t  for  two 
aves ;  she  sent  her  son  John  with  it  to  the  defendant^  and  he 
VOL.  VL  2  p 


Jiitdameamor 

—Fraud— 

Fake  prtimetM 

—AUfompt  to 

oredH. 
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Rko.       brought  her  back  two  loaves ;  they  were  weighed  in  the  eyemng 

EAGLvrov.    *°^  ^^^^  ^^'^  short  in  weight. 

'        John  Godfrey. — Took  the  ticket  to  defendant  and  gave  it  to 

1855.       hiin,  and  received  of  him  two  loaves  which  he  gave  his  mother. 
^JZZ,^.        Elizabeth  Bowles. — Took  the  ticket  to  defendant  and  gave  it  to 
'^/fYwd-^    him,  and  received  one  loaf;  it  was  short  in  weight. 
''"^J^?^     ^^T^  Pflrr*CT-.— Received  a  ticket  for  two  loaves ;  she  sent  her 
.son  William  with  it  to  defendant  and  he  brought  her  two  lotvei^ 
which  loaves  she  gave  Harbert  on  the  Monday. 

William  Parker. — Took  the  ticket  to  the  defendant  and  gave  it 
to  him,  and  received  from  him  two  loaves  which  he  gave  to  hii 
mother. 

William  Christmas  Nutman. — Believing  officer  for  the  north 
district — delivered  twentv-one  tickets  on  the  21st  day  of  Januaiy 
to  out-door  poor  persons  for  bread ;  all  these  twenty<-one  tickets 
were  return^  to  witness  by  the  defendant  on  the  afternoon  of  the 
following  Tuesday  the  24th,  with  a  note  in  the  defendant's  writiiig 
stating  the  number  of  tickets  sent  back,  but  he  could  not  tdl  to 
whom  each  ticket  was  delivered,  but  James  Mayer,  John  Boidei^ 
James  Pitt,  and  Edward  Campbell,  were  among  the  ont-door 
poor  persons,  to  whom  he  gave  tickets.  On  the  same  day  he  gate 
an  order  to  Samuel  Lin^ood  (who  was  a  casual  poor  personX 
upon  defendant  for  two  loaves  which  were  each  to  weigh  three 
and  a  half  pounds ;  that  this  order  was  returned  to  him  on  the 
3 1st  day  of  January,  a  week  after  defendant  had  been  held  to  bail 
to  answer  a  charge  of  fraud ;  this  order  he  knew  from  Sarniici 
Lingwood's  name  being  written  by  him,  witness,  on  it.  lliis  wit- 
ness inquired  of  the  poor,  to  whom  he  had  delivered  tickets^  as  te 
the  bread  they  had  received,  and  obtained  one  loaf  from  Mayer,  one 
from  Knowles,  one  from  Pitt,  one  from  Campbell^  and  one  froa 
Lingwood,  being  all  he  could  get,  and  they  were  all  short  is 
weight. 

Samuel  Lingtoood. — Took  the  order  to  defendant  on  the  Slit 
day  of  January,  who  gave  him  two  loaves,  one  he  ate,  and  tk 
other  weighed  three  pounds  one  ounce  only. 

John  Bowles  gave  the  ticket  to  his  wife  Sarah  Bowles. 

Sarah  Bowles  took  it  to  defendant  and  gave  it  to  him ;  he  ^^ 
her  two  loaves;  she  weighed  one  and  it  was  short  in  weigiit 
nearly  four  ounces,  and  defendant  afterwards  gave  her  three  pieoa 
of  bread  to  make  up  the  weight. 

James  Mayer. — Keceived  the  ticket  ftom  Nutman ;  took  it  to 
defendant  and  left  it  with  him ;  defendant  gave  him  two  loaTO» 
one  he  ate,  and  the  other  he  gave  to  Nutman. 

Sarah  Pitts. — Keceived  the  ticket  of  Nutman,  delivered  it  to 
defendant,  and  she  had  from  him  two  loaves;  one  she  ate,  and  the 
other  she  gave  to  Nutman ;  it  was  four  ounces  and  three  quarteri 
short. 

Edward  Campbell. — Received  the  ticket  of  Nutman  and  gave  it 
to  defendant  and  received  two  loaves,  which  he  gave  to  Eliabeth 
Spanton  his  mother. 
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tbeih   SpaniotL — Gbtve  one  of  the  loaves  to  Nutman;  it        R«>* 
1  three  pounds  four  ounces  and*a-half  bare ;  the  other  was    £^0,^^^*. 

first  count  of  the  indictment  alleged  that  heretofore^  to  wit»        ^^^ 
3rd  day  of  Decern ber,  a.d.  1853,  in  the  parish  of  Great  Miidtmmmor 
itb,  &C.,  the  guardians  of  the  noor  of  the  said  parish  of    ^Fnutd— 
Yarmouth,  in  the  county  of  Norfolk,  duly  and  publicly  ^^  preui^ 
3ed  in  a  certain  county  newspaper,   to  wit,  the   Norfolk  juiiia^L$ 
r&,  for  tenders  for  the  supply  of  bread  made  from  the  best     ObuM^g 
)ld  flour,  at  per  loaf  of  three  pounds  and  one  half  of  a       ^""^^ 
br  out  relief,  from  the  24th  day  of  December  in  the  year 
d,  till  the  25th  day  of  March  then  next;  and  that  there- 
ohn  Eagleton  of  &c.,  baker,  to  wit  on  the  22nd  day  of  De- 

in  the  year  first  aforesaid,  duly  tendered,  and  he  then  and 
nly  and  in  pursuance  of  the  statutes  in  such  case  made  and 
d,  and  in  due  and  full  compliance  with  the  rules,  orders, 
Illations  made  and  issued  by  the  Poor  Law  Commissioners 
;land  and  Wales,  became  and  was  the  contractor  with  the 
ardians  for  the  supply  to  the  out-door  poor  of  the  said 
kt  such  time  and  in  such  manner  as  the  said  guardians,  or 
er  person  or  persons  duly  authorized  by  them,  should  from 

time  direct,  of  such  quantities  of  bread  made  from  the 
iisehold  flour,  in  loaves  weighing  three  pounds  and  one  half 
»und  at  sevenpence  per  loaf,  as  should  be  required  by  the 
irdians  for  the  use  of  the  out-door  poor  of  the  said  parish. 
At  after  making  the  said  engagement  and  undertaking,  and 
he  said  John  Eagleton  was  such  contractor  as  aforesaid,  to 
the  21dt  day  of  January  a.d.  1854,  at  the  parish  afore- 
iiliam  Harbert  then  being  one  of  the  relieving  officers  of 
r  of  the  said  parish,  by  the  orders  and  authority  of  the  said 
ns  of  the  poor,  then  and  there  gave  as  and  for  relief  to 
to  wit,  one  hundred  poor  persons  being  out-door  poor  of 
parish,  divers,  to  wit,  one  hundred  orders  and  tickets  signed 
be  authority  aforesaid,  by  the  said  William  Harbert,  for  the 
of  divers,  to  wit,  two  loaves  of  bread  to  each  of  the  said 
rsons  respectively.  And  that  the  said  William  Harbert 
uly  authorized  in  that  behalf  as  aforesaid,  then  and  there 
1  the  said  poor  persons  to  produce  and  show,  and  that  the 
>r  persons  did  then  and  there  produce  and  show  to  the  said  ^ 

agleton  the  said  orders  and  tickets,  in  order  that  the  said 
lagleton  might  supply  and  deliver  to  the  said  poor  persons 
vely  for  their  sustenance  and  support,  the  numoer  of  loaves 
1  in  the  said  orders  and  tickets  respectively.  And  that 
1  William  Harbert  thereby  then  and  there,  being  duly 
sed  in  that  behalf  as  aforesaid,  ordered  and  directed  the 
in  Eagleton  to  supply  and  deliver  to  the  said  poor  persons 
vely  the  number  of  loaves  of  bread  in  the  saia  orders  and 
respectively  specified,  in  pursuance  of  and  according  to  the 
r  his  said  contract  and  undertaking.  And  that  the  said 
rsons  were  not,  nor  was  any  or  either  of  them  authorized 
2  p  2 
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Bbo.        by  the  said  guardians  or  by  the  said  William  Harbert,  or  by  iny 
V-  or  either  of  them^  or  by  any  other  person  whatsoever  to  obtun, 

: '    and  that  the  said  poor  persons  were,  and  each  and  every  of  them 

1855.        was  wholly  unable  to  obtain  the  said  loaves  of  bread  or  anv  bread 

Mi^taT        whatsoever,  by  means  of  the  said  orders  and  tickets,  eLsewDere^  or 

— /Vatr<i—    from  any  other  baker  or  person  whatsoever,  but  only  from  him 

FaUe  pretences  the  said  Johu  Eagleton,  of  all  which  premises  the   aaid  John 

--Auempi  to^  Eagleton  then  and  there  had  notice.     And  that  the  said  John 

OUM^    Eagleton  then,  to  wit,  on  the  day  and  year  last  aforesaid,  at  the 

credit.       parish  aforesaid,  in  the  borough  aforesaid,  and  within  the  joria- 

diction  of  this  court,  so  being  such  contractor  as  aforesaid,  not 

regarding  his  duty  in  that  bemilf,  but  under  colour  and  pret^ice 

of  his  said  contract,  and  contriving  and  intending  to  injure  and 

defraud  the  said  poor  persons  respectively,  and  to  deprive  them  of 

Qer  and  sufficient  food  and  sustenance,  and  to  endai^ger  their 
bhs  and  constitutions  respectively,  and  further  contriving  and 
intending  to  cheat  and  defraud  the  said  guardians,  unlawfully  and 
fraudulently  supplied  and  delivered  to  divers,  to  wit,  fifty  of  the 
said  poor  persons  who  then  respectively  produced  and  showed  to 
the  said  John  Eagleton  the  said  orders  or  tickets  as  aforesaid, 
divers,  to  wit,  one  hundred  loaves  of  bread,  as  and  for  loaves  of 
bread  weighincj  respectively  three  pounds  and  one  half  of  a  poand 
each  loaf.  Wnereas  the  said  loaves  respectively,  as  he  the  aud 
John  Eagleton  then  well  knew,  were  not  of  the  weight  of  three 
pounds  and  one  half  of  a  pound  each  loaf,  but  each  of  them  wti 
of  a  far  less  weight,  to  wit,  of  the  weight  of  three  pounds  and  four 
ounces  and  no  more,  in  breach  of  his  duty  as  sucn  contractor  ai 
aforesaid,  to  the  fraud,  great  damage,  and  prejudice  of  the  said 
poor  persons  respectively,  and  to  the  great  danger  of  their  healths 
and  constitutions  respectively ;  in  contempt  of  our  said  Lady  the 
Queen  and  her  laws,  and  to  the  evil  example  of  others,  and  MguaA 
the  peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 

Second  count  same  as  first,  except  that  it  alleged  a  dehveij 
of  tickets  to  the  out-door  poor  by  William  Christmas  NQtma% 
another  relieving  officer. 

Third  count  substantially  the  same,  but  stating  the  contract  and 
duty  more  generally,  and  alleging  the  delivery  of  divers  tickets  bf 
several  relieving  officers,  not  by  naming  them. 

Fourth  count  same  as  third,  but  alleging  that  defendant  soppSed 
two  loaves  of  short  weight  to  one  Susanna  Godfrey. 

Fifth  count,  in  substance  the  same,  but  alleging  a  sapply  of 
loaves  of  short  weight  to  Elizabeth  Bowles. 

Sixth  count,  same — alleging  a  supply  of  loaves  of  short  w^ht 
to  Samuel  Lingwood. 

Seventh  count,  same — alleging  the  supply  to  James  Mayer. 

Eighth  count — That  heretofore,  to  wit,  on  the  2lBtdayof  Januaij, 
1854,  at  the  parish,  &c.,  and  within  the  jurisdiction  of  this  court, 
John  Eagleton  unlawfully,  knowingly,  and  designedly  did  fidsely 
pretend  to  one  William  Christmas  Nutman,  then  being  relieving 
officer  of  the  said  parish   of  Great  Yarmouth,  that  he  the  sud 
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John  Eagleton  had,  on  the  day  and  year  last  aforesaid,  supplied       Rmk 
and  delivered  to  one  Samael  Lingwood,  then  being  a  poor  person    «^  *' 
of  the  parish,  two  loaves  of  bread,  and  that  each  of  the  said  two      ^^^f^'* 
loaves  then  weighed  three  pounds  and  one  half  of  a  pound,  by        isss. 
means  of  which  said  false  pretence,  the  said  John  Eagleton  did    ^^.T~" 
then  and  there  unlawfully  attempt  and  endeavour  fraudulently,    ^frtmA-^ 
fidsely,  and  unlawfully  to  obtain  from  the  guardians  of  the  poor  FqUa  prtumoa 
oi  the  said  parish  a  sum  of  money  to  wit,  the  sum  of  one  shilling  r^**^*yj|J^ 
of  the  moneys  of  the  said  guardians,  with  the  intent  thereby  then      ptt^j^ 
and  there  to  cheat  and  defraud.     Whereas  in  truth  and  in  fact       emUL 
the  said  two  loaves  of  bread  did  not  each  weigh,  nor  did  either 
of  them  weigh  three  pounds  and  one  half  of  a  pound ;    against 
the  form  of  the  statute  in  esuch  case  made  and  provided,  &c. 

Ninth  count,  same  as  eighth,  but  alleging  as  the  false  pretence 
that  he  had  delivered  to  James  Mayer  loaves  weighing  three  and 
a  half  pounds  each. 

Tenth  count,  same  as  eighth,  but  alleging  a  false  pretence  made 
to  William  Harbert,  that  he  had  delivered  loaves  of  full  weight  to 
Elizabeth  Bowles. 

The  contract  which  was  annexed  to  the  case  bore  date  22nd 
December,  1853.  It  recited  the  orders  of  the  Poor  Law  Com- 
missioners for  the  constitution  and  regulation  of  the  Board  of 
Guardians,  the  adyertisement  by  the  guardians  and  the  tender  by 
Eagleton.  It  then  contained  the  terms  of  agreement  between 
the  parties  thus :  '*  and  the  said  John  Eagleton  doth,  in  conse- 
sequence  of  the  payment  to  be  made  to  him  as  hereinafter  men- 
tioned, hereby  contract  with  the  said  ^ardians  that  he  the  said 
J.  £.,  will  henceforth  until  the  25th  day  of  March  next,  serve, 
supply  and  deliver,  or  cause  to  be  delivered  to  the  out-door  poor 
at  aach  times  and  in  such  manner  as  the  said  board  of  guardians, 
&c^  shall  from  time  to  time  direct,  such  quantities  of  bread  and 
flour  as  shall  be  required,  &c,  at  and  after  the  rates  or  prices  fol- 
lowing, that  is  to  say,  bread  made  from  the  best  household  flour 
in  loaves  of  three  and  a  half  pounds  each,  &c.,  at  sevenpence  per 
loaf."  Then  followed  the  agreement  by  the  guardians  to  pay  *^  at 
and  after  the  rates  aud  prices  aforesaid,  during  the  said  term,  for 
ereiy  quantity  of  the  said  articles  so  to  be  ordered,  served,  sup- 
plied and  delivered,  and  of  which  a  bill  of  particulars  shall  be  sent 
with  the  said  articles  at  the  time  of  the  deliveiy  thereof,  within 
two  calendar  months  from  the  said  25th  day  of  March  next." 

The  agreement  proceeded  thus : — 

^  Provided  always,  and  it  is  hereby  expressly  agreed,  and  par- 
ticularly by  and  on  the  part  of  the  said  J.  E.,  that  in  case  such 
articles  shall  not  be  duly  served,  &c.,  when  and  as  required  by  the 
said  board,  &c.,  and  when  delivered  shall  not  in  every  respect  be 
of  the  quality  and  sort  contracted  for,  or  shall  be  deficient  in  the 
weight  stated  and  charged  for  in  such  bill  of  particulars,  &c.,  or  if 
delivered  without  such  oill  of  particulars,  they  the  said  board,  &c, 
shall  be  at  liberty  to  return  tne  same  at  the  expense  of  the  said 
J.  £.,  &a     And  that  in  every  such  case  it  shall  be  lawful  for  the 
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Bbo.        aaid  board>  &a,  to  purchase  a  Tresh  supply  or  employ  any  other 

^-  person  to  supply  the  said  out-door  poor  with  bread  and  flour,  &a 

Aotjsma,    j^^^  ^y^^^  .^  ^^^1^  ^^^^^  ^^  ^.^  j^  ^^^  j^g  executors  and  adminis- 

1855.       trators,  shall  bear  and  make  good  all  costs,  charges  and  expenses 

MiiftwoMwiii    ^^  ^^     additional  supply  over  and  above  the  price  at  which  the 

—Frtmd—    Same  are  hereinbefore  contracted  to  be  supplied  and  delivered  by  the 

FiUte  preumem  said  J.  E.     And  also  that  it  shall  be  Uwful  for  the  said  Board  of 

(^JmZmn*  Guardians  to  retain  and  apply  any  sum  of  money  which  may  be 

ObuSS^  ^U6  to  ^^  said  J.  E.  under  and  by  virtue  of  this  agreement  at  the 

crocSt       time  of  such  fidlure  in  the  performance  thereof  to  the  rayment  of 

such  loss,  costs,  damages,  and  expenses  as  the  said  ooard  maj 

incur  or  be  put  to  by  reason  thereof." 

Then  followed  a  stipulation  that,  notwithstanding  the  agreement 
last  therein  oontainea,  the  board  should  be  at  liberty  to  put  in 
suit  the  bond  given  for  the  performance  of  the  contract ;  and  abo 
to  determine  the  contract  at  any  time  by  five  days'  notice  in 
writing. 

This  case  was  argued  before  different  judges  on  the  29th  Apn1, 
3rd  June,  and  2nd  December,  1854,  and  3ra  February,  1855,  bf 
Bulwer  for  the  prosecution,  and  by  Bodkin  on  the  first  occamon, 
and  subsequently  by  J.  Clerk  {H.  MiUs  with  him),  for  the  de- 
fendant 
The    following   is  the  substance  of  the  arguments  on  eadi 


On  behalf  of  the  defendant  it  was  contended  that  the  first  seven 
counts  of  the  indictment  could  not  be  sustained,  as  they  disclosed 
only  a  fraud  of  a  private  nature ;  for  which  R.  v.  fFheaiky,  1  W. 
BL  273,  2  Burr.  1129;  i2.  v.  Dunnage,  2  Burr.  1130;  R.  r. 
Haynes,  4  M.  &  S.  214;  A  v.  Wilders  2  East  P.  C.  216;  il  t, 
Lark,  2  East,  P.  C.  819;  R.  v.  Bower,  Cowp.  323;  R.  v.  Cant- 
brune,  1  Wils.  301 ;  R.  v.  Osbom,  3  Burr.  1697 ;  were  cited,  h 
R,  V.  Hlieatleyy  the  defendant  had  delivered  in  a  cask,  as  the  dne 
quantity,  less  beer  than  he  had  contracted  to  deliver ;  and  he  w« 
held  not  indictable,  as  it  was  a  case  of  mere  private  impontios 
upon  the  person  with  whom  he  was  dealing,  and  he  had  not  on- 
ployed  any  false  weights  or  measures  nor  used  any  fidse  tol^em^ 
nor  conspired  with  any  one  else  to  cheat  the  proseoator.  A  cm 
was  also  referred  to  in  which  a  baker  at  Norwich  had  been  tried 
upon  an  indictment  similar  to  the  present  and  aoquitted.(a)  He 
indictment  was  inserted  as  a  precedent  in  the  first  edition  ef 
Chitty's  Criminal  Law ;  and  its  omission  from  the  second  edition 
was  explained  by  a  statement  that  the  indictment  had  since  bees 
held  not  to  disclose  an  indictable  ofience. 

As  to  the  first  seven  counts  it  was  answered  on  the  part  <rf  tlis 
prosecution,  that  the  facts  charged  in  the  indictment  showed  a  fiind 
of  a  public  nature  and  therefore  an  offence  indictable  at  common  law. 
The  delivery  of  loaves  of  insufficient  weight  to  particular  panpen^ 
was  evidence  of  an  intention  to  defraud  all  the  out-door  poor  of 

(a)  A  report  of  the  case  was  found  i^  a  local  newspaper. 
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the  parish ;   and  that  intention  was  laid  in  the  indictment     A       Bso. 


«. 


fraud  practised  not  upon  an  individual  bat  upon  a  class  of  persons    ^ 
unlimited  in  number,  as  the  poor  of  a  parisn,  was  an  offence  of  a     ^^"'^*' 
public  nature  and  therefore  indictable.     The  cases  cited  were  dis-        1855. 
tinguishable  on  that  ground ;  and  R.  v.  Dixon,  3  M.  &  S.  11 ;  and  j^J^^^^I^^^^ 
JL  V.  fFarren,  Kuss.  &  Ry.  C.  C.  48  n ;  R.  v.  Booth,  ib.  47  n,  were    .jrmiMf— 
dted  as  more  in  point.     In  IL  v.  Warren  and  R.  v.  Booth,  it  was  Fahe  prtti 
held  an  indictable  ofience  in  an  overseer  to  neglect  to  supply  ^^^^**JJ[JJJ^ 
medical  assistance,  or  relief  to  a  pauper  when  necessary.     In  R»     otuSSZ' 
▼•  Dixon,  an  indictment  was  sustained  against  a  person  employed       €KndU. 
to  make  bread  for  the  Military  Asylum,  which  cnai^ed  him  with 
delivering  as  good  household  breaa,  for  the  use  of  the  asylum, 
loaves  which  were  not    good  household  bread,  but    contained 
noxious   and   unwholesome  materials.     In  JZ.  v.  Haynes,  where 
the  chaige  was  that  the  owner  of  a  soke  mill  received  four  bushels 
of  barley  to  grind,  and  delivered  only  three  bushels  and  forty- 
six  pounds  of  oatmeal  and  barlev-m^  mixed,  other  than  and 
different  irom  the  produce  of  the  four  bushels,  the  indictment  was 
held  bad  on  a  ground  which  did  not  touch  the  present  case. 

With  respect  to  the  last  three  counts,  it  was  contended  on  be- 
half of  the  defendant,  that  the  case  did  not  come  within  the  pro- 
vision against  false  pretences  contained  in  stat.  7  &  8  6ea  4, 
c.  29,  s.  53.  That  was  a  question  of  law  for  the  court  and  not  of 
fact  for  the  jury ;  therefore  the  verdict  ought  to  have  no  effect 
upon  the  judgment  of  the  court  The  statute  was  passed  (as  ap- 
peared by  the  preamble^  to  meet  cases  of  fraud  approaching  closely 
to  the  legal  offence  of  larceny,  and  in  their  nature  substantially 
nmilar  to  larceny.  It  was  intended  to  apply  only  to  cases  where 
the  whole  transaction  was  fraudulent;  and  not  to  fraudulent 
breaches  of  contract:  {Young  v.  The  King,  3  T.  B.  98 ;  R.  v. 
Codrington,  1  Car.  &  P.  661 ;  Anon.  Lofit.  271 ;  R.  v.  Aireg, 
2  East  P.  C.  831 ;  R.  v.  Barnard,  7  Car.  &  P.  354.)  In  answer 
to  this  point,  R.  v.  Kenriekj  5  Q.B.  Kep.  49,  and  R.  v.  Abbotts, 
1  Den.  C.  C.  273,  were  relied  upon  as  conclusive  authorities  to 
show  that  if  money  or  goods  were  obtained  bv  means  of  a  false 
statement  of  fact,  the  statute  would  apply,  although  the  delivery 
of  the  money  or  goods  should  take  place  in  pursuance  of  a  con- 
tract: (A  V.  Crossleg,  2  Moo.  &  Rob.  17;  A  v.  Bates,  3  Cox 
G.  C.  201,  and  R  v.  Mitchell,  2  East  P.  C.  830,  were  also  cited 
mi  this  point.) 

The  authority  of  R.  v.  Kenrick  and  R.  v.  Abbotts,  was  disputed 
by  the  defendant's  counsel,  as  being  at  variance  with  the  current 
of  decisions  upon  the  statute:  {R.  v.  Leonard,  2  Car.  &  K.  514, 
and  the  dictum  of  Erie,  J.,  in  fVatts  v.  Porter,  3  EIL  &  BL  744, 
were  also  mentioned.) 

On  the  part  of  the  defendant  it  was  next  obiected  that  as  the 
defendant  by  the  false  pretence  alleged  could  only  obtain  credit  in 
account,  the  conviction  could  not  be  sustained.  An  indictment 
would  be  bad,  which  merely  alleged  that  the  defendant  by  false 
pretences  obtained  credit  on  account  (A.  v.  Wavell,  Ry.  &  Moo. 
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K>»-        C.  C.  224 ;  R  v.  Crasbt/y  1  Cox  C.  C.  10) ;  and  so  an  indictment 
Eaouetov     f^^  attempting  to  obtain  credit  in  account  would  be  equally  bad 

*    {R.  V.  Garrett,  6  Cox  C.  C  260 ;  23  L.  J.  20  M.  C.) ;  and  thoo^ 

^^^^'        the  indictment  in  the  present  case  allied  an  attempt  to  obtam 
MMtmeoMor  ™o^6y  the  proof  was  only  of  an  attempt  to  obtain  credit.     Acoor- 
^Fnmd^    ding  to  the  contract,  the  credit  given  might  never  result  in  t 
F^  preimeet  money  payment  at  all ;  for  the  guardians  were  at  liberty  to  return 
—  Mn^  to^  ^j^^  bread,  and  to  deduct  the  cost  of  obtaining  a  supply  elsewhere. 
On  the  part  of  the  prosecution,  it  was  answered  that  the  ob- 
taining of  credit  in  account  was  a  proximate  step  towards  obtuning 
money ;  and  that  any  step  taken  towards  the  commisrion  rf  i 
misdemeanor  was  itself  a    misdemeanor:  (R.  v.    Ckapman,  18 
L.  J.  152  M.  C. ;  1  Russ.  on  Crimes,  47.)    The  mere  contii^em^ 
of  the  guardians  obtaining  a  supply  elsewhere,  did  not  render  the 
act  of  the  defendant  less  an  attempt  to  obtain  money ;  and  the 
indictment,  which  so  alleged  the  attempt,  had  been  estabUsbed  in 
fact  by  the  verdict  of  the  jury.  Cur.  adc  tmlL 

JUDGMENT. 

Parke,  B.,  now  delivered  the  judgment  of  the  court.  This  case 
came  originally  before  the  Court  ot  Criminal  Appeal  in  the  be- 
ginning of  last  year.  It  was  reserved  by  Mr.  Palmer,  the  Kecorder 
of  Great  Yarmouth,  upon  a  trial  before  him  of  an  indictment  con- 
taining ten  counts.  The  first  seven  charged  the  defendant,  t 
baker,  with  a  fraud.  He  is  alleged  to  have  contracted  with 
the  guardians  of  the  poor  to  deliver  for  a  certain  term,  to  the 
out-door  poor  of  the  parish  of  Great  Yarmouth,  in  such  manner 
as  the  guardians  or  any  other  person  authorized  by  them,  should 
direct,  quantities  of  bread  made  of  the  best  household  flour,  in 
loaves,  each  loaf  weighing  three  pounds  and  a  haU>  to  be  paid  for  it 
sevenpencc  a  loaf;  and  is  charged  with  having  delivered  loaves  to 
diflferent  poor  people  of  less  weight,  intending  to  deprive  them  of 
proper  food  and  sustenance,  and  to  endanger  their  healths  and 
constitutions,  and  to  defraud  the  guardians  of  the  poor. 

The  last  three  counts  charg^  the  defendant  with  a  misde- 
meanor in  attempting  to  obtain  money  from  the  guardians  bf 
falsely  pretending  to  the  relieving  officer  that  he  had^  delivered  to 
certain  poor  persons  a  certain  number  of  loaves,  and  that  each 
of  those  loaves  weighed  three  pounds  and  a  half.  The  Court  of 
Criminal  Appeal,  which  sat  on  the  29th  of  April,  1854,  thought 
that  the  defendant  could  not  be  convicted  on  any  of  the  first  seven 
counts,  as  the  delivering  less  than  the  quantity  contracted  for  wai 
a  mere  nrivate  fraud,  no  false  weights  or  tokens  having  been 
used ;  ana  further  that  it  did  not  appear  to  be  indictable  on  the 
ground  that  the  defendant  delivered  unwholesome  provisions;  nor 
was  that  offence  cliarged  in  the  indictment  But  the  judges  (a) 
then  forming  the  court,  were  inclined  to  think  that  the  last 
three  counts  were  maintainable ;  but  as  it  was  contended,  on  the  part 
of  the  defendant,  that  the  evidence  first  stated  by  the  leaned 

(a)  rolliick,  C.B.,  Parke,  B.,  Grenwell,  Erie,  sad  Cronpton,  JJ. 
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Elecorder  did  not  appear  to  make  out  the  specific  offence  mentioned        Bbo. 
in  those  counts,  the  case  was  referred  back  to  him  to  state  the         ^' 
STidence  more  folly.     This  was  done,  and  the  amended  report       °"^** 
considered  on  the  3rd  June,  1854,  before  Lord  Campbell,  and       1855. 
AJderson,  B.,  Coleridge,  J.,  Martin,  B.,  and  Crowder,  J.     Upon       J^Z^ 
the  argument  the  judges  doubted  of  the  propriety  of  the  conviction    ^f!^^ 
ysk  the  last  three  counts,  and  desired  the  case  to  be  argued  before  FoIm  preimeeM 
Hie  fifteen  judges.  JUl^^^f*^ 

Accordingly  Lord  C.  J.  Jervis,  the  Lord  Chief  Baron,  Parke*  B.,  obtM^ 
^derson,  B.,  Erie,  J.,  Piatt,  B.,  Martin,  B.,  and  Crompton,  J.,  crafit 
lasembled  on  December  2,  1854;  and  on  February  3,  1855, 
iie  Lord  Chief  Justice,  Parke,  B.,  Maule,  J.,  Wightman,  J., 
[^resswell,  J.,  PUtt,  B.,  Williams,  J.,  Crompton  J.,  and  Martin, 
3»«  on  which  last  day  the  case  was  fully  argued  by  Mr.  Bulwer 
or  the  prosecution,  and  Mr.  Clerk  for  the  prisoner. 

It  was  contended  by  Mr.  Clerk  for  the  prisoner,  that  the 
ndictment  for  attempting  to  obtain  money  by  false  pretences  could 
lot  be  supported,  because  the  ofience  of  obtaining  money  under 
sise  pretences  was  committed  only  where  the  money  was  obtained 
wholly  without  consideration,  and  the  ofience  was  analogous  to 
aroeny,  of  which  the  prisoner  might  by  statute  7  &  8  6ea  4, 
L  29,  section  53,  be  convicted,  in  case  the  ofience  should  appear 
m  the  trial  to  be  larceny. 

There  are  many  cases,  as  is  mentioned  in  that  section,  in  which 
he  distinction  is  veir  subtle  between  the  misdemeanor  of  ob- 
aining  money  under  false  pretences  and  larceny,  and  it  was  very 
oroper  to  make  that  provision  in  the  statute ;  but  it .  does 
lOt  follow  that  all  the  cases  of  obtaining  money  by  false  pre- 
ences  are  of  that  description.  But  it  was  stronely  contended 
hat  the  statute  against  obtaining  monejr  by  fuse  pretences 
pplies  to  no  cases  where  there  is  some  bargain  or  consideration  for 
[lYin^  the  money,  and  so  some  cause  for  the  ^ving  of  it  other  than 
be  fidse  pretence,  as  where  goods  were  sold  under  a  false  represen- 
ation  of  the  quality  or  value,  and  the  purchaser  had  the  commodity ; 
tut  otherwise  the  range  of  indictable  ofifences  would  be  greatly  ex- 
ended,  and  breaches  of  contract  made  the  ground  of  cnminal  pro- 
eedings.  If  this  had  been  the  case  of  a  sale  of  bread  to  the 
KToeecutors  with  a  false  representation  of  the  weight,  and  an  at^ 
empt  thereby  to  receive  a  larger  price  than  was  really  due,  we 
hould  have  bad  to  decide  whether  an  indictable  ofifence  had  been 
hereby  committed,  and  should  have  had  to  consider  the  case  of 
TTke  Queen  v.  Kenrick,  (a)  which  was  the  case  of  a  sale  of  horses 
J  means  of  a  false  representation  of  their  being  the  property  of  a 
rivate  gentleman,  and  quiet  to  ride  and  drive ;  and  also  that  of 
Tike  Queen  v.  AbboUy{b)  decided  upon  the  authority  of  The  Queen 
•  Kenrick.  Li  all  these  cases  the  prosecutor  did  not  part  with  his 
loney  merely  on  account  of  the  false  pretence,  but  principally 
ecause  he  had  a  consideration  for  it  in  the  property  vested  in  him 
y  the  contract. 

(a)  5  Q.  B.  Rep.  49.  (6)  1  Den.  Cr.  Cues,  273. 
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Rbo.  But  this  is  not  the  case  of  a  sale  of  ^oods  by  a  fake  pretence  of 

*•         their  weight;  it  is  an  attempt  to  obtain  money  hj  the  false  and 

EAQLKTQg.  g^uduient  representation  of  an  antecedent  fact,  viz.,  that  a  ereater 
1855.  number  of  pounds  of  bread  had  been  delivered  than  had  been 
--jV^  actually  delivered,  and  that  representation  made  with  a  view  of 

^Frtmd—  obtaining  as  many  sums  of  twopence  as  the  number  of  loaves 
FaUe  pretmeu  falscly  pretended  to  have  been  furnished  amount  to.     In  this 

"7^"**y^  respect  the  present  case  exactly  resembles  that  of  The  E»g  v. 
ObtaM^  Mitchell,  (c)  where  the  prisoner  obtidned  money  by  the  false  pretence 
crsdft.  that  certain  workmen  whom  it  was  his  duty  to  pay,  haci  earned 
more  than  they  really  had ;  and  since  then,  there  are  other  cases  of 
similar  convictions  where  the  prisoner  falsely  stated  the  quantttr 
of  work  which  he  had  done,  according  to  which  he  was  to  be  {Mil 
We  therefore  think  that  the  indictment  would  be  mamtainable  if 
the  money  had  been  obtained.  A  second  objection  was,  that  tbe 
defendant  was  not  to  obtain  the  price  of  the  number  of  pouodfl) 
falsely  stated  to  have  been  delivered,  in  cash,  but  only  to  hate 
credit  in  account  The  statement  of  the  learned  Recorder  is^  that 
the  defendant  was  to  return  the  tickets  given  to  the  paupers  hj 
the  relieving  officers,  and  by  them  delivered  to  the  defendant  oi 
receiving  the  loaves,  and'upon  such  return,  with  a  written  state- 
ment of  the  amount  of  loaves  on  the  following  week^  he  would  be 
credited  in  the  relieving  officer's  book  for  the  amounts,  and  the 
money  would  be  paid  at  the  time  stipulated  in  the  contract,  thit 
is,  in  two  calendar  months  from  the  85th  March  following.  No 
further  step  would  be  necessary  for  the  defendant  to  receive  pay- 
ment The  defendant 'did  obtain  credit  in  account  from  the  le- 
lieving  officer,  in  effect  for  the  amount  of  the  number  of  pounds 
falsely  represented  to  have  been  delivered.  Further,  the  contnet 
with  the  Board  of  Guardians  stipulates,  that  if  the  defendut 
should  fail  in  his  performance  of  it,  the  Board  of  Guardians  might 
deduct  the  damages  and  costs  sustained  thereby  from  the  suds 
payable  to  him  tor  loaves  supplied.  On  the  i>art  of  the  de- 
fendant, his  learned  counsel  contended — Ist.  That  the  attempt 
to  obtain  credit  in  account  for  a  sum  of  money  by  delivering  np 
the  tickets  as  vouchers,  was  not  in  itself  an  attempt  to  obttfi 
money  within  the  meaning  of  the  statute,  for  that  credit  in  aooomit 
was  not  equivalent  to  money ;  and  no  doubt  the  credit  in  the  le- 
lieving  officer's  book  was  not  equivalent  to  money,  and  the  de- 
fendant could  not  have  been  convicted  of  the  offence  of  actuaUy 
obtaining  money  by  false  pretences.  2ndlv.  He  contended  thit 
the  credit  in  account  would  not  necessarily  lead  to  an  ultinate 
payment,  for  there  might  be  deductions  for  breachee  of  contnet 
which  would  prevent  any  payments  in  cash  by  the  guardiani^ 
We  have  had  great  doubt  on  this  part  of  the  case,  but  do  not 
think  that  this  objection  should  prevail  We  think  that  the  con- 
tingency of  the  whole  sum  due  to  him  being  subject  to  deductions 
in  a  future  event,  does  not  the  less  make  the  obtaining  credit  ib 
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attempt  to  obtain  money,  if  it  would  be  so  without  that  continsencj.       Rro. 
But  our  doubt  has  been  whether  the  obtaining  that  credit,  though    g^Q^^, 

undoubtedly  a  necessary  step  towards  obtaining  the  money  can       

be  deemed  an  attempt  to  do  so.     The  mere  intention  to  commit  a       isss. 
misdemeanor  is  not  criminal,  some  act  is  required ;  and  we  do  not  j^^ZZZg^^ 
think  that  all  acts  towards  committing  a  misdemeanor  are  indict-    ^praud— 
able.      Acts  remotely  leading  towards   the   commission  of  the  Fake  pretmceg 
offence  are  not  to  be  considered  as  attempts  to  commit  it ;  but  ^^^^^^  *^ 
acts  immediately  connected  with  it  are ;  ana  if  in  this  case  after     (mm^ 
the  credit  with  the  relieving  officer  for  the  fraudulent  overcharge,       cn^ 
any  further  step  on  the  part  of  the  defendant  had  been  necessary 
to  obtun  payment,  as  the  making  out  a  further  account,  or  pro- 
docing  the  vouchers  to  the  board,  we  should  have  thought  that  the 
obtaining  credit  in  account  with  the  relieving  officer  would  not 
have  been  sufficiently  proximate  to  the  obtaining  of  the  money. 

But  on  the  statement  in  this  case  no  other  act  on  the  part  of 
the  defendant  would  have  been  required  It  was  the  last  act  de- 
pending on  himself  towards  the  payment  of  the  money,  and  there- 
fore it  ought  to  be  considered  as  an  attempt.  The  receipt  of  the 
money  appears  to  have  been  prevented  by  a  discovery  of  the  fraud 
by  the  relieving  officer,  and  it  is  very  much  the  same  case,  as 
if,  supposing  rendering  an  account  to  the  ^ardians  at  their  office 
with  tne  vouchers  annexed  were  a  prelimmary  necessary  step  to 
receiving  the  money,  the  defendant  had  gone  to  the  office,  rendered 
the  account  and  vouchers,  and  then  been  discovered,  and  the 
money  consequently  refused. 

Conviction  affirmed  on  the  hist  three  counts. 
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FORMS  OF  INDICTMENT 

FOR 

OFFENCES  TRIABLE  AT  COURTS  OF  QUARTER  SESSIONS. 

UNDEB  TKB  PROVISIONS   OF 

THE  CRIMINAL  LAW  AMENDMENT  ACT, 

14  &  15  Vact.  Cap.  100. 

BY  J.  E.  DAVIS,  ESQ.,  BARRISTER-AT-LAW. 


Part  L— FELONIES. 


No.  L 


Simple  Larceny  of  one  article, 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1862,  feloniously  did  steal,  take  and 

carry  away  one  coat  of  the  goods  and  chattels  of  C.  D. 

[With  rega^  to  the  form  of  the  indictment,  it  may  be  obsenred,  that  it  is  nnnecessarj  to 
ttate  aoj  renoe  in  the  bodj  of  the  indictment,  because  the  coantj,  city,  or  other  jorLsdiction 
itained  in  the  margin  shall  be  taken  to  be  the  venae  for  all  the  facts  stated  in  the  body  of  the 
iodictmeat:  (14  &  15  Vict.  c.  100,  s.  23.)  Neither  is  it  necessary  to  give  any  addition  to  the 
(tefeodaat  of  rank  or  abode,  nor  to  allege  the  value  or  price  of  the  article  stolen,  nor  to  allege 
that  the  ofience  was  committed  **  with  force  and  arms,**  or  **  against  the  peace,"  because  the 
indictment  cannot  be  held  insniBcient  for  want  of  those  averments:  (Ibid.  s.  24.)  Nor,  in  the 
case  of  simple  larceny,  for  which  the  above  form  is  adapted,  is  it  necessary  to  allege  any  time 
'When  the  offence  was  committed,  time  not  being  of  the  essence  of  the  office.  As,  however, 
the  prisoner  is  fairly  entitled  to  know  when  the  offence  imputed  to  him  was  committed,  the  day 
ought  to  be  stated;  but  any  mistake  in  that  respect  cannot  be  taken  advantage  of. 

With  respect  to  what  ofiences  may  be  charged  under  this  form  of  indictment,  it  may  be 
stated  that  in  addition  to  the  ordinary  cases  of  stealing,  it  comprises  the  following  charges: — 

1.  All  cases  of  embezzlement;  and  the  punishment  for  that  offence  may  be  inflicted  after  a 
conviction  on  the  above  form:  (14  &  15  Vict  c.  100,  s.  13.) 

2.  Clerks  and  servants  nuy  be  convicted  of  simple  larceny  under  this  form,  but  they  cannot 
receive  the  higher  punishment  awarded  by  the  7  &  8  Geo.  4,  c  29,  s.  46,  for  peraons  filling 
thoee  ntoations. 

VOL.  VI.  a 


11  APPENDIX- 

PreeedtnU.         3-  ^^  i^  ^"^  ^^  ^^  ^^  ^^^1  ^"^  °o^  completed,  bat  only  attempted,  the  ddendant  mar 

'  bo  convicted  of  a  misdemeanor:  (14  &  15  Vict.  c.  100,  a.  9.) 

14  &  15  Vict.       ^*  An  accessory  before  the  fact  may  be  con?icted  under  this  form  of  indictment,  and  reoare 

c.  100.  ^®  same  punishment  as  if  guilty  of  the  actual  stealing:  (11  &  12  Vict,  c  46,  a.  1.)] 

1.  FeUmUi, 


No.  n. 

Larceny  of  several  artides. 


STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  j      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1852,  feloniously  did  stea],  take  and 

carry  away  twenty  yards  of  cloth,  ten  yards  of  cambric^  ten  yards  of 
caUcOy  and  fifty  yards  of  cotton  print,  of  the  goods  and  chattels  of  C.  D. 

[The  sUtute  14  &  15  Vict.  c.  100,  s.  17,  enacts,  that  **  if  upon  the  trial  of  any  indictmnt 
for  larceny,  it  shall  appear  that  the  property  alleged  in  such  indictment  to  have  been  siolen  at 
one  time,  was  taken  at  difierent  times,  the  prosecutor  shall  not  by  reason  thereof  be  required  to 
elect  upon  which  taking  he  will  proceed,  unless  it  shall  appear  that  there  were  more  than  three 
takings,  or  that  more  than  the  space  of  six  calendar  months  elapsed  between  the  first  and 
the  lut  of  such  takings;  and,  in  either  of  such  last-mentioned  cases,  the  prosecutor  shall 
be  required  to  elect  to  proceed  for  such  number  of  takings  not  exceeding  three,  as  appear  to 
have  taken  place  within  the  period  of  six  calendar  months  from  the  first  to  the  last  of  soch 
takings."] 


No.  m 

Larcpny^  where  three  distinct  acts  of  stealing  charged. 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  j      oath  present,  that  A.  JB.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1852,  feloniously  did  steal,  take  and 

carry  away  one  pair  of  boots  of  the  goods  and  chatteb  of  C.  D. 

Second  Count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  the  said  A.  B.  afterwards  and  within  the  space  of 
six  calendar  months  from  the  act  of  stealing  alleged  in  the  first  count, 
feloniously  did  steal,  take  and  carry  away  one  spade,  the  projjpty  of  the 
said  C.  D. 

Third  Count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  the  said  A.  B.  afterwards  and  within  the  space  of 
six  calendar  months  from  the  act  of  stealing  alleged  in  the  first  count, 
feloniously  did  steal,  take  and  carry  away  one  iron  saueep<tny  the  property 
of  the  said  C.  D.,  against  the  form  of  the  statute  in  such  case  made 
and  provided. 

[The  statute  14  &  15  Vict.  c.  100,  s.  16,  enacts,  that  "  it  shall  be  lawful  to  inaert  sennl 
coonts  in  the  same  indictment  against  the  same  person  for  any  nomber  of  (Ustinct  ads  of 
stealing,  not  exceeding  three,  which  may  have  been  committed  by  him  against  the  same  penoo 
within  Uie  space  of  six  calendar  months  from  the  first  to  the  last  of  snch  acta,  and  to  procfcd 
thereon  for  all  or  any  of  them."  As  the  1 7th  section  of  the  same  statnte,  referred  to  ebewbcre 
(see  the  note  to  preceding  form,  No.  2),  empowers  a  prosecntor  to  gire  erideoce  under  one 
connt  of  three  distinct  takings  within  six  months  of  the  first,  it  seems  that  there  is  no  actual 
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necessity  for   iotrodncing  these  counts.    Where,  however,  it  is  clear  that  the  takings  were  PncedenU, 

distinct,  the  same  principle  of  fairness  towards  the  prisoner  which  makes  it  proper  to  state  

tho  time  of  the  alleged  offence,  should  induce  the  prosecutor  to  point  out  by  distinct  counts,  14  &  15  Vict 

nnder  this  section,  the  offences  with  which  the  prisoner  is  charged.]  c  100. 

1.  Fehmet. 


No.  IV. 

Receiving  stolen  goads, 

STAFFORDSHIRE,  \  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present,  that  A.  B.,  on  the  daj 

of  ,  in  the  year  of  our  Lord  1852,  feloniously  did  receive  one 

silver  watch  of  the  goods  and  chattels  of  G.  D.,  before  then  feloniously 
stolen,  taken  and  carried  away,  he  the  said  A.  B.,  at  the  time  when  he 
so  received  the  said  watch  as  aforesaid,  well  knowing  the  same  to  have 
been  feloniously  stolen,  taken,  and  carried  away,  against  the  form  of  the 
statute  in  such  case  made  and  provided. 

[By  the  stat.  7  &  8  Geo.  4,  c.  29,  s.  54,  tlie  receiTers  of  stolen  property  maj  be  tried  either 
as  accessories  after  the  fact,  or  for  a  substantive  felony.] 


No.  V. 

Larceny,  with  a  count  for  receiving,  against  the  same  Person, 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1852,  feloniously  did  steal,  take  and 

carry  away  one  pair  of  trousers  of  the  goods  and  chattels  of  C.  D. 
And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present, 
that  the  said  A.  B.  afterwards,  on  the  day  and  year  aforesaid,  feloniously 
did  receive  the  said  goods  and  chattels  before  then  feloniously  stolen, 
taken  and  carried  away,  he  the  said  A.  B.,  at  the  time  he  so  received  the 
said  goods  and  chattels,  well  knowing  them  to  have  been  feloniously 
stolen,  taken  and  carried  away,  against  the  form  of  the  statute  in  such 
case  made  and  provided. 

[The  11  &  12  Vict.  c.  46,  s.  3,  enacts  that,  '*  in  every  indictment  for  feloniously  stealing 
propertj,  it  shall  be  lawfiil  to  add  a  count  for  feloniously  receiving  the  same  property  knowing 
it  to  have  been  stolen;  and  in  any  indictment  for  feloniously  receiving  property  knowing  it  to 
have  been  stolen,  it  shall  be  lawdil  to  add  a  count  for  feloniously  stealing  the  same  property; 
and,  where  any  such  indictment  shall  have  been  preferred  and  found  against  any  person,  the 
prosecutor  shall  not  be  put  to  his  election,  but  it  shall  be  lawful  for  the  jury  who  shall  try 
the  same  to  find  a  verdict  of  guilty,  cither  of  stealing  the  property  or  of  receiving  it  knowing 
it  to  have  been  stolen.'^ 
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Prsesdleaft. 

U  &  15  Vict, 
c.  100. 

1.  F€lmue9. 


No.  VL 
Larceny  against  two  or  more, 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  tbeir 
to  wit.  J      oath    present,  that    A.  B.    and    C.  D.,  on 

the  day  of  ,  in  the  year  of  our  Lord  1852,  feloniously  did 

steal,  take  and  carry  away  one  gun^  one  shot-belt  and  one  powder  fladi, 
of  the  goods  and  chattels  of  E.  F. 

[In  order  to  conrict  two  persons  on  a  joint  indictment  for  larceny,  it  is  necessaxy  to  prorea 
joint  act  of  felony.  For  example,  if  the  evidence  showed  that  G.  D.  stole  the  powder-flask,  mi 
the  taking  of  that  was  distinct  from  the  taking  of  the  other  articles,  with  respect  to  whicb  \* 
was  not  a  principal,  the  prosecutor  mnst  elect  to  proceed  against  one  of  the  two  prisoDtsrs,  ud 
the  other  most  he  aoqoitted.] 


No.  vn. 

Against  two  Receivers. 

STAFFORDSHIRE,  \  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  j      oath   present,  that  A.  B.   and   C.  D.,  oa 

the  day  of  ,  in  the  year  of  our  Lord  1852,  feloniously  did 

receire  one  gold  watch,  one  gold  ring,  and  one  sUk  purse,  of  the  moneys, 
goods  and  chattels  of  E.  F.  before  then  feloniously  stolen,  taken  and 
carried  away,  they  the  said  A.  B.  and  C.  D.,  at  the  time  when  they  so 
received  the  said  moneys,  goods  and  chattels  as  aforesaid,  well  knowing 
the  same  to  hare  been  feloniously  stolen,  taken  and  carried  away,  against 
the  form  of  the  statute  in  such  case  made  and  provided. 

[The  statute  14  &  15  Vict.  c.  100,  s.  14  enacts  that,  **  if  upon  the  trial  of  two  or  mm 
persons  indicted  for  jointly  receiving  any  property,  it  shall  be  proved  that  one  or  more  of  rock 
}>er8ons  separately  received  any  part  of  snch  property  it  shall  be  lawful  for  the  jury  to  coomt 
upon  such  indictment  such  of  the  said  persons  as  shall  be  proved  u>  have  received  any  part  tf 
such  property."] 


No.  vin. 

Against  several,  for  stealing,  with  a  count  for  receiving, 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  f     oath  present,  that  A.  B.,  C.  D.,  and  E.  F., 

on  the  day  of  ,  in  the  year  of  our  Lord  1852,  feloniously  did 

steal,  take  and  carry  away  six  tame  hen  fowls,  six  tame  cock  fowls,  twenty 
tame  pigeons,  and  four  tame  rabbits,  of  the  goods  and  chattels  of  G.  H. 
And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present, 
that  the  said  A.  B.,  C.  D.,  and  E.  F.  afterwards,  on  the  day  and  year 
aforesaid,  feloniously  did  receive  the  said  goods  and  chattels  so  as  afore- 
said feloniously  stolen,  taken  and  carried  away,  they  the  said  A.  B.,  C.  D., 
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and  K  R,  at  the  time  they  so  received  the  said  goods  and  chattels,  well     Precedents. 

knowing  the  same  to  have  been  feloniously  stolen,  taken  and  carried        

away,  against  the  form  of  the  statute  in  such  case  made  and  provided.        14  &  15  Vict 

[The  statute  11  &  12  Vict  c.  46,  s.  3,  eoaets,  that  if  any  indictment  for  felonionslj  stealing  1.  Fehidet. 
property,  containinj^  a  count  for  feloniously  receiring  the  same  property,  knowing  it  to  haTo 
been  sto)eR,l  shall  hare  been  preferred  and  foaud  against  two  or  more  persons,  **  it  shsll  be 
lawfal  for  the  juxy  who  shall  try  the  same,  to  find  all  or  any  of  the  said  persons  guilty  either 
of  stealing  the  property  or  of  receiring  it  knowing  it  to  hare  been  stolen,  or  to  find  one  or  more  of 
tbe  said  persons  guilty  of  stealing  the  property,  and  the  other  or  others  of  them  guilty  of  receiring 
it  knowing  it  to  hare  been  stolen.**  Under  th»  section,  coupled  with  the  14  &  15  Vict  c.  100, 
8^  14  (inserted  in  the  note  to  the  previous  form),  the  jury  may  conrict  A.  B.  of  stealing,  and 
C.  D.  and  £.  F.  of  receiving,  although  the  acts  of  receiving  were  separate  and  distinct,  either 
in  respect  to  the  article  received,  or  the  time  of  receiving.  But  the  jury  cannot  convict  both 
A.  B.  and  C.  D.  of  fleo/m^,  if  there  was  no  joint  act  of  stealing.] 


No.  IX. 

Indictmenti  against  Principal  and  Accessary  after  the  fact. 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1852,  feloniously  did  steal,  take  and 

carry  away  one  stiver  tankard^  of  the  goods  and  chattels  of  £.  F.  And 
the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that 
C.  D.,  well  knowing  the  said  A.  B.  to  have  done  and  committed  the  said 
felony  as  aforesaid,  afterwards  did  feloniously  receive,  harbour  and 
maintain  him  the  said  A.  B. 

[The  aboive  form  seems  applicable,  whether  AB.,  the  principal,  is  or  is  not  amenable  to 
justice,  or  has  been  already  tried,  or  is  tried  with  the  accessory.  The  statute  1 1  &  12  Vict 
c  46,  B.  2,  enacts  that,  **  if  any  person  shall  become  an  accessory  after  the  fact  to  any  felony, 
whether  the  same  be  a  felony  at  common  law  or  by  virtue  of  any  statute  or  statutes  made  or  to 
be  made,  he  may  be  indicted  and  convicted  either  as  an  accessory  after  the  &ct  to  the  principal 
fdocy,  together  with  the  principal  felon,  or  after  the  conviction  of  the  principal  felon,  or  may  be 
indicted  and  convicted  of  a  substantive  felony,  whether  the  principal  felon  shall  or  shall  not 
have  been  previously  convicted,  or  shall  or  shall  not  be  amenable  to  justice,  and  may  thereupon 
be  punished  in  like  manner  as  any  accessory  after  the  fact  to  the  same  felony,  if  convicted  may 
be  punished.'*  And  the  14  &  15  Vict  c.  100,  s.  15,  enacts  that  any  number  of  accessories  may 
be  charged  with  substantive  felonies  in  the  same  indictment,  notwithstanding  the  prindpal  felon 
shall  not  be  included  in  the  same  indictment,  or  shall  not  be  in  custody  or  am^mble  to 
justice.] 


No.  X. 

Against  Accessory  after  thefact^  where  the  Principal  is  unknown. 

STAFFORDSHIRE,  \  Thk  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  j      oath  present,  that  some  person  or  persons  to 

the  jurors  aforesaid  unknown,  on  the  day  of  ,  in  the  year  of  our 

Lord  1852,  feloniously  did  steal,  take  and  carry  away  one  silver  tea-poly 
one  silver  coffee-pot,  one  silver  cream  ewer,  one  silver  platter,  and  twenty* 
four  silver  spoons,  of  the  goods  and  chattels  of  £.  F      And  the  jurors 
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aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that  C.  D^  well 
knowing  the  said  person,  to  the  jarors  aforesaid  unknown,  to  have  done 
and  committed  the  said  felonj  as  aforesaid,  afterwards  did  feloniouslj 
receive,  harbour  and  maintain  the  said  person,  to  the  jurors  aforesaid 
unknown. 

[With  regard  to  accessories  before  the/act^  the  statute  11  &  12  Vict  e.  46,  provides  that 
*'  if  any  person  shall  become  an  accessory  before  the  fact  to  any  felony,  whether  the  same  be  s 
felony  at  common  law  or  by  Tirtne  of  any  statute  or  statntes  inade  or  to  be  made,  soch  penoa 
may  be  indicted,  tried,  convicted  and  ponished  in  all  respects  as  if  he  were  a  principal  tiaa.' 
It  is,  therefore,  unnecessary  to  use  any  special  form  of  indictmeiit:  (aes  oate,  note  to  &ra 
No.  I.)] 


No.  XI. 

Larceny,  after  a  pretnous  conviction  for  Felony  at  the  Quarter  Sestiont. 

STAFFORDSHIRE,  )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oaUi  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1852,  feloniously  did  steal,  take 

and  carry  away  one  engine-^hrasiy  and  twenty  pounds  weight  of  brass, 
of  the  goods  and  chattels  of  C.  D.  And  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  further  present,  that  before  the  committing  of 
the  said  felony,  to  wit,  on  the  day  of  ,  in  the  year  of  oar 

Lord  13  ,  at  the  Greneral  Quarter  Sessicms  of  the  Peace  holden 
at  ,  in  and  for  the  county  of  ,  the  said  A.  B.  was  then 

and  there  convicted  of  felony,  and  which  said  conTiction  is  still  in  fall 
force. 


No.  xn. 

Larceny,  after  a  previous  conviction  for  Felony  at  the  Assizes. 

STAFFORDSHIRE,  1  Thb  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  j      oath  present,  that  A.  B.,  on  the  daj 

of  ,  in  the  year  of  our  Lord  1852,  feloniously  did  steal,  take 

and  carry  away  twenty  pounds  weight  of  scrap  irony  of  the  goods  and 
chattels  of  C.  D.  And  the  jurors  aforesaid,  upon  their  oath  aforessid, 
do  further  present,  that  before  the  committing  of  the  said  felony,  to 
wit,  on  the  day  of  ,  in  the  year  of  our  Lord  18      ,  at  the 

Assizes  and  General  Gaol  Delivery,  holden  at  ,  in  and  for  the 

county  of  ,  the  said  A«  B.  was  then  and  there  convicted  of 

felony,  and  which  said  conviction  is  still  in  full  force. 

[The  7  &  8  Geo.  4,  c.  28,  s.  11,  which  prorides  fior  the  ponishmeDt  of  ofienden  who  eonBoit 
felonies  after  a  previous  conviction  for  felonj,  enacts  that  in  any  such  indictment  *  it  shall  bt 
sufficient  to  state  that  the  offender  was  at  a  certain  time  and  place  convicted  of  fehxij,  witboit 
otherwise  describing  the  previoos  felony."  As  to  tlie  time  and  mode  of  proying  the  piewwn 
conviction  see  the  same  section,  and  the  14  &  15  Vict  c.  19,  s.  9.] 
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No.  xni. 

Larceny  of  Money. 

STAFFORDSHIRE,  1  The  jurors  for  oyr  Lady  the  Queen  upon  their 
to  wit.  j      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1852,  feloniously  did  steal,  take 

uid  carry  away  a  large  sum  of  money,  to  wit,  the  sum  of  twenty 
poujidSy  seventeen  shillings,  and  eightpence,  of  the  moneys  of  C.  D. 

["  In  every  indictiDent  in  which  it  shall  be  neoessarj  to  make  any  arerment  as  to  any  money 
or  any  note  of  the  Bank  of  England  or  any  other  bank,  it  shall  be  sufficient  to  describe  such 
Dooey  or  bank  note  simply  as  money,  withoat  specifying  any  particular  coin  or  bank  note;  and 
soch  allegation,  so  far  as  regards  the  description  of  the  property,  shall  be  sustained  by  proof 
of  any  amount  of  coin  or  of  any  bank  note,  although  the  particular  species  of  coin  of  which 
nch  amount  was  composed,  or  the  particular  nature  of  the  bank  note,  shall  not  be  proved." 
U&15  Vict.c  100,  s.  18.] 


Prtcedentt, 

14  &  15  Vict, 
c.  100. 

1.  Fehniet, 


No.  XIV. 
Larceny  of  a  Promissory  Note. 

STAFFORDSHIRE,  1  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  j      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1852,  feloniously  did  steal,  take 

and  carry  away  one  promissory  note  for  the  payment  of  sixty  pounds. 
the  property  of  C.  D.,  against  the  form  of  the  statute  in  such  case  made 
and  provided. 


No.  XV. 

Larceny  of  a  Bill  of  Exchange, 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  j      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1852,  feloniously  did  steal,  take 

and  carry  away  a  certain  bill  of  exchange,  the  property  of  C.  D,,  against 
the  form  of  the  statute  in  such  case  made  and  provided. 

["  In  any  indictment  for  forging,  uttering,  stealing^  embeazling,  destroying  or  concealing,  or 
fir  obtaining  by  fidse  pretences  any  instrument,  it  shall  be  sufficient  to  describe  such  instru- 
mnt  by  any  name  or  designation  by  which  the  same  may  be  usually  known,  or  by  the  purport 
tbcnol^  without  setting  out  any  copy  or  fac  simile  thereof,  or  otherwise  describing  the  same  or 
the  value  thereof:**  (14  fr  15  Vict.  c.  100,  s.  5.)] 
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14  &  15  rict  No.   XVL 

0.  100. 

Larceny  of  Catde. 

STAFFORDSHIRE,  I  The  jurors  for  our  Ladj  the  Qaeen  upon  their 
to  wit.  j      Qath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  jear  of  our  Ix>rd  1852,  feloniously  did  steal,  take 

and  cany  away  one  horse^  of  the  goods  and  chattels  of  C.  D.,  against 
the  form  of  the  statute  in  such  case  made  and  provided. 

[A  varumce  between  the  description  of  the  animal  in  the  indictment  and  the  proof  in  regard 
to  gender  might  be  amended  under  the  statute  14  &  15  Vict  e.  100,  a.  I ;  aa  for  ezaaipie  if 
the  horse  were  a  mare;  but  the  power  of  amendment  would  not  extend  to  a  yariance  io  the 
species  of  the  animal,  because  that  would  not  be  a  variance  immaterial  to  tfa«  naerits  of  tiw 
case,  and  indeed  would  show  the  charge  to  be  so  totally  distinet  as  not  to  he  the  tame  can  kt 
which  the  prisoner  is  indicted.] 


No.  xvn. 

KiUing  Catde,  with  nUent  to  SteaL 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit  J      oath  present,  that  A.  B.,  on  the  daj 

of  ,  in  the  year  of  our  Lord  1852,  feloniously  and  wilfully  did 

kill  one  sheep,  of  the  goods  and  chatteb  of  G.  D.,  with  intent  then 
feloniously  to  steal,  take  and  carry  away  the  carcase  of  the  said  sheep, 
against  the  form  of  the  statute  in  such  case  made  and  provided. 

[7  &  8  Geo.  4,  c  29,  s.  25.] 


No.  xvnL 

Larceny  of  Metal  fixed  to  a  Building. 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  j      oath  present,  that  A.  B.,  on  the  daj 

of  ,  in  the  year  of  our  Lord  1852,  at  the  parish  of  ,  in  the 

county  of  Stafford,  feloniously  did  steal,  take  and  carry  away  one  humdrtd 
pounds  weight  of  leady  the  property  of  C.  D.,  then  and  there  being  fixed  to 
the  dwelliug-house  of  the  said  C.  D.  there  situate,  against  the  form  of 
the  statute  in  such  case  made  and  provided. 

[See  the  statute  1  h^  Geo.  4,  c  29,  s.  44,  upon  which  this  and  the  fiv«  following  fonas 
are  framed.  The  allegation  of  renue  cannot  it  seems  be  dispensed  with,  aa  the  23rd  sectioa  of 
the  14  &  1 5  Vict.  c.  100,  which  enacts  that  it  shall  not  be  necessary  to  state  anj  venae  in  the 
body  of  any  indictment,  contains  a  proriso  ^  that  in  cases  where  local  description  is  or  hemfrfr 
shall  be  reqaired,  snch  local  description  shall  be  given  in  the  body  of  the  indictment.'  I^i 
however,  the  indictment  contained  no  allegation  of  venue,  the  25th  section  apparently  appli^! 
enacting  that "  every  objection  to  any  indictment  for  any  formal  defoet  apparent  on  the  £k< 
thereof  shall  be  takmn  by  demurrer  or  motion  to  quash  BQch  indictment,  befoce  the  jary  tiull 
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be  sworn,  and  not  afterwardB;  and  every  oonrt  before  which  anj  such  objection  shall  be  taken 
for  any  formal  defect  may,  if  it  be  thought  necessary,  canse  the  indictment  to  be  forthwith 
amended  in  such  particnlar  by  some  officer  of  the  court  or  other  person,  and  thereupon  the  trial 
shall  proceed  as  if  no  soch  d^ect  had  appeared.] 


No.  XIX. 

Larceny  of  a  Fixture, 

STAFFORDSHIRE, )  The  jurors  for  our  Lad/  the  Queen  upon  their 
to  wit  J      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1852,  at  the  parish  of  ,  in  the 

county  of  Stafford,  feloniously  did  steal,  take  and  carry  away  one  copper 
furnace^  the  property  of  C.  D.,  then  and  there  being  fixed  in  the  dwell- 
ing-house of  the  said  C.  D.  there  situate,  against  the  form  of  the  statute 
in  such  case  made  and  provided. 


No.  XX. 

Larceny  of  Olass  belonging  to  a  Building, 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  j      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1852,  at  the  parish  of  ,  in  the 

county  of  Stafford,  feloniously  did  steal,  take  and  carry  away  one  hundred 
panes  of  glass^  the  property  of  C.  D.,  then  and  there  belonging  to  a 
certain  greenhouse^  the  property  of  the  said  0.  D.  there  situate,  against 
the  form  of  the  statute  in  such  case  made  and  provided. 


No.  XXL 

Larceny  of  Metal  fixed  in  Land  being  private  property, 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1852,  at  the  parish  of  ,  in  tlie 

county  of  Stafford,  feloniously  did  steal,  take  and  carry  away  twenty  iron 
hurdles  and  one  hundred  yards  of  iron  wire,  the  property  of  C.  D.,  then 
and  there  fixed  in  certain  land,  being  private  property,  to  wit,  in  a  field, 
the  property  of  the  said  C.  D.  there  situate,  against  the  form  of  the 
statute  in  such  case  made  and  provided. 
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No.  xxn. 

Larceny  of  Metal  fixed  in  a  Place  dedicated  to  Public  U$e. 

STAFFORDSHIRE,  )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  j      oath  present,  that  A.  B.,  on  the  daj 

of  ,  in  the  year  of  our  Lord  1862,  at  the  parish  of  ,  in  the 

county  of  Stafford,  feloniously  did  steal,  take  and  carry  away  twenty  iron 
railsy  ten  iron  posts,  and  five  hundred  pounds  weight  of  iron^  then  and 
there  being  fixed  in  a  certain  street  there,   called  street,  there 

situate,  the  same  being  then  a  place  dedicated  to  the  public  use,  against 
the  form  of  the  statute  in  such  case  made  and  provided. 


No.  xxm. 

Cutting  tcith  intent  to  steal  Lead  fixed  to  a  Building. 

STAFFORDSHIRE,  1  The  jurors  for  our  Lady  the  Que^n  upon  their 
to  wit.  J       oath  present,  tliat  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1852,  at  the  parish  of  ,  in 

the  county  of  Stafford,  feloniously  did  rip,  cut  and  break  one  hundred 
pounds  weight  oj  lead,  the  property  of  C.  D.,  then  and  there  being  fixed 
to  the  dwelling-house  of  the  said  C.  D.  there  situate,  with  intent  then 
and  there  feloniously  to  steal,  take,  and  carry  away  the  said  lead,  against 
the  form  of  the  statute  in  such  case  made  and  provided. 

[This  form  can  be  readily  adapted  to  the  other  coses  of  cutting  with  intent  to  steal  propertj, 
comprised  in  the  statute  7  &  8  Geo.  4,  c.  29,  s.  44,  and  for  the  larcenj  of  which  the  precedir:g 
forms  are  applicable.] 


No.  XXIV. 

Stealing  Ore  from  a  Mine, 

STAFFORDSHIRE,  )  The  jurors  for  our  Lady  the  Queen  u^on  their 
to  wit.  J      oath  present,  that  A.  B.,  on  the        '       d*j 

of  ,  in  the  year  of  our  Lord  1852,  at  the  parish  of  ,  in  the 

county  of  Stafford,  feloniously  did  steal,  take  and  carry  away  yi/ty  pounds 
weight  of  iron  ore,  the  property  of  C.  D.,  from  an  iron  mine  of  the  said 
C.  D.  then  and  there  situate,  against  the  form  of  the  statute  in  such  cax 
made  and  provided. 
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<x  100. 
Severing  Ore  from  a  Miney  with  intent  to  steal.  

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upcm  their    ^-  ^^o^'- 
to  wit.  J      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1852,  at  the  parish  of  ,  in  the 

county  of  ,  feloniously  did  sever  one  hundred  pounds  weight  (^ 

iron  ore,  the  property  of  C.  D.,  from  an  iron  mine  of  the  said  C.  D. 
then  and  there  situate,  with  intent  then  and  there  feloniously  to  steals 
take  and  carry  away  the  same. 

[See  the  sUtute  7  &  8  Geo.  4,  c  20,  s.  37.] 


No.  XXVI. 

Stealing  Fabrics  in  the  process  of  manufacture, 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  j      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1852,  at  the  parish  of  ,  in  the 

county  of  Stafford,  feloniously  did  steal,  take  and  carry  b,wsj  fifty  yards 
of  Jlannely  of  the  goods  and  chattels  of  C.  D.,  then  and  there  placed  in 
a  certain  field  of  the  said  C.  D.  there  situate,  and  whilst  the  same  were 
placed  in  the  said  field  during  a  certain  stage,  process,  and  progress  of 
manufacture,  against  the  form  of  the  statute  in  such  case  made  and 
provided. 

[See  the  statute  7  &  8  Geo.  4,  c.  29,  b.  16.] 


No.  xxvn. 

Stealing  Trees  in  an  Orchard^  SfC. 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  j      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1852,  at  the  parish  of  ,  in  the 

county  of  Stafford,  feloniously  did  steal,  take  and  carry  away  one  pear 
tree^  of  a  value  exceeding  one  pound,  to  wit,  of  the  value  of  two  pounds, 
the  property  of  C.  D.,  then  and  there  growing  in  a  certain  orchard  of 
the  said  C.  D.  there  situate,  against  the  form  of  the  statute  in  such  case 
made  and  provided. 


xu 


APPENDIX. 


PreeedmUi. 

14  &  15  Vkt 

clOO. 


Na  XXVin. 

a  Tree  above  the  value  of  Five  Pounds. 

STAFFORDSHIRE,  1  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J     oath  present,  that  A.  B.,  on  the  daj 

of  ,  in  the  year  of  our  Lord  1852,  at  the  parish  of  ,  in  the 

county  of  Stafford,  feloniously  did  steal,  take  and  carry  away  one  oak 
tree,  of  a  value  exceeding  five  pounds,  the  property  of  C.  D.  then  and 
there  growing,  against  the  form  of  the  statute  in  such  case  made  and 
provided. 


Na  XXIX. 

Damaging  Trees,  with  intent  to  steal. 

STAFFORDSHIRE,  1  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  j      oath  present,  that  A.  B.,  on  the  daj 

of  ,  in  the  year  oi  our  Lord  1862,  at  the  parish  of  ,  in  the 

county  of  Stafford,  feloniously  did  cut,  break,  root  up  and  destroy  ont 
apple  tree,  the  property  of  C.  D.,  then  and  there  growing  in  a  certaio 
orchard  of  the  said  C.  D.  there  situate,  with  intent  then  and  there 
feloniously  to  steal,  take  and  carry  away  the  same,  thereby  then  tnd 
there  doing  injury  to  the  said  C.  D.,  to  an  amount  exceeding  the  som 
of  one  pound,  to  wit,  to  the  amount  of  two  pounds,  against  the  fonn  d 
the  statute  in  such  case  made  and  provided. 

[With  respect  to  this  and  the  two  preceding  forms,  see  the  statute  7  &  8  Gea  4,  e.  29, 
s.  38.  Local  description  is  necessary  to  be  stated  in  at  least  two  of  these  cases,  and  the  tsIim 
or  damage  in  all,  as  thej  are  of  the  essence  of  the  offence:  (Lord  Caropbeirs  Acts  bj  Gresra, 
p.  81.)] 


No.  XXX. 

Stealing  Letters. 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  j      oath  present^  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1852,  being  then  a  person  employ^ 

by  and  under  the  Post-office  of  the  United  Kingdom,  did  feloniously  stetl, 
take  and  carry  away  one  post  letter,  the  property  of  the  Poet-roaster 
General,  against  the  form  of  the  statute  in  such  case  made  and  provided. 


[The  great  majority  of  prosecnted  ofiences  against  the  Post-office  intoire  a  charge  of  stesfing 
money,  rendering  the  offender  liable  to  transportation  for  life,  and  over  whom,  ooDseqaeotlv, » 
Court  of  Quarter  Sessions  has  no  jurisdiction.  The  above  offence  is  in  itself  ponishable  br 
transportation  for  seven  years,  or  imprisonment  not  exceeding  three  years:  (see  statute 
7  Will.  4  &  1  Vict,  c.  36,  s.  26.)] 
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PreoedemU, 


No.   XXXI.  c.  100. 

Larceny  of  Money  by  a  Clerk  or  Servant  j  J^^g^ 

STAFFORDSHIRE,  1  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  j      oath  present,  that  A.  B.,  on  the  daj 

of  ,  in  the  jear  of  our  Lord  1852,  being  then  clerk  to  C.  D.,  and 

while  he  was  such  servant  feloniously  did  st^,  take  and  carry  away 
certain  money,  to  wit,  the  sum  of  ^ve pounds  belonging  to  the  said  CD. 
his  master,  against  the  form  of  the  statute  in  such  case  made  and  pro- 
vided. 

[See  the  statate  7  &  8  Geo.  4,  c  29,  8.  46.] 


No.  xxxn. 

Larceny  by  a  Clerk  or  Servant,  where  three  distinct  acts  of  stealing  are  charged. 

STAFFORDSHIRE,  1  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1862,  being  then  servant  to  C.  D.,  and 

while  he  was  such  servant,  feloniously  did  steal,  take  and  carry  away 
certain  money,  to  wit,  the  sum  of  ten  shillings,  belonging  to  the  said 
C.  D.  his  master,  against  the  form  of  the  statute  in  such  case  made  and 
provided. 

Second  Count. — ^And  the  jurors  aforesaid,  upon  their  oath  aforesdd, 
do  further  present,  that  the  said  A.  B.  afterwards,  and  within  the  space 
of  six  calendar  months  from  the  act  of  stealing  alleged  in  the  first  count, 
being  then  servant  to  the  said  C.  D.,  and  while  he  was  such  servant 
feloniously  did  steal,  take  and  carry  away  two  silver  tablespoonSy  belong- 
ing to  the  said  C.  D.  his  master,  against  the  form  of  the  statute  in  such 
case  made  and  provided. 

Third  Count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  the  said  A.  B.  afterwards,  and  within  the  space  of 
six  calendar  months  from  the  act  of  stealing  alleged  in  the  first  count, 
being  then  servant  to  the  said  C.  D.,  and  while  he  was  such  servant, 
feloniously  did  steal,  take  and  carry  away  twelve  bottUs  of  port  wine, 
twelve  bottles  of  sherry  wine,  twenty-four  quarts  of  wine,  and  twelve 
glass  wine  bottles,  belonging  to  the  said  C.  D.  his  master,  against  the 
form  of  the  statute  in  such  case  made  and  provided. 

[See  section  16  of  the  14  &  15  Vict  c.  100,  ante,  note  to  form  No.  111.  If  there  is  an> 
doobt  as  to  whether  the  defendant  was  the  servant  of  Uie  prosecutor,  a  count  for  simple  laroeny 
mmj  be  added  ] 
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Pneedents. 

14  &  15  Vict, 
fr  100. 

1.  F^Umif. 


No.  xxxm. 

Embezzlement  by  a  Clerk. 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  tlieir 
to  wit.  j      oath  present,  that  A.  B.,  on  the  dajr 

of  ,  in  the  year  of  our  Lord  1 852,  being  then  clerk  to  C.  D.,  di^ 

by  virtue  of  his  said  employment,  while  he  was  so  ctq ployed  as  aforesaid, 
receive  and  take  into  his  possession  certain  money,  to  wit,  the  sum  of 
twenty  pounds^  for  the  said  C.  D.,  his  master,  and  then  fraudulently  and 
feloniously  did  embezzle  the  same.  And  so  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  say  that  the  said  A.  B.  then  in  manner  and  form 
aforesaid,  feloniously  did  stcal^  take,  and  carry  away  the  said  money,  the 
property  of  the  said  C.  D.  his  master,  from  the  said  C.  D.  his  master, 
against  the  form  of  the  statute  in  such  case  made  and  provided. 


No.  XXXIV. 

,    Embezzlement  by  a  Servant^  alleging  three  distinct  Acts, 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1852,  being  then  servant  to  C.  D., 

did,  by  virtue  of  his  said  employment,  and  while  he  was  so  employed  as 
aforesaid,  receive  and  take  into  his  possession  certain  money,  to  wit,  the 
sum  of  ten  shillings^  for  the  said  C.  D.,  his  master,  and  then  fraudulenUj 
and  feloniously  did  embezzle  the  same.  And  so  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  say  that  the  said  A.  B.  then  in  manner 
and  form  aforesaid,  feloniously  did  steal,  take  and  carry  away  the  said 
money,  the  property  of  the  said  C.  D.  his  master,  from  the  said  C.  D. 
his  master,  against  the  form  of  the  statute  in  such  case  made  and 
provided. 

Second  Count, — And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  the  said  A.  B.  afterwards,  to  wit,  on  the  daj 

of  ,  in  the  year  aforesaid,  being  then  servant  to  the  said  C.  D^ 

did,  by  virtue  of  his  said  last-mentioned  employment,  and  while  he  was 
so  employed  as  last  aforesaid,  receive  and  take  into  his  possession  certain 
other  money,  to  wit,  the  sum  ^i  five  pounds^  for  the  said  C.  D.  his 
master,  and  that  the  said  A.  B.  afterwards,  and  within  six  calendar 
months  from  the  time  of  the  committing  of  the  said  offence  in  the  said 
first  count  mentioned,  to  wit,  on  the  day  and  year  last  aforesaid, 
fraudulently  and  feloniously  did  embezzle  the  same.  And  so  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  say  that  the  said  A.  B.,  in 
manner  and  form  last  aforesaid,  feloniously  did  steal,  take  and  cany 
away  the  said  last-mentioned  money,  the  property  of  the  said  C.  D.  his 
master,  from  the  said  C.  D.  his  master,  against  the  form  of  the  statute 
in  such  case  made  and  provided. 

Third  Count, — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  the  said  A.  B,  afterwards,  to  wit,  on  the  day 

of  ,  in  the  year  aforesaid,  being  servant  to  the  said  C.  D.,  did,  by 


14  &  15 

c  lO 
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virtue  of  his  said  last-mentioned  employment,  and  while  he  was  so  em-  Prtce^i 
ployed  as  last  aforesaid,  receive  and  take  into  his  possession  certain  other 
money,  to  wit,  the  sum  of  two  pounds  thirteen  shillings  and  sixpence 
for  the  said  C.  D.  his  master,  and  that  the  said  A.  B.  afterwards,  and 
within  six  calendar  months  from  the  time  of  the  committing  of  the  said  L  Fdo^ 
ofience  in  the  said  first  count  mentioned,  to  wit,  on  the  day  and  year 
last  aforesaid,  fraudulently  and  feloniously  did  embezzle  the  same.  And 
so  the  jurors  aforesaid^  upon  their  oath  aforesaid,  do  say  that  the  said 
A.  B.,  in  manner  and  form  last  aforesaid,  feloniously  did  steal,  take 
and  carry  away  the  said  last-mentioned  money,  the  property  of  the  said 
C.  D.  his  master,  from  the  said  C.  D.  his  master,  against  the  form  of 
the  statute  in  such  case  made  and  provided. 

[Tndictmenta  for  embezzlement  are  founded  on  the  stat.  7  &  8  Geo.  4,  c  29,  8.  47,  which 
enacts,  that  **  if  anj  clerk  or  servant,  or  any  person  employed  for  the  purpose  or  in  the  capacity 
of  a  clerk  or  servant,  shall,  by  virtue  of  such  employment,  receive  or  take  into  his  possession 
any  chattel,  money,  or  valuable  security  for  or  in  the  name  or  on  the  account  of  his  master, 
and  shall  fraudulently  embezzle  the  same  or  any  part  thereof,  every  such  offender  shall  be 
deemed  to  have  feloniously  stolen  the  same  from  his  master,  although  such  chattel,  money,  or 
security  was  not  received  into  the  possession  of  such  roaster  otherwise  than  by  the  actual  pos- 
session of  his  clerk,  servant,  or  other  person  so  employed." 

The  48th  section  of  the  same  statute  empowers  three  distinct  acts  of  embezzlement  against 
the  same  master,  committed  within  the  space  of  six  calendar  months  from  the  first  to  the  last, 
to  be  charged  in  the  same  indictment,  and  also  enacts  that  "  in  every  such  indictment,  except 
where  the  offence  shall  relate  to  any  chattel,  it  shall  be  sufficient  to  allege  the  embezzlement  to 
be  of  money,  without  specifying  any  particular  coin  or  valuable  security;  and  such  allegation, 
so  far  as  regards  the  description  of  the  property,  shall  be  sustained,  if  the  offender  shall  be 
proved  to  have  embezzled  any  amount,  although  the  particular  species  of  coin  or  valuable 
•eenrity  of  which  such  amount  was  composed  shall  not  be  proved;  or  if  he  shall  be  proved  to 
have  embezzled  any  piece  of  coin  or  valuable  security,  or  any  portion  of  the  value  thereof, 
althongh  such  piece  of  coin  or  valuable  security  may  have  been  delivered  to  him  in  order  that 
some  part  of  the  value  thereof  should  be  returned  to  the  party  delivering  the  same,  and  such 
part  shall  have  been  returned  accordingly."  It  will  be  seen,  therefore,  that  no  very  material 
■Iteration  with  reference  to  framing  indictments  for  embezzlement  is  introduced  by  the  18th 
McUon  of  the  recent  statute:  (14  &  15  Vict,  c  100;  see  note  to  form,  No.  XIII.)  The  latter 
part  of  that  section  does,  however,  extend  in  one  particular  point  the  48th  section  of  the 
7  &  8  Geo.  4,  c.  29,  for  it  enacts,  that  the  general  description  of  money  shall  be  sustained  by 
pnx^  that  the  offender  embezzled  "  any  piece  of  coin  or  any  bank  note,  or  any  portion  of  the 
▼aloe  thereof,  although  such  piece  of  coin  or  bank  note  may  have  been  delivered  to  him  in 
Older  that  some  part  of  the  value  thereof  should  be  returned  to  the  party  delivering  the  same, 
cr  to  amf  other  ptraoti,  and  such  part  shall  have  been  returned  accordingly."  The  words,  ^  or 
to  any  other  person,"  were  introduced  to  meet  the  case  where  a  person  embezzled  a  note  or 
ooin  after  having  returned  part  of  its  value  to  a  different  person  from  the  person  from  whom  he 
reoeoved  it,  the  7  &  8  Geo.  4,  c  29,  s.  48,  only  applying  to  the  case  where  part  of  the  value 
was  retamed  *'to  the  party  delivering"  the  note  or  coin  to  the  prisoner:  (see  Lord  Campbells 
Acts,  by  Greaves,  p.  21.) 

The  statute  14  &  15  Vict  c.  100,  does,  however,  contain  a  clause  which  appears  to  render 
it  nnnecessary,  in  any  case  of  embezzlement,  to  adopt  the  ordinary  forms  of  indictment,  which 
it  most  be  admitted,  seems  unnecessarily  prolix  and  cumbersome.  The  13th  section  of  that 
statute  enacts  that,  if  upon  the  trial  of  any  person  indicted  for  embezzlement,  as  a  clerk,  servant, 
or  person  employed  for  the  purpose,  or  in  the  capacity  of  a  clerk  or  servant,  it  shall  be  proved 
that  be  took  the  property  in  question  in  any  such  manner  as  to  amount  in  law  to  larceny,  he 
shall  not  by  reason  Uiereof  be  entitled  to  be  acquitted,  but  the  jury  shall  be  at  liberty  to  return 
as  their  verdict  that  such  person  is  not  guilty  of  embezzlement,  but  is  guilty  of  simple  larceny, 
or  of  larceny,  as  a  clerk,  servant,  or  person  employed  for  the  purpose  or  in  the  capacity  of  a 
clerk  or  servant  as  the  case  may  be,  and  thereupon  such  person  shall  be  liable  to  be  punished  in 
the  same  manner  as  if  he  had  been  convicted  upon  an  indictment  for  such  larceny;  and  if,  upoa 
the  trial  of  any  person  indicted  for  larceny,  it  shall  be  proved  that  he  took  the  property  in  ques- 
tion in  any  such  manner  as  to  amount  in  law  to  embezzlement,  he  shall  not,  by  reason  thereof 
be  entitled  to  be  acquitted,  but  the  jury  shall  be  at  liberty  to  return  as  their  verdict  that  such 
person  is  not  guilty  of  larceny,  but  is  guilty  of  embezzlement,  and  thereupon  such  person  shall 
be  liable  to  be  punished  in  the  same  manner  as  if  be  had  been  convicted  upon  an  indictment  for 
sncb  embezzlement;  and  no  person  so  tried  for  embezzlement  or  larceny  as  aforesaid,  shall  be 
liable  to  be  afterwards  prosecuted  for  hrceny  or  embezzlement  upon  the  same  facts." 
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PrtoedenU,         l'^®  latter  part  of  this  section,  ooopled  with  the  16th  ssetion,  which  empowen  the  ioaertiai 

'      in  one^ndictment  of  three  distinct  charges  of  larceny  (see  ante,  note  to  form  Ko.  III.)>  lo  usl^ 

14  &  15  Vict.  ^  ^^®  1*^  ^°  ^^'^"^  of  embezzlement  ni^er  the  48th  section  of  the  7  &  8  Geo.  4,  c  29,  soper- 
c.  100.         sedes  the  necessity  for  adopting  the  ordinary  form  in  charges  of  embezzlement.    It  coold  not  be 

'         objected  that  the  ose  of  the  common  form  of  indictment  for  laroeny  is  calculated  to  mislead  the 

1.  FeUm$$,  Accused  party  in  any  way;  for  the  distinction  between  the  two  offences  is  purely  tecfasiod. 
Indeed  it  had  nerer  been  decided,  before  the  passing  of  the  14  &  15  Vict  c.  100,  that  a  defen- 
dant coold  not  be  convicted  of  embezzlement  on  an  indictment  for  simple  larceny,  inasmuch  as 
the  47th  section  of  the  7  &  8  Geo.  4,  enacts,  as  already  set  out,  that  every  person  guilty  of 
embezzling  any  property,  **  shall  be  deemed  to  have  feloniously  stolen  the  same,"  which,  ss 
observed  by  Mr.  Greaves,  would  seem  well  to  have  warranted  a  oonvietioii  for  embezzlement, 
upon  a  count  for  Urceny  as  a  servant :  (Lord  Campbeirs  Acts,  by  Greaves,  p.  17.) 

In  those  cases,  therefore,  where  the  offence  is  clearly  embezzlement,  it  is  sufficient,  and 
simpler,  and,  consetinently,  the  proper  course,  to  indict  the  offender  as  for  a  simple  larcenj, 
adopting  the  form  with  one,  two,  or  three  counts,  as  the  facts  may  warrant.  And  a  fortien, 
this  is  the  proper  course  where  there  is^any  doubt  as  to  whether  the  offence  be  simple  larceny  or 
embezzlement.] 


No.  XXXV 

Housebreakifig. 

STAFFORDSHIRE,  1  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present,  that  A.  B.,  on  the  dtj 

of  ,  in  the  year  of  our  Lord  1852^  at  the  parish  of  ,  io 

the  county  of  Stafford,  feloniously  did  break  and  enter  the  dwelliiig* 
house  of  C.  D.  there  situate,  and  then  and  there  in  the  said  dwellii^ 
house,  feloniously  did  steal,  take  and  carry  away  twelve  china  diska, 
twelve  silver  forks,  twenty-four  china  plates^  and  twelve  silver  spoons, 
to  the  value,  in  the^whole,  of  five  pounds  and  more,  of  the  goods  and 
chattels  of  the  said  C.  D.,  against  the  form  of  the  statute  in  such  case 
made  and  provided. 

[7&8  Geo.  4,  c  29,  s.  12;  7  Will.  4  &  1  Vict,  c  90,  s.  1.  The  adrantage  of  aUegini^  tk 
value  of  the  articles  stolen  to  be  five  pounds,  is,  that,  if  the  eridenoe  is  insi^kient  to  cmriet 
the  defendant  of  the  breakinfjr  and  enterin^^,  he  n»y  be  convicted  of  and  pnniahed  for  the  o&oot 
of  stealing  in  a  dwellinf(-house  to  the  amount  of  five  pounds  (see  form,  No.  XXXVL,  infra,  asd 
Lord  Campbell's  Acts,  by  Greaves,  p.  87);  but,  without  the  allegation  of  value,  he  majba 
convicted  and  punished  as  for  simple  larceny.] 


No.  XXXVL 

Stealing  in  a  DweUing-hottse  to  the  amount  of  Five  Potads. 

STAFFORDSHIRE,  \  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present,  that  A.  B.,  on  the  dtj 

of  ,  in  the  year  of  our  Lord  1852,  at  the  parish  of  ,  io 

the  county  of  Stafford,  in  the  dwelling-house  of  C.  D.  there  situate, 
feloniously  did  steal,  take  and  carry  away  one  silver  cup^  of  the  vahu 
of  two  pounds,  and  a  large  sum  of  money,  to  wii,  the  sum  of  ten 
pounds,  to  the  value,  in  the  whole,  of  five  pounds  and  more,  of  the 
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goods  and  chattels  of  C.  D.,  against  the  form  of  the  statute  in  such     Preoeden 

case  made  and  provided.  

14  &  15  ^ 

[See  7  4b  8  Geo.  4,  c  29,  8.  12;  7  WiU.  4  &  1  Vict.  r.  90,  8.  1.      If  the  defendant  is         ^  ^^' 
not  proved  to  have  oonmritted  the  statutable  oflRBOce,  he  may  be  conricted  of  simple  larcenj.]  .    »  «^. 


No.  xxxvn. 


Breaking  and  entering  a  Building  within  the  Curtilage, 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit  j      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1852,  at  the  parish  of  » in 

the  county  of  Stafford,  feloniously  did  break  and  enter  a  certain 
building  of  C.  D.,  there  situate  (the  said  building  then  and  there 
being  within  the  curtilage  of  the  dwelling-house  of  the  said  C.  D.  there 
situate,  and  by  the  said  C.  D.  then  and  there  occupied  therewith, 
and  there  not  being  any  communication  between  the  said  building 
and  the  said  dwelling-house,  either  immediate,  or  by  means  of  a  covered 
and  enclosed  passage,  leading  from  the  one  to  the  other),  and  that  the 
aud  A«  B.  then  and  there,  in  the  said  building,  feloniously  did  steal, 
lake,  and  carry  away ,/f^  cheeses^  five  hundred  pounds  weight  of  cheese^ 
Jifi^  pounds  weight  of  butter,  four  tubs,  and  four  wooden  pails,  of  the 
goods  and  chattels  of  the  said  C.  D.,  then  and  there  being  found,  against 
the  form  of  the  statute  in  such  case  made  and  provided. 

[See  sUtnte  7  &  8  Geo.  4,  c  29,  s.  14,  and  7  WUI.  4  &  I  Vict,  c  90,  s.  2.  If  there  U 
iBj  donbt  as  to  whether  the  building  broken  into  formed  part  of  the  dwelling-house,  this  connt 
should  be  added  to  the  count  for  hoasebreaking,  form  No.  XXXV.] 


No.  XXXVIII. 
Breaking  and  entering  a  Shcfp. 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1852,  at  the  parish  of  ,  in  the 

county  of  Stafford,  feloniously  did  break  and  enter  the  shop  of  C.  D., 
there  situate,  and  then  and  there,  in  the  said  shop,  feloniously  did  steal, 
take  and  carry  away  fifty  pieces  of  linen  cloth,  fifty  pieces  of  cotton 
printj  five  hundred  yards  of  caUco,  one  hundred  yards  of  flannel,  fifty 
tahie  cloths,  one  thousand  yards  of  ribbon,  fifty  yards  of  lace,  five 
hundred  handkerchiefs,  fifty  shawls,  one  hundred  pair  of  gloves,  and 
One  hundred  pair  of  stockings,  of  the  goods  and  chattels  of  C#  D.,  then 
and  there  being  foimd,  against  the  form  of  the  statue  in  such  case  made 
^nd  provided. 
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No.  XXXTX. 
Siealu^/rom  ike  Penom. 

STAFFORDSHIRE,  \  Thb  jurors  for  our  Lady  the  Qoeen  upon  their 
to  wit  J      oath  present,  that  A.  B.,  on  the  daj 

of  ,  in  the  year  of  our  Lord  1852,  feloniously  did  steal,  take  and 

carry  away  one  gold  watchy  one  purse,  one  poeket-book^  and  ten  pow^ds 
and  twelve  shillings  in  money,  of  the  goods,  chattels,  and  moneys  of  C.  D^ 
from  the  person  of  the  said  C.  D.,  against  the  form  of  the  statute  in 
such  case  made  and  provided. 

[See  7  Will.  4  &  I  Viet  c  87,  8.  5.    If  the  evidmoe  faib  to  pc«v«  the  actoal  liraay,  tki 
defendant  may  be  coQTicted  of  an  attempt  to  ateal,  U  &  15FNt  c.  100^  a.  11.] 


No.   XL. 
Bobberif. 

STAFFORDSHIRE, )  Thb  jurors  for  our  Lady  the  Queen  upon  their 
to  wit  J      oath  present,  that  A.  R,  on  the  dij 

of  ,  in  the  year  of  our  Lord  1852,  feloniously  did  make  an  assault 

in  and  upon  one  C.  D.,  and  then  feloniously  did  put  him  the  said  C  D. 
in  bodily  fear  and  danger  of  hb  life,  and  then  feloniously  and  Tiolen^ 
did  steal,  take  and  carry  away  one  gold  watch  and  one  siher  snuf4m, 
of  the  goods  and  chattels  of  the  said  C.  D.  from  the  person  and  agsiiul 
the  will  of  the  said  C.  D.,  against  the  form  of  the  statute  in  su<£  case 
made  and  provided. 

[7  Will  4  &  1  Vict  c  87,  s.  5.  The  defendaat  may  be  eoQTicted  of  stealing  from  the  peoa 
if  the  evidence  fails  to  prove  the  force;  and  the  14  &  15  Vict  c  100,  s.  11,  enacts  that,  ''if  apt 
the  trial  of  any  person  upon  any  indictment  for  robbery,  it  shall  appear  to  the  jury  vpoD  tbt 
evidence  that  the  defendant  did  not  commit  the  crime  of  robbery,  \mt  that  be  <£d  commit  aa 
assault  with  intent  to  rob,  the  defendant  shall  not  by  reason  thereof  be  entitled  to  be  an^aittrd, 
tut  the  jury  shall  be  at  liberty  to  return  as  their  verdict  that  the  defendant  is  inulty  of  a 
assault  with  intent  to  rob,  and  thereupon  such  defendant  shall  be  liable  to  be  punisbed'  is  tb 
same  manner  as  if  he  had  been  convicted  upon  an  indictment  for  feloniously  asftsnUii^  vitk 
intent  to  rob." 

Where,  however,  it  is  clearly  ascertained  that  no  actual  robbery  was  efllected,  the  ofodff 
should  be  indicted  for  the  assault  with  intent  to  rob,  as  in  the  next  form,  oo  the  genenl  princfk 
that  every  indictment  should  be  framed  to  meet  the  snbstantial  charge.] 


No.  XLL 
Assault  with  intent  to  rob. 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  th«r 
to  wit.  I      oath  present,  that  A.  B.,  on  the  dij 

of  ,  in  the  year  of  our  Lord  1862,  feloniously  did  make  an  asssntt 

in  and  upon  C.  D.,  with  intent  then  feloniously  and  violently  to  5tet]» 
take  and  carry  away  the  moneys,  goods  and  chattels  of  the  said  C.  D, 
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from  the  person  and  against  the  will  of  him  the  said  C.  D.,  against  the     Pncedgnit. 
form  of  the  statute  in  such  case  made  and  provided. 


[See  the  tUtote  7  WUL  4  &  I  Vict  c.  87,  s.  6,  lad  note  to  last  form,  No.  XL.] 


14  &  15  Viet 
dOO. 


No.  XLIL 
Demandtng  Mtmey  with  menaces. 

STAFFORDSHIRE,  1  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  or  our  Lord  1852,  with  menaces  feloniously  did 

demand  of  C.  D.  the  moneys  of  him  the  said  C.  D.,  with  intent  then 
feloniously  to  steal,  take  and  carry  away  the  said  moneys  from  the  said 
C.  D.,  against  the  form  of  the  statute  in  such  case  made  and  provided. 


No.  XLIIL 
Denumdifig  Property  hyforce^ 

STAFFORDSHIRE,  1  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present,  that  A.  B.,  on  the  day 

«f  y  in  the  year  of  our  Lord  1852,  by  force  did  feloniously  demand 

of  C.  D.  the  moneys,  goods  and  chattels  of  him  the  said  C.  D.,  with 
iBtent  then  feloniously  to  steal,  take  and  carry  away  the  said  moneys, 
foods  and  chattels  from  the  said  C.  D.,  against  the  form  of  the  statute  in 
soch  ease  made  and  provided. 

[Set  Stat  7  WilL  4  &  1  Viet  c  87,  s.  7.] 


No.  XLIV. 

Malicious  It^uries  lo  Animals^, 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit  J      09&L  present,  that  A.  B.,  on  the  day 

of  in  the  year  of  our  Lord  1852,  unlawfully,  maliciously  and 

feloniously  did  wound  a  certain  mare^  the  property  of  C.  D.,  against  the 
finrm  of  the  statute  in  such  case  made  and  provided. 

[See  the  statute  7  &  8  Geo.  4,  o.  SO,  ss.  16  and  25.    See  also  I  Viot  c.  90,  s.  2,  and  9  & 
10>^e.84,f.l.] 
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PrecedtiUt, 

14  &  15  Vict 
e.100. 

1.  Fehmet, 


No.  XLV. 

Destroifing  Trees  in  an  Orchard,  §fc. 

STAFFORDSHIRE,  \  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit  J      oath  present,  that  A,  B.,  on  the  day 

of  in  the  year  of  our  Lord,   1852,  unlawfully,  maliciouslj  and 

feloniously  did  cut  and  destroy  a  pear  tree  of  C.  D.,  then  growing  in 
a  certain  orchard  of  the  said  C.  D.,  situate  in  the  parish  of  ,  ia 

the  county  of  Stafford,  thereby  doing  injury  to  the  said  C.  D.  to  as 
amount  exceeding  the  sum  of  one  pound,  to  wit,  to  the  amount  of 
two  pounds,  against  the  form  of  the  statute  in  such  case  made  and 
provided. 

[See  the  statote  7  &  8  Geo.  4,  c  80,  8.  19.  If  the  circumstaDees  justify  it,  a  coant  may  be 
added  for  cutting,  with  intent  to  steal,  under  the  7  &  8  Geo.  4,  c.  29,  s.  38.  See  fona 
No.  XXIX.] 


No.  XLVI. 

Destroying  Trees  above  the  value  of  Five  Pounds, 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present^  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1852,  unlawfully,  maliciously  ana 

feloniously  did  cut  and  destroy  twenty  oak  trees  of  C.  D.,  then  growing 
at  ,  in  the  parish  of  ,  in  the  county  of  Stafford,  thereby 

doing  injury  to  the  said  C.  D.  to  an  amount  exceeding  the  sum  of  fiTe 
pounds,  to  wit,  to  the  value  of  six  pounds,  against  the  form  of  the  statute 
in  such  cose  made  and  provided. 

[See  the  statute  7  &  8  Geo.  4,  c.  30,  s.  19.] 


No.  XLVIL 

Drowning  a  Mine, 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present,  that  A.  B.,  on  the  dtj 

of  ,  in  the  year  of  our  Lord  1852,  unlawfully,  maliciously  aod 

feloniously  did  cause  a  large  quantity  of  water  to  be  conveyed  into  i 
certain  mine  of  0.  D.,  situate  in  the  parish  of  ,  in  the  county  of 

Stafford,  with  intent  thereby  then  to  damage  the  said  mine,  and  to  hinder 
and  destroy  the  working  thereof,  against  the  form  of  the  statute  in  sach 
case  made  and  provided. 

[See  the  statute  7  &  8  Geo.  4,  c.  30,  s.  6.] 
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No.  XLVni. 

OhitruBting  Airway  of  a  Mine, 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  j      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1852,  unlawfully,  maliciously  and 

iUkmiously  did  JiU  up  and  obstruct  a  certain  airway  of  and  belonging  to 
g  certain  mine  of  C.  D.,  situate  in  the  parish  of  ,  in  the  county  of 

Stafford,  with  intent  thereby  to  damage  the  said  mine,  and  to  hinder  and 
destroy  the  working  thereof,  against  the  form  of  the  statute  in  such  case 
made  and  provided. 

[See  the  statate  7  &  8  Geo.  4,  c.  30,  s.  6.] 


Prteedmit. 
14  &  15  Vict 

cioa 

1.  Fdomu, 


No.  XLIX. 
Destroying  a  Steam  Engine  for  working  a  Mine, 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen,  upon  their 
to  wit.  J      oath  present,  that  A.  B.,  on  the  day 

X'  it  in  the  'year  of  our  Lord  1852,  unlawfully,   maliciously  and 

k  ftloniously  did  pull  down  and  destroy  a  certain  steam  engine  ofC.  D.for 
p  working  a  certain  mine  of  the  said  C.  D.,  situate  in  the  parish  of  , 

i-  ill  the  county  of  Stafford,  against  the  form  of  the  statute  in  such  case 


and  provided. 


[See  the  statute  7  &  8  Geo.  4,  c.  30,  s.  6.] 


No.  L. 

Damaging  wi^  intent  to  destroy^  a  Steam  Engine  for  working  a  Mine. 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present,  that  A.  B.,  on  the  day 

tt  ,  in  the  year  of  our  Lord  1852,  unlawfully,  maliciously  and 

filoiiioasly  did  damage  a  certain  steam  engine  of  C.  D.  for  working  a 
teriain  mine  of  the  said  C.  D.,  situate  in  the  parish  of  ,  in  the 

tiounty  of  Stafford,  with  intent  then  and  thereby  to  destroy  and  render 
Ofdess  the  said  steam  engine,  against  the  form  of  the  statute  in  such  case 
made  and  provided. 

[See  the  statnte  7  &  8  Gea  4,  c  30,  8.  6.] 
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14  &  15  Vict.  No.  LI. 

ti^  Dettroymg  Thrttkhg  MadkmeM. 

1.  MMfef.     QTAFFORDSHIBE, )  Tbb  jurors  for  our  Lady  tbe  Queen  opoD  thdr 
O  to  wit.  J      oath  present,  that  A.  B^  on  the  daj 

of  ,  in  the  year  of  our  Lord  1852,  unlawfully,  maliciously  and 

feloniously  did  cut,  break  and  destroy  a  certain  threMng  tmaekme,  the 
property  of  C.  D.,  against  the  form  of  the  statute  in  such  case  made  and 
provided. 

[See  the  statute  7  &  8  Geo.  4,  c  30,  t.  4.] 


No.Ln. 
Daniaging^  with  intent  to  deitroy,  I^reehing  Machines, 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present,  that  A.  B.,  on  the  dsj 

of  ,  in  the  year  of  our  Lord  1862,  unlawfully,  maliciously  and 

feloniously  did  damage,  with  intent  to  destroy  and  render  useless,  a  certain 
threshing  nuichine,  the  property  of  C.  D.,  against  the  form  of  the  statute 
in  such  case  made  and  provided. 

[See  the  sUtate  7  &  8  Geo.  4,  e.  30^  t.  4.] 


No.  Lm 

Remooifig  Piles  used  to  secure  the  banks  qf  a  CamaL 

STAFFORDSHIRE  1  The  jurors  for  our  Lady  the  Queen  upontbeir 
to  wit  J      oath  present,  that  A.  B.,  on  the  daj 

of  ,  in  the  year  of  our  Lord  1852,  unlawfidly,  malidoosly  tid 

feloniously  did  cut  off  and  remove  certain  piles  situate  in  the  psriA 
of  in  the  county  of  Stafford,  then  and  there  fixed  in  the  grooni 

and  then  and  there  used  for  securing  the  hank  of  a  certain  canal  ciJM 
the  canal  there  situate  and  heing,  against  the  form  of  the  statote 

in  such  case  made  and  provided. 

[See  the  sUtate  7&8Geo.4,c.90^s.  12.] 
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Na  LIV.                                                    I4&i5rict. 
Drawing  iip  Floodgate  of  a  Canal,  * 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  their     I.  FikmUt, 
to  wit.  (      oath  present,  that  A.  B.,  on  the  day 

of  in  the  year  of  our  Lond   1852,  unlawfully,  maliciously  and 

feloniously  did  open  and  draw  up  a  certain  floodgate,  situate  in  the  parish 
of  ,  in  the  county  of  Stafford,  of  and  belonging  to  a  certain  canal 

called  the  canal,  then  being,  with  intent  to  obstruct  and  prevent 

the  carrying  on  and  maintaining  the  navigation  of  the  said  canal ;  and 
bj  means  thereof  the  canying  on  and  maintaining  the  navigation  of  the 
said  river  were  then  obstructed  and  prevented,  against  the  form  of  the 
statute  in  such  case  made  and  provided. 


[Sm  the  ttatate  7  &  8  Gea  4,  c  30,  s.  12.] 


No.  LV. 

Setting  fire  to  Goods  in  a  Railway  Warehouse. 

STAFFORDSHIRE,  )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1852,  wilfully,  maliciously  and 

feloniously  did  set  fire  to  a  bale  of  cotton  then  being  in  a  certain  ware- 
liouse,  situate  in  the  parish  of  ,  in  the  county  of  Stafford,  belong- 

ing and  appertaining  to  a  certain  railway  then  and  there  being,  called  the 
London  and  North  Western  Bailway,  the  property  of  the  London  and 
North  Western  Railway  Company,  against  the  form  of  the  statute  in 
such  case  made  and  provided. 

[The  ttatoU  14  &  15  Yict.  c.  19,  8.  8,  enacts,  ^'tbftt  if  taxj  person  shsU  wflfol^  sod 
■wlirionsly  set  fire  to  any  station,  engine-booae,  wareboose,  or  other  boilding  beloBging  or 
snertsinii^  to  anj  railwaj,  dock,  canal,  or  other  navigation,  ererj  such  person  shall  be  gniltj 
m  iUoaj,  ud  being  conTicied  thereof  shall  be  liable  at  the  discretion  of  the  eonrt,  to  be  traas- 
fscted  beyood  the  seas  for  the  term  of  his  natural  life,  or  for  any  term  not  less  than  sereo  years, 
« to  be  impiisoned,  with  or  withont  hard  laboor,  for  any  term  not  exceeding  three  years;  and 
if  maj  penon  shall  wilfiilly  and  malicioosly  set  fire  to  any  goods  or  chattds  being  in  any  build- 
km^  tiM  setting  fire  to  which  is  made  felony  by  this  or  any  other  act  of  Parliament,  erery  sueh 
mm^  shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the  disorttioii 
et  tht  court,  to  be  transported  beyond  the  seas  for  any  term  nut  ezeeednig  ten  years,  nor  less 
tkao  atmtk  years,  or  to  be  imprisoned,  with  or  without  hard  labour,  for  any  term  not  exeeedinc 
test  yeark"  An  offence  under  the  first  part  of  this  section  is  not  triable  at  Quarter  Sessions.  J 
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pabt  n.— misdemeanors. 

§  1.    Offehces  against  the  Persox. 

No.L 

Common  Assault 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  j      oath  present,  that  A.  B.,  on  the  dif 

of  ,  in  the  year  of  our  Lord  1853,  nnkwfully  did  make  an  assault 

upon  one  C.  D.,  and  did  then  unlawfully  beat  and  ill-treat  him. 

[An  assault  u  a  misdemeanor  at  common  law.  By  the  statute  14  &  15  VicL  c  55.  &  3. 
persons  bound  hj  recognisance  to  proeecnte  or  give  eridenoe  on  Inlls  of  indictment  for  coqudoq 
assaults,  maj,  at  the  discretion  of  the  oonrt,  be  allowed  costs  as  in  cases  of  fdooj.  It  msj  be 
stated  here,  with  reference  to  all  misdemeanors,  that  the  statute  14  &  15  Vict.  c.  100,  &.'3€, 
enacts,  that  "  so  mnch  of  a  certain  act  of  Parliament  passed  in  the  sixtieth  year  of  the  nip 
of  His  late  Majesty  King  George  the  Third,  intituled  Ak  Act  to  prevmU  Delay  m  the  Aim- 
nittratian  of  Jmtioe  m  cases  of  Misdemeanor^  as  prorides  that  where  any  person  ahaQ  bi 
prosecuted  far  any  misdemeanor  by  indictment  at  any  session  of  the  peace,  aeaaioa  of  oyer  nd 
terminer,  great  session,  or  session  of  gaol  deliveiy,  within  that  part  of  Great  Britain  ctDed 
England,  or  in  Ireland,  baring  been  committed  to  custody  or  held  to  bail  to  appeir  to  aoiw 
for  such  offence  twenty  days  at  the  least  before  the  session  at  which  soch  indictment  shall  li 
found,  he  or  she  shall  plead  to  such  indictment^  and  trial  shall  proceed  tbereopon  at  snch  saw 
session  of  the  peace,  session  of  oyer  and  terminer,  great  sesrita,  or  seaaion  of  gaol  dcifoy 
respectirely,  unless  a  writ  of  certiorari  for  removing  such  indictment  into  His  MtSatfs  Ceat 
of  King*s  Bench  at  Westminster  or  in  Dublin  shall  be  delivered  at  tnch  seaaioQ  bdm  the  jssf 
shall  be  sworn  for  such  trial,  shall  be  and  the  same  is  hereby  repealed;**  and  by  sect  27  it  i 
enacted  that  *'  no  person  prosecuted  shall  be  entitled  to  trayerse  or  postpone  the  trial  of  ay 
indictment  found  against  him  at  any  session  of  the  peace,  session  of  oyer  and  tomiaa,  «r 
session  of  gaol  delivery :  provided  always,  that  if  the  court,  upon  the  appUcatioD  of  the  pcms 
so  indicted  or  otherwise,  shall  be  of  opinion  that  he  ought  to  be  allowed  a  fnTther  time,  cithff 
to  prepare  for  his  defence  or  otherwise,  such  court  may  a^joom  the  trial  of  such  person  ts  Ihi 
next  subsequent  session,  upon  such  terms  as  to  bail  or  otherwise  as  to  soch  court  ^^^  wsm 
meet,  and  may  respite  the  recognisanees  of  the  prosecutor  and  witnesses  aooordingly,  m  wUdk 
case  the  prosecutor  and  witnesses  shall  be  bound  to  attend  to  prosecute  and  give  evidcBes  it 
such  subsequent  session  without  entering  into  any  fresh  recognisance  for  that  pnrpooe.* 

Mr.  Greaves  observes  that  **  this  section  is  intended  wholly  to  do  away  widi  tiwersci,  wUeh 
were  found  to  occasion  much  injustice.  A  malicions  prosecutor  could  formerly  get  a  bill  far 
any  frivolous  assault  found  by  the  grand  jury,  and  cause  the  defendant  to  be  apprchcndei 
during  the  sitting  of  the  court;  and  then  be  was  obliged  to  traverse  till  the  next  ttfH**  «r 
assises,  as  he  could  not  compel  the  prosecutor  to  try  the  case  at  the  seesioos  or  assises  at  wtiA 
the  bill  was  found.  This  led  to  the  expense  of  the  traverse  book  and  sundry  feee,  which  opentri 
as  a  great  hardship  on  the  defendant,  not  unfrequently  an  innocent  person.  Again,  the  ddca- 
dant,  in  many  instances,  has  been  able  to  turn  his  right  to  traverse  into  a  means  of  improperir 
putting  the  prosecutor  to  expense  and  inconvenience.  The  intention  of  this  section  is  to  sb^ 
traverses  altogether,  and  to  put  misdemeanors  precisely  on  the  same  footing  in  this  re»peet  as 
felonies.  In  felonies  the  prisoner  has  no  right  to  postpone  his  trial,  hot  the  conit,  on  pnptr 
grounds,  will  always  postpone  the  trial.  Under  this  sectioo,  therefore,  no  defendant  in  a  cas 
of  misdemeanor  can  insist  on  postponing  hb  trial;  but  the  court  in  any  case,  upon  ]itpr 
grounds  being  adduced,  not  only  may,  but  ought  to  order  the  trial  to  be  postponed.  If,  then- 
fere,  a  witness  be  absent,  or  ill,  or  there  has  not  been  reasonably  sufficient  time  for  the  defendssl 
to  prepare  for  his  defence,  or  there  exists  any  other  ground  for  believing  that  the  ends  efjesdn 
will  be  better  answered  by  the  trial  taking  place  at  a  future  period,  the  court  wooU  exeidse  • 
very  sound  discretion  in  postponing  the  trial  accordingly.  As  the  intention  of  the  dsose  it  l> 
abolish  traverses  altogether,  no  traverse  books,  or  fees  incident  to  traverses,  ought  hereafter  tt 
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be  allowed.    One  great  object  was  to  prevent  defendants  being  improperly  saddled  with  costs,      PreoedmU. 
and  all  oonrts  ought  to  carry  that  object  into  effect  as  far  as  practicable.     In  any  case,  there-  *— - 

fere,  where  the  coart  thinks  proper  to  postpone  the  trial,  the  court  ongbt  simply  to  order  the  ^•MuduMtmon 
trial  to  be  postponed  to  the  next  sessions  or  assizes,  as  the  case  may  be.  The  indictment  onght 
then  to  remain  in  the  proper  costody,  and  no  record  or  traverse  book  shonld  be  drawn  np.  At 
the  next  assizes  or  sessions,  as  the  case  may  be,  the  trial  may  take  place  npon  the  indictment 
akme,  precisely  in  the  same  way  as  in  the  case  of  felony  where  the  trial  has  been  postponed:** 
(Lord  Campbcirs  Acts,  by  C.  S.  Greaves,  Esq.,  Q.  C,  p.  80.)] 


No.  n. 

Common  Assault  against  two  or  more. 

STAFFORDSHIRE,  \  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit  j      oath  present,  that  A.  B.  and  C.  D.  on  the 

day  of  . ,  in  the  year  of  our  Lord,  1 853,  unlawfully  did  assault 

one  E.  F.,  and  did  then  unlawfully  beat,  wound  and  ill-treat  him. 


No.  m. 

Assault  and  False  Imprisonment,  with  a  Count  for  a  Common  Assault, 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present,  that  A.  B.,  on  the  day 

of  f  in  the  year  of  our  Lord  1863,  unlawfully  assaulted  one  C.  D., 

and  then  unlawfully  imprisoned  and  detained  in  prison  the  said  C.  D.  for 
a  long  space  of  time,  against  his  will,  and  without  any  legal  authority  or 
justifiable  cause  whatsoever. 

Second  Count — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  the  said  A.  B.  afterwards,  to  wit,  on  the  day  and 
year  aforesaid,  unlawfully  did  assault,  beat,  wound  and  ill-treat  the  said 
CD. 

2alae  imprisonment  is  a  misdemeanor  at  common  law.    The  adrantage  of  the  second  count 
t  OkB  defendant  may  be  conricted  if  the  evidence  proves  an  mijostifiable  assault,  bat  fiul* 
to  trtabKah  the  false  imprisonmeat] 


No.  IV. 

Riot  and  Assault,  with  a  Count  for  a  Common  Assault. 

STAFFORDSHIRE,  )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J       oath  present,  that  A.  B.,  C.  D.,  and  E.  F., 

Ogether  with  divers  other  evil-disposed  persons,  to  the  jurors  aforesaid 
inknown,  on  the  day  of  ,  in  the  year  of  our  Lord  1853, 

mbiwfollyy  riotously  and  routously  did  assemble  and  gather  together  to 
listnrb  the  peace  of  our  said  Lady  the '  Queen ;  and  being  so  then 
VOL.  VI.  d 
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PrteedmUt,    assembled  did  then  unlawfully,  riotoasly  and  routoaslj  assault,   beal^ 

. wound  and  ill-treat  one  G.  H. 

9,MudMuamon  Second  Count, — And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present  that  the  said  A.  B.,  C.  D.  and  £.  F.  afterwards,  to  wit, 
on  the  daj  and  year  aforesaid,  did  assault,  beat,  wound  and  ill-treat  the 
s^d  G.  H. 

[A  riot  18  a  misdemeanor  at  common  law.  In  order  to  convict  on  the  first  count,  it  most  be 
proved  that  at  least  three  persons  were  engaged  in  the  offence.  If  the  evidence  fiaiis  in  this  or 
any  other  respect  to  establish  a  riut,  the  defendants,  or  any  of  them,  may  be  convicted  of  a 
common  assault  under  the  second  connt.  If  the  evidence  warrants  it,  either  of  the  folloviiiig 
counts,  under  the  14  &  15  Vict.  c.  100,  s.  29,  may  be  nsed  in  addition  to  or  instead  of  the 
count  for  a  common  assault,  so  as  to  enable  the  court  to  sentence  the  defendant  to  hard  labov; 
if  acquitted  of  the  riot.  [If  convicted  of  the  riot,  hard  labour  may  be  imposed,  under  the  statoto 
3  Geo.  4,  c.  114.] 


No.  V. 

Assault  occasioning  actual  bodily  harm. 

STAFFORDSHIRE,  •  The  jurors  for  our  Lady  the  Queen  upon  their:, 
to  wit.  J      oath  present,  that  A.  B.,  on  the  to  1 

of  ,  in  the  year  of  our  Lord  1853,  unlawfully  did  make  an  assanft  ■ 

upon  one  C.  D.,  and  did  then  unlawfully  beat,  wound,  and  ill-treat  the  ssid 
C.  D.,  and  did  thereby  then  occasion  actual  bodily  harm  to  the  said  C.  D., 
against  the  form  of  the  statute  in  such  case  made  and  provided. 

[The  14  &  15  Vict.  c.  100,  s.  29,  enacts  that  **  whenever  any  person  ahmll  be  convicted  of  i 
any  one  of  the  offences  following  as  an  indictable  misdemeanor,  that  is  to  say,  any  cheat  m 
fraud  punishable  at  common  law;  any  conspiracy  to  cheat  or  defraud,  or  to  extort  maotjm 
goods,  or  falsely  to  accuse  of  any  crime,  or  to  obstruct,  prevent,  pervert,  or  defeat  the  eosni 
of  public  justice ;  any  escape  or  rescue  from  lawful  custody  on  a  criminal  charge ;  any  puUb. 
and  indecent  exposure  of  the  person;  any  indecent  assault,  oranifassauU  occasiommg attd 
bodify  harm ;  any  attempt  to  have  carnal  knowledge  of  a  girl  under  twelve  years  of  ifK' 
any  public  selling,  or  exposing  for  public  sale  or  to  public  view,  of  any  obecene  book,  friil^ 
picture,  or  other  indecent  exhibition;  it  shall  be  lawful  for  the  court  to  sentence  the  offirndtrll 
be  imprisoned  for  any  terra  now  warranted  by  law,  and  also  to  be  kept  to  hard  labour  inatg 
the  whole  or  any  part  of  such  term  of  imprisonment" 

The  sole  object,  therefore,  of  introducing  an  averment  in  an  indictment  for  uaault  tbit  i 
occasioned  actual  bodily  harm,  has  reference  to  the  punishment,  aa  it  enables  the  court  H 
add  hard  labour  to  the  imprisonment.     The  defendant  may  be  convicted,  although  it  aMV 
that  his  offence  amounts  to  a  felony,  for  the  statute  14  &  15  VicU  c  100,  a.  12,  enaets  w 
*'  if,  upon  the  trial  of  any  person  for  any  misdemeanor,  it  shall  appear  that  the  fiicts  fiiB-i 
in  evidence  amount  in  law  to  a  felony,  such  person  shall  not  by  reason  thereof  be  cart 
to  be  acquitted  of  such  misdemeanor;  and  no  person  tried  for  such  miademeanor  ahalli  | 
liable  to  be  afterwards  prosecuted  for  felony  on  the  same  facts,  unlees  the  oomt  before  ^Akk  ; 
such  trial  may  be  had  shall  think  fit,  in  its  discretion,  to  discharge  the  jnxy  from  giving  flf 
verdict  upon  such  trial,  and  to  direct  such  person  to  be  indicted  for  felony,  in  whidi  SM 
such  person  may  be  dealt  with  in  all  respects  as  if  he  had  not  been  pat  upon  his  trial  fior  ml 
misdemeanor." 

"  This  section,"  observes  Mr.  Greaves,  "  was  introduced  to  put  an  end  to  all  ytia 
as  to  whether,  on  an  indictment  for  a  misdemeanor  in  case  upon  the  evidence  it  appMrf  - 
that  a  felony  had  been  committed,  the  defendant  was  entitled  to  be  acquitted,  oa  the  giwi 
that  the  misdemeanor  merged  in  the  felony:  (^Reg.  v.  Aea/e,  ]  0.  &  K.  591 ;  1  D.  C  C SSi 
Beg,  V.  Button,  11  Q.  B.  929.)  The  discretionary  power  to  discharge  the  jury  is  gins  il 
order  to  prevent  indictments  being  collusively  or  improperly  preferred  for  misdeiDeaoon  what 
they  ought  to  be  preferred  for  felonies,  and  also  to  meet  those  cases  where  the  Mob^  '* 
liable  to  so  much  more  severe  a  punishnsent  than  the  misdemeanor)  that  it  ii  fittiaf  that  ll» 
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priiooer  shoald  be  tried  and  punished  for  the  felony.    For  instance,  if  on  an  indictment  for     PttetdmU, 

attempting  to  commit  a  rape,  it  clearly  appeared  that  the  crime  of  rape  was  committed,  it  

would  be  right  to  discharge  the  jury."  (Lord  CampbeU's  Acts,  by  Qreares,  p.  16.)]  %,MiadtmMmon 


No.  VI. 

Assault  occasioning  actual  bodily  harm,  with  a  Count  for  a  Common  Assault. 

STAFFORDSHIRE, )  The  jurore  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1853,  unlawfully  did  make  an  assault 

upon  one  C.  D.,  and  did  then  unlawfully  beat,  wound  and  ill-treat  the 
said  C.  D.,  and  did  thereby  then  occasion  actual  bodily  harm  to  the  said 
C.  D.,  against  the  form  of  the  statute  in  such  case  made  and  provided. 

Second  Count — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  the  said  A.  B.,  afterwards,  to  wit,  on  the  day  and  year 
aforesaid,  unlawfully  did  make  an  assault  upon  the  said  C.  D.,  and  did 
then  unlawfully  beat,  wound,  and  ill-treat  the  said  C.  D. 

[If  there  b  any  doubt  whether  the  assault  did  occasion  actual  bodily  harm,  this  form  should 
ba  adopted,  containing  a  common  count  on  which  imprisonment  without  hard  labour  may  be 
*  '^  '  )d.     On  the  other  hand,  the  defendant  may  be  conTicted  on  the  first  count,  although  the 
t  amount  to  a  felony:  (tee  sect.  12  of  the  14  &  15  Vict.  c.  100,  note  to  form  V.,  (uUe.y\ 


No.  VU. 

Maliciously  inflictifig  grievous  bodily  harm, 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present,  that  A.  B.,  on  the  day 

ft  ,  in  the  year  of  our  Lord  1853,  unlawfully  and  maliciously  did 

infiict  upon  one  C.  D.,  some  grievous  bodily  harm,  against  the  form  of 
tte  siatate  in  such  case  made  and  provided. 

[The  statute  14  &  15  Vict  c.  19,  s.  4,  after  reciting  that  "'  it  is  expedient  to  make  further 
'non  for  the  punishment  of  aggravateid  assaults,''  enacts,  "  that  if  any  person  shall  unlaw- 
aod  maliciously  inflict  upon  any  other  person,  either  with  or  without  any  weapon  or 
moent,  any  grievous  bodily  harm,  or  unlawfully  and  maliciously  cut,  stab,  or  wound 
aj  other  person,  every  such  offender  shall  be  guilty  of  a  misdemeanor,  and  being  convicted 
tberaof,  shall  be  liable,  at  the  discretion  of  the  court,  to  be  imprisoned,  with  or  without  hard 
kboor,  for  any  term  not  exceeding  three  years :  provided,  huwcver,  that  nothing  herein  con- 
tuned  shall  be  deemed  or  taken  to  repeal  the  provisions  of  the  twenty-ninth  section  of  the 
act  passed  in  the  tenth  year  of  the  reign  of  His  late  Majesty  King  George  the  Fourth, 
ehapter  thirty-four.  "  This  section,**  says  Mr.  Greaves,  ''  is  aimed  at  such  injuries  to  the 
peraoD,  accompanied  with  grievous  bodily  harm,  as  do  not  amount  to  felony.  It  contains  two 
parts.  The  first  applies  to  those  cases  where  any  person  unlawfully  and  maliciously  inflicts 
aj  grievous  bodily  harm,  either  with  or  without  any  instrument.  In  order  to  bring  a  person 
within  this  clause,  two  things  must  concur.  The  person  must  unlawfully  and  maliciously 
iaffiet  a  bodily  injury,  and  the  injury  must  be  such  as  amounts  to  grievous  bodUy  harm;  but  it 
k  onnooessary  either  that  the  skin  should  be  broken,  or  that  any  inbtrument  should  be  used 
Idt  tho  purpose  of  inflicting  the  injury.  The  clause  will,  therefore,  apply  as  well  to  all 
ttaio  eaoea  so  repugnant  to  humanity,  where  a  nose,  ear,  or  finger  shall  be  maliciously  bitten 
«i(  M  to  tboM  cases  where  other  grievous  bodily  harm  has  been  inflicted,  bat  no  wound  cansed." 

d2 
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Preeedmti,         This  section  does  not  repeal  the  provisions  of  the  statote  7  Will.  4  &  1  Vict.  c.  85, 

SB.  2,  3,  4,  5,  relating  to  o£Eences  against  the  person;  and,  on  the  other  hand,  a  person  may  be 

iMitdemeoHon  indicted  and  conviotMl  for  an  offence  under  the  14  &  15  Vict,  c  19,  s.  4,  although  the  crims 
should  be  of  the  higher  natnre,  and  within  the  7  Will  4  &  1  Vict.  c.  85:  (tee  14  &  15  VkL 
c.  100,  8.  12,  post,  note  to  form  No.  IX.)  The  cases,  however,  to  which  the  above  pmvisioo  «f 
the  recent  statute  shonld  be  confined,  are  those  where  the  previous  statute  has  been  decided  ts 
be  inapplicable,  naroelj,  where  there  is  no  instrument  used,  but  the  injury  is  inflicted  by  tin 
hand,  fist,  or  teetb,  or  where  there  is  no  cutting  or  wounding,  for  it  would  be  contrary  to  the 
policy  of  the  law  if  an  offence  amounting  to  a  felony  should  be  treated  as  a  misdemeanor.  Ths 
act  mentioned  in  the  proviso  of  the  above  section  relates  to  Ireland  alone. 

The  above  form  of  indictment  (as  well  as  the  form,  post%  is  given  by  Mr.  Greaves,  wIm 
directs  a  second  count  to  be  added  for  an  assault  occasioning  actual  bodily  harm :  {tee  the  next 
form.) 

On  this  count  the  defendant  may  be  convicted  of  an  attempt  to  commit  the  statutable  mb- 
demeanor:  (14  &  15  Vict.  c.  100,  s.  9.)] 


No.  VIII. 

Maliciously  inflicting  grievous  bodily  harm,  with  a  Count  for  an  Assault, 
occasioning  actual  bodily  harm. 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  j      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1 853,  unlawfully  and  maliciously  dM 

inflict  upon  one  C.  D.  some  grievous  bodily  harm,  against  the  form  of 
statute  in  such  case  made  and  provided. 

Second  Count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  the  said  A.  B.,  afterwards,  on  the  day  and  ye«f 
aforesaid,  unlawfully  did  make  an  assault  upon  the  said  C.  D.,  and  did 
then  unlawfully  beat,  wound  and  ill-treat  the  said  C.  D.,  and  did  therebf 
then  occasion  actual  bodily  harm  to  the  said  C.  D.,  against  the  form  oif 
the  statute  in  such  case  made  and  provided. 

[This  second  count  should  be  in  general  added,  as  dn«cted  by  Mr.  Greaves  (see  the  nots  to 
the  last  form),  to  meet  the  event  of  the  failure  of  proof  on  the  6rBt  count.  As  the  multiplioititt 
of  counts  unnecessarily,  should  be  avoided,  a  connt  for  a  common  assault  ought  not  to  be  addni 
If  there  is  any  doubt  as  to  whether  a  count  for  an  assault,  occasioning  actual  bodily  harm,  tm 
be  supported,  it  is  clear  the  count  for  maliciously  inflicting  grievous  bodily  harm  ought  set  tt 
be  used,  but  the  form  No.  VI.  should  be  adopted,  a  count  for  an  "  Assault  occasioning  aelisl 
bodily  harm,  and  a  Count  for  a  Common  Assault'*] 


No.  IX. 

Maliciously  cutting, 

STAFFORDSHIRE,  1  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present,  that  A.  B.,  on  the  dij 

of  ,  in  the  year  of  our  Lord  1853,  unlawfully  and  maliciously  did 

wound  one  C.  D.,  against  the  form  of  the  statute  in  sach  case  made  and 
provided. 

[See  the  4tfa  seotioD  of  tlie  sUtnte  14  &  15  Vict  c  19,  set  oat  in  the  note  tolbnn  No.  VIL 
aiite,p.x2iiL  This  form  applies,  says  Bfr.  Greaves,  **to  those  oases  ^here  asy  penoo  onlaiHbQj 
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nd  malidoaaljr  cnta,  stabs,  or  woaods  anj  other  persoo.    In  order  to  bring  «  person  within     Precedenii, 

Ills  clause,  it  most  be  shown  that  the  cnt,  stab,  or  wonnd  was  nhlawfally  and  maliciously  

nflictcd.**  The  words  ^  with  or  without  anj  weapon,  or  instrument,"  do  not  seem  to  spplj  to  2.Mudemta$ior$ 
Ilia  part  of  the  section ;  and  as,  therefore,  the  cutting,  stabbing,  or  wounding  most  be  defined 
IS  heretofore,  it  is  but  rarely  that  there  can  be  an  unlawful  and  malicious  stabbing,  cutting  or 
PooDding  which  does  not  amount  to  a  felony  under  prior  enactments,  and  consequently  the 
ibore  form  can  only  be  properly  adopted  in  rare  and  exceptional  cases.  When  used,  a  count 
thottld  be  added  for  an  assault  occasioning  actual  bodily  harm.  A  defendant  may  be  con- 
victed oo  the  aboTS  form,  although  the  offence  amounts  tofelony :  (14  &  1 5  Vict.  c.  100,  s.  12.)] 


No.X. 

Assault  with  intent  to  Steal  from  the  Person,  with  a  Count  for  a  Common  Assault, 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  j      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1853,  unlawfully  did  make  an  assault 

upon  one  C.  D.,  with  intent  then  feloniously  to  stea^  take  and  carry  away 
the  moneys,  goods  and  chattels  of  the  said  C.  D.,  from  his  person,  against 
the  form  of  the  statute  in  such  case  made  and  provided. 

Second  Count, — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
farther  present  that  the  said  C.  D.,  afterwards,  to  wit,  on  the  day  and 
year  aforesaid,  unlawfully  did  make  an  assault  upon  the  said  C.  D. 

[The  statute  9  Geo.  4,  c.  31,  s.  25,  enacts,  that  where  any  person  shall  be  charged  with  and 
Booricied  of  as  a  misdemeanor  (amongst  other  offenoes)  any  assault  with  intent  to  commit 
Mooy,  the  court  may  sentence  the  offender  to  be  imprisoned,  with  or  without  hard  labour,  for 
ny  term  not  exceeding  two  years.  Every  attempt  to  commit  a  felony  against  the  person  of 
IB  indlTidnal  without  his  consent,  inToWes  an  assault  If  the  evidence  does  not  prove  the 
mtent,  but  proves  the  assault,  the  defendant  may  be  convicted  on  the  second  count  of  the 
eonmM>n  assault. 

This  form  is  applicable  to  the  case  of  a  pickpocket  caught  in  the  attempt  It  is  to  be 
observed  that  an  assault,  with  intent  to  ro6,  is  made  a  fdony  by  the  statute  7  Will.  4  & 
1  Vict.  c.  87,  s.  6;  but  if  upon  an  indictment  for  the  misdemeanor  in  the  above  form,  it  should 
appear  that  the  offence  amounted  to  the  felony  of  assaulting  with  intent  to  rob,  the  defendant 
M  not  entitled  to  an  acquitUl.  See  the  stotute  14  &  15  Vict  c.  100,  s.  12,  note  to  form  No.  VI. 
Mte.  So,  on  the  other  hand,  on  an  indictment  for  the  felony  of  actually  stealing  from  the 
perwD,  the  defendant  may  be  convicted  of  the  attempt  to  steal,  if  the  evidence  fail  to  show  the 
complete  offence  :  (statute  14  &  15  Vict.  c.  100,  s.  9.}] 


No.  XI. 

issatdt  on  a  Parish  Constable  in  the  execution  of  his  duty,  mth  a  Count  for  a 

Common  Assault, 

STAFFORDSHIRE,  1  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present,  that  A.  B.,  on  the  day 

>f  ,  in  the  year  of  our  Lord  1853,  did  make  an  assault  upon  one 

3-  D.,  the  said  C.  D.  then  being  a  peace  officer,  to  wit,  a  constable,  and 
:hen  being  in  the  due  execution  of  his  duty,  as  such  constable,  and  did 
hen  beat,  wound  and  ill-treat  the  said  C.  D.,  so  being  in  the  due  ezecu- 
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Prededmu.     tion  of  his  duty  as  aforesaid,  against  the  fonn  of  the  statute  in  such  ease 

. made  and  provided. 

aJfifdnMonort  Second  Count — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present  that  the  said  A.  B.,  on  the  day  and  year  aforesaid,  unlaw- 
fully did  assault^  beat,  wound  and  ill-treat  the  said  C.  D. 

[S«e  the  sUtntes  9  Geo.  4,  c.  31,  8.  25,  and  5  &  6  Vict  c  109.  If  the  eridcnce  &Qi  ti 
piore  that  the  constable  was  at  the  time  acting  in  the  execotion  of  his  dntj,  the  dcleodaDtHj 
be  ooDvicted  of  a  common  assaolt  under  the  second  count.  If  the  erideooe  wariauts  it,  a 
count  may  be  inserted  for  an  assault,  occasioning  actual  bodily  harm,  or  for  mafieWjf 
inflicting  grievous  bodily  harm,  or  for  maliciously  cutting.     See  forms  No.  VL,  VIL,  and  IL] 


No.  XIL 

Assault  an  a  Police  Constable  in  the  execution  of  his  duty. 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  j      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1853,  did  make  an  assault  upon  ooe 

C.  D.,  the  said  C.  D.  then  heing  a  peace  officer,  to  wit,  a  police  constable) 
and  then  heing  in  the  due  execution  of  his  duty  as  such  police  constable^ 
and  did  then  heat,  wound  and  ill-treat  the  said  C.  D.,  so  being  in  the  doe 
execution  of  his  duty  as  aforesaid,  against  the  form  of  the  statute  in  sod 
case  made  and  provided. 

[Seethe  sUtnte  9  Geo.  4,  c  31,  s. 35,  and 2  &  3  Vict  a  93,  s.  8.  Add  aoount  for  a  caamm 
assault  as  in  the  last  precedent,  anid  see  note  to  that  form.] 


No.  XIIL 

Assault  upon  a  Revenue  Officer  tn  the  execution  of  his  duty. 

STAFFORDSHIRE,  )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J       oath  present,  that   A.  B.  on  the  day 

of  ,  in  year  of  Lord  1853,  did  make  an  assault  upon  one  C.  D.,  the 

said  C.  D.  then  being  a  revenue  officer,  to  wit,  an  excise  officer,  and  tba 
being  in  the  execution  of  his  duty  ns  such  revenue  officer,  and  did  then 
beat,  wound  and  ill-treat  the  said  C.  D.  so  being  in  the  due  executioa 
of  his  duty  as  aforesaid,  against  the  form  of  the  statute  in  sach  case  mide 
and  provided. 

[See  the  statue  9  Geo.  4,  c  31,  s.  25.    Add  a  count  for  a  common  assault,  as  in  Ko.  XL, 
and  see  the  note  to  that  form.J 
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No.  XIY.  SJftf&HMOHOrV 

Aumdi  on  a  Special  Constable  in  the  execution  of  his  duty. 

?AFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present,  that  A.  B.,  on  the  day 

,  in  the  year  of  our  Lord  1863,  did  make  an  assault  upon  one 
>.,  the  said  C.  D.  then  being  a  peace  officer,  to  wit,  a  special  constable, 
then  being  in  the  due  execution  of  his  office  as  such  special  constable, 
did  then  beat,  wound  and  ill-treat  the  said  C.  D.,  so  being  in  the  due 
ution  of  his  office  as  aforesaid,  against  the  form  of  the  statute  in  such 
made  and  provided. 

w  the  ttatate  1  lb  2  WOL  4,  c.  41,  s.  10.    Add  «  oornit  for  a  common  aasanlt  as  in 
I.f  and  aw  the  note  to  that  form.] 


No.  XV. 

AmouU  on  a  Local  Conttable. 

'AFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oatii  present,  that  a1  B.  on  the  day 

,  in  the  year  of  our  Lord  18o3,  did  make  an  assault  upon  one 
L,  the  said  C.  D.  then  being  a  peace  officer,  to  wit,  a  local  constable, 
then  being  in  the  due  execution  of  his  office  as  such  local  constable, 
did  then  beat,  wound,  and  ill-treat  the  said  C.  D.,  so  being  in  the 
execution  of  his  office  as  aforesaid,  against  the  form  of  the  statute  in 
case  made  and  provided. 

e  the  statute  3  &  4  Vict  c.  88,  s.  16.    Add  a  ooant  for  a  oommon  assanlt,  as  in 
I.,  and  see  the  note  to  that  form.] 


No.  XVI. 
Assault  upon  a  Person  acting  in  aid  qf  a  Constable, 
AFFORDSHIRE,  |  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present,  that  A.  B.  on  the  day 

,  in  the  year  of  our  Lord  1 853,  did  make  an  assault  upon  one 
.,  the  said  C.  D.  then  acting  in  aid  of  one  E.  F.,  a  peace  officer,  to 
a  constable,  then  being  in  the  due  execution  of  his  duty  as  such 
;able,  and  did  then  beat,  wound  and  ill-treat  the  said  C.  D.  so  acting 
i  of  the  said  E.  F.  as  such  peace  officer  as  aforesaid,  against  the 
of  the  statute  in  such  case  made  and  provided. 

B  the  statute  9  Geo.  4,  o.  31,  s.  25.    Add  a  oonnt  for  a  oommon  aassolt  as  in  No.  XI. 
e  the  note  to  that  form.] 
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2,MitdeiMamfn  No.  XVII. 

Assault  with  intent  to  resist  the  lawful  apprehension  of  the  party  assaulting, 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  thm 
to  wit.  J      oath  present,  that  A.  B.,  on  the  daj 

of  ,  in  the  year  of  our  Lord  1853,  did  make  an  assault  upon  one 

C.  D.,  and  did  then  beat,  wound  and  ill-treat  him,  with  intent  in  ao 
doing  then  and  thereby  to  resist  and  prevent  the  lawful  apprehension  d 
him  the  said  A.B.,  for  a  certain  offence  of  which  he  tlie  said  A.  £.  wv 
then  liable  to  be  apprehended  by  the  said  C.  D.,  that  is  to  say,  for  tha 
feloniously  stealing  money,  the  property  of  the  said  C.  D.,  from  tbe 
person  of  the  said  C.  D.,  against  the  form  of  the  statute  in  such  case 
made  and  provided. 

[See  the  statute  9  Geo.  4,  c.  31,  8.  25.     Add  a  count  for  a  common  assault,  as  in  No.  S, 
and  see  the  note  to  that  form.] 


No.  xvm. 

Assault  with  intent  to  prevent  the  lawful  apprehension  of  a  third  partif, 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present,  that  A.  B.,  on  the  d^ 

of  ,  in  the  year  of  our  Lord  1 853,  did  make  an  assault  upon  one 

CD.,  and  did  then  beat,  wound  and  ill-treat  him,  with  intent  in  so  doing 
then  and  thereby  to  resist  and  prevent  the  lawful  apprehension  of  one 
£.  F.,  for  a  certain  offence  for  which  the  said  £.  F.  was  then  liable  to  be 
apprehended  by  the  said  C.  D.,  that  is  to  say,  for  unlawfully  and  mali- 
ciously  cutting  and  wounding  one  G.  H.,  against  the  form  of  the  statute 
in  such  case  made  and  provided. 

[See  the  statute  9  Geo.  4,  c.  31,  s.  25.    Add  a  count  for  a  common  assault  as  in  No.  XL, 
and  see  the  note  to  that  form.] 


No.  XIX. 

Assault  with  intent  to  prevent  the  lawful  apprehension  of  the  defendant  and 

another. 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  I      oath  present,  that  A.  B.,  on  the  dij 

of  ,  in  the  year  of  our  Lord  1853,  did  make  an  assault  upon  (me 

C.  D.,  and  did  then  beat,  wound  and  ill-treat  him,  with  intent  in  so  doing 
then  and  thereby  to  resist  and  prevent  the  lawful  apprehension  of  him  the 
said  A.  B.y  and  of  one  £.  F.,  for  a  certain  offence  for  which  they  the  said 
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A.  B.  and  E.  F.  respectively  were  then  liable  to  be  apprehended  by  the     Pttcedewu. 

said  C.  D.,  that  is  to  say,  for  feloniously  breaking  and  entering  the       . 

dwelling-house  of  the  said  C.  D.,  with  intent  to  steal  therein.  tMudemeanon 

[See  the  statnte  9  Geo.  4,  c.  31,  a.  25.     Add  a  count  for  a  common  assault,  as  in  No.  XI., 
aod  see  the  note  to  that  form.] 


No.  XX. 

AMsanlt  by  teveral  wUh  intent  to  prevent  the  hnofiU  apprehension  of  one  of  the 

de/endantt. 

STAFFORDSHIBE, )  The  jurors  for  our  Lady  the  Queen  upon  their 
lo  wit.  j      oath  present,  that  A.  B.,  C.  D.,  and  E.  F., 

on  the  day  of  ,  in  the  year  of  our  Lord  1853,  did  make 

an  assault  upon  one  G.  H.,  and  did  then  beat,  wound  and  ill-treat  him, 
with  intent  in  so  doing  then  and  thereby  to  resist  and  prevent  the  lawful 
apprehension  of  the  said  A.  B.,  for  a  certain  offence  for  which  he  the  said 
A.  B.  was  then  liable  to  be  apprehended  by  the  said  G.  H.,  that  is  to  say, 
for  assaulting  the  said  G.  H.,  then  being  a  peace  officer  in  the  execution 
of  his  duty  ;  against  the  form  of  the  statute  in  such  case  made  and 
provided. 

[See  the  statute  9  Geo.  4,  c.  31,  s.  25     Add  a  count  for  a  common  assault,  as  in  No.  XI., 
aad  see  the  note  to  that  form.] 


No.  XXI. 

AssauU  with  intent  to  resist  the  lawful  detainer  of  the  party  assaulting, 

STAFFORDSHIRE,  )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  j      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1 853,  did  make  an  assault  upon  one 

C  D.,  and  did  then  beat,  wound  and  ill-treat  him,  with  intent  in  so 
doing  then  and  thereby  to  resist  and  prevent  the  lawful  detainer  of  him 
the  said  A.  B.,  for  a  certain  offence  for  which  the  said  A.  B.  was  then 
liable  to  be  detained  by  the  said  C.  D.,  that  is  to  say,  for  being  found 
by  the  said  C.  D.  stealing  turnips  of  one  E.  F.,  growing  in  the  land  of 
the  said  E.  F.,  against  the  form  of  the  statute  in  such  case  made  and 
provided. 

[See  the  stotute  7  &  8  Geo.  4,  c.  29,  s.  63 ;  9  Geo.  4,  c.  31,  s.  25  ;  and  see  Rex  t. 
Cwran^  3  C.  &  P.  397.  Add  a  count  for  a  common  assault  as  in  No.  XI.,  and  see  the  note 
to  that  form.] 
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No.  xxn. 

Assault  with  intent  to  prevent  the  lawful  detainer  of  a  third  partif. 

STAFFORDSHIRE,  )  The  jurors  for  our  Ladj  the  Queen  upon  thdr 
to  wit.  J      oath  present,  that  A.  B.,  on  the  dij 

of  in  the  year  of  our  Lord  1863,  did  make  an  assault  upon  one 

C.  D.,  and  did  then  beat,  wound,  and  ill-treat  him,  with  intent  in  so 
doing  then  and  thereby  to  resist  and  prevent  the  lawful  detainer  of  one 
£.  F.,  for  a  certain  offence  for  which  the  said  £.  F.  was  then  liable  to 
be  apprehended  by  the  said  C.  D.,  that  is  to  say,  for  unlawfuUy  and 
maliciously  cutting  and  wounding  the  said  C.  D.,  against  the  form  of  the 
statute  in  such  case  made  and  provided. 

[See  the  statnte  9  Geo.  4,  c  31,  b.  25.    Add  a  eonnt  Ibr  •  ooounoii  nmilt  as  in  Ka  IL 
and  see  the  note  to  that  fonn.] 


No.  xxm. 

Assault  with  intent  to  prevent  the  lawful  detainer  of  the  Defendami  and  aaoArr. 

STAFFORDSHIRE,  )  The  jurors  for  our  Lady  the  Queen  apoo  thdr 
to  wit.  )      oath  present,  that  A.  B.,  on  the  dbj 

of  ,  in  the  year  of  our  Lord  1853,  did  make  an  assault  upon  <m 

C.  D.,  and  did  then  beat,  wound,  and  ill-treat  him,  with  intent  in  m 
doing  then  and  thereby  to  resist  and  prevent  the  lawful  detainer  of  lam 
the  said  A.  B.,  and  of  one  £.  F.,  for  a  certain  ofiience  for  which  tfacjthe 
said  A.  B.  and  £.  F.  respectively  were  then  liable  to  be  detained  by  the 
said  C.  D.,  that  is  to  say,  for  feloniously  assaulting  with  intent  to  rob 
the  said  C.  D.,  against  the  form  of  the  statute  in  such  case  made  tod 
provided. 

[See  the  statute  9  Geo.  4,  c.  31,  8.  25.    Add  a  count  for  a  common  asaanlt  aa  in  Ka.  XL. 
and  see  the  note  to  that  form.] 


Na  XXIV. 

Assault  hy  several  with  intent  to  prevent  the  lawful  detainer  of  one  of  At 

defendants, 

STAFFORDSHIRE,  )  Thb  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  j      oath  present,  that  A.  B.,  C.  D.,  and  £.  F. 

on  the  day  of  in  the  year  of  our  Lord  1863,  did  make  aa 

assault  upon  one  G.  H.,  and  did  then  beat,  wound  and  ill-treat  hrm, 
witli  intent  in  so  doing  then  and  thereby  to  resist  and  prevent  the 
lawful  detainer  of  the  said  A.  B.  for  a  certain  offence  for  which  he 
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the  Baid  A.  B.  was  then  liahle  to  be  detained  by  the  said  G.  H.,  that  is     Precedeau, 

to  say,  for  feloniously  stealing  the  goods  and  chattels  of  the  said  G.  H.,        

against  the  form  of  the  statute  in  such  case  made  and  provided.  iMudemetmors 

[See  the  stAtute  9  Geo.  4,  c.  31, 8.  25.    Add  a  ooant  for  •  common  assault,  as  in  No.  XL, 
and  see  the  note  to  that  form.] 


No.  XXV. 

General  farm  of  Indictment  far  Riot  and  Assavity  with  counts  for  infiicting  gtiewnu 
bodily  harm^  cutting  and  stabbing,  unlawfully  wounding,  assaulting  Peace  Officer 
in  the  execution  of  duty ^  assault  to  prevent  the  lawful  apprehension^  detainer,  j-c. 

STAFFORDSHIRE,  )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath   present,   that  A.  B.,  C.  D.,  E.  F., 

G.  H.,  and  J.  K.,  together  with  divers  evil-disposed  persons  to  the  jurors 
aforesaid  unknown,  on  the  day  of  ,  in  the  year  of  our  Lord 

1853,  unlawfully,  riotously,  routously  and  tumultuously  did  assemble 
together,  armed  with  sticks  and  stones,  and  other  offensive  weapons,  to 
disturb  the  peace  of  our  Lady  the  Queen  ;  and  did  then  unlawfully, 
liotously,  routously  and  tumultuously  make  a  great  noise,  riot  and 
tumalty  to  the  great  terror  and  disturbance  of  all  persons  then  passing 
mud  residing  there  ;  and  being  so  assembled  and  gathered  together  as 
aforesaid,  they  the  said  A.  B.,  C.  D.,  E.  F.,  G.  H.,  and  J.  K.,  and  the 
aaid  other  evil-disposed  persons  aforesaid,  did  then  unlawfully,  riotously, 
Xtmtously  and  tumultuously  make  an  assault  upon  L.  M.,  and  did  then 
unlawfully,  riotously,  routously  and  tumultously  beat,  wound  and  ill- 
treat  him. 

Second  Count, — And  the  jurors  aforosaid,  upon  their  oath  aforesaid, 
do  farther  present  that  the  said  A.  B.,  C.  D.,  E.  F.,  G.  H.,  and  J.  K,  on 
tlfte  day  and  year  aforesaid,  unlawfully  and  maliciously  did  inflict  upon 
the  said  L.  M.  some  grievous  bodily  harm,  against  the  form  of  the 
statute  in  such  case  made  and  provided. 

Third  Count — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present  that  the  said  A.  B.,  C.  D.,  E.  F.,  G.  H.,  and  J.  K.,  on 
the  day  and  year  aforesaid,  unlawfully  and  maliciously  did  cur,  stab  and 
wound  the  said  L.  M.,  against  the  form  of  the  statute  in  such  case  made 
and  provided. 

Fourth  Count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
farther  present  that  the  said  A.  B.,  C.  D.,  E.  F.,  G.  H.,  and  J.  K.,  on 
the  day  and  year  aforesaid,  unlawfully  did  make  an  assault  in  and  upon 
the  said  L.  M.,  and  did  then  unlawfully  beat,  wound  and  ill-treat  the 
said  L.  M.,  and  did  thereby  then  occasion  actual  bodily  harm  to  the  said 
L.  M.,  against  the  form  of  the  statute  in  such  case  made  and  provided. 

F^h  Count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
farther  present  that  the  said  A.  B.,  C.  D.,  E.  F.,  G.  H.,  and  J.  K.,  on 
the  day  and  year  aforesaid,  did  make  an  assault  upon  the  said  L.  M.,  the 
said  L.  M.  then  being  a  peace  officer,  to  wit,  a  constable,  and  then  being 
in  the  due  execution  of  his  duty  as  such  constable,  and  did  then  beat, 
woond  and  ill-treat  the  said  L.  M.,  so  being  in  the  due  execution  of  his 

e  2 
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Precedenu.     duty  afl  aforesaid,  against  the  form  of  the  statute  in  such  case  made  and 

^.T~  provided. 
^.Muaaneanors  ^^^^  Count.— And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present  that  the  said  A.  B.,  C.  D.,  E.  F.,  G.  H.,  and  J.  K,  on 
the  day  and  year  aforesaid,  did  make  an  assault  upon  the  said  L.  M.,  and 
did  then  beat,  wound  and  ill-treat  him,  with  intent  in  so  doing  then  and 
thereby  to  resist  and  prevent  the  lawful  apprehension  of  the  said  A.  E 
for  a  certain  offence  for  which  the  said  A.  B.  was  then  liable  to  be 
apprehended  by  the  said  L.  M.  ;  that  is  to  say,  for  assaulting  the  said 
L.  M.,  then  being  a  peace  officer  in  the  execution  of  his  duty,  against  the 
form  of  the  statute  in  such  case  made  and  provided. 

Seventh  Count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present  that  the  said  A.  B.,  C.  D.,  E.  F.,  G.  H.,  and  J.  K,. 
on  the  day  and  year  aforesaid,  did  make  an  assault  upon  the  said  L.  11, 
and  did  then  beat,  wound  and  ill-treat  him,  with  intent  in  so  doing  thei 
and  thereby  to  resist  and  prevent  the  lawful  detainer  of  the  said  A.  & 
for  a  certain  offence,  for  which  he,  the  said  A.  B.,  was  then  liable  to 
be  detained  by  the  said  L.  M.  ;  that  is  to  say,  for  assaulting  the  said 
L.  M.,  then  being  a  peace  officer  in  the  execution  of  his  duty,  against  the 
form  of  the  statute  in  such  ease  made  and  provided. 

Eighth  Count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present  that  the  said  A.  B.,  C.  D.,  E.  F.,  G.  H.,  and  J.  K,  on 
the  day  and  year  aforesaid,  unlawfully  did  make  an  a&utult  in  and  upon 
one  L.  M.,  and  did  then  unlawfully  beat,  wound  and  ill-treat  the  snd 
L.M. 

[The  above  general  form  of  indictment  for  riot  and  aasanlt  is  not  gireo  at  a  praoadoBt  t»li 
literally  adopted  with  all  the  coonte  in  ordinary  casea,  bnt  rather  with  a  riew  to  the  i 
of  snch  of  the  coants  as  seem  really  applicable  to  the  eyidence.  The  nmltiplication  of  ono 
connts  is  a  serioos  evil,  not  to  be  enconraged ;  bat  at  the  same  time  the  real  facts  of  those  c 
which  involve  charges  of  riot  and  assault  on  peace  officers,  are  frequently  obacared  by  otMiffiel- 
ing  testimony  and  the  excited  state  of  the  parties  concerned,  and  cannot  be  elicited  until  III 
witnesses  are  subjected  to  examination  and  cross-examination  on  the  trial.  It  ia  ttotftn 
frequently  necessary  in  these  cases  to  vary  the  charge  to  prevent  the  offenders  escaping  froi 
punishment  altogether.  Such  of  the  above  counts,  therefore,  as  seem  generally  applicable  sbeoU 
be  adopted.  For  instance,  it  may  be  sometimes  prudent  to  use  the  1st,  2nd,  Stb,  7th  and  S^ 
counts,  or  the  1st,  4th,  5lh  and  8th  counts  ;  bnt  m  no  case  can  it  be  necesaarj  to  use  the  2adl, 
3rd  and  4th  counts  together,  for  the  nature  and  result  of  the  assault,  so  far  as  to  detemiH 
whether  it  be  a  stab,  or  merely  an  unlawful  wounding,  or  anything  beyond  m  coona 
assault,  can  be  readily  ascertained.  On  the  other  hand,  instead  of  the  5th,  6th,  or  7th  oouits, 
it  may  be  necessary  to  introduce  one  or  more  of  those  in  forms  between  Noe.  XII.  and  XXIV.] 


No.  XXVI. 

Assault  on  a  Person  apprehending  Dtfendant  for  an  offence  under  M«  1 4  j- 15 
Vict.  c.  19,  with  a  Count  for  a  Common  Assault. 

STAFFORDSHIRE,  )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1853,  was  by  night,  to  wit,  about  the 

hour  of  eleven  in  the  night  of  the  same  day,  at  the  parish  of  in 

the  county  of  Stafford,  then  and  there  armed  with  a  certain  offensi\e 
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weapon,  to  wit,  a  pistol,  with  intent  then  and  there  bj  night  as  aforesaid  PrteedeiUi, 
to  break  into  the  dwelling-house  of  one  C.  D.,  there  situate,  and  then  and  \f;IZZL„u^ 
there  bj  night  as  aforesaid  in  the  said  dwelling-house  feloniously  to  steal, 
take  and  carry  away  the  goods  and  chattels  of  the  said  C.  D.  then  and 
there  being  in  the  said  dwelling-house,  against  the  form  of  the  statute  in 
such  case  made  and  provided.  And  that  the  said  A.  B.  was  then  and 
there  by  night  as  aforesaid,  found  committing  the  said  misdemeanor  by 
one  £.  F.,  and  that  the  said  K  F.  did  then  and  there  attempt  to  appre- 
hend the  said  A.  B.  for  the  said  misdemeanor,  and  that  the  said  A.  B.  did 
then  and  there  unlawfully  assault  and  offer  violence  to  the  said  £.  F., 
flo  then  and  there  attempting  to  apprehend  the  said  A.  B.  for  the  said 
misdemeanor  as  aforesaid,  against  the  form  of  the  statute  in  such  case 
made  and  provided. 

Second  Count— And  the  jurors  aforesaid  upon  their  oath  aforesaid,  do 
farther  present  that  the  said  A.  B.,  on  the  day  and  year  aforesaid,  unlaw- 
fully did  assault,  beat,  wound  and  ill-treat  the  said  E.  F. 

pile  statute  14  &  15  Vict  a  19, 8.  10,  enacts  that  *'  it  shall  be  lawful  for  anj  person  what- 
■oerer  to  apprehend  any  person  who  shall  be  found  committing  any  offence  against  the  provisions 
of  this  act,  and  to  convej  him  or  deliver  him  to  some  constable  or  other  peace-officer,  in  order 
to  his  being  conveyed,  as  soon  as  conveniently  may  be,  before  a  justice  of  the  peace,  to  be  dealt 
with  according  to  law.**  And  sect.  12  enacts  that,  "  if  any  person  liable  to  be  apprehended 
under  the  provisions  of  this  act  shall  assault  or  offer  any  violence  to  any  person  by  law  authorized 
to  apprehend  or  detain  him,  or  to  any  person  acting  in  his  aid  and  assistance,  evexy  such  offender 
ihidl  be  guilty  of  a  misdemeanor,  and,  being  convicted  thereof,  shall  be  liable  to  be  imprisoned, 
vith  or  without  hard  labour,  for  any  term  not  exceeding  three  years." 

Mr.  Greaves  observes,  with  reference  to  the  last-mentioned  section,  that  it  "  was  introduced 
to  protect  all  persons  endeavouring  to  apprehend  offenders  under  the  provisions  of  the  act.  In 
•nkr  to  bring  a  person  within  this  clause,  it  must  be  shown  that  he  was  found  committing 
sane  o^nce  for  which  he  was  liable  to  be  apprehended  under  the  provisions  of  this  act,  and  that 
k9  Mwanltad  some  person  attempting  to  apprehend  or  detain  him,  or  some  person  acting  in  his 
lid  and  asostance.** 

The  proof  here  stated  to  be  necessary,  is  certainly  true  witli  reference  to  the  indictment  in 
tha  praceding  form,  which  is  framed  for  the  case  of  an  assault  on  a  person  who  actually  found 
Iba  oHeoder  committing  the  offence,  and  who  derives  his  power  to  apprehend  from  the  10th 
aeetioa  above  set  out;  and  moreover,  the  offence  itself  consists  in  beinp:  found  by  night  armed. 
But  it  is  to  be  observed  that  the  1 2th  section  is  more  extensive,  and  evidently  includes  assaults 
oo  all  persons  authorized  by  law  to  apprehend  or  detain  the  offender,  and,  consequently,  extends 
to  aaeaalts  on  peace-officers  apprehending  or  detaining  by  virtue  of  a  warrant,  rendering  proof 
that  the  party  was  found  committing  the  offence,  in  many  cases  unnecessary.  The  offences 
camprised  in  the  statute  14  &  15  Vict.  c.  19,  are: 

1.  Being  found  anywhere  by  night  armed  with  any  dangerous  or  offensive  weapon  or  instru- 
ment whatever,  with  intent  to  break  or  enter  into  any  dwelling-house  or  other  building 
whatsoever,  and  to  commit  any  felony  therein. 
S.  Being  found  anywhere  by  night  in  possesuon  without  lawful  excuse  (the  proof  of  which 
excuse  is  imposed  upon  such  person)  of  any  picklock,  key,  crow,  jack,  or  other  imple- 
ment of  housebreaking. 

3.  Being  found  anywhere  by  night  with  a  face  blackened  or  otherwise  disguised,  with  intent 

to  commit  any  felony. 

4.  Being  found  by  night  in  any  dwelling-house  or  other  building,  with  intent  to  commit 

any  felony  therein. 

5.  Unlawfully  applying  or  administering,  or  attempting  to  apply  or  administer  to  any  other 

person  ,Any  chloroform,  laudanum,  or  other  stupifying  or  overpowering  drug,  matter, 
or  thing,  with  intent  to  enable  such  offender  or  any  other  person  to  commit,  or  with 
intent  to  assist  such  offender  or  other  person  in  committing,  any  felony. 

6.  Unlawfully  and  maliciously  inflicting  upon  nny  other  person,  either  with  or  without  any 

weapon  or  instrument,  any  grievous  bodily  harm,  or  unlawfully  and  maliciously  cuttiag, 
stabbing,  or  wounding  any  other  person. 

7.  Wilfully  and  maliciously  putting,  placing,  casting  or  throwing  upon  or  across  any  railway 

any  wood,  stone,  or  other  matter,  or  thing,  with  intent  to  obstruct^  upset,  overthrow  er 
destroy  any  engine,  tender,  carriage,  or  truck  using  such  railway,  or  to  endanger  the 
safety  of  any  person  tiarelling  or  being  upon  such  railway. 
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PrtotdmnU,  8.  Wilfallj  and  malioionslj  taking  up,  remoring  or  displacing  aoj  nil,  tleeper,  or  oCbcr 

matter  or  thin^  belonging  to  any  railway,  with  any  of  the  intents  before  meotioned. 

%M%$demuuior$       0*  Wilfully  and  malicionsly  taming,  moving,  or  diverting  any  points  or  other  machineiy  be- 
longing to  any  railway,  with  any  of  the  intents  before  mentioned. 

10.  Wilftilly  and  maliciously  making  or  showing,  hiding  or  removing  any  signal  or  ligkt 

upon  or  near  to  any  rsilway.  with  any  of  the  intents  before  mentioned. 

11.  Wilfully  and  maliciously  doing  or  causing  to  be  done,  any  other  matter  or  thing,  vitli 

any  of  the  intents  before  mentioned. 

12.  Wilfully  and  maliciously  casting,  throwing,  or  causing  to  fall  or  strike  against,  into,  « 

upon  any  engine,  tender,  carriage  or  truck,  used  upon  any  railway,  any  wood,  stsm. 
or  other  matter  or  thing,  with  intent  to  endanger  the  safety  of  any  person  being  in  « 
upon  such  engine,  tender,  carriage,  or  truck. 

13.  Wilfully  and  maliciously  setting  fire  to  any  station,  engine-house,  warehouse,  or  otbff 

building  belonging  or  appertaining  to  any  railway,  dock,  canal,  or  other  navigation. 

14.  Wilfully  and  maliciously  setting  fire  to  any  goods  or  chattels  being  in  any  building,  tbi 

setting  fire  to  which  is  made  felony  by  this  or  any  other  act  of  Parliament. 

It  iito  be  observed  that,  of  the  above  offences,  the  first  four  and  the  last  are  triable  it 
quarter  sessions;  and,  as  a  charge  of  assault  against  a  person  liable  to  be  apprehended  for  la 
ofience  is  generally  accompanied  by  a  prosecution  for  that  offence,  and,  consequently,  the  same 
tribunal  that  disitoses  of  the  ono  disposes  of  the  other  arising  out  of  it,  it  follows  that  cbarf»a 
of  assault  under  the  1 2th  section  tried  at  quarter  sessions,  will,  in  practice,  be  confined  to  thoee  oua 
where  the  offence  that  gave  rise  to  it  is  comprised  in  the  first  ^ur  or  the  last  class  For  eaample,  i 
Court  of  Quarter  Sessions  will  be  rarely,  if  ever,  called  on  to  try  an  offender  for  assaulting  a  persoe 
apprehending  him  for  malicious  acts  on  railways  under  the  statute;  because,  that  court  hanng  ae 
power  to  try  the  offender  for  that  charge,  he  must  be  tried  for  it  at  the  assizes,  and  there  slsi 
the  charge  of  assault,  if  made  at  all,  will  be  preferred.  On  the  other  band,  if  the  ass^iult  v» 
committed  in  the  apprehension  of  the  offender  for  being  found  at  night  armed,  with  intent  t> 
commit  felony,  as  the  latter  offence  is  triable  at  quarter  sessions,  whenever  the  offender  is  coB^ 
mitted  for  trial  at  the  sessions,  the  charge  of  assault  will  be  also  disposed  of  there. 

The  provisions  of  the  12th  section  do  not  appear  to  be  productive  of  any  gremt  practical  si* 
vantage,  for,  by  the  9  Geo.  4,  c.  31,  s.  25,  any  person  convicted  of '  any  assacdt  opon  any  perM 
with  intent  to  resist  or  prevent  the  lawful  apprehension  or  detainer  of  the  party  so  assaultifi^ 
or  of  any  other  person,  for  any  offence  for  which  he  or  they  may  be  liable  by  law  to  be  appi»> 
hended,*  may  be  imprisoned,  with  or  without  hard  labour,  in  the  common  g&ol  or  \ioost  of 
correction,  for  any  term  not  exceeding  two  years,  and  may  be  also  fined,  and  required  to  fiad 
sureties  for  keeping  the  peace.  The  12th  section  of  the  recent  statute  b  only  more  exteuivc 
in  the  following  respects: — First,  that,  under  it,  it  is  not  necessary  that  the  assault  shmild  bi 
with  intent  to  resist  or  prevent  the  lawful  apprehension  or  detainer;  and,  secondly,  in  tks 
amount  of  punishment,  three  years  being  the  limit  instead  of  two.  The  latter  is,  however,  if 
little  consequence,  as  even  the  two  years'  imprisonment  under  tlie  statute  of  9  Geo.  4  is  sdte 
inflicted,  for  the  simple  reason  that,  if  the  assault  produce  serious  results  to  the  health  or  fiiA 
of  the  party,  the  offender  must  be,  of  necessity,  amenable  to  heavier  puni&bment  under  otkr 
provisions  of  the  law,  and  upon  an  indictment  differently  framed.  The  other  distinction  is  rf 
little  value,  for  it  is  very  rarely,  if  ever,  that  an  assault  is  committed  by  a  person  about  te  bi 
apprehended  or  in  actual  custody,  unless  with  a  view  to  prevent  his  apprehensioo  or  detainc 
The  9  Geo.  4,  c.  31,  is,  on  the  other  hand,  more  comprehensive  in  a  material  pdut  than  tiv 
above  12th  section;  for,  as  Mr.  Greaves  observes,  under  the  25th  section  of  the  old  mcX^wf 
person,  other  than  the  party  liable  to  be  apprehended,  may  be  punished  for  aoj  assault  oa  a 
person  apprehending  or  detaining  any  person  under  the  recent  statute.  The  forma  above  gins 
for  cases  under  the  25th  section  of  the  9  Geo.  4,  c.  3 1 ,  seem  to  be,  therefore,  suflkient  in  al 
all  cases  (see  forms  from  No.  XVJI.  to  Na  XXIV.);  and  they  have  the  advantage  of  beiiig 
concise  than  the  last  and  the  next  forms,  which  seem  unnecessarily  long,  but  are  drawn  in 
formity  with  those  given  by  Mr.  Greaves,  in  his  edition  of  Lord  Campbeirs  Acts,  p.  78.] 


No.  XXVII. 


Auadt  on  a  Person  aiding  another  in  apprehending  Defendant  for  an  offence  mnder 
the  14  4*  15  Vict.  c.  19- 

STAFFORDSHIRE,  )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present,  that  A.  B.,  on  the  d«j 

of  ,  in  the  year  of  our  Lord  1863,  at  the  parish  of  in 
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tie  county  of  Stafford,  felonioaslj,  wilfully  and  maliciously  did  set  fire     Precedents. 

0  a  certain  9iack  of  wood^  then  and  there  being  in  a  certain  dwelling-       . 

M>u8e  of  one  C.  D.  there  situate,  against  the  form  of  the  statute  in  such  »-^«*««"«»'« 

aae  made  and  providedj;  and  that  the  said  A.  B.  was  then  and  there  found 

KHnmitting  the  said  felony  by  one  E.  F.,  and  that  the  said  E.  F.  did  then 

jid  there  attempt  to  apprehend  the  said  A.  B.  for  the  said  felony,  and 

hat  one  G.  H.  did  then  and  there  aid  and  assist  the  said  E.  F.  to  appre- 

lend  the  said  A.B.  for  the  felony  aforesaid  ;  and  that  the  said  A.  B.  did 

hen  and  there  assault  the  said  G.  H.  so  then  and  there  acting  in  aid  and 

issistance  of  the  said  E.  F.  in  apprehending  the  said  A.  B.  for  the  said 

elony  as  aforesaid,  against  the  form  of  the  statute  in  such  case  made  and 

>rovided. 

[Add  a  count  for  a  commoa  asMolt  as  in  the  last  form,  and  see  the  note  to  that  form.] 


No.  xxvm. 

Autadt  OR  a  Penan  appreheTuHng  Defendant  committing  an  indictable  offence  in 

the  night, 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  j      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1853,  did  by  night,  to  wit,  about  the 

ioar  of  twelve  in  the  night  of  the  same  day,  feloniously  steal,  take  and 
iany  away  six  tame  hen  fowls  of  the  goods  and  chattels  of  G.  D.  ;  and 
hat  the  said  A.  B.  was  then  found  committing  the  said  felony  in  the 
Jght  as  aforesaid,  by  one  E.  F.,  and  that  the  said  E.  F.  did  then 
ttempt  to  apprehend  the  said  A.  B.  for  the  said  felony  ;  and  that  the 
lid  A.  B.  did  then  unlawfully  assault  and  offer  violence  to  the  said  E.  F., 
0  then  attempting  to  apprehend  the  said  A.  B.  for  the  said  felony  as 
foresaid,  against  the  form  of  the  statute  in  such  case  made  and  pro- 
idecL 

Second  Count, — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
arther  present  that  the  said  A.  B.,  on  the  day  and  year  aforesaid, 
nlawfoUy  did  assault,  beat,  wound  and  ill-treat  the  said  E.  F. 

[The  statute  14  &  15  Vict  c.  19,  s.  1 1,  after  reciting  that  **  doubts  have  been  entertained  as 

9  the  anthoritj  to  apptrehend  persons  found  committing  indictable  offences  in  the  night,** 
oacts,  **  that  it  shall  be  lawful  for  anj  person  whathoerer  to  apprehend  any  person  who  shall 
0  fbond  committing  anj  indictable  offence  in  the  night,  and  to  convey  him  or  deliver  him  to 
ome  constable  oroUier  peace-officer,  in  order  to  his  being  conveyed,  as  soon  as  conveniently  may 
le,  before  a  justice  of  the  peace,  to  bo  dealt  with  according  to  law/'  Mr.  Greaves  says: — **  As 
be  law  existed  before  this  statute  passed,  there  were  sundry  cases  in  which  persons  committing 
itfeoces  by  night,  could  only  lawfully  be  apprehended  by  certain  specified  individuals,  amongst 
vbom  peace-officers  and  constables  were  sometimes  omitted.  The  consequence  was,  as  might 
latnrally  be  expected,  that  resistance  was  frequently  made  by  offenders,  and  grievous,  if  not 
Dortal  injuries,  inflicted  upon  peraons  endeavouring  to  apprehend  such  offenders.  Indeed,  many 
ndancboly  instances  have  occurred  where  death  has  been  occasioned  in  a  nightly  fray,  and  the 
^utj  causing  such  death,  thongh  found  committing  an  offence  for  which  he  might  have  been 
awfolly  apprehended  by  some  one,  has  escaped  the  punbhment  he  deserved  for  killing  a  person, 
irho  honestly  believed  that  he  had  not  only  a  right,  but  was  in  duty  bound,  to  apprehend  him, 
lecaoae  it  turned  out,  upon  investigation  on  the  trial,  that  such  person  was  not  lawifully  entitled 

10  to  apprehend,  through  some  cause  or  other,  of  which  the  party  killing  had  no  knowledge  at 
:he  time.  This  clause,  with  a  view  to  remedying  all  such  cases,  authorizes  any  person,  be  he 
irbo  he  may,  to  apprehend  any  person  found  committing  any  felony  or  indictable  misdemeanor  in 


Xl  APFBNDIX. 

FrteedmU.     the  night;  ud  it  ii  ooneeiTad  that  it  will  prove  highlj  btneficial,  as  nothiiig  om  mora  stm^glf 

^ tend  to  the  repression  of  offences  than  the  certain  knowledge  that,  if  the  party  is  found  eooi' 

%,Miademamon  mitting  them,  bj  anj  one,  snch  person  may  at  once  apprehend  him  :"  (Lord  CampbelFs  Ad^ 
by  Greaves,  p.  46.)  The  abtfve  form  and  the  following,  are  framed  on  this  section,  coupled  wil 
the  12th  section,  set  oat  in  the  note  to  form  No.  XXVI.    See  the  obsoifslhiua  m  that  nota^  i 
to  the  sufficiency  of  the  ordinary  forms  under  the  9  Geo.  4,  c.  31,  s.  2Ji.] 


No.  XXIX. 

AisauU  on  a  Person  aiding  another  in  apprehension  of  Defendant  commUtaig  a 
indictable  offence  in  the  night 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1863,  did  by  night,  to  wit,  about  tk  * 

hour  of  ten  in  the  night  of  the  same  day,  feloniously  steal,  take  ud 
carry  away  one  wether  sheep,  the  property  of  C.  D.,  against  the  form  cf . 
the  statute  in  such  case  made  and  provided  ;  and  that  the  said  A.  B.  wis 
then  found  committing  the  said  felony  in  the  night  as  aforesaid  by  one 
E.  F.,  and  that  the  said  E.  F.  did  then  attempt  to  apprehend  the  said 
A.  B.  for  the  said  felony,  and  that  one  6.  H.  did  then  by  night  aid  and  J 
assist  the  said  E.F.  to  apprehend  the  said  A.  B.  for  the  felony  aforesaid; 
and  that  the  said  A.  B.  did  then  assault  the  said  G.  H.,  so  then  acting  io 
aid  and  assistance  of  the  said  E.  F.  in  apprehending  the  said  A.  B.,  hj 
night,  for  the  said  felony  as  aforesaid,  against  the  form  of  the  statute  io 
such  case  made  and  provided. 

[Add  a  connt  for  a  common  assault  as  in  the  last  form,  and  see  the  note  to  that  form.] 


No.  XXX. 


\ 


Against  a  Master  or  Mistress  for  neglecting  to  provide  food  for  an  Appretike 

or  Servant  under  the  14  ^  15  Vict,  c,  1 1.  \ 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upwithar 
to  wit.  J      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1863,  was  the  master  of  one  C.  D.,  b& 

apprentice,  and  was  then  legally  liable  to  provide  for  the  said  C.  D.,  as 
his  apprentice  as  aforesaid,  necessary  food  and  clothing,  and  that  the  said 
A.  B.  did  then  wilfully,  and  without  lawful  excuse,  refuse  and  n^lectto 
provide  necessary  food  and  clothing  for  the  said  C.  D.,  whereby  the 
health  of  the  said  C.  D.  then  was  permanently  injured,  against  the  fonn 
of  the  statute  in  such  case  made  and  provided. 

[The  statute  14  &  15  Vict.  c.  11,  s.  I,  enacts,  *'  that  where  the  master  or  mistress  of  sbj 
person  shall  he  i^ally  liable  to  provide  for  such  person  as  an  apprentice  or  as  a  sorant,  oec6»> 
sary  food,  clothing  or  lodging,  and  shall  wilfally,  and  without  lawfnl  excuse,  refuse  or  ocfrkct 
to  provide  the  same,  or  where  the  master  or  mistreiis  of  any  such  person  shall  unlawfollj  aod 
maliciously  assault  such  person,  whereby  the  life  of  such  person  shall  be  eodangend,  or  the 
health  of  such  person  shall  have  been  or  shall  be  likely  to  be  permanently  ii^jnred.  such  master  or 
mistress  shall  be  guilty  of  a  misdemeanor,  and  bemg  oonricted  thereof,  shall  be  liable  to  bt 
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impriaoned,  with  or  without  hard  labour,  in  the  commoD  gaol  or  house  of  correction,  for  anj  term      Precedents. 

not  exceeding  three  years."    "  This  section,"  observes  Mr.  Greaves,  "  is  obscurely  worded.     It  

teems  doubtful  whether  the  words, '  whereby  the  life  of  such  person,'  &c,  are  applicable  to  the  2.1fti 
clause  as  to  the  assaulting  only,  or  to  both  clauses.  It  will  be  safer,  therefore,  in  any  indictment 
oothe  first  clause,  to  have  one  count  alleging  that  the  life  or  health  was  endangered,  &c  and  another 
omitting  that  allegation"  (Lord  Campbell's  Acts,  by  Greaves,  p.  79);  but,  it  is  observed  by  Mr. 
Arcbbold  that,  if  the  above  words  really  do  not  form  any  part  of  the  definition  of  the  offence, 
they  may  be  rejected  as  surplusage,  and  need  not  be  proved  :  (Archbold's  new  System  of 
Criaunal  Procedure.  &c.  p.  292.) 

As  all  persons  who  take  part  in  the  commission  of  a  misdemeanor  are  principals,  it  should 
•eem  that  a  wife,  who  co-operated  with  her  husband  in  committing  any  offence  within  this 
section,  would  be  liable  to  be  prosecuted  and  punished  in  the  same  manner  as  her  husband,  provided 
her  oo-operation  were  such  as  to  show  that  she  did  not  act  under  the  coercion  of  her  husband: 
(see  r Russell  on  Crimes  and  Misdemeanors,  p.  18,  e/  seq.;  Keg.  v.  MoUmdL,  2  M.  C.  C.  R.276; 
i8ey.  T.  Clatfton,  I  C.  &  Kir.  128;  Rex  v.  Dovglas,  R.  &  M.  C.C.  R.  480  ;  Reg.  v.  Wright, 
9  C.  &  P.  754.)  And,  on  the  same  ground,  any  servant  or  other  who  co-operated  witli  a  master 
or  mistress  in  committing  any  such  offence,  would  also  seem  to  be  equally  liable  to  punishment: 
(Lord  Campbell's  Acts,  by  Greaves,  pp.  49,  50.) 

Section  2  of  the  statute  enacts  that  "  the  costs  and  expenses  of  the  prosecution  of  any  such 
misdemeanor  as  aforesaid,  may  be  allowed  and  ordered  by  the  court  before  which  the  indictment 
ahmll  be  tried,  in  like  manner  as  the  costs  of  the  prosecution  in  certain  cases  of  misdemeanor 
ndertbe  act  of  the  seventh  year  of  the  reign  of  King  George  the  Fourth,  chapter  sixty-four, 
or  may  be  allowed  and  ordered  by  the  Court  of  Qaeen  s  Bench,  in  case  the  indictment  shall  have 
been  removed  into  that  court,  to  be  paid  by  the  treasurer  of  the  county,  or  other  o£5cer  who 
would  have  been  liable  to  pay  under  the  order  of  the  court,  in  which,  but  for  such  removal,  the 
Hidictment  would  have  beoi  tried."] 


No.  XXXI. 


Ag^ainst  a  Master  or  Mistress  for  maliciously  assaulting  an  Apprentice  or  Servant 
ttnder  Me  14  ^  15  Vict  c.  11,  with  Counts  for  maliciously  inflicting  bodily  harm, 
and  for  a  Common  Assault 

STAPFORDSHIRE,  )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J       oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1853,  unlawfully  and  maliciously  did  make 
an  aj?sault  in  and  upon  one  C.  D.,  his  apprentice,  and  did  then  beat  and 
ill-treat  the  said  C.  D.,  whereby  the  health  of  the  said  C.  D.  was  then 
permanently  injured,  against  the  form  of  the  statute  in  such  case  made 
and  provided. 

Second  Count, — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present  that  the  said  A.  B.,  on  the  day  and  year  aforesaid,  un- 
lawfully did  assault  the  said  C.  D.,  and  then  unlawfully  and  maliciously 
did  inflict  upon  him  some  grievous  bodily  harm,  against  the  form  of  the 
statute  in  such  case  made  and  provided. 

Third  Count — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
farther  present  that  the  said  A.  B.,  on  the  day  and  year  aforesaid,  un- 
lawfully did  assault,  beat,  wound  and  ill-treat  the  said  C.  D. 

J[See  the  statute  14  &  15  Vict  c.  11,  s.  1,  in  ttie  note  to  the  last  form.] 
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^'*'*!!^'  No.  xxxn. 

2Misdem€imon  Indecent  A$9aidt,  tpith  a  Count  for  a  Common  AmmmU. 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit  J      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of   our  Lord,   1853,  did  unlawfully  and  in- 

decently  assault  one  C.  D.,  and  did  then  unlawfully  and  indecently,  and 
against  the  will  of  her  the  said  C.  D.,  put  and  place  the  hands  <^  him 
the  said  A.  B.  upon  and  against  the  private  parts  of  the  said  C.  D^  and 
did  then  otherwise  ill-treat  and  ill-use  her,  against  the  form  of  thi 
statute  in  such  case  made  and  provided. 

Second  Count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present  that  the  said  A.  B.,  on  the  day  and  year  aforesaid, 
did  make  an  assault  on  the  said  C.  D.,  and  did  beat,  wound  and  ill-tieit 
the  said  C.  D. 

[The  14  &  15  Vict,  c  100,  a.  29,  empowers  the  ooort  to  order  offenders  oooTictedof  oeitai 
iodictJible  misdemeanors,  to  be  kept  to  hard  labour  daring  the  whole  or  an j  part  of  thdr  is* 
prisonment.    Amoo^  the  misdemeanors  specified,  is  ^'any  indecent  assault  :**  (see  the  sectia 
in  the  note  to  form  No.  V.,  ante.)    It  will  be  observed  that  the  section  does  not  create  any  net 
indictable  offence,  and  it  maj  be  a  question  what  assaults  come  under  the  definition  of  **  indecenL* 
Hitherto  the  term  "indecent  assault,** as  a  legal  definition,  has  been  confined  to  indecent  aasaolti 
on  persons  of  the  male  sex,  but  there  can  be  no  doubt  that  a  much  more  extensiTe  NgnificatkB 
is  to  be  applied  to  the  words  in  the  above  section,  and  that  thej  include  all  assaults  againit 
public  decencj  and  morality.     Mr.  Greaves  has  the  following  valuable  observations  oo  this 
point  in  his  edition  of  Lord  Campbell's  Acts  (p.  S2.)    **  The  term  *  assault*  in  its  proper  le^ 
signification,  applies  to  a  case  where  the  person  of  the  party  assaulted  has  not  been  actoal^ 
touched :  where  that  has  been  done,  a  battery,  properly  speaking,  has  been  committed.    It  is 
obvious,  however,  that  in  this  section,  the  term  *  assault'  is  used  in  its  common  acceptatkn  u 
including,  if  not  as  being  confined  to  cases  where  there  has  been  a  battery.     '  An  assault 
occasioning  actual  bodily  harm,*  plainly  means  a  battery,  and  in  most  cases  'an  indecent 
assault*  will  include  a  battery,  and  it  may  be  doubted  whether  there  can  be  an  indeo«t 
assault,  unless  the  person  or  clothes  of  the   party  alleged  to  have  been  assaulted  ban 
been  touched.     It  has  never  yet  been  suggested  that  an  indecent  exposure  of  the  penoB, 
however  near  it  might  be  to  a  female,  amounted  to  an   assault,  and  had  there  hem  tBJ 
foundation  for  such  a  poeition,  it  would  hardly  have  escaped  notice  in  such  cases  as  Reg,  v. 
Webb  (1  D.  C.  C.  R  338);  and  Beg,  v.  Watson  (2  Cox's  Crim.  Gas.  376  ;  2  C.  &  K.  931) 
It  should  seem  that  an  exposure  amounting  to  a  mere  solicitation  of  chastity,  would  bardfy 
amount  to  an  a^isanlt,  whicli  means  *  an  attempt  or  offer  with  force  and  violence  to  do  a  eorponl 
hurt  to  another,*  *  accompanied  with  such  circumstances  as  denote  at  the  time  an  inteittiaB, 
Coupled  with  a  present  ability,  of  using  actual  violence  against  the  person  of  another:  *  (1  RoM. 
C.  &  M.  750.)    If  there  were  no  intention  or  attempt  to  touch  the  person  of  the  party,  it  sbodi 
seem  there  could  be  no  assault  in  point  of  law;  but  any  touching  of  the  person,  however  sfi^ 
in  an  indecent  manner,  against  the  will  of  the  party  touched,  would  no  donbt  bring  the  psitj 
touching  wiihin  this  clause.    An  indecent  assault  with  intent  to  commit  a  rape  is  already  pr^ 
vided  for  by  the  9  Geo.  4.  c.  31,  s.  25;  and  any  indecent  conduct,  to  which  the  party  to  i^oa 
it  was  applied  consented,  would  not  amount  to  an  assault:  (^Reg.  r.  Martin^2  M. C.  C.  £L  123; 
Rig.  V.  Rtad^  I  D.  C.  C.  R  337.)     To  these  two  cksses,  therefore,  this  section  wiU  not  apfOy. 
But  if  the  party  were  fraudulently  induced  to  submit  to  indecencies,  the  party  gnilty  of  tbt 
fraud  would  be  guilty  of  an  indecent  assault:  {Reg.  v.  Cewe,  1  D.C.  C.  R  580;  Rexf.  PatmH 
R  &  M.  C.C.  R  19;  Reg.  v.  Stanton,  1  C.  &  K.  415;  Reg.  v.  Samden,  8  C.  &P.  265;  Rt§. 
V.  Wmiams,  8  C.  &  P.  286.)    To  this  class  of  cases,  therefore,  the  clause  is  clearly  applicdb^ 
and  so  it  is  also  to  ail  those  cases  where  a  man  indecently  applies  his  hand  to  a  female  agsnit 
her  consent,  whether  for  the  purpose  of  solicitation  or  otherwise.     Nor  can  it  be  doubted  thai 
the  clause  includes  indecent  assaults  upon  man  or  boy.** 

There  does  not  appear  to  be  any  legal  necessity  for  a  separate  count  in  order  to  convict  the 
defendant  of  a  common  assault,  for  the  judgment  of  the  court  (imprisonment  witbont  hafd 
labour)  would  not  be  inconsistent  with  the  offence  chaiged  in  the  indictment,  aHhoogh  faaid 
labour  might  have  been  added  if  the  defendant  were  convicted  of  the  whole  offence.  StiD  it 
seems  fairer  to  the  prisoner,  as  there  may  be  a  great  distinction  in  the  enormity  of  the  oflcoet 
between  an  indecent  snd  a  common  assault,  that  if  guilty  only  of  the  latter,  the  record  of  hii 
offence  should  be  clearly  confined  to  that.] 
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PreeedenU. 
No.  XXXiri.  2.Miid^f>ri 

Indecent  AuauU  with  intent  to  have  an  improper  connexion, 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit  J      oath  present,  that  A.  B.,  on  the     _      day 

of  ,  in  the  year  of  our  Lord  1853,  did  unlawfully  and  in- 

decently assault  one  C.  D.,  and  did  then  unlawfully  and  indecently,  and 
•gainst  the  will  of  the  said  C.  D.,  put  and  place  the  private  parts  of  the 
said  A.  B.  against  the  private  parts  of  the  said  C.  D.,  and  did  otherwise 
ill-treat  and  ill-use  her. 

[Sc«  Reg,  t.  SitmUmf  1  C.  &  K.  41 5,  and  the  disttoction  pointed  out  in  that  case  hj  Mr. 
Joftiee  Coleridge,  between  an  auaolt  with  intent  to  commit  a  rape,  and  an  assanlt  with 
Sutsai  to  have  an  improper  connexion:  and  see  Reg.  ▼.  S€umder$,  S  C.  &  F  265  ;  Reg.  r. 
WilliawUf  Id.,  286.  The  act  being  done  frandalently  will  support  the  averment  that  it  was 
aipainat  the  will  of  the  proeecatrix.  This  form  seems  applicable  where  actual  connexioo  has 
takan  place  under  circumstances  involring  any  legal  assault,  but  no  higher  offence:  (see  Reg. 
?.  Caae,  1  Den.  C.  C.  5S0;  19  L.  J.,  N^.,  174,  M.  C;  S.  C,  4  Cox  Crim.  Cas  220.) 


No.  XXXIV. 

Indecent  Assault  by  other  means. 

STAFFORDSHIRE,  (  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit  j      oath  present,  that  A.  B.,  on  the  day 

of  ,  in   the  year  of  our  Lord  1863  did  unlawfully  and  in- 

decently assault  one  C.  D.,  and  did  then  unlawfully  and  indecently,  and 
against  the  will  of  the  said  G.  D.,  pull  and  strip  the  clothes  of  the  said 
C.  1>.  from  and  off  the  body  of  the  said  C.  D.,  and  did  otherwise  ill-treat 
and  ill-use  her. 

[Tkb  indictment  is  framed  with  reference  to  the  case  of  Rex  t.  RoskuH  (R  &  If.  C.  C. 
B.  19),  where  it  was  held  that  a  medical  man  making  a  female  patient  strip  naked  under  the 
pytaoce  that  he  could  not  otherwise  judge  of  her  iUness,  is  an  assault,  if  he  himself  assisted 
to  take  off  the  dothes.] 


No.  XXXV. 

Assault  with  intent  to  commit  a  Rape, 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1863,  did  unlawfully  make  an  assault 

upon  one  C.  D.,  with  intent  then  to  ravish  and  carnally  know  the  said 
C.  D.  against  her  will,  against  the  form  of  the  statute  in  such  case  made 
and  provided. 

[See  the  statute  Geo.  4,  c  31,  s.  25.  The  defendant  ma/  be,  it  seems,  conricted  of  this 
effebee,  although  it  shoold  appear  that  a  rape  was  actnallj  perpetrated:  (see  the  stat.  14  &  15 
Vict.  c.  100,  B.  12,  note  to  form  No.  XXXVII.).  but  in  such  a  case  it  would  be  right  to  dis- 

f2 
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PrteedtnU,     ch''»rg6  the  jnry,  so  that  the  prisoner  might  be  indicted  for  the  felonj :  (see  Lord  Camjibeira  Arti^ 

by  Greaves,  p.  1 6.)    A  question  may  be  raised  indeed,  notwithstanding  s.  12  of  the  14  &  1 5  Vict. 

2.ifiMfefNeaiiOft  ^*  ^^^'  whether,  if  the  offence  did  in  fact  amount  to  rape,  a  Court  of  Quarter  SessioriS  has 
jurisdiction  to  try  an  indictment  for  the  inferior  offence?] 


No.  XXXVI. 

Assault  with  intant  to  commit  a  Rape,  with  a  Count  for  an  Indecent  AssauU. 

STAFFORDSHIRE,  \  The  jurors  for  our  Lady  the  Queen  upon  thdr 
to  wit.  J      oath  present,  that  A.  B.,  on  the  day 

of  f  in  the  year  of  our  Lord  1853,  did  unlawfully  make  an  assault 

upon  one  C.  D.,  with  intent  then  to  ravish  and  carnally  know  the  stid 
C.  D.  against  her  will,  against  the  form  of  the  statute  in  such  case  made 
and  provided. 

Second  Count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  the  said  A.  B.,  on  the  day  and  year  aforesaid, 
did  unlawfully  and  indecently  assault  one  C.  D.,  and  did  then  unlawful!/ 
and  indecently,  and  against  the  will  of  her  the  said  C.  D.,  pull  up  the 
clothes  of  her  the  said  C.  D.,  and  did  then  unlawfully,  indecently,  and 
against  the  will  of  the  said  C.  D.,  put  and  place  the  private  parts  of  him 
the  said  A.  B.  against  the  private  parts  of  her  the  said  C.  I).,  and  then 
did  other  wrongs  to  the  said  C.  D.,  against  the  form  of  the  statute  in  sucii 
case  made  and  provided. 


No.  XXXVIL 

Carnally  knowing  a  Child  above  ten  and  under  the  age  of  twelve  years. 

STAFFORDSHIRE,  1  The  jurors  for  our  Lady  the  Queen  upon  thdr 
to  wit.  J       oath  present,   that  A.  B.,  on  the  daj 

of  ,  in  the  year  of  our  Lord  1853,  did  unlawfully  and  carnaHj 

know  and  ahuse  one  C.  D.,  the  said  C.  D.  then  being  an  infant  abow 
the  age  of  ten  years  and  under  the  age  of  twelve  years,  to  wit,  of  the  age 
of  eleven  years,  against  the  form  of  the  statute  in  such  case  made  and 
provided. 

[See  the  statute  9  Geo.  4,  c.  31,  s.  17.  On  this  indictment  the  offender  may  be  coDTieted«f 
an  attempt  to  commit  the  offence:  (see  14  &  15  Vict.  c.  100,  s.  9.)  On  the  other  hand,  if  tk 
offence  turns  ont  to  be  rape,  having  been  committed  against  the  girls  will,  the  defeodaot  niy 
still  be  convicted  of  the  roiiidemeanor;  the  12th  section  of  the  last-meotioned  statute  tpfii^ 
that  "  if  upon  the  trial  of  any  person  for  any  misdemeanor,  it  shall  appear  that  the  facts  gim 
in  evidence  amoont  in  law  to  a  felony,  such  person  shall  not  by  reason  thereiif,  be  entitled  to  be 
acquitted  of  such  misdemeanor;  and  co  person  tried  for  such  misdemeanor  shall  be  liable  tobt 
afterwards  prosecuted  for  felony  on  the  same  facts,  unless  the  court  before  which  such  trial  msr 
be  had,  shall  think  fit  in  its  discretion  to  discharge  the  jury  from  giving  any  verdict  upon  sori 
trial,  and  to  direct  such  person  to  be  indicted  for  felony,  in  which  case  such  pereon  may  be 
dealt  with  in  all  respects  as  if  he  had  not  been  put  upon  his  trial  for  such  misdemeanor,"  lod  in 
the  case  of  rape,  the  court  would  generally  act  on  this  latter  power,  and  direct  the  prisooer  to 
indicted  for  the  felony:  (see  note  to  form  Ko.  XXXV.,  "Assault  with  intent  to  commit  a  Rape.")] 
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2,Miideme(mors 


No.  xxxvni. 

CarnaUy  knowing  a  Child  above  ten  and  under  the  age  of  twelve,  toith  a  Count 
far  an  Indecent  Assault, 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen,  upon  their 
to  wit.  j      oath  present,  that  A.  B.,  on  the  daj 

of  ,  in  the  year  of  our  Lord   1853,  did  unhtwfuUy  and  carnally 

know  and  abuse  one  C.  D.,  the  said  C.  D.  then  being  an  infant  above  the 
age  of  ten  years,  and  under  the  age  of  twelve  years,  to  wit,  of  the  age  of 
deven  years,  against  the  form  of  the  statute  in  such  case  made  and 
provided. 

Second  Couni, — And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present  that  the  said  A.  B.,  on  the  day  and  year  aforesaid, 
did  unlawfully  and  indecently  assault  one  C.  D.,  and  did  then  unlawfully 
and  indecently,  and  against  the  will  of  the  said  C.  D.,  pull  up  the  clothes 
of  her  the  said  C.  D.,  and  did  then  unlawfully  and  indecently,  and 
against  the  will  of  the  said  O.  D.,  put  and  place  the  private  parts  of  him 
the  said  A.  B.  against  the  private  parts  of  her  the  said  C.  D.,  and  then 
did  other  wrongs  to  the  said  C.  D.,  against  the  form  of  the  statute  in 
8uch  case  made  and  provided. 


No.  XXXIX. 


Attempting  to  have  carnal  knowledge  of  a  Oirl  under  twelve  years  of  age. 

STAFFORDSHIRE,  1  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1853,  did  unlawfully  make  an  attempt 

to  have  carnal  knowledge  of  one  C.  D.,  then  being  an  infant  under  the 
age  of  twelve  years,  to  wit,  of  the  i^e  of  nine  years,  against  the  form 
of  the  statute  in  such  case  made  and  provided. 

[The  statute  14  &  15  Vict  c  100,  s.  29  (see  note  to  fonn,  No.  V.,  mte\  empowers  the  court 
to  inflict  hard  labour  as  part  of  the  punishment  for  persons  convicted  of  "  anj  attempt  to  have 
eamal  knowledge  of  a  girl  under  twelve  years  of  age."  This  section,  as  has  been  before 
mnmrked,  does  not  create  any  new  offence.  Nevertheless,  a  count  in  the  above  form  seems 
sufficient,  for  although  the  carnal  knowledge  of  a  child  under  ten  is  a  felony,  while  the  canal 
Imow ledge  of  a  child  between  ten  and  twelve  is  a  misdemeanor,  yet  the  attempt  to  commit 
either  offence  is  a  misdemeanor,  for  the  punishment  of  which  there  is  no  legal  distinctkm.  If 
tlio  chiki  was  between  the  ages  of  ten  and  twelve,  it  will  be,  generally  spoddng,  advisable  to 
indict  the  offender  for  the  statutable  misdemeanor,  and  if  acquitted  of  that,  he  may  be  convieted 
of  tlM  attempt:  (see  note  to  form  No.  XXX VII.)] 
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2Jfi9demMnon  No.  XL. 

Attempting  to  have  carnal  knowledge  of  a  Oirl  under  twflve^  wi&  a  Con 
an  Indecent  AuauU, 

STAFFORDSHIRE, )  The  jurors  for  our  Ladj  the  Queen  upon 
to  wit.  J      oath  present,  that  A.  B.,  on  the 

of  ,  in  the  year  of  our  Lord  1853,  did  unlawfuQj  make  an  att 

to  have  carnal  knowledge  of  one  G.  D.,  then  being  ^  infant  undei 
age  of  twelve  years,  to  wit,  of  the  age  of  nine  yeara,  against  the 
of  the  statute  in  such  case  made  and  provided. 

Second  Count — ^And  the  jurors  aforesaid,  upon  tlieir  oath  afore 
do  further  present  that  the  said  A.  B.,  on  the  day  and  year  aforesaid 
unlawfully  and  indecently  assault  one  G.  D.,  an^  did  anlawfollj 
indecently,  and  against  the  will  of  the  said  G.  D.,  puU  up  the  clotb 
her  the  said  G.  D.,  and  did  then  unlawfully  and  indecently,  and  ag 
the  will  of  the  said  G.  D.,  put  and  place  the  private  pans  of  him  the 
A«  B.  against  the  private  parts  of  her  the  said  G.  D.,  and  then  did  < 
wrongs  to  the  said  G.  D.,  against  the  form  of  the  statate  in  such 
made  and  provided. 


§  2.  Offences  against  Pbopertt. 

No.  XLL 

Obtaining  Ooode  by  means  of  false  pretences. 

STAFFORDSHIRE,  )  The  jurors  for  our  Lady  the  Queen  upon  i 
to  wit  J      oath  present,  that  A.  B.,  on  the 

of  ,  in  the  year  of  our  Lord  1863,  unlawfully,  knowinglj 

designedly  did  falsely  pretend  to  G.  D.,  that  he  the  said  A.  B.  vras 
sent  by  £.  F.  to  the  siud  G.  D.  for  a  pair  of  shoes,  by  mean 
which  said  false  pretence  the  said  A.  B.  did  then  unlawfcdly  obtain 
the  said  G.  D.  a  pair  of  shoes,  of  the  goods  and  chattels  of  Uie  said  C 
with  intent  to  defraud.  Whereas,  in  truth  and  in  fact,  the  said  ^ 
was  not  then  sent  by  the  said  E.  F.  to  the  said  G.  D.  for  a  pair  of  a 
as  he  the  said  A.  B.  then  well  knew,  against  the  form  of  the  stats 
such  case  made  and  provided. 

[The  statate  7  &  S  Geo.  4,  o.  29,  a.  5S,  enacts,  that  '*  if  any  peraon  shall,  by  as 
pretence,  obtain  from  an/  other  person  any  chattel,  money,  or  ralnable  security,  nidi  m 
cheat  or  defraud  any  person  of  the  same,  every  sach  offender  shall  be  guilty  of  a  miaden 
The  same  section  also  provides  *^  that  if,  upon  the  trial  of  any  person  indicted  tor  sncli 
meaner,  it  shall  be  proved  that  he  obtained  the  property  in  question  in  any  such  mamM 
amonnt  in  law  to  larceny,  he  shall  not,  by  reason  thereof,  be  entitled  to  be  acquitted  d 
misdemeanor."  See  also  the  general  provision  in  the  recent  statate  (14  &  15  Viot  < 
s.  12),  that  a  person  tried  for  a  misdemeanor  is  not  to  be  acqaitted,  if  Uie  oSboce  tann 
be  felony.  The  8th  section  of  the  last-named  statate  enacts  that  it  shall  be  aufficieut 
indictment  for  (inter  alia)  obtaining  or  attempting  to  obtain  any  property  by  false  pra 
to  allege  that  the  defiendant  did  the  act  with  intent  to  defraad,  without  aU^i;:iiig  the  iat 
the  deifendant  to  be  to  defraud  any  particular  person;  and  on  the  trial  it  shall  not  be  use 
to  prove  an  intent  on  the  part  of  the  defendant  to  defraud  any  particular  peraoo,  but  it  si 
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mfllcieot  to  prore  that  the  defendant  did  the  act  chaffed  wiA  an  intent  to  defirand.    This  pro-      Prtcedenis* 

▼i«an  operates  to  save  the  maltiplication  of  connts,  bj  reason  of  the  frequent  nncertaintj  whether  

the  object  or  the  eflbct  of  the  false  pretence  was  to  defraud  the  person  from  whom  or  for  whom  ^.Mitdemeanorg 
the  propert  J  is  alleged  to  haye  been  obtained. 

A  Terj  learned  writer  has  introduced  into  a  form  of  indictment  for  obtaining  goods  by  false 
pretences,  in  a  similar  ease  to  the  above,  a  prefatory  avenneat  that  the  person  whose  name  was 
Bade  use  of  was  a  cnstomer  of  and  well  known  to  C.  D.,  in  order  to  get  rid  of  the  objection 
that  anch  an  innendo,  when  introduced  into  the  body  of  the  bdictmeot,  is  too  laige:  (Lord 
Gampbeirs  Acts,  by  GreaTes,  p.  84.)  Nererthelees,  as  it  is  dear,  frxNn  a  rariety  of  recent 
CMaa»  that  the  offence  would  be  complete,  although  C.  D.  and  S.  F.  nerer  had  any  previous 
daaliDga  (the  questions  being  simply  whether  the  act  was  fraudulently  done,  and  whether  the 
profwrty  was  in  fact  obtained  by  means  of  that  fiimd),  it  is  unnecessaiy  to  allege  or  prove  any 
prenous  situation  of  the  parties,  or  any  facts  showing  that  the  fraud  was  the  aateroi  oonse- 
fWMS  of  the  fidse  pretence:  (see  HamUton  r,  Tke  Queen,  19  Q.  B.  271;  16  L.  J.,  N.  S., 
»,lLa) 

Ift  is  to  be  obeerved  that,  upon  this  indictment  for  the  actual  fraud,  the  defendant  may  be 
•omricted  of  an  attempt  to  commit  the  misdemeanor,  if  it  appears  that  the  offence  was  not 
aanpleted:  (14  &  15  Vic#e.  100,  s.  9.) 

Tlie  word  **  knowingly,"  in  the  indictment,  is  not  absolutely  necessary,  nor  is  H  necessary 
to  allego  that  the  defendant  knew  the  pretence  was  false:  (see  Reg,  v.  Coifton,  19  L.  J.,  N.  S., 
18S,  M.  C;  8.  C,  4  Cox  Crim.  Cas.  227;  Reg.  v.  Bowen,  19  L.  J.,  N.  &,  65,  M.  C.) 

Aa,  DoCwithstanding  the  provision  in  the  recent  statute  (14  &  15  Vict  c  100,  a.  12),  enaeting 
Hurt  a  person  tried  for  a  mudemeanor  is  not  to  be  acquitted,  if  the  oflfenoe  turn  out  to  be  feloi^, 
there  may  be  some  doubt  whether  a  court  of  quarter  sessions  hss  jurisdiction  to  try  a  defendant^ 
wh«re  he  has  been  guilty  of  forgery,  on  an  indictment  filmed  for  a  misdemeanor,  forms  of 
todictments  for  obtaining  money  by  fidse  pretences,  under  those  circumstances,  have  been  pur- 
po^ly  omitted  in  the  present  series.] 


No.  XLII. 

Obtaining  Money  by  means  of  false  pretences, 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1853,  unlawfully,  knowingly  and 

designedly  did  falsely  pretend  to  C.  D.  that  the  sum  of  five  pounds  was 
then  due  and  owing  by  and  from  the  said  C.  D.  to  the  said  A  B.,  for 
goods  before  then  sold  and  delivered  by  the  said  A  B.  to  the  said  G.  D., 
bj  means  of  which  said  false  pretence  the  said  A.  B.  did  then  unlaw- 
(bUj  obtain  from  the  said  G.  D.  certain  money,  to  wit,  the  sum  of  five 
poonds,  the  moneys  of  the  said  G.  D.,  with  intent  to  defraud:  whereas 
in  truth  and  in  fact  the  sum  of  five  pounds  was  not,  nor  was  any  part 
thereof,  due  or  owing  by  or  from  the  said  C.  D.  to  the  said  A  B.  for 
goods  before  then  sold  and  delivered,  or  for,  upon,  or  by  reason  of  any 
contract  or  account  whatsoever;  and  whereas  in  truth  and  in  fact  there 
fras  not  any  money  whatever  then  due  or  owing  to  the  said  A.  B.  by 
the  said  G.  D.,  as  he  the  said  A.  B.  then  well  knew  ;  against  the  form 
of  the  statute  in  such  case  made  and  provided. 

J  See  judgment  of  Lord  Campbell,  C.  J.,  in  Reg,  v.  WooOeg,  19  L.  J.,  N.  S.,  168,  M.  C.  ; 
see  as  to  the  description  of  money  the  statute  14  &  15  Vict.  o.  100,  s.  18,  which  enacts 
that  **  in  every  indictment  in  which  it  shall  be  necessary  to  make  any  averment  as  to  any 
nooey  or  any  note  of  the  Bank  of  EngUuid,  or  any  other  bank,  it  shall  be  sufficient  to  describe  such 
money  or  bank  note  simply  as  money,  without  specifying  any  particuUr  coin  or  bank  note  ; 
and  such  allegation,  so  ftf  as  regards  the  description  of  the  property,  shall  be  sustained  by 
proof  of  any  amount  of  coin  or  of  any  bank  note,  although  the  particular  species  of  coin  of 
idiich  such  amount  was  composed,  or  the  particuUr  nature  of  the  bimk  note  shall  not  be  proved; 
and  in  case  of  embezzlement  and  obtaining  money  .or  bank  notes  by  fiUse  pretences,  t^  proof 
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Preeedenti,  ^*'^  ^*  offender  embezzled  or  obtained  any  piece  of  coin  or  any  bank  note,  or  any  portion  of  tie 
^__  *  yalne  thereof  althoogh  sack  piece  of  coin  or  bank  note  may  have  been  deliTered  to  him  is 
2.Sfitdemeanor$  ^^^  ^*^  ^'"'^^  P*^  ^  ^^  value  thereof  ahoald  be  returned  to  the  partj  delivering  the  aaoe, 
or  to  anj  other  person,  and  each  part  shall  have  been  returned  accordinglj.**  Mr.  Greares 
says  :  **  This  section  was  framed  npon  the  7  &  8  Geo.  4,  c.  29,  a.  48,  and  was  intended  to 
meet  the  case  of  Reg,  v.  Bond  (1  D.  C.  C.  517.)  It  originally  applied  to  monej  and  Talnabb 
secnriUea,  the  same  as  the  section  from  which  it  was  taken  ;  bnt  it  was  thought  better  that  it 
should  onlj  extend  to  coin  and  the  notes  of  the  Bank  of  England  and  other  banks.  In  thw 
cases  it  is  sufficient  in  anj  indictment  whatever,  where  it  is  necessary  to  make  anj  ayenneot 
as  to  anj  coin  or  bank  note,  to  describe  such  coin  or  note  simplj  as  monej,  without  spedfjiog 
anj  particular  coin  or  note  ;  and  such  an  allegation  will  be  supported  bj  proof  of  anj  amom^ 
although  the  species  of  coin  or  the  nature  of  the  note  be  not  proved.  The  latter  part  of  tte 
clause  was  framed  to  meet  two  cases ;  first,  where  bj  false  pretences  a  part  j  obtained  a  doM 
or  coin,  and  returned  part  of  the  value  to  the  person  from  whom  it  was  obtained,  or  some  otbs 
person  ;  some  doubt  existing  as  to  the  correctness  of  the  decision  in  Reg.  y,  Leonard  {I  D.CG. 
304  ;  2  G.  &  K.  514.)  Secoodlj,  where  a  partj  embezzled  a  note  or  ccin  after  haTin; 
returned  part  of  its  value  to  a  different  person  ^ro  the  person  from  whom  he  received  it,  tk 
7  &  8  Geo.  4,  c.  29,  s.  48,  onlj  applying  to  the  cas^  where  part  of  tA  value  waa  returned  totki 
partj  delivering  the  note  or  coin  to  the  prisoner  i^  (Lord  Campbell's  Acta,  bj  Greaves,  pp.  20, 21, 
and  see  ante,  p.  xv.,  note  to  form  No.  XXXIV.,  Part  I.)  Although  the  latter  part  of  the  sectki 
maj  have  heea  framed  to  remove  anj  doubt  as  to  the  correctnesa  of  the  decision  in  Reg,  v.  LeonaH^ 
it  does  not  appear,  as  it  now  stands,  to  assist  that  case.  T^ere  the  first  count  of  the  tndirtmwt 
(upon  which  the  decision  was  given)  alleged  the  obtaining  a  cheque  bj  false  pretences,  with 
intent  to  defraud  of  the  same;  the  proof  being  an  intent  and  defrauding  with. respect  oolj  toi 
small  p(fftion  of  the  proceeds,  and  the  proof  waa  held  to  support  the  indictment.  That  am, 
it  is  apprehended,  b  not  affected  either  bj  the  above  section  or  bj  the  8th.  (See  that  asedei 
in  the  note  to  the  last  form.  No.  XLL;  see  also  the  note  to  form  No.  LVII^  poeL) 

Where  a  coin  or  bank  note  of  a  larger  amount  than  the  defendant  sought  to  obtain  has  boa 
delivered  to  him,  and  he  has  returned  the  difference  in  change,  it  seems  that  the  indictmeot 
should  charge  the  smaller  sum  as  having  been  obtained  bj  means  of  the  pretence,  for  the  dii- 
cultj,  which  formerlj  occurred  in  such  a  case  from  the  necessitj  of  specifying  some  particular 
,  coin  (see  Reg.  ▼.  BlomJUld,  Car.  &  Mar.  537,  and  Reg.  v.  Bond,  1  D.  C.  C.  R.  517;  S  C. 

4  Cox  Crim.  Cas.  321),  has  been  removed  bj  the  18th  section  of  the  14  &  15  Vict  c.  ICiO, 
above  set  out.] 


No.  XLin. 

Against  more  than  one  Person  for  obtaining  Ooods  by  false  pretences, 

STAFFORDSHIRE,  1  The  jurors  for  our  Ladj  the  Queen  upon  tber 
to  wit.  J     oath  present,  that  A.  B.,  C.  D.  and  E.  F.  oft 

the  day  of  in  the  year  of  our  Lord  1853,  unlawfully,  know* 

ingly  and  designedly  did  falsely  pretend  to  G.  H.  that  the  said  A  B. 
was  then  a  clerk  in  the  employment  of  J.  K.,  by  means  of  which  said 
false  pretence  the  said  A.  6.,  C.  D.  and  £.  F.  did  then  unlawfully  obtain 
from  the  said  G.  H.  twenty  pounds  weight  of  cheese,  twelve  poands 
weight  of  bacon,  and  eight  pounds  weight  of  butter,  the  goods  and  chattds 
of  the  said  G.  H.,  with  intent  to  defraud:  whereas  in  truth  and  in  fact 
the  said  A.  B.  was  not  then  a  clerk  in  the  employment  of  J.  £1  as  thej 
the  said  A.  B.,  C.  D.  and  E.  F.  then  well  knew,  against  the  form  of  the 
statute  in  such  case  made  and  provided. 

[Where  more  than  one  person  is  charged  with  obtaining  monej  bj  meaos  of  U^m  pntfseci 
it  is  in  general  advisable  to  insert  in  the  indictment  a  count  for  conspiraej  (as  in  the  fin* 
No.  LXIX,  poei),  for  the  evidence  maj  sometimes  be  sufficient  to  convict  of  a  ooospincy  to 
defraud  where  it  is,  from  some  technical  defect  or  otherwise,  insuffident  to  rapport  a  cooat'  6r 
the  statutable  offence.] 


APPENDIX.  Xlix 


No.  XLIV. 


Prtoedenti. 
2.Misdemeanort 


Obtaining  Money  and  Goods  by  means  of  a  flash  note. 

STAFFORDSHIRE,  1  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit  J      oath  present,  that  A.  B.,  on  the  day 

of  in  the  year  of  our  Lord   1853,   unlawfully,  knowingly  and 

designedly  did  falsely  pretend  to  C.  D.  that  a  certain  printed  paper,  then 
produced  by  the  said  A.  B.  and  offered  and  given  by  him  to  the  said 
C.  D.  in  payment  for  certain  pigs  before  then  agreed  to  be  sold  by  the  said 
C.  D.  to  the  said  A.  B.,  was  a  good  and  valid  promissory  note  for  the  pay- 
ment of  five  pounds ;  by  means  of  which  said  false  pretence  the  said  A.  B. 
did  then  unlawfuUy^btain  from  the  said  C.  D.  five  pigs  of  the  value  of 
three  pounds  seventeen  shillings  and  sixpence,  and  certain  money,  to  wit, 
the  sum  of  one  pound  two  shillings  and  sixpence,  of  the  goods,  chattels  and 
moneys  of  the  said  C.  D.,  with  intent  to  defraud.  Whereas  in  truth  and  in 
&ct  the  said  printed  paper  was  not  a  good  and  valid  promissory  note  for 
the  payment  of  the  sum  of  fi\Q  pounds,  or  for  the  payment  of  any  sum 
whatever,  as  he  the  said  A.  B.  then  well  knew ;  against  the  form  of  the 
statate  in  such  case  made  and  provided. 

[See  Reg,  ▼.  Coulson,  19  L.  J.,  N.  S.,  182,  M.  C] 


No.  XLV. 

Obtaining  Money  by  means  qfa  Promissory  Note  of  a  bank  which  has  stopped 

payment. 

STAFFORDSHIRE,  )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  j      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1 853,  unlawfully,  knowingly  and 

designedly  did  falsely  pretend  to  C.  D.  that  a  certain  paper  writing, 
partly  printed  and  partly  written,  purporting  to  be  a  bank  note  for  the 
payment  of  five  pounds,  and  to  have  been  issued  by  a  certain  firm  carry- 
ing on  business  as  bankers  under  the  name  and  style  of  The  Bank, 
then  produced  by  the  said  A.  B.,  and  offered  by  him  to  the  said  C.  D.  in 
exchange  for  five  sovereigns,  was  then  of  the  value  of  five  pounds,  and 
was  then  a  promissory  note  of  a  bank  the  notes  of  which  were  then  in 
ctreulation,  and  that  there  was  a  firm  then  carrying  on  business  under  the 
name  and  style  of  The  Bank,  and  that  the  said  bank  note  was  then 
a  goody  valid  and  available  security  for  the  payment  of  five  pounds  ;  by 
means  of  which  said  false  pretences  the  said  A.  B.  did  then  unlawfully 
obtain  from  the  said  C.  D.  certain  money,  to  wit,  the  sum  of  five  pounds, 
the  moneys  of  the  said  C.  D.,  with  intent  to  defraud.  Whereas  in  truth 
and  in  fact  the  said  paper  writing  was  not  then  of  the  value  of  five 
pounds  ;  and  whereas  in  truth  and  in  fact  the  said  printed  paper  was  not 
then  a  promissory  note  of  a  bank  the  notes  of  which  were  then  in  circu- 
lation ;  and  whereas  in  truth  and  in  fact  there  was  not  any  firm  then 
carrying  on  business  under  the  name  and  style  of  The  Bank  ;  and 
VOL.  VI.                                   g 
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Preeedents.     whereas  in  truth  and  in  fact  the  said  printed  paper  was  not  then  a  good, 

. valid  and  available  security  for  the  payment  of  five  pounds,  or  for  the 

2Mimlemeanort  p^ym^jj^  ^f  ^jr^y  gym  whatever,  as  he  the  said  A.  B.  then  well  knew; 
against  the  form  of  the  statute  in  such  case  made  and  provided. 

[See  observation  of  Bolland,  B.,  in  Rex  ▼.  Barnard,  7  C.  &  P.  784;  see  also  Rex  t.  ^eaor, 
3  C.  &  P.  420.] 


No.  XLVT. 

Obtaining  Goods  by  cheque  on  a  bank  where  Defendant  had  mo  ejfeels, 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  thdr 
to  wit.  J      oath  present,  that  A.  B.,  on  the  dij 

of  ,  in  the  year  of  our  Lord  1853,  unlawfully,  knowingly  and 

designedly,  did  falsely  pretend  to  CD.  that  a  certain  paper  writiog 
produced  by  the  said  A.  B.  to  the  said  C.  D.,  and  purporting  to  be  a 
cheque  drawn  by  the  said  A.  B.  upon  Messieurs  £.  F  and  Companj, 
bankers,  for  the  payment  to  the  bearer  of  the  sum  of  twenty-fiie 

pounds,  was  then  a  good,  genuine,  and  available  order  for  payment  of 
the  sum  of  twenty-five  pounds,  and  was  then  of  the  value  of  twenty-five 
pounds;  and  that  he  the  said  A. B.  kept  an  account  with  the  add 
Messieurs  E.  F.  and  Company,  and  that  he  the  said  A.  B.  had  maoej 
in  the  hands  of  the  said  Messieurs  E.  F.  and  Company  for  the  payment 
of  the  said  cheque,  and  that  he  the  said  A.  B.  had  full  power,  right  and 
authority  to  draw  cheques  upon  the  said  Messieurs  E.  F.  and  Company; 
by  means  of  which  said  false  pretences  the  said  A.  B.  did  then  unlwr- 
fully  obtain  from  the  said  C.  D.  a  gold  watch  and  a  gold  chain,  of  tk 
goods  and  chatteb  of  the  said  C.  D.,  with  intent  to  defraud.  Wbem 
in  truth  and  in  fact  the  said  paper  writing  was  not  then  a  good^ 
genuine  and  available  order  for  payment  of  the  sum  of  twenty-fifB 
pounds,  nor  was  the  same  then  of  the  value  of  twenty-five  pounds ;  and 
whereas  in  truth  and  in  fact  the  said  A.  B.  did  not  keep  any  accoont 
with  the  said  Messieurs  E.  F.  and  Company  ;  and  whereas  in  tratk 
and  in  fact  the  said  A.  B.  had  not  any  money  in  the  hands  of  the  said 
Messieurs  E.  F.  and  Company  for  the  payment  of  the  said  cheque  ;  aod 
whereas  in  truth  and  in  fact  the  said  A.  B.  had  not  any  power,  right  or 
authority  to  draw  cheques  upon  the  said  Messieurs  £L  F.  and  Companj, 
as  he  the  said  A.  B.  then  well  knew ;  against  the  form  of  the  statute  ifi 
such  case  made  and  provided. 

[See  Rex  ▼.  J(uk$on,  3  Campbell,  370.  This  indictment  is  framed  with  rderan  t» 
Parker'i  case,  2  Moodj  C.  C.  R.  I ;  7  C.  &  P.  825;  and  Hr.  GreaTea*  note  in  his  efitka  d 
Bnssell  on  Crimes,  toI.  ii.,  p.  300,  «.  (/)] 
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Prtcedents. 

No.   XLVIL  2MwUmeanors 

Obtaining  Money  by  false  statement  of  authority  to  receive  debts, 
STAFFORDSHIRE,  1  The  jurors  for  our  Lady  the  Queen  upon  their 
^  to  wit,  J      oath  present,  that  A.  B.,  on  the  day 

if  ,  in  the  year  of  our  iKjrd  1853,  unlawfully,  knowingly  and 

lesignedly  did  falsely  pretend  to  C.  D.  that  he  the  said  A.  B.  was  then 
Q  partnership  with  £.  F.,  and  that  he  the  said  A.  B.  was  then  autho- 
ized  to  receive  debts  due  to  the  said  E.  F.;  by  means  of  which  said  false 
tretences,  the  said  A.  B.  did  then  unlawfully  obtain  from  the  said  C.  D. 
be  sum  of  four  pounds  and  sixteen  shillings,  of  the  moneys  of  the  said 
).  D.,  with  intent  to  defraud.  Whereas  in  truth  and  in  fact  the  said 
L  B.  was  not  then  in  partnership  with  the  said  E.  F.  ;  and  whereas  in 
*ath  and  in  fact  the  said  A.  B.  was  not  then  authorized  to  receive  debts 
ue  to  the  said  E.  F.,  as  he  the  said  A.  B.  then  well  knew ;  against  the 
inn  of  the  statute  in  such  case  made  and  provided. 


No.  XLVin. 

Obtaining  Money  by  pretence  of  a  payment  to  a  third  person, 
Jt  TAFFORDSHIRE,  1  The  jurors  for  our  Lady  the  Queen  upon  their 
^  to  wit  I      oath  present,  that  A.  B.,  on  the  day 

r  ,  in  the  year  of  our  Lord  1853,  unlawfully,  knowingly  and 

3signediy  did  falsely  pretend  to  C.  D.  that  he  the  said  A.  B.  had  paid 
»  C  F.  the  sum  of  ten  shillings ;  by  means  of  which  said  false  pretence 
le  said  A.  B.  did  then  unlawfully  obtain  from  the  said  C.  D.  the  sum 
r  ten  shillings  of  the  moneys  of  the  said  C.  D.,  with  intent  to  defraud. 
Hiereas  in  truth  and  in  fact  the  said  A.  B.  had  not  paid  to  the  said 
L  F.  the  sum  of  ten  shillings,  as  he  the  said  A.  B.  then  well  knew ; 
l^nst  the  form  of  the  statute  in  such  case  made  and  provided. 

[See  Rex  v.  Pleitow,  1  Camp.  494.] 


No.  XLIX. 

Obtaining  Money  by  false  pretences  as  to  the  name  and  circumstances  of  the 

Defendant. 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  their 
^  to  wit.  j      oath  present,  that  A.  B.,  on  the  day 

f  ,  in  the  year  of  our  Lord  1853,  unlawfully,  knowingly  and 

lesignedly  did  falsely  pretend  to  C.  D.  that  he  the  said  A.  B.  was 
r.  F.,  and  that  he  the  said  A.  B.  was  a  ruined  merchant,  and  in  iU 
tealth ;  and  that  he  the  said  A.  B.  had  been  bred  to  mercantile  pur- 
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Ptecedenu,    suits ;   and  that  he  the  said  A.  B.  lost  a  large  sum  of  mooej  bj  the 

upsetting  of  a  vessel ;  bj  means  of  which  said  false  pretences  the  stid 

2,Misdemeanor$  j^  3  ^^  t^gn  unlawfully  obtain  from  the  said  C.  D.  the  sum  <tf  five 
pounds,  of  the  moneys  of  the  said  C.  D.,  with  intent  to  defraod. 
Whereas  in  truth  and  in  fact  the  said  A.  B.  was  not  £.  F.  ;  and 
whereas  in  truth  and  in  fact  the  said  A.  B.  was  not  a  ruined  merchant, 
nor  was  the  said  A.  B.  in  ill  health  ;  and  whereas  in  truth  and  in  fact 
the  said  A.  B.  had  not  been  bred  to  mercantile  pursuits  ;  and  wherets 
in  truth  and  in  fact  the  said  A.  B.  had  not  lost  a  large  sum  of  monej, 
or  any  money  whatever,  by  the  upsetting  of  a  vessel,  as  he  the  stid 
A.  B.  then  well  knew ;  against  the  form  of  the  statute  in  such  case 
made  and  provided. 

[Obtaining  monej  bj  means  of  fabe  statements  of  the  name  and  drcnmatanoes  of  the  Meo- 
dant  or  of  a  third  person,  either  ip  a  begging  letter  or  bj  personal  repreaeotatioiia,  is  within  the 
sUtnte  :  (see  Reg.  y,  Jones,  I  Den.  C.  C.  551 ;  4  Cox  C.  C  198.)  If  the  money  were  obtained  br 
the  medium  of  a  letter  a  coimt  should  be  added  dmikr  to  the  second  coont  in  the  next  ^kib.] 


No.  L. 

Obtaimng  a  Post-office  Order  by  a  begging  letter^  purporting  to  be  written,  on  Msj^ 

of  a  third  pereon. 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  thdr 
to  wit.  j      oath  present,  that  A^  B.  on  the  day 

of  ,  in  the  year  of  our  Lord  1853,  unlawfully,  knowingly  aid 

designedly  did  falsely  pretend  to  C.  D.  that  he  the  said  A.  B.  was  £.  F^ 
a  doctor  of  medicine,  and  that  he  the  said  A.  B.  had  been  requested  by 
one  G.  H.  to  write  to  the  said  C.  D.  on  behalf  of  the  said  G.  H.,  and  that 
the  said  G.  H.  had  been  advised  to  endeavour  to  obtain  admission  to  aa 
hospital,  and  that  the  said  G.  H.  was  in  very  distressed  circumstances, 
and  was  unable  to  pay  the  expenses  of  his  removal,  and  that  the  said 
G.  H.  was  also  in  debt  to  his  landlord  and  other  persons,  and  that  he  tbe 
said  A.  B.  had  given  the  said  G.  H.  some  linen  and  thirty  shillings  in 
money ;  by  means  of  which  said  false  pretences  the  said  A.  B.  did  tha 
unlawfully  obtain  from  the  said  C.  D.  a  post-office  order  for  the  som  d 
three  pounds  of  the  goods  and  chattels  of  the  said  C.  D.,  with  intent  to 
defraud.  Whereas  in  truth  and  in  fact  the  said  A.  B.  was  not  E.  F.,  a 
doctor  of  medicine  ;  and  whereas  in  truth  and  in  fact  there  was  no  such 
person  as  the  said  £.  F.,  a  physician  ;  and  whereas  in  truth  and  in  &d 
the  said  A.  B.  had  not  been  requested  by  one  G.  H.  to  write  to  the  said 
C.  D.  on  behalf  of  the  said  G.  H.,  or  for  any  other  purpose  whatever; 
and  whereas  in  truth  and  in  fact  there  was  not  any  such  person  as  the  said 
E.  F.;  and  whereas  in  truth  and  in  fact  the  said  A.  B.  had  not  given  mt 
linen  or  any  money  whatever  to  the  said  E.  F.  as  he  the  said  A.  B.  then 
well  knew;  against  the  form  of  the  statute  in  such  case  made  and  provided. 
Second  Count, — And  the  jurors  aforesaid,  upon  their  oath  aforesaid^ 
do  further  present  that  the  said  A.  B.  on  the  day  and  year  aforesaid,  im- 
lawfully,  knowingly  and  designedly  did  falsely  pretend  to  C.  D.  that  a 
certain  letter  then  sent  by  the  said  A  B.  to  the  said  C.  D.,  was  written 
by  one  E.  F.,  a  doctor  of  medicine  ;  by  means  of  which  said  false  pre- 
tence the  said  A  B.  did  then  unlawfully  obtain  from  the  said  C.  D.  a 
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po0t-office  order  for  the  sam  of  three  pounds  of  the  goods  and  chattels  of    PneedetUt, 
the  said  C.  D.,  with  intent  to  defraud.    Whereas  in  truth  and  in  fact  the        —- 
said  letter  was  not  written  hj  one  E.  F.,  a  doctor  of  medicine  ;   and  2 Jfodwiecmorf 
whereas  in  truth  and  in  fact  the  said  letter  was  written  bj  the  said  A.  B. 
as  he  the  said  A.  B.  then  well  knew ;  against  the  form  of  the  statute  in 
sach  case  made  and  provided. 

[See  Reg.  ▼.  Joites,  dted  b  the  note  to  the  last  form.] 


No.  LI. 

Obtaitdfig  Money  by  personating  another. 

STAFFORDSHIRE,  )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present,  that  A.  B.  on  the  day 

of  ,  in  the  year  of  our  Lord  1853,  unlawfully,  knowingly  and 

designedly  did  falsely  pretend  to  E.,  the  wife  of  C.  D.,  that  he  the  said 
A.  B.  was  F.  G.,  and  that  he  was  the  same  person  that  had  cured  H.  L; 
by  means  of  which  said  false  pretences  the  said  A.  B.  did  then  unlawfully 
obtain  from  the  said  E.  the  sum  of  five  shillings,  the  money  of  the  said 
C.  D.,  with  intent  to  defraud.  Whereas  in  truth  and  in  fact  the  said 
A.  B.  was  not  F.  6. ;  and  whereas  in  truth  and  in  fact  the  said  A.  B. 
was  not  the  same  person  that  had  cured  H.  I.,  as  he  the  said  A.  B.  then 
well  knew;  against  the  form  of  the  statute  in  such  case  made  and  provided. 

[See  Beg.  ▼.  Bloow^ld,  Gar.  &  Biar.  537  ;  and  see  note  to  form  No.  XLII.] 


No.  LH. 

Obtaining  Money  by  false  representations  as  to  the  employment  and  condition  of  the 

Defendant. 

STAFFORDSHIRE,  )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  j      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1853,  unlawfully,  knowingly  and 

designedly  did  falsely  pretend  to  C.  D.  that  he  the  said  A.  B.  was  then 
employed  by  one  E.  F.  to  drive  some  cattle  from  Wales  to  London  for 
the  said  E.  F.,  and  that  he  the  said  A.  B.  had  been  detained  by  the 
weather  and  the  state  of  the  roads  until  all  his  mon^y  was  gone,  and  that 
he  the  said  A.  B.  was  without  any  money  to  enable  him  to  proceed  on 
bis  journey ;  by  means  of  which  said  false  pretences  the  said  A.  B.  did 
then  unlawfully  obtain  from  the  said  C.  D.  the  sum  of  two  pounds  of  the 
moneys  of  the  said  C.  D.  with  intent  to  defraud.  Whereas  in  truth  and 
in  fact  the  said  A.  B.  was  not  then  employed  by  the  said  E.  F.  to  drive 
some  cattle  from  Wales  to  London  ;  and  whereas  in  truth  and  in  fact  the 
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Prteedenu,    A.  B.  wafl  not  then  employed  to  drive  any  cattle  whatever  ;  and  whereas 
^^TjV^  in  truth  and  in  fact  the  said  A.  B.  had  not  been  detained  by  the  weather 
2.Mwkjmoan(fr$  ^^  ^^^  ^^^  ^^  ^^^  roads,  as  he  said  A.  B.  then  well  knew  ;  against  the 
form  of  the  statute  in  such  case  made  and  provided. 

[See  Rex  ▼.  ViUenettve,  cited  2  East  P.  C.  380.] 


No.  LHI. 

Ohtaxning  a  Horse  by  false  representations. 

STAFFORDSHIRE,  )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J       oath  present,  that  A.  B.  on  the  daj 

of  ,  in  the  year  of  our  Lord   1853,  unlawfully,  knowingly  and 

designedly  did  falsely  pretend  to  C.  D.  that  he  the  said  A.  B.  was  then 
the  servant  of  a  gentleman  living  at  ,  and  that  he  the  said  A  E 

was  then  employed  to  purchase  horses  for  his  master,  and  that  he  the 
said  A.  B.  had  purchased  several  horses  at  fair  for  his  master ;  liy 

means  of  which  said  false  pretences  the  said  A.  B.  did  then  unlawfoHj 
obtain  from  the  said  C.  D.  a  filly,  the  property  of  the  said  C.  D^  wi^ 
intent  to  defraud.  Whereas  in  truth  and  in  fact  the  said  A.  B.  was  not 
then  the  servant  of  any  gentleman  living  at  ;  and  whereas  ii 

truth  and  in  fact  the  said  A.  B.  was  not  then  employed  to  purchase  honei 
for  his  master  ;  and  whereas  in  truth  and  in  fact  the  said  A.  B.  had  not 
purchased  any  horses  at  fair  for  his  master,  as  he  the  said  A  R 

then  well  knew ;  against  the  form  of  the  statute  in  such  case  made  and 
provided. 

[See  Rex  ▼.  Dale,  7  C.  &  P.  372.] 


No.  LIV. 

Obtaining  Goods  by  falsely  pretending  that  the  Defendant  was  a  Trader  in  soUal 

circumstances, 

STAFFORDSHIRE,  )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present,  that  A.  B.,  on  the  daj 

of  ,  in  the  year  of  our  Hiord   1853,  unlawfully,   knowingly  and 

designedly  did  falsely  pretend  to  C.  D.  that  he  the  said  A.  B.  was  a 
member  of  a  certain  'firm  carrying  on  business  at  by  and  uDder 

the  name,  style  and  firm  of  E.  F.  and  Company,  and  that  the  said  last 
mentioned  firm  of  E.  F.  and  Company  was  then  in  solvent  circumstances, 
and  had  then,  to  wit,  on  the  said  day  of  in  the  year  aforesaid,  a 

balance  in  its  favour  of  two  thousand  pounds ;  by  means  of  which  said 
false  pretences  the  said  A.  B.  did  then  unlawfully  obtain  from  the  said     I 
C.  D.  one  hundred  china  plates,  fifty  china  dishes,  fifty  china  dish-covers,     j 
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OQe  hundred  china  tea-cups,  one  hundred  china  tea-saucers,  twenty  china     Preeedenu. 

jugs,  twenty  china  basins,  twenty  china  bowls,  and  five  handred  pieces        

of  china  ware,  and  two  crates,  the  property  of  the  said  C.  D.  and  others,  2.afi«ieinefliwr« 

with  intent  to  defraud.     Whereas  in  truth  and  in  fact  the  firm  of  £.  F. 

and  Company  was  not  then  in  solvent  circumstances ;  and  whereas  in 

truth  and  in  fact  the  said  firm  of  E.  F.  and  Company  had  not  at  the 

time  the  said  A.  B.  so  falsely  pretended  as  aforesaid,  a  balance  in  their 

favour  of  two  thousand  pounds,  as  the  said  A.  B.  then  weU  knew;  against 

the  form  of  the  statute  in  such  case  made  and  provided. 

[See  Reg.  t.  Keaky,  2  Den.  C.  C.  68;  5  Cox  C.  C.  193.] 


No.  LV. 

Obtaining  Money  by  false  aUegatUmt  of  delivery  of  goods, 

STAFFORDSHIRE,  I  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  li)rd  1853,  unlawfully,  knowingly  and 

deaignedly  did  falsely  pretend  to  C.  D.  that  he  the  said  A.  B.  had  carried 
certain  goods  of  the  said  C.  D.  from  to  ,  and  had  delivered 

the  said  goods  to  E.  F.,  and  that  the  said  E.  F.  had  given  him  the  said 
A.  B.  a  written  receipt  for  the  said  goods,  and  that  he  the  said  A.  B. 
had  either  lost  or  mislaid  the  said  receipt  or  left  it  at  home ;  by  means  of 
which  said  false  pretences  the  said  A.  B.  did  then  unlawfully  obtain  from 
the  said  C.  D.  the  sum  of  fo<ir  shillings  and  sixpence  of  the  moneys  of 
the  said  C.  D.,  with  intent  to  defraud.  Whereas  in  truth  and  in  fact  the 
said  A.  B.  had  not  carried  the  said  goods  of  the  said  C.  D.,  or  any  part 
thereof,  from  to  ;  and  whereas  in  truth  and  in  fact  the  said 

A.  B.  had  not  delivered  the  said  goods  to  E.  F.  ;  and  whereas  in  truth 
and  in  fact  the  said  E.  F.  had  not  given  the  said  A.  B.  any  written 
receipt  for  the  sdd  goods,  or  for  any  goods  whatever  ;  and  whereas  in 
truth  and  in  fact  the  said  A.  B.  never  had  in  his  possession  any  receipt 
for  the  said  goods  from  the  said  E.  F.  or  from  any  other  person,  as  he  the 
said  A.  B.  then  well  knew ;  against  the  form  of  the  statute  in  such  case 
made  and  provided. 

[See  Rex  ▼.  Airy,  2  East,  30.] 


No.  LVI. 

Obtmrnng  Money  by  a  false  pretence  as  to  the  amount  due  for  carriage  of  a 

parcel, 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit  J      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1853,  unlawfully,  knowingly  and 
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Prteedmti,    designedly,  did  falsely  pretend  to  C.  D.,  the  servant  of  £.  F^  that  the 

. sum  of  nine  shillings  and  tenpence  had  been  charged,  and  was  then  doe 

2Jfudem0(mon  ^^^  payable  for  the  carriage  and  porterage  of  a  certain  parcel  then  brought 
by  the  said  A.  B.  for  the  said  E.  F.,  and  then  delivered  to  the  said  C.  D. 
by  the  said  A.  B.,  and  that  he  the  said  A.  B.  was  then  authorized  and 
directed  to  receive  and  take  the  sum  of  nine  shillings  and  tenpence  for 
the  carriage  and  porterage  of  the  said  parcel ;  by  means  of  which  sud 
false  pretences  the  said  A.  B.  did  then  unlawfully  obtain  from  the  said 
C.  D.  the  sum  of  three  shillings  and  fourpence  of  the  moneys  of  £.  F^ 
with  intent  to  defraud.     Whereas  in  truth  and  in  fact  the  sum  of  nine 
shillings  and  tenpence  had  not  been  charged,  nor  was  the  said  sum  of 
nine  shillings  and  tenpence  then  due  and  payable  for  the  carriage  and 
porterage  of  the  said  parcel ;  and  whereas  in  truth  and  in  fact  the  siid 
A.  B.  was  not  then  authorized  or  directed  to  receive  or  take  the  sum  d 
nine  shillings  and  tenpence  for  the  carriage  and  porterage  of  the  said 
parcel ;  and  whereas  in  truth  and  in  fact  the  sum  of  six  shillings  tod 
sixpence,  and  no  more,  was  then  due  and  payable  for  the  carriage  and 
porterage  of  the  said  parcel,  as  he  the  said  A.  B.  then  well  knew; 
against  the  form  of  the  statute  in  such  case  made  and  provided. 

[See  Rex  ▼.  Dcmglai,  1  Camp.  212.] 


No.  Lvn. 

Obtaining  Money  by  rendering  a  false  accauni  of  work  done  6y  third  parHm. 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present,  that  at  the  time  of  the  makiBg 

the  false  pretences  hereinafter  mentioned,  A.  B.  was  the  servant  of  qm 
C.  D.,  and  that  it  was  the  duty  of  the  said  A.  B.,  as  such  servant,  to 
render  a  true  and  correct  account  of  the  work  done  by  and  money  doe  to 
the  workmen  of  the  said  C.  D.  And  the  jurors  aforesaid,  upon  tlieir 
oath  aforesaid,  do  further  present  that  the  said  A.  B.,  on  the  daj 

of  ,  in  the  year  of  our  Lord  1853,  unlawfully,  knowingly,  and 

designedly  did  falsely  pretend  to  the  said  C.  D.  that  a  certain  accoonl 
kept  by  the  said  A.  B.,  and  then  shown  by  him  to  the  said  C.  D.,  was  ft 
true  and  correct  account,  and  that  the  sum  of  fourteen  pounds  one 
shilling  and  twopence  was  then  due  in  respect  of  work  performed  bj 
the  workmen  of  the  said  C.  D.,  for  and  on  account  of  the  said  C.  D.; 
by  means  of  which  said  false.j)retences  the  said  A.  B.  did  then  unkv- 
fully  obtain  from  the  said  C.  D.  the  sum  of  seven  shillings,  the  monejs 
of  the  said  C.  D.,  with  intent  to  defraud.  Whereas  in  truth  and  in 
fact  the  said  account  shown  by  the  said  A.  B.  to  the  said  C.  D.  was 
not  a  true  and  ^orrect  account ;  and  whereas  in  truth  and  in  £Mt 
the  sum  of  fourteen  pounds  one  shilling  and  tenpence  was  not  thea 
due  in  respect  of  work  performed  by  the  workmen  of  the  said  C.  D.,  for 
and  on  account  of  the  said  C.  D.,  as  he  the  said  A.  B.  then  weil 
knew ;  against  the  form  of  the  statute  in  such  case  made  and  provided. 

[See  R.  Y.  Mitchdl,  2  East  P.  C.  830.     This  seems  to  be  the  proper  fonn  when  a  pert  tf 
the  sum  was  dae  to  the  workmeD,  and  the  fraud  was  onljr  in  reaped  of  the  renaaindv.    As  tie 
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\  is  obtaining  the  money  by  false  pretences  with  intent  to  defrand  of  the  same  (see  the      Prtoedentt. 

rtatnte  7  &  8  Geo.  4,  o.  29,  s.  5,  note  to  form  No.  XLL,  anU\  it  might  be  objected  that  the  

evidence  in  the  above  case  wonid  not  support  an  averment  that  the  defendant  unlawfully  obtained  2,Misdemeanort 
the  whole  14/.  1«.  lOd,  with  intent  to  defrand;  for  that,  althoogh  the  allegation  of  an  intent 
to  defrand  generally  is  sufficient  by  th?  statute  14  &  15  Vict.  c.  100  (&ee  note  to  form 
Na  XLL,  (M<e),  the  last-mentioned  statute  does  not  alter  the  offence  itself  created  by  the  statute 
7  &  8  Geo.  4.  Nor  does  the  18th  section  of  the  same  statute  (14  &  15  Vict  c  100)  seem 
applicable  to  this  case,  for  it  only  applies  to  the  description  of  the  property,  and  does  not  say  that 
an  aTennent  of  obtaining  a  given  sum  by  means  of  false  pretences  shall  be  supported  by  proof  of 
an  intent  to  defrand  of  another  sum.  Still,  there  does  not  appear  to  be  any  sound  reason  for 
a  distinction  in  this  respect  between  the  offence  of  obtaining  money  by  false  pretences  and  larceny 
of  nooaej,  where  proof  of  stealing  part  would  support  an  indictment  charging  the  stealing  of  a 
larger  sum.  If,  instead  of  the  14M«.  lOd.  having  been  paid  in  money  to  the  defendant,  a  cheque 
for  the  amount  was  given  to  him,  it  seems  the  indictment  might  all^  that  the  cheque  was  ob- 
tained by  false  pretences,  because  the  intent  would  have  been  to  defraud  G.  D.  of  that  cheque, 
tboogh  only  with  a  view  to  misappropriate  part  of  the  proceeds:  (see  Beg.  ▼.  Leonardj  1  I>en. 
C.  C.  304,  306,  note  (a).] 


No.  Lvm. 

Obtaining  a  Cheque  by  means  of  false  pretences, 

STAFFORDSHIRE,  1  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1853,  unlawfully,  knowingly  and 

designedly  did  falsely  pretend  to  one  C.  D.  that  he  the  said  A.  B.  then 
was  a  captain  in  Her  Majesty's  Regiment  of  ;  by  means  of 

which  said  false  pretence  the  said  A  B.  did  then  unlawfully  obtain  from 
the  said  C.  D.  a  certain  .valuable  security,  to  wit,  an  order  for  the  pay- 
ment of  the  sum  of  £  ,  the  property  of  the  said  C.  D.,  with  intent 
to  defraud.  Whereas  in  truth  and  in  fact  the  said  A  B.  was  not  then  a 
captain  in  Her  Majesty's  said  Regiment  of  ,  as  he  the  said 
A.  B.  then  well  knew;  agfdnst  the  form  of  the  statute  in  such  case 
made  and  provided. 

[See  Hcmatan  t.  The  Qfieen,  9  Q.  B.  271 ;  16  L.  J.,  N.  S.;  9,  M.  C;  and  see  the  note  to 
the  nazt  fonn.] 


No.  LES. 

Obtaining  a  Bill  of  Exchange  by  means  of  false  pretences. 

STAFFORDSHIRE,  1  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1853,  unlawfully,  knowingly  and 

designedly  did  falsely  pretend  to  one  C.  D.  that  he  the  said  A  B.  was 
then  the  clerk  of  one  £.  F.,  and  that  he  the  said  A  B.  was  then  sent 
by  the  said  E.  F.  to  the  said  C.  D.  for  a  bill  of  exchange  for  £  ;  by 
means  of  which  said  false  pretences  the  said  A.  B.  did  then  unlawfully 
obtain  from  the  said  C.  D.  a  valuable  security,  to  wit,  a  certain  bill  of 
VOL.  VI.  h 


Iviii  APPENDIX. 

PrecedentM,    exchange,  the  proi^rty  of  the  said  C.  D.,  with  intent  to  defrand.  WhereM 

in  truth  and  in  fact  the  said  A.  B.  was  not  then  the  clerk  of  E.  F;  and 

2,yUdemeamon  ^jj^reas  in  truth  and  in  fact  the  said  A.  B.  was  not  then  sent  by  E.  F. 
to  the  said  C.  D.  for  the  said  bill  of  exchange,  as  the  said  A.  B.  then 
well  knew;  against  the  form  of  the  statute  in  such  case  made  tod 
provided. 

[The  statute  14  &  15  Txct.  c.  100,  a.  5,  enacts,  that  "  in  any  indictment  for  foraging,  JxUtmg, 
stealing;,  or  obtaining  by  /a!$e  pretences^  any  instrument,  it  shall  be  sufiicient  to  deacribe  so^ 
instrument  by  any  name  or  designation  by  which  the  same  may  be  usually  known,  or  by  tbi 
purport  thereof,  without  setting  out  any  copy  or  fac  nmile  therraf,  or  otherwise  dMcribiiig  tbi 
same  or  the  value  thereof."] 


No.  LX. 

Obtaining  Money  by  falsely  pretending  that  a  member  of  a  Friendly  Society  xni 
indebted  to  the  Society. 

STAFFORDSHIRE,  1  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit  I      oath  present,    that  at  the  time  of  makii^ 

the  false  pretence  hereinafter  mentioned,  A.  B.  was  secretary  to  the  £aii 
of  Uxbridge  Ix)dge  of  Odd  Fellows  at  Burton-upon-Trent,  and  that 
C.  D.  was  a  member  of  the  said  lodge.     And  that,  on  the  day 

of  ,  in  the  year  of  our  Lord  1853,  the  said  A.  B.  unlawfully, 

knowingly  and  designedly  did  falsely  pretend  to  the  said  C.  D.  that  the 
sum  of  thirteen  shillings  and  ninepence  was  then  due  from  the  said  CD. 
to  the  said  lodge ;  by  means  of  which  said  false  pretence  the  said  A.  B. 
did  then  unlawfully  obtain  from  the  said  C.  D.  the  sum  of  eleven  shillings 
and  sevenpence,  of  the  moneys  of  the  said  C.  D.,  with  intent  to  defraud. 
Whereas  in  truth  and  in  fact  the  sum  of  thirteen  shillings  and  ninepeoee 
was  not  then  due  from  the  said  C.  D.  to  the  said  lodge  ;  and  wheren 
in  truth  and  in  fact  the  sum  of  two  shillings  and  twopence,  and  no  moR^ 
was  then  due  from  the  said  C.  D.  to  the  said  lodge,  as  he  the  said  A  B. 
then  well  knew;  against  the  form  of  the  statute  in  such  case  made  fad 
provided. 

[See  Reg.  v.  WoolUy,  4  Cox  C.  C.  1 93 ;  1 9  L.  J.  1 6S,  M.  C,  and  see  the  note  to  form  Na  XLIL] 


No.  LXI. 

FaUely  pretending  that  the  Rules  of  a  Friendly  Sociefy  had  been  dmly  ctrtifd. 

STAFFORDSHIRE,  1  The  jurors  for  our  Lady  the  Qoeen  upon  their 
to  wit.  I      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1853,  unlawfully,  knowingly  and 

designedly  did  falsely  pretend  to  one  C.  D.  that  John  Tidd  Pratt,  E^uire, 
the  barrister-at-law  for  the  time  being  appointed  to  certify  the  rules  of 
the  savings  banks,  had  certified  that  the  rules  of  a  certain  Friendly 
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Society  (that  is  to  say),  a  certain  sick  society,  who  had  agreed  to  meet  at     Precedents, 

the  house  of  the  said  C.  D.,  at  ,  in  the  county  of  Stafford,  were        

in  conformity  to  law,  and  with  the  provisions  of  the  act  tenth  of  George  2.3/iwfem«i«)r« 

the  Fourth,  chapter  fifty-six,  as  amended  hy  the  act  fourth  and  fifth 

William  the  Fourth,  chapter  forty,  and  that  he  the  said  A.  B.  had  paid 

to  the  said  John  Tidd  Pratt  the  sum  of  one  guinea  for  such  certificate  ; 

by  means  of  which  said  several  false  pretences  the  said  A.  B.  did  then 

uiilawfally  Qbtain  from  the  said  C.  D.  the  sum  of  twenty*-one  shillings  of 

lawful  money  of  Great  Britain,  of  the  moneys  of  E.  F.  and  others,  with 

the  intent  thereby  to  defraud.     Whereas  in  truth  and  in  fact  the  said 

John  Tidd  Pratt  had  not  certified  that  the  rules  of  the  said  society 

were  in  conformity  to  law,  and  with  the  provisions  of  the  said  act  the 

tenth  of  George  the  Fourth,  chapter  fifty-six,  as  amended  by  the  act  of 

the  fourth  and  fifth  of  William  the  Fourth,  chapter  forty,  as  he  the 

said  A.  B.  then  well  knew;   and  whereas    in    truth  and  in  fact  the 

said  rules  had  not  at  any  time  been  submitted  to  the  said  John  Tidd 

Pratt  for  the  purpose  of  his  so  certifying  as  aforesaid,  as  he  the  said 

Al.  B.  then  well  knew  ;    and  whereas    in    truth   and  in  fact  the  said 

Al.  B.  had  not  paid  to  the  said  John  Tidd  Pratt  the  sum  of  one  guinea,  or 

any  sum  of  money  whatsoever  for  such  certificate  as  aforesaid ;  to  the 

great  damage  and  deception  of  the  said  C.  D.,  and  against  the  form  of 

the  statute  in  such  case  made  and  provided. 


No.  LXIL 

Obtainiiig  Money  by  means  of  a  false  Warranty  qf  Ihe  weight  of  goods, 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord   1853,  unlawfully,  knowingly  and 

designedly  did  falsely  pretend  to  C.  D.  that  a  certain  quantity  of  coals 
which  he  the  said  A.  B.  then  delivered  to  the  said  C.  D.,  weighed  one 
ton  and  ten  hundred  weight,  and  that  the  said  coals  were  then  worth  the 
sum  of  fifteen  shillings ;  by  means  of  which  said  false  pretences  the  said 
A.  B.  did  then  unlawfully  obtain  from  the  said  C.  D.  the  sum  of  two 
shillings  and  sixpence,  the  money  of  the  said  C.  D.,  with  intent  to 
defraud.  Whereas  in  truth  and  in  fact  the  said  coals  did  not  weigh 
one  ton  and  ten  hundred  weight ;  and  whereas  in  truth  and  in  fact  the 
said  coab  were  not  worth  the  sum  of  fifteen  shillings ;  and  whereas  in 
truth  and  in  fact  the  said  coals  weighed  only  one  ton  and  five  hundred 
weight,  and  were  not  worth  more  than  twelve  shillings  and  sixpence, 
as  he  the  said  A.  B.  then  well  knew ;  against  the  form  of  the  statute  in 
such  case  made  and  provided. 

[Although  it  was  fonnerlj  supposed  that  such  a  case  as  the  above  was  not  a  false  pretence 
withio  the  statute,  it  is  quite  clear  that  it  is;  and  there  never  was,  in  fact,  any  express  decision 
to  the  coDtrmrj;  the  supposed  case  of  Bex  v.  Reed  (7  C.  &  P.  849),  on  which  such  a  notion 
#»  focmded,  never  having  been,  in  &ct,  coosidered  bj  the  judges:  (see  per  Lord  Denman,  G.  J., 
in  B^.  ▼.  HamUUm,  9  Q.  B.  271.)] 
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Prectdenii, 
2.Mitdemeanori 


No.  LXin. 

Obtaining  Money  by  a  false  Warranty  of  Goods. 

STAFFORDSHIRE,  1  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  j      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1853,  unlawfully,  knowingly  and 

designedly  did  falsely  pretend  to  C.  D.  that  a  watch,  lien  produced  by 
the  said  A.  B.,  and  offered  for  sale  to  the  said  C.  D.,  was  a  silver  watcb, 
and  was  then  of  the  value  of  fifty  shillings;  by  means  of  which  said  fabe 
pretences  the  said  A.  B.  did  then  unlawfully  obtain  from  the  said  C.  D. 
the  sum  of  fifty  shillings,  the  money  of  the  said  C.  D.,  with  intent  to 
defraud.  Whereas,  in  truth  and  in  fact,  the  said  watch  was  not  a  silver 
watch,  nor  was  the  same  then  of  the  value  of  fifty  shillings,  as  he  the 
said  A.  B.  then  well  knew ;  against  the  form  of  the  statute  in  such  case 
made  and  provided. 

[See  Reg.  r.  Ball,  Car.  &  Mar.  249.] 


No.  LXIV. 

Falsely  pretending  that  Ooods  were  of  a  particular  quality, 

STAFFORDSHIRE,  1  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  )       oath  present,  that  A.  B.,  at  the  time  of  the 

making  of  the  false  pretences  by  him  hereinafter  mentioned,  had  in  his 
possession  and  offered  for  sale,  divers  pounds  weight  of  cheese  of  little 
value  and  of  inferior  quality  ;  and  also  bad  in  his  possession  divers  pieces 
of  cheese  called  "  tasters,"  of  good  flavour,  taste  and  quality.  And  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present  that  the  said 
A.  B.,  being  so  thereof  possessed,  on  the  day  of  in  the  year  of 

our  Lord  1853,  unlawfully,  knowingly  and  designedly  did  falsely  pretend 
to  one  CD.,  that  the  said  pieces  of  cheese  called  "tasters,"  which  he  the 
said  A.B.  then  delivered  to  the  said  CD.,  were  part  of  the  cheeae  which  tke 
said  A.  B.  then  offered  for  sale,  and  that  the  said  last-mentioned  cheeft 
was  of  good  and  excellent  quality,  flavour  and  taste,  and  that  every  poood 
weight  of  the  said  cheese  so  offered  for  sale  by  the  said  A.  B.  was  of  tk 
value  of  sixpence  halfpenny;  by  means  of  which  said  false  preteooei 
the  said  A.  B.  did  then  unlawfully  obtain  from  the  said  C.  D.,  certaii 
money,  to  wit,  the  sum  of  two  pounds  one  shilling  and  eightpence  of  tlie 
moneys  of  the  said  C.  D.,  with  intent  to  defraud.  Whereas  in  truth  and  ia 
fact  the  said  pieces  of  cheese  called  "  tasters,"  which  the  said  A.  R  de- 
livered to  the  said  C  D.,  were  not  part  of  the  cheese  which  the  said  A.R 
offered  for  sale ;  and  whereas  in  truth  and  in  fact  the  said  cheese  offered 
for  sale  was  not  of  good  and  excellent  quality,  flavour  and  taste ;  aod 
whereas  in  truth  and  in  fact  every  pound  weight  of  the  said  dieese 
offered  for  sale  by  the  said  A.  B.  was  not  of  the  value  of  sixpence  half- 
penny,  as  he  the  said  A.  B.  then  well  knew ;  against  the  form  of  tbe 
statute  in  such  case  made  and  provided. 

[Sec  Reg.  v.  Abbott,  1  Den.  C.  C.  273.] 
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No.  LXV. 


Attempting  to  obtain  Money  by  meane  qf  f  alee  pretences. 

STAFFORDSHIRE, )  The  jurors  for  our  Ladj  the  Queen  upon  their 
to  wit.  J      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord   1853,  unlawfully,  knowingly  and 

designedly  did  falsely  pretend  to  C.  D.  that  he  the  said  A.  B.  was  then 
sent  to  him  the  said  C.  D.  by  one  E.  F.  to  request  the  loan  of  ten 
shillings,  and  that  the  said  E.  F.  desired  the  said  A.  B.  to  say  that  he 
the  said  E.  F.  would  repay  the  same  to  the  said  C.  D.  on  the  next  fol- 
lowing day ;  by  means  of  which  said  false  pretences  the  said  A.  B.  did 
then  unlawfully  attempt  and  endeavour  to  obtain  from  the  said  C.  D. 
certain  money,  to  wit,  the  sum  of  ten  shillings  of  the  moneys  of  the 
said  C.  D.,  with  intent  to  defraud.  Whereas  in  truth  and  in  fact  the  said 
A.  B.  was  not  sent  to  him  the  said  C.  D.  by  the  said  E.  F.  to  request 
the  loan  of  ten  shillings  or  any  other  sum  of  money ;  and  whereas  in 
truth  and  in  fact  the  said  E.  F.  did  not  say  or  desire  the  said  A.  B.  to 
say  that  he  the  said  E.  F.  would  repay  the  same  to  him  the  saidX7.  B. 
on  the  next  following  day,  as  he  the  said  A.  B.  then  well  knew,  against 
the  form  of  the  statute  in  such  case  made  and  provided. 


No.  LXVI. 

Selling  by  false  Scales, 

STAFFORDSHIRE,  1  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  j      oath  present,  that  A.  B.,  at  the  time  of  com- 

mitting the  offence  hereinafter  mentioned,  exercised  and  carried  on  the 
trade  and  business  of  a  grocer,  and  sold  divers  goods,  wares  and  mer- 
chmndizes  by  weight,  and  that  the  said  A.  B.  on  the  day  of  in 

the  year  of  our  Lord  1853,  and  on  divers  other  days  and  times,  know- 
ingly,  fraudulently  and  deceitfully  did  keep  and  use  in  a  certain  shop 
wherein  he  the  said  A.  B.  carried  on  his  said  trade,  a  certain  false  and 
deoeitful  pair  of  scales  for  the  weighing  of  his  goods,  wares  and  mer- 
chandizes, sold  in  the  way  of  his  said  trade,  which  said  scales  were 
then  by  artful  and  deceitful  ways  and  means  so  constructed  as  to  cause 
the  goods,  wares  and  merchandizes  weighed  in  and  sold  thereby  to 
appear  of  greater  weight,  to  wit,  of  greater  weight  by  one  ounce  in 
every  qoantity  of  goods  weighed  thereby  than  the  real  and  true  weight 
thereof  as  he  the  said  A.  B.  then  well  knew,  with  intent  to  defraud 
all  persons  resorting  to  his  said  shop. 

[The  oBe  of  false  weights,  measures,  and  tokens,  is  indictable  at  common  law,  being  of  a 
public  nature  and  calculated  to  deceire  numbers.  And  a  single  instance  of  selling  by  false 
weights  is  an  indictable  offence  at  common  law;  but  merely  selling  a  less  quantity  than  is  pre- 
tended, without  the  use  of  a  false  weight  or  measure,  is  not  indictable  at  common  law,  but  is 
punishable  as  a  false  pretence  under  the  statute  7  &  8  Geo.  4,  c.  29,  s.  53 :  (see  ante^  note  to 
form  No.  XLI.) 

By  the  statute  14  &  15  Vict.  c.  100,  where  any  person  is  convicted  (as  an  indictable  misde- 
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Pitftfchntr     in^^<>0  ^  "''^J  ch^^  or  fraud  panishable  at  oommon  law,"  bard  labour  may  be  imposed  i 
part  of  the  punishment] 

2.Mitdemeamon 


No.  Lxvn. 

Selling  hyfahe  Weights. 

STAFFORDSHIRE,  1  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  j      oath   present,  that   A.  B.,  at  the  time  of 

committing  the  offence  hereinafter  mentioned,  exercised  and  carried  on 
the  trade  and  business  of  a  butterman  and  cheesemonger,  and  sold  butter 
and  cheese  by  weight ;  and  that  the  said  A.  B.,  on  the  daj 

of  ,  in  the  year  of  our  Lord  1853,  and  on  div^ers  other  days  and 

times,  knowingly,  fraudulently  and  deceitfully  did  keep,  use  and  repre- 
sent, in  a  certain  shop  wherein  he  the  said  A,  B.  carried  on  his  said 
trade,  as  and  for  a  standard  and  lawful  pound  weight,  a  certain  false  and 
deceitful  weight  for  the  weighing  of  his  butter  and  cheese  sold  in  tbe 
way  of  his  said  trade,  which  said  false  weight  was  then,  by  artful  and 
deceitful  ways  and  means,  so  constructed  as  to  cause  the  goods  weighed 
and  sold  thereby  to  appear  of  greater  weight  by  one  ounce  in  every  six- 
teen ounces  weight  of  goods  weighed  thereby,  than  the  real  and  true 
weight  thereof,  as  he  the  said  A.  B.  then  well  knew ;  with  intent  to 
defraud  all  persons  resorting  to  his  said  shop. 

[This  form  and  the  next  are  given,  although  the  offence  of  using  other  than  standard  freigto 
and  measures  is  generally  punished  summarily  under  the  5  &  6  WilL  4,  c.  63.] 


No.  Lxvm. 

Selling  by  fake  Measures. 

STAFFOiRDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  tlwr 
to  wit  I      oath  present,  that  A.  B.,  at  the  time  of  com- 

mitting the  offence  hereinafter  mentioned,  exercised  and  carried  on  tbe 
business  of  a  public-house  keeper,  and  sold  ale  and  beer  by  measai« ; 
and  that  the  said  A.  B.,  on  the  day  of  ,  in  the  year  of 

our  Lord  1853,  and  on  divers  other  days  and  times,  knowingly,  frauda- 
lently  and  deceitfully  did  keep  and  use  in  his  public-house  wiierein  he 
carried  on  his  said  .business,  as  and  for  a  standard  and  lawful  quart 
measure,  a  certain  false  and  deceitful  measure  for  the  measuring  of  his 
ale  and  beer  sold  in  the  way  of  his  said  business,  which  said  £ibe 
measure  was  then  by  artful  and  deceitful  ways  and  means  so  constructed 
as  to  cause  the  ale  and  beer  measured  in  and  sold  thereby  to  appear  (I 
greater  measure  and  quantity  by  one  quarter-of-a-pint  in  every  quart 
measure  of  ale  and  beer  sold  thereby  than  the  real  and  true  8taD<kid 
measure  thereof,  as  he  the  said  A.  B.  then  well  knew  ;  with  intent  to 
defraud  all  persons  resorting  to  his  said  shop. 
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No.  LXIX. 

Oeneral  Count  far  Conspiracy  to  defraud  of  Money. 

STAFFORDSHIRE,  1  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  j      oath   present,   that  A.  B.   and  C.  D.,    on 

the  day  of  ,  in  the  year  of  our  Lord,  1853,  unlawfully 

and  fraudulently  did  conspire  and  agree  together  to  obtain  and  acquire  to 
themselves,  by  divers  false  pretences,  and  subtle  means  and  devices,  of 
and  from  £.  F.  divers  large  sums  of  money  of  the  moneys  of  the  said 
£.  F.,  and  to  cheat  and  defraud  him  thereof. 

[See  Rex  ▼.  Gill,  2  B.  &  Aid.  204.  This  is  the  most  general  form  of  iudictment  that  can 
be  safely  drawn :  see  obeenrations  of  Lord  Deoman,  C.  J.,  and  Williams,  J.,  in  Reg,  t.  Parker, 
3  Q.  B.  Bep.  298,  299;  and  see  Reg.  ▼.  Rowlands,  5  Cox  Crim.  Cas.  437;  Reg,  ▼.  Whiter 
komee,  ib,  toI.  6,  p.  38.  If  the  circumstances  admit  of  it,  counts  may  be  added  for  conspiracy, 
showing  overt  acts,  together  with  one  or  more  connts  for  obtaining  money  by  means  of  false 
pictoDoes.] 


Preoedenti, 
^Misdemeanori 


No.  LXX. 

Oeneral  Count  for  Conspiracy  to  defroMd  of  Goods. 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present,   that  A.  B.  and   C.  D.,   on 

the  day  of  ,  in  the  year  of  our  Lord  1853,  unlawfully,  frau- 

dulently and  deceitfully  did  conspire  and  agree  together  to  obtain  and 
acquire  to  themselves,  by  divers  false  pretences  and  subtle  means  and 
devices,  of  and  from  E.  F.  and  G.  H.  divers  goods  and  chattels,  the 
property  of  the  said  E.  F.  and  6.  H.  respectively,  and  to  cheat  and 
defraud  them  respectively  thereof. 

[See  the  note  to  the  last  form.  If  the  conspiracy  was  not  directed  in  the  first  instance 
against  particular  persons,  but  against  a  class,  the  indiriduals  not  being  then  ascertained,  a 
cocmt  as  in  the  next  form  should  be  substituted  for  or  added  to  the  abore.] 


No.  LXXI. 

Oeneral  Count  for  Conspiracy  to  cheat  Tradesmen  generally^  of  their  Ooods. 

STAFFORDSHIRE,  1  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit  J      oath  present,  that  A.  B.,  C.  D.,  and  £.  F., 

on  the  day  of  ,  in  the  year  of  our  Lord  1853,  unlawfully, 

frandolently  and  deceitfully  did  conspire  and  agree  together  to  obtain 
and  acquire  to  themselves,  by  divers  subtle  means  and  devices,  of  and 
from  divers  tradesmen  and  persons  in  business  who  should  thereafter 
bargain  with  the  said  A.  B.,  C.  D.,  and  E.  F.,  for  the  sale  of  goods 
and  merchandize  of  the  said  tradesmen  and  persons  in  business  respec- 
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Precedenti.    lively,  of  the  said  goods  and  merchandize,  the  property  of  the  said 

tradesmen  respectively,  and  to  cheat  and  defraud  the  said  tradesmen  and 

2.Afitdemeanon  persons  in  business  of  their  said  goods  and  merchandize. 

[See  JUg,  y.  King,  7  Q.  B.  Bep.  782,  and  Reg.  y.  Peck,  9  A.  &  E.  686,  and  see  the  noCei 
to  forms  Na  LXIX.  and  LXX.] 


No.  Lxxn. 

Conspiracy  to  obtain  Goods  by  false  representations  as  to  property. 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present,   that  A.  B.  and  C.  D.,  on 

the  day  of  ,  in  the  year  of  our  Lord  1853,  unlawfully  and 

fraudulently  did  conspire  and  agree  together  to  cause  it  to  be  beheTod 
that  the  said  A.  B.,  who  was  then  a  person  in  indigent  and  insohcnt 
circumstances,  carried  on  an  extensive  business  at  ,  as  ,  and 

was  a  man  of  large  property,  and  had  a  large  capital  engaged  in  the 
said  business,  and  by  means  of  the  said  belief  to  obtain  and  acquire 
of  and  from  divers  tradesmen  and  persons  in  business  who  should  there- 
after deal  with  the  said  A.  B.  divers  goods,  wares  and  merchandize,  the 
property  of  the  said  tradesmen  and  persons  in  business,  and  to  cheat  tod 
defraud  them  thereof. 

[See  Reg.  y.  Parker,  3  Q.  B.  Bep.  294.    Add  a  general  coont  for  conspincj  as  ia 
No.  LXIX,  and  a  connt  for  obtaining  goods  by  Udae  pretences,  if  the  facts  will  sustain  then.] 


No.  LXXHL 

Conspiracy  to  cheat  and  defraud  of  Goods^  setting  out  overt  acts. 

STAFFORDSHIRE,  I  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present,  that  A.  B.,  C.  D.,  and  £.  F., 

being  evil-disposed  persons,  and  contriving  and  intending  to  cheat  tDd 
defraud  divers  of  the  liege  subjects  of  our  Lady  the  Queen,  of  their  re- 
spective goods  and  merchandize,  on  the  day  of  ,  in  the 
year  of  our  Lord  1853,  unlawfully,  wickedly  and  fraudulently  did  con- 
spire, combine  and  agree  among  themselves,  and  with  diyera  other 
persons  to  the  jurors  aforesaid  unknown,  to  obtain  and  acquire,  by  diven 
false  pretences  and  subtle  means  and  devices,  of  and  from  6.  H.  diveo 
goods  and  merchandize,  the  property  of  the  said  G.  H.,  with  intent  to 
cheat  and  defraud  him  of  the  said  goods  and  merchandize.  And  that 
in  pursuance  of  the  said  conspiracy  the  said  A.  B.  afterwards,  to  wit,  oa 
the  day  and  year  aforesaid,  did  falsely  pretend  to  the  said  G.  H.  that 
certain  goods  which  he  the  said  A.  B.  then  purchased  from  the  aaid 
G.  H.,  were  for  the  American  trade,  and  that  he  said  A.B.  was  going  to 
send  the  said  goods  and  merchandize  to  Liverpool  to  be  there  [Slipped. 
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And  the  jurors  aforesaid  do  furttier  present,  that  in  pursuance  of  the  said    Precedenta. 

conspiracy,  the  said  C.  D.  and  E.  F.  afterwards,  to  wit,  on  the  day  and        

yeftr  aforesaid,  did  fraudulently  receive  the  said  goods  so  obtained  by  the  2-^«Wfm«worf 
said  A.  B.  of  and  from  the  said  G.  H.,  by  the  false  pretences  and  representa- 
tions aforesaid,  and  did  fraudulently  secrete  and  conceal  the  said  goods 
and  merchandize.  And  so  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
say  that  the  said  A.  B.,  C.  D.,  and  E.  F.,  in  manner  and  by  the  means 
aforesaid,  and  in  pursuance  of  the  said  unlawful,  wicked  and  fraudulent 
conspiracy,  did  obtain  from  the  said  G.  11.  the  goods  and  merchandize 
aforesaid,  the  property  of  the  said  G.  H.,  and  did  cheat  and  defraud  him 
thereof. 

[See  Reg.  ▼.  Parhtr,  3  A.  &;  £.  292.    Add  a  general  count  as  in  form  No.  LXX.  and  a  count 
for  obtaining  goods  by  falM  pretences.] 


No.  LXXIV. 


Conspiracy  to  obtain  Money  by  false  pretences,  with  a  Count  for  obtaining 
Money  by  false  pretences. 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present,  that  A.  B.  and  C.  D.,  being 

evil-disposed  persons,  and  seeking  to  get  their  living  by  various  subtle, 
fraudulent  and  dishonest  practices,  on  the  day  of  ,  in  the 

year  of  our  Lord  1853,  unlawfully,  fraudulently  and  deceitfully  did  com- 
bine, conspire,  confederate  and  agree  together,  by  divers  false  pretences 
and  subtle  means  and  devices,  to  obtain  and  acquire  to  themselves  of  and 
from  one  E.  F.,  divers  large  sums  of  money  of  the  moneys  of  the  said 
EL  F.,  and  to  cheat  and  defraud  him  thereof. 

Second  Count. — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present  that  the  said  A.  B.  and  C.  D.,  on  the  day  and  year  in 
the  first  count  mentioned,  unlawfully,  knowingly  and  designedly  did 
falsely  pretend  to  the  said  E.  F.  that  a  certain  carriage,  to  wit,  a  carriage 
called  a  phseton,  and  a  certain  mare,  and  a  certain  gelding,  which  they 
the  said  defendants  then  and  there  offered  for  sale  to  the  said  E.  F.,  had 
then  been  the  property  of  a  lady  then  deceased,  and  were  then  the  pro- 
perty of  her  sister,  and  were  not  the  property  of  any  horse-dealer,  and 
were  then  the  property  of  a  private  person,  and  that  the  said  mare  and 
the  said  gelding  were  then  respectively  quiet  to  ride  and  drive,  and  quiet 
and  tractable  in  every  respect ;  by  means  of  which  said  false  pretences 
the  said  A  B.  and  the  said  C.  D.  did  then  unlawfully  obtain  from  the 
said  E.  F.  a  cheque,  the  property  of  the  said  E.  F.,  for  the  payment  of 
cme  hundred  and  sixty-eight  pounds^  with  intent  to  cheat  and  defraud. 
Whereas  in  truth  and  in  fact  the  said  carriage,  the  said  marc,  and  the  said 
gelding  had  not  then  been  the  property  of  a  lady  then  deceased,  and 
were  not  then  the  property  of  her  sister  ;  and  whereas  in  truth  and  in 
fact  the  said  carriage,  the  said  mare,  and  the  said  gelding  were  the  pro- 
perty of  a  horse-dealer  ;  and  whereas  in  truth  and  in  fact  the  said  car- 
riage, the  said  mare,  and  the  said  gelding  were  not  then  the  property  of 
a  private  person  ;  and  whereas  in  truth  and  in  fact  the  said  carriage,  the 
said  mare,  and  the  said  gelding  were  not  then  quiet  to  ride  and  drive,  and 
VOL.  VI.  i 
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Preeedenti.     were  not  then  quiet  and  tractable  in  every  respect,  as  the  said  A.  B.  find 

C.  D.  then  well  knew  ;  against  the  form  of  the  statute  in  such  case  made 

2Miidenieanor$  ^^  provided. 

[See  Reg.  y.  Kendrick^  5  Qaeen*8  Bench  Beports,  49.] 


No.  LXXV. 

Being  found  by  night  Armed,  with  intent  to  break  into  a  House  and  commit  a 
Felony  therein, 

STAFFORDSHIRE,  )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  j       oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1853,  at  the  parish  of  ,  in  the 

county  of  Stafford,  was  found  by  night,  to  wit,  at  the  hour  of  eleven  of 
the  clock  in  the  night  of  the  same  day,  armed  with  a  dangerous  and 
offensive  weapon  and  instrument,  to  wit,  a  pistol,  with  intent  then  and 
there  by  night  as  aforesaid,  feloniously  to  break  into  and  enter  the 
dwelling-house  of  one  C.  D.  there  situate,  and  feloniously  to  steal,  take 
and  carry  away  the  goods  and  chattels  of  the  said  C.  D.,  then  and  there 
being  in  the  said  dwelling-house  ;  against  the  form  of  the  statute  in  sudi 
case  made  and  provided. 

[The  statate  14  &  15  Vict  c.  19,  s.  1,  enacts  that  "if  anj  person  shall  be  found  hj  oigbt 
aimed  with  any  dangerous  or  offensive  weapon  or  instrument  whatsoever,  with  intent  to  ioetk 
or  enter  into  any  dwelling-house  or  other  building  wkatsoever,  and  to  commit  any  felooj  thereio; 
or  if  any  person  shall  be  found  by  night  having  in  his  possession  without  lawful  excuse  (!2t« 
proof  of  which  excuse  shall  lie  on  such  person)  any  picklock,  key,  crow,  jack,  bit,  or  other  in- 
strument of  housebreaking;  or  if  any  person  shall  be  found  by  night  having  his  face  blackeoed 
or  otherwise  disguised,  with  intent  to  commit  any  felony;  or  if  any  person  shall  be  found  by 
night  in  any  dwelling-house  or  other  building  whatsoever,  with  intent  to  commit  any  ftkoj 
therein,  every  such  offender  shall  be  guilty  of  a  misdemeanor,  and  being  convicted  tberwi 
shall  be  liable,  at  the  discretion  of  the  court,  to  be  imprisoned,  with  or  without  hard  labour,  for 
any  term  not  exceeding  three  years.**  Sect  13  enacts  that  *'  the  time  at  which  the  night  shall 
commence  and  conclude  in  any  offence  against  the  provisions  of  this  act  shall  be  the  same  ssia 
cases  of  burglary."  By  the  statute  7  Will.  4  &  1  Vict  e.  86,  it  is  enacted  "  that,  &o  far  u 
the  same  is  essential  to  the  offence  of  burglary,  the  night  shall  be  considered  and  is  herebr 
declared  to  commence  at  nine  of  the  clock  in  the  evening  of  each  day,  snd  to  conclude  at  six 
of  the  clock  in  the  mommg  of  the  next  succeeding  day."] 


No.  LXXVI. 

Being  found  by  night  in  possession  of  Implements  of  Housebreaking,  tcitkout 

lawfd  excuse. 

STAFFORDSHIRE,  )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit  J      oath  present,  that  A.  B.,  on  the  dsj 

of  ,  in  the  year  of  our  Lord  1853,  was  found  by  night,  to  wit,  at 

the  hour  of  two  of  the  clock  in  the  morning  of  the  same  day,  having 
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then  in  his  possession,   without  lawful  excuse,  certain  implements  of    Preeedenu. 

housebreaking,  to  wit,  one  picklock,  one  crow,  one  jack,  and  one  bit;       . 

Against  the  form  of  the  statute  in  such  case  made  and  provided.  2Jfitdemeanon 

[S«8  the  note  to  the  last  form,  No.  LXXV.  It  is  unnecessary  to  show  any  intent  in  order  to 
bfring  a  party  within  the  clanse  of  the  section  on  which  thb  indictment  is  framed.  The  possession, 
vithoot  ezcose,  of  snch  implements  being  considered  sufficient  evidence  of  the  intent:  (see 
Lord  Campbell  8  Acts,  by  Greaves,  p.  37.)  Any  instrument,  however  lawful  for  the  purpose  for 
which  it  is  made  and  may  be  used,  if  capable  of  assisting  in  housebreaking,  is  an  "  instrument 
if  housebreaking"  within  the  statute,  if  the  defendant  had  it  in  his  possession  for  that  purpose, 
which  is  a  question  for  the  jury.  Keys  are  within  the  express  words  of  the  statute,  for  in  reading 
the  section  a  comma  should  be  interposed  between  the  words  "  picklock  key,"  &c  (R^.  y. 
OldAam,  21  L.  J.  134,  M.  C;  S.  C,  3  C.  &  K.  246,)] 


No.  Lxxvn. 


Being  found  by  night  with  a  Disguised  Face,  with  intent  to  commit  Felony. 

STAFFORDSHIRE,  )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  j      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1853,  was  found  by  night,  to  wit,  at 

the  hour  of  twelve  of  the  clock  in  the  night  of  the  same  day,  having 
his  face  blackened,  with  intent  then  by  night  as  aforesaid,  feloniously 
and  violently  to  assault  one  C.  D.,  and  then  feloniously  and  violently  to 
steal,  take  and  carry  away  the  goods  and  chattels  of  the  said  C.  D.; 
against  the  form  of  the  statute  in  such  case  made  and  provided. 

[See  the  note  to  form,  No.  LXXV.] 


No.  Lxxvm. 


Being  found  by  night  in  a  House,  with  intent  to  commit  a  Felony  therein. 

STAFFORDSHIRE,  )  The  jurors  for  our  Lady  the  Queen  uponiheir 
to  wit.  j      oath  present,  that  A  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1853,  at  the  parish  of  ,  in  the 

county  of  Stafford,  was  found  by  night,  to  wit,  at  the  hour  of  ten  of  the 
clock  in  the  night  of  the  same  day,  in  the  dwelling-house  of  one  C.  D. 
there  situate,  with  intent  then  and  there  by  night  as  aforesaid,  feloniously 
to  steal,  take  and  carry  away  the  goods  and  chattels  of  the  said  0.  D., 
then  and  there  being  in  the  said  dwelling-house  ;  against  the  form  of  the 
statute  in  such  case  made  and  provided. 

[See  note  to  form  LXXV.] 
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PrecedatU. 

2Mudem€imon  LXXIX. 

Being  found  by  night  Armed,  with  intent  to  break  into  a  House^  after  a 

conviction  for  one  or  other  of  the  offences  mentioned  m  ike  four  latt  precedag 
forms, 

STAFFORDSHIRE,  )  The  jurors  for  our  Lady  the  Qaeen  upon  thdr 
to  wit.  J      oath  present,  that  A.  B.,  on  the  daj 

of  ,  in  the  year  of  our  Lord  1853,  at  the  parish  of  ,  in  tk 

county  of  Stafford,  was  found  by  night,  to  wit,  at  the  hoar  of  one  of  the 
clock  in  the  morning  of  the  same  day,  armed  with  a  dangerous  snd 
offensive  weapon,  to  wit,  a  bludgeon,  with  intent  then  and  there  by  night 
as  aforesaid,  feloniously  to  break  into  and  enter  the  dwelling-house  d 
one  C.  D.  tliere  situate,  and  feloniously  to  steal,  take  and  carry  away  the 
goods  and  chattels  of  the  said  C.  D.,  then  and  there  being  in  the  said 
dwelling-house  ;  against  the  form  of  the  statute  in  such  case  made  and 
provided. 

Ajid  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  before  the  committing  of  the  said  misdemeanor,  to  wit,  on 
the  day  of  ,9^^  ^^^  7^^  ^^  ^^^  Lord  1853,  at  the  Genei^ 

Quarter  Sessions  of  the  Peace  holden  at  Stafford,  in  and  for  the  count? 
of  Stafford,  the  said  A.  B.  was  then  and  there  convicted  of  a  misde- 
meanor against  the  '*  Act  for  the  better  Prevention  of  Offences,  1861,' 
and  which  said  conviction  is  still  in  force. 

[Section  2  of  the  statute  14  &  15  Vict.  c.  19,  enacts,  that  if  anj  person  shall  be  oomidri 
of  any  misdemeaDor  mentioned  in  the  1st  section  (see  note  to  form  LXXV.  oale),  **  soch  paw 
shall  on  such  snbseqoent  conTlction  be  liable,  at  the  discretion  of  the  court,  to  be  tnagfttid 
beyond  the  seas  for  any  term  not  less  than  seven  years,  and  not  exceeding  ten  jears,  or  iB|b- 
soned  with  or  withont  hard  labour,  for  any  term  not  exceeding  three  years:  and  in  any  i»Sd- 
ment  for  such  misdemeanor  committed  after  a  previons  conviction  as  aforesaid,  it  ahsU  bi 
sufficient  to  state  that  the  offender  was  at  a  certain  time  and  place  convicted  of  felony  or  isidt- 
meanor  against  the  act  for  the  better  prevention  of  offences,  1851  (as  tfa«  case  may  be),witlMist 
otherwise  describing  the  -previous  felony  or  misdemeanor;  and  a  certificate  cootaimng  tiK 
substance  and  effect  only  (omitting  the  formal  part)  of  the  indictment  and  oonviction  for  tLc 
previous  felony  or  misdemeanor,  purporting  to  be  signed  by  the  clerk  of  the  court  or  other 
officer  having  the  custody  of  the  records  of  the  court  where  the  offender  was  first  cfmvicted. « 
by  the  deputy  of  such  clerk  or  officer  (for  which  certificate  a  fee  of  five  ahiUings  and  do  oat 
shall  be  demanded  or  taken),  shall,  upon  proof  of  the  identity  of  the  peraon  of  the  offender,  be 
sufficient  evidence  of  the  first  oonviction,  withont  proof  of  the  signature  or  official  chanctcr  01 
the  person  appearing  to  have  signed  the  same.** 

If  the  previous  conviction  were  for  /ehmf,  the  count  in  the  form  Mo.  XI^  Part  I.  (FdoeimX 
will  be  applicable,  but  the  form  of  certificate  should  be  in  every  case  inspected  before  dravii^ 
the  count  for  the  previous  conviction.] 


No.  LXXX. 

Breaking  down  the  Dam  qfa  Fishpond  with  intent  to  destroy  tkefsk, 

STAFFORDSIURE,  \  Tnic  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  j      oath  present,  that  A.  B.,  on  the  daj 

<>f  ,  in  the  year  of  our  Lord  1853,  unlawfully  and  malicioaslj 
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did  break  down  and  destroy  the  dam  of  a  certain  fishpond,  the  private     Preoednti. 

property  of  C  D.,  situate  in  the  parish  of  ,  in  the  county  of        

Stafford,  with  intent  thereby  then  to  take  and  destroy  the  fish  then  being  ^'^ 
iu  the  said  pond  ;  against  the  form  of  the  statute  in  such  case  made  and 
provided. 

[The  above  and  the  three  following  forms  are  foanded  on  the  statute  7  &  8  Geo.  4,  c  30, 
8.  15,  which  enacts  '*  that  if  any  person  shall  anUwfulIy  and  malicioosly  break  down  or  other- 
wise destroy  the  dam  of  any  fi^-pond,  or  of  any  water  which  shall  be  private  property,  or  in 
which  Uiere  shall  be  any  private  right  of  fishery,  with  intent  thereby  to  take  or  destroy  any  of 
the  fish  in  snch  pond  or  water,  or  so  as  thereby  to  eanse  the  loss  or  destruction  of  any  of  the  fish, 
or  shall  unlawfully  and  maliciously  put  any  lime  or  other  noxious  material  in  any  such  pond  or 
water,  with  intent  thereby  to  destroy  any  of  the  fish  therein,  or  shall  unlawfully  and  maliciously 
break  down  or  otherwise  destroy  the  dam  of  any  mill-pond,  every  such  offender  shall  be  guilty 
of  a  misdemeanor,  and,  being  convicted  thereof,  shall  be  liable,  at  the  discretion  of  the  court,  to 
be  traosported  beyond  the  seas  for  the  term  of  seven  years,  or  to  be  imprisoned  for  any  term  not 
exceeding  two  years  ;  and,  if  a  male,  to  be  once,  twice,  or  thrice  publicly  or  privately 
whipped  (if  the  court  shall  so  think  fit),  in  addition  to  such  imprisonment"] 


No.  LXXXI. 


Breaking  down  the  Dam  qf  a  Fishpond,  and  thereby  causing  the  hss  of  fish, 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  j      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1853,  unlawfully  and  maliciously 

did  break  down  and  destroy  the  dam  of  a  certain  fishpond,  the  private 
property  of  C.  D.,  situate  in  the  parish  of  ,  in  the  county  of 

Sta^ord,  and  did  thereby  then  cause  the  loss  and  destruction  of  divers  of 
the  fish  then  being  in  the  said  pond,  against  the  form  of  the  statute  in 
such  case  made  and  provided. 

[See  the  statute  7  &  8  Geo.  4,  c.  SO,  s.  15,  note  to  the  last  form.] 


No.  Lxxxn. 


Putting  lAme  into  a  Fishpond. 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord   18o3,  unlawfully  and  maliciously 

did  put  a  large  quantity  of  lime  into  a  cei*tain  pond  of  C.  D.,  situate  in 
the  parish  of  in  the  county  of  ,  with  intent  thereby  then 

to  destroy  the  fish  then  being  in  Uie  said  pond  ;  against  the  form  of  the 
statute  in  such  case  made  and  provided. 

[See  the  statute  7  &  8  Gea  4,  c.  30,  s.  15,  note  to  form  LXXX.  ante*'] 
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PrtoedonU. 
2,MiMdemeanon  No.  LXXXIIL 

Breaking  down  the  Dam  of  a  MiU  Pond, 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  j      oath  present,  that  A.  B.,  on  the  daj 

of  ,  in  the  year  of  our  Lord  1853,  unlawfully  and  maliciously  did 

break  down  and  destroy  the  dam  of  a  certain  mill-pond  of  C.  D.,  situate 
in  the  parish*of  ,  in  the  county  of  Stafford  ;  against  the  form  of  the 

statute  in  such  case  made  and  provided. 

[See  the  statute  7  &  8  Gea  4,  c.  30,  8.  15,  note  to  fonn  LXXX.  on/c] 


No.  LXXXIV. 

Destroying  a  Turnpike  Gate. 

STAFFORDSHIRE,  )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  j       oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1853,  unlawfully  and  maliciously  did 

throw  down,  level  and  destroy  a  certain  turnpike  gate,  called  gate, 

situate  in  the  parish  of  ,  in  the  county  of  Stafford  ;  against  the  fonn 

of  the  statute  in  such  case  made  and  provided. 

[The  statDte  7  &  8  Geo.  4,  c.  30,  s.  14,  enacts  "  that  if  any  person  shall  nnlawfallj  tnd 
maliciously  throw  down,  level  or  otherwise  destroy,  in  whole  or  in  part,  any  turnpike  gate,  ot 
any  wall,  chain,  rail,  post,  har,  or  other  fence  belonging  to  any  turnpike  gate,  or  set  up  or 
erected  to  prevent  passengers  passing  by  without  paying  any  toll  directed  to  be  paid  by  any  ad 
or  acts  of  Parliament  relating  thereto,  or  any  house,  building,  or  weighing  engine,  erected  for 
the  better  collection,  ascertainment,  or  security  of  any  such  toll,  every  sach  offender  shall  be 
guilty  of  a  misdemeanor,  and  being  convicted  thereof,  shall  be  punished  accordingly."] 


Na  LXXXV. 

Destroying  anything  kept  for  the  purpose  of  Art  in  a  Museum, 

STAFFORDSHIRE,  \  Thb  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present,  that  A.  B.,  on  the  daj 

of  ,  in  the  year  of  our  Lord  1853,  unlawfully  and  maliciously  did 

destroy  a  certain  t/m,  the  property  of  C.  D.  and  others,  then  kept  as  to 
object  of  curiosity  in  a  certain  museum,  called  the  Museum,  and 

then  being  therein,  which  museum  then  was  from  time  to  time  open  for 
the  admission  of  the  public  to  view  the  same  ;  against  the  form  of  the 
statute  in  such  case  made  and  provided. 

[This  and  the  next  form  are  founded  on  the  statute  8  &  9  Vict  c  44,  which  enacts  (sect  1), 
that  "every  person  who  shall  unlawfully  and  maliciously  destroy  or  damage  anything  kept  i<x 
the  purposes  of  art,  science,  or  literature,  or  as  an  oTject  of  curiosity,  in  any  museum,  gsilerTi 
cabinet,  library,  or  other  repository,  which  museum,  gallezy,  cabinet,  library,  or  other  repository 
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is  either  at  all  times,  or  from  time  to  time,  open  for  the  admission  of  the  public  or  of  any  con-      Precedent. 

■iderable  number  of  persons  to  view  the  same,  either  bj  the  permission  of  the  proprietor  thereof,  

or  bj  the  payment  of  monej  before  entering  the  same;  or  anj  picture,  statue,  mommient,  or  2,MiMdeiMtmor§ 

pftinied  glass  in  any  church  or  chapel,  or  other  place  of  religious  worship;  or  any  statue  or 

moniunent  exposed  te  public  view,  shall  be  guilty  of  a  misdemeanor;  and,  being  duly  couTicted 

thereof,  shall  be  liable  to  be  imprisoned  for  any  period  not  exceeding  six  months,  and,  if  a  male, 

may,  during  the  period  of  such  imprisonment,  be  put  to  hard  labour,  or  be  once,  twice,  or  thrice 

priTately  whipped,  in  such  manner  as  the  court,  before  which  such  person  shall  be  tried,  shall 

direct. 

Sect*  2  enacts,  **  that  every  punishment  imposed  on  any  person  for  an  offence  against  this  act, 
■hiJl  apply  and  be  enforced  whether  the  offence  shall  be  committed  firom  malice  oonceiTed  against 
Um  owner  of  the  thing  damaged  or  destroyed,  or  not." 

Sect.  3  enacts,  that  **  any  person  found  committing  any  offence  against  this  act,  may  be  imme- 
difttely  apprehended,  without  a  warrant,  by  any  other  person,  and  forthwith  taken  before  some 
ncigbbouiring  justice  of  the  peace,  to  be  dealt  with  according  to  law." 

Sect.  4  provides,  **  that  nothing  herein  contained  shall  be  deemed  to  affect  the  right  of  any 
peraoo  to  recover  by  action  at  law  damages  for  the  injury  so  committed.*' 

S^ct  5  enacts,  *'  that  every  person  who  shall  abet,  counsel,  or  procure  the  commission  of  any 
oflfence  against  this  act,  shall  be  punished  as  a  principal  offender."] 


No.  LXXXVI. 

Destroying  Painted  Glass  in  a  Church. 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J       oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1853,  unlawfully  and  maliciously  did 

break  and  destroy  certain  painted  glass,  then  being  in  St.  Mary's  church, 
situate  in  the  parish  of  Stafford,  in  the  county  of  Stafford  ;  against  the 
form  of  the  statute  in  such  case  made  and  provided. 

[See  the  statute  8  &  9  Vict  c  44,  s.  1,  note  to  the  last  form.    It  seems  to  be  imnecessaiy  to 
aOege  any  ownership  in  this  and  the  next  case.] 


No.  Lxxxvn. 

Damaging  a  Public  Statue. 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  j      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1853,  unlawfully  and  maliciously  did 

damage  a  certain  statue,  situate  at  ,  in  the  parish  of  ,  in  the 

county  of  Stafford,  and  then  exposed  to  public  view ;  against  the  form  of 
the  statute  in  such  case  made  and  provided. 

[See  the  8  &  9  Vict.  c.  44,  noU  to  form  No.  LXXXV.  ante :  and  also  the  note  to  the  last 


Ixxii  AFFBNDIX. 

TVicorfonff- 
2.Mi$demetmon  §  3.   QPFENCES  OP  A  PUBLIC  NATURE. 

No.  Lxxxvra. 

Riot  and  Tumult 

STAFFORDSHIRE, )  The  jurors  for  our  Ladj  the  Queen  upon  thdr 
to  wit.  j      oath  present,  that  A.  B.,  C.  D.,  and  E.  F., 

together  with  divers  other  persons  to  the  jurors  aforesaid  unknown,  oa 
the  day  of  ,  in  the  year  of  our  Lord  1853,  unlawfuDj, 

riotously  and  routously  did  assemble  and  gather  together  at  the  pariah 
of  ,  in  the  county  of  Sta£ford,  with  stick^  staves^  and  other 

offensive  weapons,  to  disturb  the  peace  of  our  said  Lady  the  Queen,  and 
being  so  assembled  and  gathered  together,  and  being  then  armed  as  aiore* 
said,  did  then  and  there  unlawfully,  riotously  and  routously  make  a  great 
noise,  riot  and  disturbance,  and  did  then  and  there  remun  and  contiooe 
armed  as  aforesaid  making  such  noise,  riot  and  disturbance,  for  the  space 
of  one  hour  and  more,  to  the  great  disturbance  and  terror  of  divers  per- 
sons being,  residing  and  passing  there. 

[See  the  form  of  indictment  for  riot  and  assault,  ante^  form  No.  lY.,  which  it  maj  be 
sometimes  advisable  to  join  with  the  above.] 


No.  LXXXIX. 

Riot  and  pulling  down  Fences, 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  j      oath  present,  that  A.  B.,  C.  D.,  and  E.  F., 

together  with  divers  other  persons  to  the  jurors  aforesaid  unknown,  oo 
the  day  of  ,  in  the  year  of  our  Lord  1853,  unlawfullj, 

riotously  and  routously  did  assemble  and  gather  together  at  the  panah 
of  ,  in  the  county  of  Stafford,  with  intent  to  disturb  the  peace 

of  our  said  Lady  the  Queen,  and  being  so  then  and  there  assembled  and 
gathered  together,  did  with  axes,  saws  and  other  offensive  weapotu^ 
unlawfully,  riotously  and  routously  pull  down,  cut  in  pieces,  prostrate^ 
break  and  destroy  divers  wooden  posts,  rails  and  fences,  to  wit,  una 
hundred  wooden  posts,  five  hundred  yards  of  wooden  railing,  tweotf 
gates,  and  five  hundred  yards  of  fencing  then  and  there  erected,  and 
being  to  the  great  damage  of  the  owners  of  the  said  posts,  rails,  gatef 
and  fences,  and  to  the  great  terror  and  disturbance  of  divers  of  VLfx 
Majesty's  subjects  inhabiting  and  dwelling  there. 

[The  facts  may  sometimes  render  it  advisable  to  add  a  count  for  a  riot  and  tmniUt  wxttSag 
to  the  last  form.] 
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Na  XC.  2.Jfi 

Riot,  and  entering  a  dose  and  taking  Cattle, 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  /      oath  present,  that  A.  B.,  C.  D.,  and  E.  F., 

together  with  divers  other  persons  to  the  jurors  aforesaid  unknown,  on 
the  day  of  ,  in  the  year  of  our  Lord  1 853,  did  unlawfully, 

liotouflly  and  routously  assemble  and  gather  together  at  the  parish 
of  ,  in  the  county  of  Stafibrd,  to  disturb  the  peace  of  our  said 

Lady  the  Queen,  and  being  then  and  there  assembled  and  gathered  to- 
gether did  with  sticks,  staves  and  bludgeons,  and  other  offensive  weapons, 
enter  into  a  certain  close  in  the  possession  of  G.  H.,  there  situate,  and  did 
then  and  there,  with  intent  to  injure  and  oppress  the  said  G.  H.,  unlaw- 
folly,  riotously  and  routously,  and  against  the  will  of  the  said  G.  H., 
take,  drive  and  carry  away  two  horses  and  twenty  sheep,  the  property 
of  the  said  G.  H.,  and  other  wrongs  there  did  to  the  said  G.  H. 

[It  mtkj  beBometimes  ad?isablt  to  add  a  count  for  riot  and  tamnlt  as  in  form  No.  LXXXVIIL] 


No.  XCL 

Forcible  Entry  and  Detainer, 

STAFFORDSHIRE,  \  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present,  that  G.  H.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1853,  was  seised  th  fee  of  a  certain 

meMiuage  andappurtenancet  situate  in  the  parish  of  ,  in  the  county 

of  Stafford ;  and  that  the  said  G.  H.  being  so  seised  thereof,  A.  B.,  G.  D^ 
and  £.  F.,  on  the  day  and  year  aforesaid,  at  the  parish  aforesaid, 
with  force  and  arms  and  with  strong  hand,  unlawfully  entered  into  tht? 
Mid  messuage^  and  with  force  and  arms  and  with  strong  hand,  unlawfully 
expelled  and  put  out  the  said  G.  H.  from  the  peaceable  possession  of  the 
Mid  messuage ;  and  having  so  unlawfully  and  with  strong  hand  expelled 
and  put  out  the  said  G.  U.  from  the  possession  of  the  said  messuage,  with 
Ibroe  and  arms  and  with  strong  hand,  on  the  day  and  year  aforesaid,  and 
from  thence  hitherto,  unlawfully  did  keep  out,  and  still  do  keep  out 
the  Mid  G.  H.  from  the  possession  of  the  said  messuage;  against  the 
fiirm  of  the  statutes  in  such  case  made  and  provided. 

[The  ftatnte  5  Rich.  2,  stat  1,  c  8,  enacts,  ^  That  none  from  henceforth  make  entry  into 
■Bj  lands  and  tenements,  bnt  in  case  where  entrj  is  given  bj  the  law  ;  and  in  soch  case  not 
with  atrong  hand  nor  with  moltitude  of  people,  but  only  in  lawful  and  easy  manner  ;  and  if  any 
■an  from  henceforth  do  to  the  contrary,  and  thereof  be  duly  conriet,  he  shall  be  punished  by 
imprisoament  of  his  body,  and  thereof  ransomed  at  the  king  s  will.''  A  forcible  entiy,  howeTer, 
aewmpanied  by  a  public  breach  of  the  peace,  is  a  misdemeanor  at  common  law ;  bnt  the  advan* 
tage  of  an  indictment  nnder  the  statute  is,  that  the  prosecotor,  if  kept  out  of  possession,  may,. 
by  Tiitne  of  snbseqoent  statutes,  obuin  damages  and  restitution  of  his  property  (see  the  statutes 
8  Hen.  6,  c.  9;  31  £liz.c.  11  ;  and  21  Jac  1,  c.  15);  and,  moreover,  the  sUtuUble  offeneo' 
is  not  affpcted  by  any  right  of  entry  the  defendants,  or  either  of  them,  may  ha?e  ;  the  offence 
being  nsaking  tbt  entry  wiib  a  Btrong  hand,  or  with  a  multitude  id  people.    The  offence  at 
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oommoQ  law,  on  the  other  hand,  is  the  breach  of  the  public  peace,  and  ita  diazadw  bh^  W,  k 
seema,  affected  hy  the  nnmben  of  peraona  and  the  title  of  the  defendanta:  (aae  Re^  ▼.  Wtkm, 
8T.  R.357,364.) 

It  baa  been  held  that  an  indictment  nnder  the  atat  5  Bich.  2,  must  Aaw  a  fredMid  citittii 
the  prosecntor,  or  an  estate  within  the  ienna  of  the  21  Jao.  1,  c  1 S,  wUcfa  baa  ezteaded  tb 
benefita  of  the  previoos  statutes  as  regards  restitution  to  tenanta  for  years,  tensnts  by  cepj  i 
court  roll,  and  tenants  by  elegit,  statute  merchant,  and  statute  ataple  {Rtx  t.  Waama^  S^i 
Bep.  142),  although  there  is  no  restriction  in  the  wofds  of  the  5  Bich.  2,  and  the  reslridM 
is  the  result  of  the  language  of  aubsaquest  statutea,  relating  merely  to  rwCilirfMB,  and  not  to  tk 
inaii'ihiMfwf  by  indictment. 

Itiatobe.obsenred,  that  the  fbrdble  detainer  ia  no  eisantial  part  of  thn  ofliaea  if  thsfawili 
entry  ia  prored*  A  forcible  detameria,bowefer,  indictable^  ahbooi^thaMitiyDiay  not  beat  b« 
fcrdble  within  the  meaning  of  the  statute.] 


No.  xcn. 

Forcible  Entry  at  Common  Law, 

STAFFORDSHIRE,  (  The  jurors  for  our  Ladj  the  Qaeen  apoQ  tiieir 
to  wit.  J      oath  present,  that  A.  B.,  C.  D^  K  F^  G.  E, 

and  J.  K.,  on  the  day  of  ,  in  the  year  of  oar  Lord  1853, 

unlawfully  and  injuriously  and  with  a  strong  hand  entered  into  a  oertam 
mill,  and  certain  lands  and  houses,  and  the  sites  of  a  certain  mill  tal 
certain  houses,  with  the  appurtenances,  situate  in  the  parish  of  ,  a 

the  county  of  Stafford,  and  then  in  the  possession  of  one  L.  M^  tal 
unlawfully  and  injuriously  and  with  a  strong  hand,  expelled  and  potoot 
the  said  L.  M.  from  the  possession  of  the  said  premises. 


[See  Reg.  y.  Lewi$,  8  T.  B.  357,  and  lee  the  note  to  the  last  form.  Aa  it  ia  raffcMBt  to 
allege  and  prove  poneaaion  in  this  indictment  at  oomoKm  law,  withont  further  title,  tfait  ii  6»- 
qnently  prderable  to  an  indictment  nnder  the  atatate.  A  eonnt  nnder  tlie  atatate  my  W 
added  howerer  ;  and,  if  an  assault  was  committed,  a  coont  shoold  ba  added  aa  ii  ta 
No.  IV.,  ante.] 


No.  xcm. 

Against  a  Parish  for  nonrrtpair  of  a  Higkwojf. 

STAFFORDSHIRE, )  Thb  jurors  for  our  Lady  the  Qaeen  upontheff 
to  wit  j      oath  present,  that  for  a  long  time  there  hatk 

been  and  still  is  a  certain  common  and  ancient  Queen's  highway  ktdiis 
from  the  village  of  ,  in  the  county  of  Stafford,  to  the  town  of        t 

in  the  said  county  of  Stafford,  used  by  and  for  aU  persons  with  their 
horses,  carts  and  carriages  to  go,  return,  pass,  repass  and  ride  at  their 
free  will  and  pleasure ;  and  that  a  certain  part  of  the  said  commoo  ai' 
ancient  Queen's  highway,  situate,  lying  and  being  in  the  parish  of  » 
in  the  said  county  of  Stafford,  containing  in  length  three  hundred  jvrik 
and  in  breadth  nine  yards,  on  the  day  of  ,  in  theyear<^oiff 

Lord  1853,  was,  and  continually  from  thence  hitherto  bath  been  ai' 
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still  isy  very  roinous,  mirj,  broken  and  in  great  decay,  for  want  of  due     Pr^cedmk, 

reparation  and  amendment  of  the  same,  so  that  no  persons  during  the       . 

time  aforesaid  could  or  now  can  go^  return,  pass,  repass,  ride  and  labour  2.i/^wfe«e«»f» 
ifith  their  horses,  coaches,  carts  and  other  carriages  in,  through  and 
along  the  Queen's  common  highway  aforesaid,  as  they  ought  and  were 
wont  and  accustomed  to  do.  And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present  that  the  inhabitants  of  the  said  parish 
of  ,  in  the  said  county  of  Stafford,  ought  to  repair  and  amend  the 

said  common  highway  so  as  aforesaid  being  ruinous  and  in  decay,  when 
and  so  of^en  as  it  should  or  shall  be  necessary. 


No.  XCIV. 

Against  an  Individual  for  not  repairing  a  Horse  and  Footway,  commonly  called 
a  Pack  and  Prime  way, 

STAFFORDSHIRE,  \  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit  J      oath  present,  that  for  a  long  time  there  hath 

been  and  still  is  a  certain  common  and  ancient  pack  and  prime  way 
leading  from  ,  in  the  county  of  Stafford,  to  ,  in  the  county 

of  Salop,  used  by  and  for  all  persons  on  foot  and  on  horseback  to  go, 
return,  pass  and  repass  at  their  free  wiU  and  pleasure ;  and  that  a  certain 
part  of  the  said  common  and  ancient  pack  and  prime  way,  situate,  lying 
and  being  in  the  parish  of  ,  in  the  said  county  of  Stafford,  con- 

taining in  length  five  hundred  yards,  and  in  breadth  five  yards,  on 
the  day  of  ,  in  the  year  of  our  Lord  1853,  was,  and  con- 

tinually from  thence  hitherto  hath  been  and  still  is,  very  ruinous,  miry, 
broken  and  in  great  decay  for  want  of  due  reparation  and  amendment 
of  the  same,  so  that  no  persons  during  the  time  aforesaid  could  or  now 
can  go,  return,  pass  and  repass  on  foot  or  on  horseback,  in,  through  and 
along  the  said  pack  and  prime  way  as  they  ought  and  were  wont  and 
accustomed  to  do.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present  that  A.  B.,  by  reason  of  his  tenure  of  certain  lands 
and  tenements  called  ,  lying  and  being  in  the  said  parish  of  , 

ought  to  repair  and  amend  that  part  of  the  said  pack  and  prime  way  so 
as  aforesaid  being  ruinoua  and  in  dec^y. 


No.  XCV. 

Nuisanee  in  diverting  a  Watercotirse. 

STAFFORDSHIRE,  1  The  jurors  for  our  Lady  the  Queen  upon  thdr 
to  wit.  J      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1853,  and  at  divers  other  times, 

nnlawfoUy  and  injuriously  did  divert  and  turn  out  of  its  ancient  and 
accustomed  channel  and  course,  and  cause  and  procure  to  be  diverted,  a 
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Preeedenu     certain  ancient  common  watercourse  and  common  stream  of  water  situate 
-- —         in  the  parish  of  ,  in  the  county  of  Stafford,  and  did  then  make 

2  MtBdememon  ^^^  place,  and  cause  and  procure  to  be  made  and  placed,  a  dam  and 
embankment  across  the  said  stream,  and  did  then  and  thereby  deprive 
the  inhabitants  of  the  said  parish,  and  all  other  persons  using  the  said 
stream  of  water  and  watercourse,  of  the  said  water ;  to  the  great  damage 
and  common  nuisance  of  the  said  inhabitants  and  other  persons. 


No.  XCVL 

Nuisance  5y  rendering  Water  vnJU  to  Drmk 

STAFFORDSHIRE,  )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J    oath  present,  that  A.  B.,  C.  D.,  and  E.  F., 

on  the  day  of  ,  in  the  year  of  our  Lord   1853,  and  at 

divers  other  times  did  unlawfully  and  injuriously  convey,  and  cause  and 
suffer  to  be  drained  and  conveyed,  great  quantities  of  noxious  and  offen- 
sive liquid  matters,  scum,  and  refuse,  produced  from  the  making  of  gai 
and  of  coal-tar  and  coke,  from  certain  premises  of  the  said  A.  B.,  C.  D., 
and  £.  F.,  situate  in  the  parish  of  ,  in  the  county  of  Stafford, 

into  a  certain  ancient  stream  of  pure  water,  there  situate  and  flowing, 
and  did  thereby  corrupt  and  render  unwholesome  the  water  of  the  said 
stream,  and  make  the  same  unfit  to  drink,  to  the  great  injury  and  commoo 
nuisance  of  all  persons  residing  near  the  said  stream,  and  of  all  other 
persons  using  the  water  thereof* 

[Se6  Retc  r.  Medley,  6  C.  &  P.  229.] 


No.  XCVIL 

NuUance  by  deleterious  Smoke  and  Vapours, 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J     oath  present,  that  A.  B.,  on  the  daj 

of  ,  in  the  year  of  our  Lord  1853,  and  at  divers  other  tima, 

unlawfully  and  injuriously  did  erect,  and  cause  and  procure  to  be  erected, 
in  the  parish  of  ,  in  the  county  of  Sta£R)rd,  certain  furnaces  and 

ovens  for  the  burning  of  coke,  and  did  then  unlawfully  and  injuriousl/ 
cause  and  permit  great  quantities  of  smoke  and  of  sulphureous  and 
other  noxious,  unwholesome,  and  iigurious  vapour  to  arise  from  the  said 
furnaces,  and  to  impregnate  the  air  near  and  around  the  said  furnaces^ 
and  to  enter  the  dwelling-houses  situated  near  the  said  furnaces,  to  the 
great  damage  and  common  nuisance  of  all  persons  living  and  inhabiting 
near  the  said  furnaces,  and  of  all  other  persons  passing  near  the  same. 

[See  Rex  y.  Davey,  5  Eep.  S16.] 
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PrecedentM. 
No.  XCVUL  ^.Mitdemetmon 

Nuisance  by  carrying  on  a  Trade  offensive  to  the  smeU, 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  j    oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord   1853,  and  on  divers  other  days 

and  times,  unlawfully  and  injuriously  did  kill,  and  cause  to  be  killed, 
divers  large  numbers  of  horses,  in  the  parish  of  ,  in  the  county  of 

Stafford,  and  near  to  the  dwelling-houses  of  divers  persons  then  in- 
habiting the  same  houses,  and  also  near  to  a  certain  public  road  and 
highway  ;  and  then  and  on  the  said  other  days  and  times  unlawfully  and 
JDJuriously  did  cause  and  permit  the  skins,  flesh,  bones,  bk>od^  entrails, 
excrements,  and  other  filth  of  and  from  the  said  horses  so  killed  as  afore- 
said, to  lie  and  remain  near  to  the  said  dwelling-houses,  and  near  to  the 
ttid  public  road  and  highway  for  a  long  space  of  time,  to  wit,  for  the 
space  of  one  week,  whereby  divers  BOisome  and  unwholesome  smells 
£d  then  arise  from  the  said  skins,  flesh,  bones,  blood,  entrails,  excre- 
ments, and  other  filth,  so  that  the  air  was  then  greatly  corrupted  and 
infected  thereby,  to  tl^e  great  damage  and  common  nuisance  of  the  in- 
habitants of  the  said  houses,  and  of  all  other  persons  passing  upon  and 
along  the  said  public  road  and  highway. 


No.  XCIX. 

Common  nuisance  in  exposing  a  Glandered  Horse  in  a  public  way, 

STAFFORDSHIRE,  )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  j      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1853,  unlawfully,  knowingly,  wil- 

fally  and  injuriously  did  bring  and  cause  to  be  brought  a  certain  horse 
into  and  along  a  certain  public  place,  street,  and  highway,  called  , 

situate  at  ,  in  the  county  of  Stafford,  and  that  the  said  horse,  at 

the  time  he  was  so  brought  as  aforesaid,  was  then  and  there  infected 
with  a  contagious,  infectious  and  dangerous  disease  called  the  glanders, 
18  he  the  said  A.  B.  then  well  knew  ;  and  that  the  said  A.  B.  then  kept 
and  continued  and  exposed  the  horse  there  for  the  space  of  one  hour ; 
and  that  during  all  that  time  there  were  divers  liege  subjects  of  our 
said  Lady  the  Queen,  standing,  passing  and  repassing  with  their  horses 
and  cattle,  in  and  along  the  said  public  place,  street  and  highway,  who 
then  and  there  became  liable  to  be  infected  with  the  said  contagious,  in- 
fectious and  dangerous  disease. 

[This  18  a  miademetnor  at  oommon  law.] 
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No.  C. 

For  keeping  a  Disorderly  Home, 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon 
to  wit.  j    oath  present,  that  A.  B.,  and  C.«  his 

on  the  day  of  ,  in  the  year  of  our  Lord  1 858,  ai 

divers  other  days  and  times  subsequent  thereto,  unlawfully  did  kee] 
maintain  a  certain  common,  ill-governed  and  disorderly  houAe,  at 
in  the  parish  of  ,  in  the  county  of  Stafford,  and  for  the 

and  gain  of  him  the  said  A.  B.,  did  then  unlawfully  and  wilfully  < 
and  pressure  divers  persons,  as  well  men  and  women,  of  evil  nanu 
fame,  and  of  dishonest  conversation,  unlawfully  to  frequent  and 
together  there,  as  well  by  night  as  by  day,  and  did  then  and 
permit  them  to  be  and  remain  drinking,  tippling,  whoring,  and  n 
having  themselves,  to  the  great  damage  and  common  nuisance  < 
persons  there  inhabiting,  living,  residing  and  passing. 


No.  CL 

Procuring  the  defilement  of  a  Oirl  under  twenty-one  years  of  age. 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon 
to  wit.  J    oath  present,  that  A.  B.,  on  the 

of  ,  in  the  year  of  our  Lord  1853,  did  unlawfully  falsely  pn 

and  represent  to  one  C.  D.,  a  girl  under  the  age  of  twen^ 
years,  to  wit,  of  the  age  of  eighteen  years,  that  she  the  said  i 
was  acquainted  with  the  parents  of  the  said  C.  D.,  and  that 
the  said  A.  B.  knew  a  lady  in  want  of  a  servant,  and  that  sh 
said  A.  B.  was  employed  by  a  lady  to  hire  a  servant ;  by  mea 
which  false  pretences  and  representations,  the  said  A.  B.  did 
unlawfully  procure  the  said  C.  D.,  then  being  under  the  age  tm 
one  years  as  aforesaid,  to  have  illicit  carnal  connexion  with  a  ce 
person  to  the  jurors  aforesaid  unknown.  Whereas  in  truth  and  in 
the  said  A.  B.  was  not  then  acquainted  with  the  parents  of  the 
C.  D.  ;  and  whereas  in  truth  and  in  fact  the  said  A.  B.  did  not 
know  a  lady  in  want  of  a  servant ;  and  whereas  in  truth  and  in 
the  said  A.  B.  was  not  then  employed  by  any  lady  to  hire  a  servai 
she  the  said  A.  B.  then  well  knew  ;  against  the  form  of  the 
such  case  made  and  provided. 

[See  the  sUtate  12  &  13  Vict.  o.  76.] 
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No.  Cn.  ^Min 

Conspiracy  to  procure  the  defilement  of  a  Oirl, 

STAFFORDSHIRE,  ]  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present,   that  A.  B.   and  C.  D.,   on 

the  day  of  ,  in  the  year  of  our  Lord  1853,  did  between 

themselves  conspire,  combine,  confederate  and  agree  together,  wickedly, 
knowingly  and  designedly  to  procure,  by  false  pretences,  false  repre- 
sentations, and  other  fraudulent  means,  one  C.  £>.,  then  being  a  girl 
under  the  age  of  twenty-one  years,  to  wit,  of  the  age  of  fifteen  years,  to 
have  illicit  carnal  connexion  with  a  man,  to  wit,  with  a  certain  man 
whose  name  is  to  the  jurors  aforesaid  unknown. 

[Thit  is  m  miadenManor  at  eomnun  law:  (sae  Reg,  T.  ifeart,  2  Deo.  C.  C.  79;  20  L.  J^ 
K.S,59,11C.)] 


No.  cm. 

Uttering  counterfeit  Coin. 

STAFFORDSHIRE,  \  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1853,  did  tender,  utter  and  put  off 

to  one  C.  D.,  one  piece  of  false  and  counterfeit  coin,  resembling  and 
apparently  intending  to  resemble  and  pass  for  a  certain  piece  of  the 
Queen's  current  silver  coin,  called  a  half-crown  ;  he  the  said  A.  B.,  at 
the  time  he  so  tendered  and  uttered  the  said  piece  of  false  and  counter- 
feit coin,  well  knowing  the  same  to  be  false  and  counterfeit ;  against  the 
form  of  the  statute  in  such  case  made  and  provided. 

[With  respect  to  this  and  the  foUowiDg  forms,  see  the  statute  2  Will.  4,  c  34,  s.  7.] 


No.  crvT. 

Uttering  and  hming  other  base  Coin  in  possession, 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  j      oath  present,  that  a1  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1853,  did  tender,  utter  and 

put  off  to  one  C.  D.,  one  piece  of  false  and  counterfeit  coin,  resembling 
and  apparently  intending  to  resemble  and  pass  for  a  certain  piece  of  the 
Queen's  current  silver  coin,  called  a  shilling  ;  he  the  said  A.  B.,  at  the 
time  he  so  tendered  and  uttered  the  said  piece  of  false  and  counterfeit 
coin,  well  knowing  the  same  to  be  false  and  counterfeit ;  and  that  the 
said  A.  B.  aUo,  at  the  time  of  such  tendering  and  uttering,  had  then 
in  his  possession,  besides  the  piece  of  false  and  counterfeit  coin  so  ten- 
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Prteedmts     dered  and  uttered  as  aforesaid,  one  other  piece  of  false  and  coonterfeit 

coin  resembling  and  apparently  intended  to  resemble   and  pass  for  a 

2.Mi§demeanon  certain  piece  of  the  Queen's  current  silver  coin,  called  a  shilling  ;  against 
the  form  of  the  statute  in  such  case  made  and  provided. 


No.  CV. 

Uttering  twice  within  ten  days. 

STAFFORDSHIRE, )  Thb  jurors  for  our  Ladj  the  Queen  upon  their 
to  wit.  J      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1863,  did  tender,  utter  and  pot 

off  to  one  C.  D.,  one  piece  of  false  and  counterfeit  coin,  resembling  and 
apparently  intending  to  resemble  and  pass  for  a  certain  piece  of  the 
Queen's  current  silver  coin,  called  a  florin ;  he  the  said  A.  B.,  at  the 
time  he  so  tendered  and  uttered  the  said  piece  of  false  and  counterfeit 
coin,  well  knowing  the  same  to  be  false  and  counterfeit ;  and  that  the 
said  A.  B.  afterwards,  and  within  ten  days  of  his  so  tendering  and  utter- 
ing the  said  &lse  and  counterfeit  coin  aforesaid,  to  wit,  on  the 
day  of  ,  in  the  year  aforesaid,  did  tender  and  utter  to  one  E.  F. 

one  other  piece  of  false  and  counterfeit  coin  resembling  and  apparently 
intended  to  resemble  and  pass  for  a  certain  piece  of  the  Queen^s  current 
silver  coin,  called  a  florin  ;  he  the  said  A.  B.,  at  the  time  he  so  ten- 
dered  and  uttered  the  said  last-mentioned  piece  of  false  and  counterfeit 
coin,  well  knowing  the  same  to  be  false  and  counterfeit ;  against  the  fonn 
of  the  statute  in  such  case  made  and  provided. 


No.  CVI. 

Having  base  Coin  with  intent  to  titter. 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present,  that  A.  B.,  on  the       '       day 

of  ,  in  the  year  of  our  Lord  1853,  had  in  his  custody  and  pos- 

session three  pieces  of  false  and  counterfeit  coin,  resembling  and  appa- 
rently intending  to  resemble  and  pass  for  certain  of  the  Queen's  copper 
coin  called  pennies,  with  intent  then  to  utter  and  put  off  the  same ;  he 
the  said  A.  B.  then  well  knowing  the  same  to  be  false  and  counterfeit ; 
against  the  form  of  the  statute  in  such  case  made  and  provided. 
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MISCELLANEOUS  PRECEDENTS. 


No.  CVL 

Iwiidment  for  eompiracy  to  defraud  intending  JEmigrants  of  their  Passage  Money 
hy  pretending  to  have  an  Interest  in  certain  Ships. 

CENTRAL  Criminal  Court, )  The  jurors  for  our   Lady  the  Queen 
to  wit.  j      upon  their  oath  present,  that  C.  J.  T., 

lite  of  the  city  of  London,  labourer,  and  H.  G.  M.,  late  of  the  same  place, 

:  kbourer,  with  force  and  arms,  on  the  26th  day  of  June,  in  the  year  of 
iDar  Lord  1862,  at  the  parish  of      '  ,  in  the  city  of  London,  and 

within  the  jurisdiction  of  the  Central  Criminal  Court,  together  with 

:  fivers  other  evil-disposed  persons,  to  the  jurors  aforesaid  unknown,  un- 
hwfally,  fraudulently  and  deceitfully  did  combine,  conspire,  confederate 

i  and  agree  together  to  open  a  certain  office,  as  and  for  the  office  of  a 

'  pretended  company,  called  the  ''  Australian  Gold  and  Greneral  Mining 
Com|MUiy,'*  and  by  falsely  and  fraudulently  representing  to  J.  J.,  J.  G., 
and  T«  B.,  that  the  said  company  had  chartered  divers  vessels,  for  the 
pnrpoee  of  conveying  passengers  to  Port  Philip,  in  Australia,  and  that 
tbey  the  said  C.  J.  T.  and  the  said  H.  G.  M.,  were  authorized  by  the 
aaid  company  to  sell  and  dispose  of  berths  to  persons  contracting  to 
become  passengers  on  l)oard  the  said  vessels,  to  obtain  of  and  from  the 
idd  J.  J.,  J.  G.,  and  T.  B.,  divers  large  sums  of  money  of  the  moneys 
of  the  said  J.  J.,  J.  G.,  and  T,  B.  respectively,  and  to  cheat  and  defraud 
them  thereof 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present 
that  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at  London  afore- 
•aid,  and  within  the  jurisdiction  of  the  said  court,  the  said  C.  J.  T.  and 
the  aaid  H.  G.  M.,  together  with  the  other  evil-disposed  persons,  to 
the  jorors  aforesaid  unknown,  in  pursuance  of  the  said  conspiracy,  com- 
Innation  and  agreement  so  had  by  and  amongst  them  as  aforesaid,  did 
open  a  certain  office  in  the  said  city  of  London,  and  did  falsely  and 
firaudulently  pretend  and  advertise  that  the  said  office  was  the  office  of  a 
eertain  company  then  and  there  established  for  the  purpose  of  promoting 
the  emigration  of  Her  Majesty's  liege  subjects  to  parts  beyond  the  seas, 
called  the  ''  Australian  Gold  and  General  Mining  Company,"  to  wit,  at 
London  aforesaid,  and  within  the  jurisdiction  of  the  said  court. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present 
that  afterwards,  to  wit,  on  the  same  day  and  year  aforesaid,  at  London 
■foresaid,  and  within  the  jurisdiction  of  the  said  court,  the  said  C.  J.  T. 
and  the  said  H.  G.  M.,  in  pursuance  of  the  said  conspiracy,  combination 
and  agreement  so  had  and  made  between  themselves  and  tlie  other  evil- 
disposed  persons  aforesaid,  did  falsely  pretend  to  the  said  J.  J.,  J.  G., 
and  T.  B.,  that  divers  vessels,  and,  amongst  others,  certain  vessels  called 
respectively  the  "  Camilla,"  the  "  Medicis,"  and  the  "  Janet  MitcheH," 
bad  been  chartered  by  the  said  company  to  convey  passengers  from  the 
Port  of  London  to  Port  Philip  in  Australia,  and  that  they  the  said 
C.  J.  T.  and  H.  G.  M.,  had  full  and  legal  power  and  authority  to  secure 
and  provide  for  the  conveyance  of  the  said  J.  J.,  J.  G.^  and  T.  B.  as 
VOL.  \U  I 
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Precedents. 

No.  CVI. 
Indictment  for 
CiinHpiracy  to 
defraud 
emigrants  of 
patwage  money. 


Second  count. 


passengers  on  board  the  said  vessels,  or  some  or  one  of  them;  by  meau 
of  which  said  false  pretences  and  of  the  premises  in  this  count  mentiooed, 
and  in  pursuance  of  the  conspiracy,  combination  and  agreement  afore- 
said, thej  the  said  C.  J.  T.  and  H.  G.  M.  did  then  and  there  unlawfully 
and  fraudulently  obtain*  of  and  from  the  said  J.  J.  the  sum  of  elereo 
pounds  in  money  of  the  moneys  of  the  said  J.  J.,  of  the  said  J.  G.  tk 
sum  of  nine  pounds  in  money  of  the  moneys  of  the  said  J.  G.,  and  of  tbe 
said  T.  B.  the  sum  of  thirty  pounds  in  money  of  the  moneys  of  the  snd 
T.  B.,  with  intent  then  and  t(iere  to  cheat  and  defraud  the  said  J.  J^  tk 
said  J.  G.,  and  the  said  T.  B.,  of  the  said  sums  of  monej  of  the  dmo^ 
of  the  said  J.  J.,  the  said  J.  G.,  and  the  said  T.  B.  respectivelj;  to  tk 
great  damage,  injury  and  deception  of  the  said  J.  J.,  the  said  J.  G.,  mi 
the  said  T.  B.,  and  against  the  peace  of  our  said  Ladj  the  Queen,  kr 
crown  and  dignity. 

Second  Count, — ^And  the  jurovs  aforesaid,  upon  their  oath  afinnenii 

do  further  present  that  the  said  C.  J.  T.  and  H.  G.  M.  afterwardi^  ti 

wit,  on  the  day  and  year  aforesaid,  in  the  city  aforesaid,  and  witt 

the  jurisdiction  of  the  said  court,  together  with  diyers  other  evfl-diapoaei 

persons  to  the  jurors  aforesaid  u^mown,  unlawfully,  firaadulently  ni 

deceitfully  did  %K>mbine,  conspire,  confederate   and  agree  together  If 

divers  false  pretences  and  subtle  means  and  devices  to  cause  it  to  k 

believed,  that  a  certain  company  was  established  at  a  certain  office  ii 

the  said  city,  to  wit,  for  the  purpose  of  promoting  the  emigration  <^  ISa 

Majesty's  liege  subjects  to  parts  beyond  the  seas,  and  that  thej  the  M 

C.  J.  T.  and  H.  G.  M.,  were  the  agents  of  and  for  the  said  comptsf, 

and  that^  the  said  company  had  then  chartered  certain  ships  to  sail  bm 

London  to  a  place  beyond  the  seas,  to  wit,  Australia,  and  that  thej  tk 

said  C.  J.  T.  and  H.  G.  M.,  then  could,  as  such  agents  of  and  for  tte 

said  company,  contract  for  the  carrying  of  passengers,  and  provide  tbt 

passengers  should  be  carried  by  the  said  ships,  chartered  bj  the  fiiid 

company,  from  London  to  Austnilia  as  aforesaid*  and  hj  means  <^  tk 

said  belief  to  obtain  from  divers  liege  subjects  of  our  I^dj  the  QQeel^ 

to  wit,  J.  J.,  J.  G.,  and  T.  B.,  divers  large  sums  of  money  of  the  mooejt 

of  the  said  J.  J.,  of  the  moneys  of  the  said  J.  G.,  and  of  the  moneys  cf 

the  said  T.  B.,  and  to  cheat  and  defraud  the  said  J.  J.,  J.  G.,  and  T.  R, 

of  their  said  moneys  respectively;  and  in  pursuance  of  the  said  last-nei' 

tioned  conspiracy,  they  the  said  C.  J.  T.  and  H.  G.  M.,  did  then  lad 

there  open  an  office  in  the  said  city  of  London,  and  falselj  pretend  tbt 

it  was  the  office  of  the  said  company,  and  they  the  said  C.  J.  T.  lad 

H.  G.  M.,  at  tiie  said  office,  in  pursuance  of  the  said  last-mentiooed 

conspiracy,  then  and  there  falsely  and  deceitfully  pretended  that  tbef 

were  the  agents  of  and  for  the  said  company,  that  the  said  company  hai 

then  chartered  certain  ships  to  sail  from  London  to  a  place  beyond  the 

seas,  to  wit,  Australia,  and  that  they  the  said  C.  J.  T.  and  I^  G.  IL 

then  could,  as  such  agents  of  and  for  the  said  company,  lawfully  ccmtnet 

for  the  carrying  of  passengers,  and  provide  that  passengers  should  be 

carried  by  the  said  ships  chartered  by  the  said  company  from  Loodoa 

to  Australia  as  aforesaid;  and  the  said  C.  J.  T.  and  H.  G.  M^  by  meaas 

of  the  said  false  pretences  and  in  further  pursuance  of  the  said  last-mea* 

tioned  conspiracy,  did  then  and  there  unlawfully  obtain  from  the  and 

J.  J.  eleven  pounds  in  money  of  the  moneys  of  the  said  J.  J,,  and  ftom 

the  said  J.  G.  nine  pounds  in  money  of  the  moneys  of  the  said  J.  Qr^ 

and  from  the  said  T.  B.  thirty  pounds  in  money  of  the  moneys  of  the  »«d 

T.  B.,  with  intent  to  cheat  and  defraud  the  said  J.  J.,  J.  G.,  and  T.  R 


APPENDIX.  Ixxxiii 

€  their  said  moneys  respcctivelj  ;  to  the  great  damage  of  the  said  J.  J.,     Prteedatu. 

L  G.,  and  T.  B.  respectively,  to  the  evil  example  of  all  others  in  like         

ase  offending,  and  against  the  peace  of  our  said  Lady  the  Queen,  her      ^^-  ^^• 
TOwn  and  dignity.  Sjl^"*t^ 

Third  Couni. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  tjefrJnd 
urther  present  that  the  said  C.  J.  T.  and  II.  G.  M.,  on  the  day  and  emijnrants  of 
^ear  aforesaid,  in  the  city  aforesaid,  and  within  the  jurisdiction  of  the  P"»8*g«  monejr. 
aid  court,  together  with  divers  other  evil-disposed  persons  to  the  jurors  Third  count  * 
foresaid  unknown,  unlawfully,  fraudulently  and  deceitfully  did  combine, 
lOOBpire,  confederate  and  agree  together,  by  divers  false  pi-etences  and 
obtle  means  and  devices,  to  cause  it  to  be  believed  that  a  certain  com^ 
MUij,  called  the  ''  Australian  Grold  Mining  and  Emigration  Company," 
lad  an  office  in  the  said  city  of  London  for  the  transaction  of  its  business, 
nd  that  he  the  said  C.J.  T.  was  the  agent  of  and  for  the  said  company; 
Ad  that  the  said  company  had  then  chartered  a  certain  ship,  called  the 
'Medicis,"  to  sail  from  London  to  a  place  beyond  the  seas,  to  wit, 
knstndia,  and  that  he  the  said  C.  J.  T.  then  could,  as  such  agent  of  and 
or  the  said  company,  contract  for  the  carrying  of  passengers  and  pro- 
ide  that  passengers  should  be  carried  by  the  said  ship,  called  the 
'  Medicis,"  fi^m  London  to  Australia  aforesaid,  and  by  means  of  the  said 
idief  to  obtain  from  one  J.  G.  a  large  sum  of  money,  to  wit,  nine  pounds 
a  money  of  the  moneys  of  the  said  J.  G.,  and  to  cheat  and  defraud  him 
hereof;  and,  in  pursuance  of  the  said  last- mentioned  conspiracy,  they 
he  said  C.  J.  T.  and  H.  G.  ]M.,  on  the  day  and  year  aforesaid,  at  the 
ity  aforesaid,  and  within  the  jurisdiction  of  the  said  court,  did  open  an 
ffioe  in  the  said  city  of  London,  and  dyi  falsely  pretend  that  it  was  the 
ffice  of  the  said  "  Australian  Gold  Mining  and  Emigration  Company," 
od  that  the  said  company  had  then  chartered  the  said  ship,  called  the 

Medicis,"  to  sail  from  London  to  a  place  beyond  the  seas,  to  wit,  Aus- 
ralia,  and  that  he  the  said  C.  J.  T.  then  could  contract  for  the  carrying 
f  passengers,  and  provide  that  passengers  should  be  carried  by  the  said 
hip,  called  the  "  Medicis,"  from  London  to  Australia  aforesaid  ;  by  means 
f  which  said  fabe  pretences  and  in  further  pursuance  of  the  said  last-men- 
iooed  coaspiracy,  they  the  said  C.  J.  T.  and  the  said  H.  G.  M.,  did  then 
lid  there  unlawfully  obtain  from  the  said  J.  G.  nine  pounds  in  money 
f  the  moneys  of  the  said  J.  G.  with  intent  to  cheat  and  defraud  him 
bereof ;  to  the  great  damage  of  the  said  J.  G.,  to  the  evil  example  of  all 
diera  in  the  like  case  offending,  and  against  the  peace  of  our  said  Lady 
be  Queen,  her  crown  and  dignity. 

Fourth  Count — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  Foarth  coont. 
i>  further  present  that  the  said  C.  J.  T.  and  the  said  H.  G.  M.  after- 
rards,  to  wit,  on  the  day  and  year  aforesaid,  in  the  city  aforesaid,  and 
ithin  the  jurisdiction  of  the  said  court,  together  with  divers  other  evil- 
iaposed  persons  to  the  jurors  aforesaid  unknown,  unlawfully,  fraudu- 
sDtly  and  deceitfully  did  combine,  conspire,  confederate  and  agree 
»gether,  by  divers  false  pretences  and  subtle  means  and  devices,  to  cheat 
id  defraud  one  J.  G.  of  a  large  sum  of  money  of  the  moneys  of  the  said 
,  G.,  and  that,  in  pursuance  of  the  said  last-mentioned  conspiracy,  they, 
te  said  C.  J.  T.  and  H.  G.  M.,  afterwards,  to  wit,  on  the  day  and  year 
bresaid,  in  the  city  aforesaid,  and  within  the  jurisdiction  of  the  said 
«rt,  did  falsely  pretend  that  a  certain  company,  called  flie  "  Aostralian 
old  Mining  and  Emigration  Company,"  had  then  chartered  a  certain 
ip,  called  the  "  Medicis,"  to  sail  from  London  to  a  certain  place  beyond 
e  aeas^  to  wit,  Port  Philip  in  Australia,  and  that  they  the  said  C.  J.  T. 
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Fifib  coanL 


Sixth  coant. 


and  H.  G.  M.  then  could,  on  behalf  of  the  aaid  oompanj,  proride  tbt 
one  H.  H.  should  be  carried  as  a  passenger  on  board  the  aaid  ship  (rom 
London  to  Port  Philip  aforesaid  ;  bj  means  of  which  said  false  pretenea 
and  in  pursuance  of  the  said  last-mentioned  conspiracj,  thej  the  sud 
C.  J.  T.  and  H.  G.  M.,  did  then  and  there  unlawfolly  obtain  from  the 
said  J.  G.  nine  pounds  in  monej  of  the  moneys  of  the  aaid  J.  G.,  with 
intent  to  cheat  and  defraud  him  thereof.  Whereas  in  troth  and  in  fact  the 
said  company  had  not  then  chartered  the  said  ship,  called  the  **  Medids,' 
to  sail  from  London  to  Port  Philip  aforesaid,  nor  ooald  they  the  sui 
C.  J.  T.  and  H.  G.  M.,  or  either  of  them,  then  on  bi^half  of  the  ani 
company  or  in  any  other  right,  provide  that  the  said  H.  U.  should  be 
carried  as  a  passenger  on  board  the  said  ship  from  London  to  Port 
Philip  aforesaid  to  the  great  damage  of  the  said  J.  G.,  to  tlie  eril 
example  of  all  others  in  the  like  case  offending,  and  against  the  peace  of 
our  said  Lady  the  Queen,  her  crown  and  dignity. 

Fifth  Count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  ^ 
further  present  that  the  said  C.  J.  T.  and  H.  G.  M.,  af^erwarda,  to  wit, 
on  the  day  and  year  aforesaid,  in  the  city  aforesaid,  and  within  tke 
jurisdiction  of  the  said  court,  together  with  divers  other  eril^disposri 
persons,  to  the  jurors  aforesaid  unknown,  unlawfully,  fraudulently  tad 
deceitfully  did  combine,  conspire,  confederate  and  agree  together,  ^ 
divers  ialse  pretences  and  subtle  means  and  devices,  to  cheat  and  dxJbaii 
one  J.  G.  of  a  large  sum  of  money,  of  the  moneys  of  the  said  J.  6^  ■■' 
that,  in  pursuance  of  the  said  last-mentioned  conspiracy,  he  the  stii 
C.  J.  T.,  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  in  the  dij 
aforesaid,  and  which  the  jurisdi<;tion  of  the  said  court,  did  falsely  pre- 
tend to  the  said  J.  G  hat  a  certain  company,  called  the  ^*  Avain&m 
Gold  Mining  and  Emigration  CJompany,**  had  then  chartered  a  eertvi 
ship,  called  the  *'  Medicis,"  to  sail  from  London  to  a  certain  place  beyoai 
the  seas,  to  wit,  Port  Philip,  in  Australia,  and  that  he  the  aaid  C.  J.  T. 
then  could,  on  behalf  of  the  said  company,  lawfully  contract  and  agree 
that  one  II.  H.  should  be  carried  as  a  passenger  on  board  the  aaid  skip 
from  London  to  Port  Philip  aforesaid  ;  by  means  of  which  aaid  fidhe 
pretences,  and  in  pursuance  of  the  said  last-mentioned  conspiracy,  be 
the  said  C.  J.  T.  and  H.  G.  M.,  did  then  and  there  unlaw/oUy  obin 
from  the  said  J.  G.  nine  pounds  in  money,  of  the  moneys  of  the  ml 
J.  G.,  with  intent  to  cheat  and  defraud  him  thereof.  Whereas  in  tnA 
and  in  fact  no  company  called  the  Australian  Gold  and  Greneral  Ifiing 
Company  had  then  chartered  the  said  ship,  called  the  **  Medicia,*  to  sii 
from  London  to  Port  Philip  aforesaid,  nor  could  he  the  said  C.  J.  T. 
then,  on  behalf  of  the  said  company,  or  in  any  other  right,  contract  or 
agree  that  the  said  H.  H.  should  be  carried  as  a  passenger  on  board  tke 
said  ship,  from  London  to  Port  Philip  aforesaid  ;  to  the  great  damage  of 
the  said  J.  G.,  to  the  evil  example  of  all  others  in  the  Uke  case  oflfendiii^ 
and  against  the  peace  of  our  Lady  the  Queen,  her  crown  and  dignity. 

Sixth  CounL — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  d» 
further  present  that  the  said  C.  J.  T.  and  H.  G.  M.,  afterwards,  to  wit, 
on  the  same  day  and  year  aforesaid,  in  the  city  aforesaid,  and  within  d» 
jurisdiction  of  the  said  court,  together  with  the  said  divers  other  eril- 
didpi)sed  persons,  to  the  jurors  aforesaid  unknown,  unlawfully,  frandu* 
lently,  and  deceitfully  did  conspire,  combine,  confederate  and  agree 
together,  by  divers  false  pretences  and  subtle  means  and  devieee^  to 
obtain  of  and  from  one  J.  J.  divers  large  sums  of  money,  i^  the  moneys 
of  the  said  J.  J.,  and  to  cheat  and  defraad  him  thereof^  to  the  gnti 
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tamage  of  the  said  J.  J.,  to  the  evil  example  of  all  others  in  the  like  case 
^Rsnding,  and  against  the  peace  of  our  Lady  the  Queen,  her  crown  and      No.  CVI. 
lignitj. 


No.  cvn. 

Imdicimeni/or  Perjury  ammitted  by  a  Defendant  in  hie  amwer  to  a  BiB  in 

Chancery. 

CENTRAL  Criminal  Court, )  The  jurors  for  our  Lady  the  Queen 
to  wit.  j      upon  their  oath  present,  that  here- 

kifore,  and  before  the  commission  of  the  offence  hereinafter  mentioned, 
to  wit,  on  the  6th  day  of  March,  a.d.  1851,  at  the  parish  of  St.  Andrew, 
Holbom,  in  the  county  of  Middlesex,  and  within  the  jurisdiction  of  the 
Central  Criminal  Court,  a  certain  bill  of  complaint  was  exhibited  and 
filed  in  the  High  Court  of  Chancery  of  our  Lady  the  Queen,  by  A.  W., 
the  wife  of  W.  W.  W.,  by  A.  C,  her  next  friend,  and  L.  G.  W.  the 
yoQDger,  E.  C.  W.,  and  A.  J.  W.,  and  R.  G.  W.,  and  S.  W.  W.,  who 
were  severally  infants  under  the  age  of  twenty-one  years,  by  the  said 
A.  C,  their  next  friend,  against  J.  B.,  J.  G.,  J.  G.  K.,  E.  C.  L.,  and  C. 
his  wife,  R.  B.  and  E.  his  wife,  R.  M.,  J.  Y.,  G.  S.,  W.  W.  W.,  J.  F.  G., 
W.  £.  S.  and  L.  his  wife,  and  Her  Majesty's  Attorney-Greneral,  thereby 
showing,  amongst  other  matters  and  things,  that  in  and  by  a  certain 
deed  and  indenture,  dated  the  26th  day  of  January,  a.d.  1839,  it  was 
expressed  that  one  T.  G.  did  thereby  grant  and  confirm  unto  the  said 
defendant  J.  B.,  and  unto  one  R.  J.  M.,  their  executors,  administrators 
and  assigns,  an  annuity  or  yearly  rent-charge  of  9o/.  sterling,  and  did 
thereby  charge  the  same  upon  certain  leasehold  messuages  and  premises 
in  Suffolk-street  und  the  Haymarket,  and  it  was  thereby  declared  that 
the  said  trustees  should  stnnd  possessed  of  the  said  rent-charge  in  trust 
as  to  85/.,  part  thereof,  to  pay  the  same  to  the  treasurer  of  Enon  Chapel, 
upon  certain  charitable  trusts  therein  mentioned,  being  trusts  for  the 
benefit  of  the  said  chapel,  situate  and  being  in  New  Church-street,  in 
the  county  aforesaid,  and  the  minister  and  the  congregation  thereof; 
and  as  to  the  sum  of  10/.,  the  residue  of  the  said  rent-charge,  in  trust 
for  the  poor  of  the  congregation  of  the  said  chapel,  to  be  distributed 
annually  at  the  discretion  of  the  said  defendant  J.  B.,  and  the  said 
R.  J.  M.,  or  the  survivor  of  them,  or  the  executors  or  administrators  of 
such  survivor,  and  of  the  minister  of  the  said  chapel  for  the  time  being  ; 
and  showing  further  that  the  said  deed,  though  purporting  to  operate  or 
take  effect  immediately  from  the  making  thereof,  without  any  reserva- 
tion, trust,  provision  or  agreement  for  the  benefit  of  the  said  T.  G.,  was 
nevertheless  not  intended  to  take  effect  in  possession,  or  to  be  acted 
upon  and  enforced  against  the  said  T.  G.,  for  the  charitable  uses  therein 
mentioned,  immediately  from  the  making  thereof,  but  that,  on  the  con- 
trary, it  was  agreed  or  understood  by  or  on  the  part  of  the  said 
defendant,  J.  B.,  who  procured  the  said  T.  G.  to  make  the  said  deed,  or  on 
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the  part  of  the  said  defendant,  3 .  B.,  and  his  said  co-tni8tee»  or  on  the  part  of 
the  said  T.  G.,  with  their  priyitj  and  assent,  that  the  said  rent^charge  should 
not  be  called  for,  or  payment  thereof  required  from  the  said  T.  6^  from  Um 
time  of  making  the  said  deed,  according  to  the  terms  of  the  said  deed, 
but  that  during  his  life  onlj  such  payments  should  be  made  in  respect 
of  the  said  deed,  or  on  account  of  the  said  rent-chai^e,  or  in  puTsoantt 
of  the  said  grant,  as  the  said  T.  G.  should  desire  or  wish,  or  think  fit  to 
make ;  and  showing  further    that,  under  the  circumstances,  the  said 
grant  of  the  said  rent-charge  was  or  ought  to  be  held  to  have  been  mads 
with  a  reservation,  trust,  condition,  limitation  clause  or  agreement  ftr 
the  benefit  of  the  donor  or  grantor,  the  said  T.  G. ;  and  that  the  same 
was  not  in  fact  made  to  take  effect  in  possession  for  the  said  charitabk 
uses  therein  mentioned,  immediately  from  the  making  thereof^  but  tint 
the  same,  in  respect  of  its  being  so  made,  was  altogether  contrary  to  the 
true  intent  and  meaning  of  the  statutes  passed  to  restrain  the  dispositioo 
of  lands,  whereby  the  same  became  inalienable,  and  was  altogether  void 
in  law ;  whereupon  the  said  plaintiffs,  by  their  said  bill  of  oompbint, 
by  their  said  next  friend,  did  pray  (amongst  other  things)  that  tl^  sud 
J.  B.  might,  upon  his  corporal  oath,  and  according  to  the  best  aad 
utmost  of  his  knowledge,  remembrance,  information  and  belief,  fol^ 
true,  direct  and  perfect  answer  make  to  the  several  interrogatories  ia 
the  said  bill  of  complaint  set  forth,  to  which  he  was  thereby  required  to 
make  answer,  and  particularly  to  the  interrogatories  hereinafter  set  foftk; 
and  did  further  pray  that  the  said  deed  and  indenture  might  be  dedared 
void  and  of  none  effect,  and  might  be  ordered  to  be  delivered  up  to  be 
cancelled,  as  in  and  by  the  said  bill  of  complaint,  filed  as  of  record  ii 
the  said  Court  of  Chancery  (amongst  other  things),  more  fuUy  appears 
And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  farther  preaeit 
that  afterwards,  to  wit,  on  the  6th  day  of  May,  a.d.  1831,  at  the  pariik 
aforesaid,  in  the  county  aforesaid,  and  within  the  jurisdiction  of  the  slid 
Central  Criminal  Court,  it  became  material  and  necessary  in  the  siid 
cause,  between  the  said  parties,  for  the  said  J.  B.  to  swear  and  set  fortk 
in  his  answer  to  the  said  bill  of  complaint,  whether  or  not  it  was  tlie 
fact  that  the  said  deed,  though  purporting  to  operate  or  take  effect  imme- 
diately from  the  making  thereof,  without  any  reservation,  trost,  pro- 
vision or  agreement  for  the  benefit  of  the  said  T.  G.,  was  nevertheleM 
not  intended  to  take  effect  in  possession,  or,  whether  or  not,  to  be  acted 
upon  and  enforced  against  the  said  T.  G.,  for  the  charitable  oaes  tbereiB 
mentioned,   immediately   from    the    making  thereof,    or  when  it  wn 
intended  to  take  effect  and  be  acted  upon  and  enfon^  againat  the  sud 
T.  G.  for  the  said  charitable  uses,  or  how  otherwise ;  and  whether  it  wti 
not  agreed,  or  whether  or  not  understood,  and  whether  or  not  by  or  oa 
the  part  of  the  said  J.  B.,  or  whether  or  not  on  the  part  of  the  said  J.  B. 
and  his  said  co-trustee,  or  whether  or  not  on  the  part  of  the  said  T.  6^ 
with  their  privity  and  assent,  or  how  otherwise,  that  the  said  rent*ckai]ge 
or  yearly  sum,  or  some  and  what  part  thereof,  should  not  be  called  for, 
or  payment  thereof,  or  of  some  and  what  part  thereof^  required  &om  the 
said  T.  G.  from  the  time  of  making  the  said  deed,  according  to  tlie 
terms  of  the  said  deed,  or  whether  or  not  it  was  understood  or  agreed 
to,  some  such  or  the  like,  or  some  other  and  what  effect,  or  how  otherwise ; 
and  whether  it  was  not  understood,  and  whether  and  between  sobs 
persons  and  whom,  that  during  the  said  T.  G.'s  life  or  some  other,  sod 
what  period  only  such  payments  should  be  made  in  respect  of  the  ssid 
deed,  or  on  account  of  the  said  rent-chaige,  or  in  pursuance  of  the  ssid 
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;rmnt,  as  the  said  T.  G.  should  desire  or  wish  or  think  fit  to  make,  or     Preiiedents, 

low  otherwise;  and  whether  it  was  not  the  fact  that  there  was,  at  the        

ime  of  or  very  shortly  before  or  after  the  making  of  the  said  deed,  or  at     J?®*  ^^Jl 

ome  other  and  what  time  some  and  what  reservation,  or  some  and  what . "  '^  "^'' 

mst,  or  some  and  what  limitation,  or  some  and  what  provision,  or  some 

ind  what  condition,  or  some  and  what  clause,  or  some  and  what  agree- 

nent,  and  whether  or  not  which  was  in  fact  afterwards  acted  upon  by 

he  said  T.  6.  and  the  said  J.  B.,  or  how  otherwise,  and  whether  or  not 

or  the  benefit  of  the  said  T.  6.,  or  whether  or  not  in  or  for  his  exonera- 

ion  and  discharge,  in  respect  of  or  concerning  or  relating  to  the  annual 

mm  of  95/.,  by  the  said  deed  purported  to  be  granted  to  the  said  J.  B. 

ind  the  said  B.  J.  M.,  or  some  other  and  what  annual  sum  or  grant,  or 

low  otherwise ;  and  whether  or  not  did  the  said  deed,  as  respects  such 

ir  any  or  some  other  and  what  reservation,  trust,  limitation,  provision, 

condition,  clause  or  agreement,  express  the  whole  of  the  arrangement  or 

igreement  between  the  said  T.  G.  and  the  said  J.  B.,  or  the  whole  of  the 

aid  T.  G/s  intention  in  relation  to  the  time  when  the  said  grant  should 

ake  effect  or  be  acted  upon,  or  the  said  rent-charge  be  first  paid  to  or 

evied  or  received  by  the  trustees  named  in  the  said  deed,  or  how  otherwise ; 

and  whether  it  was  not  agreed,  or  whether  or  not  understood,  that  the 

•id  grant  should  not  be  acted  upon  immediately,  or  take  effect  forth - 

rith  from  the  making  thereof  as  against  the  said  T.  G.,  or  to  some  such 

»r  the  like  effect ;  and  whether  it  was  not  agreed  or  understood  that  the 

«id  rent-charge,  or  some  and  what  part  thereof,  should  not  be  imme- 

liately  required  from  the  said  T.  G.,  or  be  enforceable  against  him  forth - 

rith,  or  to  some  such  or  the  like  effect,  or  how  otherwise. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present 
hat  the  said  J.  B.,  one  of  the  defendants  named  in  the  said  bill  of 
complaint,  afterwards,  to  wit,  on  the  day  and  year  last  mentioned,  at  the 
Nurish  aforesaid,  in  the  county  aforesaid,  and  within  the  jurisdiction  of 
he  said  Central  Criminal  Court,  came,  in  his  own  proper  person,  before 
T,  B.,  Esquire,  then  being  one  of  the  Record  and  Writ  Clerks  of  the  said 
Toart  of  Chancery,  and  then  and  there,  before  the  said  F.  B.,  Esquire, 
exhibited  and  produced  the  answer  in  writing  of  him,  the  said  J.  B.,  to 
he  aforesaid  bill  of  complaint,  intituled  the  answer  of  J.  B.,  one  of  the 
.^fendants  to  the  bill  of  complaint  of  A.  W.,  the  wife  of  W.  W.  W.,  by 
L  C,  her  next  friend,  and  L.  G.  and  A  M.  W.,  the  younger,  E.  C.  W., 
L  J.  W.,  and  R.  G.  W.  and  S.  W.  W.  severally,  infants  under  the  age 
f  twenty-one  years,  by  the  said  A.  C,  their  next  friend  ;  and  that  the 
tid  J.  B.  then  and  there,  in  due  form  of  law,  was  sworn,  and  did  take 
is  corporal  oath  upon  the  Holy  Gospel  of  God,  concerning  the  truth  of 
tie  matters  contained  in  the  said  answer,  before  the  said  F.  B.,  Esquire, 
lien  being  one  of  the  said  Record  and  Writ  Clerks  of  the  said  Court 
f  Chancery,  and  then  and  there  having  sufficient  and  competent  power 
nd  authority  to  administer  an  oath  to  the  said  J.  B.  in  that  behalf,  and 
fiat  the  said  J.  B.,  being  so  sworn  as  aforesaid,  not  having  the  fear  of 
rod  before  his  eyes,  but  being  moved  and  seduced  by  the  instigation 
f  the  devil,  and  minding  and  intending  unjustly  to  aggrieve  the  said 
laintiffs,  did  then  and  there,  upon  his  corporal  oath,  concerning  the 
latters  contained  in  the  said  answer,  before  the  said  F.  B.,  Esquire, 
ben  as  aforesaid  being  one  of  the  said  Record  and  Writ  Clerks  of  the 
aid  Court  of  Chancery,  and  having  such  sufficient  and  competent 
uthority  as  aforesaid,  unlawfully,  falsely,  corruptly,  knowingly,  wilfully, 
nd  maliciously,  by  his  own  act  and  consent,  answer,  swear,  and  affirm, 


Ixxxviii 


APPENDIX. 


Preeedenk. 

No.  CVII. 
Indictmoit  for 
peijuiy. 


in  writing  (amongst  other  things),  in  substance,  and  to  the  effMt 
following, — ^that  so  far  as  he  the  said  J.  B.  knew  or  had  anj  reason  to 
believe,  it  was  not  the  fact  that  the  said  deed,  though  purporting  to 
operate  and  take  effect  immediately  from  the  making  thereoC^  withost 
any  reservation,  trust,  provision,  or  agreement,  for  the  benefit  of  tk 
said  T.  G.,  was  nevertheless  not  intended  to  take  effect,  or  to  be  acted 
upon  or  enforced  against  the  said  T.  G.  for  the  charitable  qm 
therein  mentioned,  immediately  from  the  making  thereof,  but  that  it  wa% 
according  to  the  best  of  his  the  said  J.  B.'s  knowledge  and  heatl,  ia> 
tended  to  take  effect  and  be  acted  on  against  the  said  T.  G.  for  the  mai 
charitable  uses  immediately  from  the  making  thereof^  and  that  it  wai 
not  agreed  or  understood,  by  or  on  behalf  of  him  the  said  J.  Ri,  or  « 
the  part  of  him  and  his  said  co-trustee,  or  on  the  part  of  the  aaid  T.  6^, 
with  their  privity  or  assent,  or  otherwise,  that  the  said  rent-charge  or 
yearly  sum,  or  any  part  thereof,  should  not  be  called  for,  or  paynoa 
thereof,  or  of  any  part  thereof,  required  from  the  said  T.  G.  from  tli^  tiM 
of  making  the  said  deed,  according  to  the  terms  of  the  sud  deed  ;  sad 
that  it  was  not  understood  or  agreed  to  any  such  or  the  like  or  aij 
other  effect,  and  that  it  was  not  the  fact  that  there  was  at  the  time  o^  « 
very  shortly  before  or  after,  the  making  of  the  said  deed,  or  at  any  other 
time,  any  reservation,  or  trust,  or  limitation,  or  provision,  or  coBditie% 
or  clause,  or  agreement,  or  which  was,  in  fact,  afterwards  acted  apoa  kj 
the  said  T.  G.  and  the  said  J.  B.,  for  the  benefit  of  the  aaid  T.  G^  or  is 
or  for  his  exoneration  and  discharge  in  respect  of  or  concemii^  or 
relating  to  the  annual  sum  of  96/.,  by  the  said  deed  purported  to  W 
granted  to  the  said  J.  B.  and  the  said  B.  J.  M.,  or  any  other  annual  son 
or  grant,  or  otherwise ;  and  that  the  said  deed  did  express  the  whole  cf 
the  arrangement  or  agreement  between  the  said  T.  G.  and  the  aid 
J.  B.,  and  the  whole  of  the  said  T.  G.'s  intention  in  relation  to  tke 
time  when  the  said  grant  should  take  effect  or  be  acted  upon,  and  tk 
said  rent-charge  be  first  paid  to,  or  levied  or  received  by  the  tnutsei 
named  in  the  said  deed  ;  and  that  it  was  not  agreed  or  understood  tbit 
the  grant  should  not  be  acted  upon  immediately,  or  take  effect  forthwitk 
from  the  making  thereof,  as  against  the  said  T.  G.,  or  to  any  such  or  the 
like  effect ;  and  that  it  was  not  agreed  or  understood  that  the  said  rat- 
charge,  or  any  part  thereof,  should  not  be  immediately  required  from  the 
said  T.  G.,  or  be  enforceable  against  him  forthwith,  or  to  any  such  or 
the  lika  effect.  Whereas  in  truth  and  in  fact  the  said  de^  thougii 
purporting  to  operate  and  take  effect  immediately  from  the  making 
thereof^  without  any  reservation,  trust,  provision  or  agreement  for  the 
benefit  of  the  said  T.  G.,  was  nevertheless,  as  he  the  said  J.  B.,  at  tbe 
time  he  so  took  the  oath  aforesaid  well  knew,  not  intended  to  take  effect, 
or  to  be  acted  upon  or  enforced  against  the  said  T.  G.,  for  the  charitilde 
uses  therein  mentioned,  immediately  from  the  making  thereof;  tod 
whereas  in  truth  and  in  fact  as  he  the  said  J.  B.,  at  the  time  he  » 
took  the  oath  aforesaid  well  knew,  it  was  agreed  and  understood  by  tod 
on  the  behalf  of  him  the  said  J.  B.,  that  the  said  rent-charge  or  yetrlj 
sum,  or  some  part  thereof  should  not  be  called  for,  or  payment  t'hen'Oi' 
or  of  some  part  thereof  required  from  the  said  T.  G.  from  the  time  ut' 
making  the  said  deed,  according  to  the  terms  of  the  said  deed,  and  tiut 
it  was  understood  and  agreed  to  some  such  or  the  like  effect ;  and 
whereas  in  truth  and  in  fact  there  was,  as  he  the  said  J.  B.,  at  the 
time  he  so  took  the  oath  aforesaid,  well  knew,  at  the  time  of  ur  very 
shortly  before  or  af^er  the  making  of  the  said  deed,  or  at  some  otiier 
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time,  some  resei*vation,  or  trust,  or  limitation^  or  provision,  or  condition,     Prteedmu, 

or  clause,  or  agreement,  and  which  was,  in  fact,  af^rwards  acted  upon        

by  the  said  T.  G.  and  the  said  J.  B.,  for  the  benefit  of  the  said  T.  G.,  jn^^^^^J;^ 
and  in  and  for  his  exoneration  and  discharge,  in  respect  of  and  con-  p^'™  *°  ^ 
ceming  and  relating  to  the  annual  sum  of  96/.,  by  the  said  deed  pur- 
ported to  be  granted  to  the  said  J.  B.  and  the  said  B.  J.  M.,  or  some 
other  annual  sum  or  grant,  or  otherwise  ;  and  whereas  in  truth  and  in 
fact  the  said  deed,  as  he  the  said  J.  B.,  at  the  time  he  so  took  the  oath 
mforesaid,  well  knew,  did  not  express  the  whole  of  the  arrangement  or 
agreement  between  the  said  T.  G.  and  the  said  J.  B.,  and  the  whole  of 
tbe  said  T.  G.'s  intention  in  relation  to  the  time  when  the  said  grant 
should  take  effect  or  be  acted  upon,  and  the  said  rent-charge  be  first  paid 
to,  or  leYied,  or  received  by  the  trustees  named  in  the  said  deed,  and  that 
it  was  agreed  and  understood  that  the  grant  should  not  be  acted  upon 
immediately,  or  take  effect  forthwith,  from  the  making  thereof,  as  against 
the  said  T.  G.,  and  to  some  such  or  the  like  effect. 
*  And  so  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  say  that  the 
said  J.  B.,  on  the  day  and  year  last  aforesaid,  at  the  parish  aforesaid,  in 
the  county  aforesaid,  and  within  the  jurisdiction  of  the  said  Central 
Criminal  Court,  in  his  answer  aforesaid,  upon  his  oath  aforesaid,  before 
the  said  F.  B.,  Esquire,  as  such  Record  and  Writ  Clerk  of  the  said 
Coart  of  Chancery  as  aforesaid,  and  then  and  there  having  such  sufficient 
and  competent  power  and  authority  to  administer  the  said  oath  to  the 
•aid  J.  B.  in  that  behalf  as  aforesaid,  of  his  own  will  and  consent,  and 
of  his  own  most  wicked  and  corrupt  mind,  in  manner  and  form  aforesaid, 
imlawfully,  falsely,  knowingly,  corruptly,  wilfully,  and  maliciously  did 
give  false  evidence  and  commit  wilful  and  corrupt  perjury,  to  the  great 
displeasure  of  Almighty  God,  to  the  evil  and  pernicious  example  of  all 
others  in  the  like  case  offending,  against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  of  our  said  Lady  the 
Joeeiiy  her  crown  and  dignity. 
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Indictment  against  a  Bankrupt  for  not  surrendering  tinder  Me  13  jr  13  Fid. 

c.  106,«.  251. 

CENTRAL  Criminal  Courts )  The  jurors  for  our  Ladj  the  Qaea 
to  wit  j      upon  their  oath  present,  thmt  hereto- 

fore and  after  the  making,  passing  and  coming  into  operation  of  tk 
Bankrupt  Law  Consolidation  Act,  a.  d.  1849,  and  hefore  and  at  the  toM 
of  the  commission  of  the  offence  hereinafter  mentioned,  R.  0^  lale  of 
the  town  and  countj  of  the  town  of  Southampton,  watchmaker,  was  a 
trader  within  the  meaning  of  the  laws  then  in  force  relating  to  bank* 
rupts,  and  liable  to  become  bankrupt,  and  for  six  cal^idar  months  not 
immediately  preceding  the  time  of  the  filing  of  the  petition  heranafter 
mentioned  had  resided  and  carried  on  business  within  the  London  di»- 
trict  of  the  Court  of  Bankruptcy,  to  wit,  at  Southampton  aforesaid  ;  tad 
that  the  said  R.  C.  being  such  trader  as  aforesaid,  and  ao  liable  aa  afiie- 
said,  heretofore  and  before  the  commission  of  the  offence  hereiDafter 
mentioned,  to  wit,  on  the   12t)i  day  of  June,  in  the  year  <^  our  Lord 
1852,  was  justly  and  truly  indebted  to  C.  S.  and  another,  his  partner  it 
trade,  in  the  sum  of  50/.  and  upwards,  to  wit,  the  sum  of  1491  9#^  beiag 
the  price  and  value  of  certain  goods  sold  and  delivered  by  them  to  the 
said  R.  C.  at  his  request,  and  being  so  indebted  and  such  trader  as  afixe* 
said,  to  wit,  on  the  day  and  year  aforesaid,  did  commit  an  act  of  bank- 
ruptcy.    And  the  jurors  aforesaid,  upon  Uieir  oath  aforesaid,  do  fuitkr 
present  that  thereupon  and  afterwards,  to  wit,  on  the  16th  day  of  Jia^ 
in  the  year  of  our  Lord  1852,  the  said  C.  S.  and  another,  then  bea^ 
such  creditors  as  aforesaid,  did  present  their  petition  to  the  Court  of 
Bankruptcy  for  the  London  district,  according  to  the  form  specified  li 
Schedule  M.  annexed  to  the  said  act,  and  in  and  by  their  said  petitka, 
did  show  unto  the  said  Court  of  Bankruptcy,  that  the  said  R.  C,  beb; 
such  trader  as  aforesaid,  and  haying  carried  on  business  for  six  caloMiir 
months  next  preceding  the  date  of  the  said  petition,  within  the  distziet 
of  the  said  Court  of  Bankruptcy,  that  is  to  say,  at  the  town  of  Sootk- 
ampton  aforesaid,  was  indebted  to  them  in  the  sum  of  50Ly  and  that  they 
had  been  informed  and  believed  that  the  said  R.  C.  had  then  lately  cob- 
mitted  an  act  of  bankruptcy  within  the  true  intent  and  meaning  of  the 
law  of  bankruptcy,  and  did   therefore  pray  tliat,    upon   proof  of  the 
requisites  in  that  behalf,  adjudication  of  bankruptcy  might  be  vutM 
against  the  said  R.  C. ;  and  the  said  C.  S.  then  and  there,  to  wit,  oo  the 
day  and  year  last  aforesaid,  in  the  said  Court  of  Bankruptcy,  did  dah 
verify  the  truth  of  the  said  petition  in  the  form  specified  in  Sdiedok  K^ 
to  the  said  act  annexed,  as  in  and  by  the  said  petition  and  the  said  veri- 
fication thereof,  filed  in  the  office  of  the  Chief  R^istrar  of  the  said  Coot 
of  Bankruptcy,  reference  being  thereunto  had,  will  more  fuUy  and  at 
large  appear  ;  and  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present  that  thereupon  and  afterwards,  and  before  the  coounisoioi 
of  the  offence  hereinafter  mentioned,  to  wit,  on  the  day  and  year  afore- 
said, the  said  Court  of  Bankruptcy  did,  under  the  said  petition,  proceed 
to  receive  proof  of  the  said  debt  and  of  the  said  trading  of  the  said  R  (X, 
and  of  his  said  act  of  bankruptcy,  and  then,  to  wit,  on  the  day  and  yetr 
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isaid,  upon  proof  thereof  made  to  the  said  Court  of  Bankruptcy     Prtctdmu, 
behalf,  did  a<]yudge  the  said  B.  C.  to  be  bankrupt ;  a  duplicate        

said  abjudication  afterwards  and  before  the  commission  of  the  jnlj^l^'^' 
ereinafler  mentioned,  to  wit,  on  the  7th  day  of  June,  in  the  year  ggjungt  bank- 
ord  1852,  and  before  notice  of  such  adjudication  was  given  in  rapt  for  not 
ion  Gazette  as  hereinafter  mentioned,  was  served  upon  the  said  wurendering. 

leaving  the  same  at  the  usual  and  last-known  place  of  abode 
e  of  business  of  the  said  R.  C,  to  wit,  at  Southampton  aforesaid  ; 

jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present 
irwards,  and  after  the  expiration  of  seven  days  from  the  said 
don,  and  the  said  service  of  the  said  duplicate,  to  wit^  on  the  25th 
une,  in  the  year  of  our  Lord  1852,  no  cause  having  been  shown 
eantime  to  the  satisfaction  of  the  said  Court  of  Bankruptcy  for 
lling  of  the  said  adjudication,  the  said  Court  of  Bankruptcy  did 
tice  and  advertisement  of  the  said  filing  of  the  said  petition  and 
aid  adjudication  to  be,  and  the  same  was,  given  in  the  Loruhn 
and  the  said  Court  of  Bankruptcy  did,  by  the  said  notice  and 
tment,  appoint  two  public  sittings  of  the  said  Court  of  Bank- 
br  the  said  R.  C.  to  surrender  and  conform,  according  to  law, 
of  which  said  sittings  was  thereby  then  and  there  appointed  for 
day  of  July  then  next,  at  one  o'clock  in  the  afternoon  precisely, 
second  of  which  said  sittings  was  thereby  appointed  for  the  6th 
ugust  then  next,  at  eleven  o'clock  in  the  forenoon  precisely,  which 
mentioned  day  was  a  day  not  less  than  thirty  days  and  not  ex- 
sixty  days  from  the  said  notice  and  advertisement  in  the  London 
as  aforesaid,  and  was  the  day  limited  for  the  surrender  of  the 
3.,  to  wit,  under  the  said  petition  ;  and  the  jurors  aforesaid, 
ir  oath  aforesaid,  do  further  present  that  afterwards  and  after 
ice  and  advertisement  had  been  given  in  the  London  Gazette  as 
,  to  wit,  on  the  26th  day  of  June,  in  the  year  of  our  Lord  1852, 

writing  of  the  said  R.  C.  having  been  so  adjudged  and  declared 
t  as  aforesaid,  and  of  the  said  sittings  and  of  the  said  day  and 
lited  for  such  surrender  as  aforesaid,  was  left  at  the  usual  and 
vn  place  of  abode  and  bunness  of  the  said  R.  C,  he  not  then 
prison,  to  wit,  in  High-street,  Southampton,  aforesaid,  by  which 
-mentioned  notice  the  said  R.  C.  was  required  personally  to  be 
!ar  before  Robert  George  Cecil  Fane,  Esq.,  then  being  a  Com- 
r  of  the  said  Court  of  Bankruptcy,  and  acting  in  the  prosecution 
id  petition  at  the  Court  of  Bankruptcy  aforesaid  ;  in  Basinghall 
1  the  city  of  London,  and  within  the  jurisdiction  of  the  said 
Criminal  Court,  on  the  said  2nd  day  of  July,  at  one  o'clock  in  the 
1  precisely,  and  on  the  6th  August  then  following  at  eleven 
n  the  forenoon  precisely,  and  was  thereby  given  to  be  informed 
said  last-named  day  was  the  day  limited  for  his  surrender  under 

petition,  and  that  he  the  said  R.  C.  was  then  and  there  to  be 
1  and  to  make  a  full  and  true  disclosure  of  all  his  estate  and 
ccording  to  the  direction  of  the  statute  made  and  then  in  force 
Qg  bankrupts  ;  and  the  jurors  aforesaid,  upon  their  oath  afore- 
further  present  that  afterwards,  that  is  to  say,  on  the  said  6th  day 
)t,  A.D.  1852,  at  the  said  Court  of  Bankruptcy,  to  vnt,  in  Basing- 
yt,  aforesaid,  in  the  parish  of  St.  Michael  Bassishaw,  in  London, 
in  the  jurisdiction  of  the  said  Central  Criminal  Court,  the  said 
reorge  Cecil  Fane  then  being  such  Commissioner  as  aforesaid, 
ig  in  the  prosecution  of  the  said  petition,  did  duly  hold  the  said 
m  2 
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Precedmtt.  sitting  80  appointed  to  be  holden  on  the  said  last-mentioned  daj  aa  afore- 
said, that  is  to  say,  at  the  hour  of  eleven  in  the  forenoon  of  the  said  6tli 
day  of  August,  A.D.  1862,  and  from  the  said  hour  of  eleven  continually,  and 
until  and  long  after  the  hour  of  three  in  the  afternoon  of  the  said  day ; 
and  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present, 
that  although  the  said  Robert  Greorge  Cecil  Fane,  as  such  Comndsooner 
as  aforesaid,  and  so  acting  as  aforesaid,  did,  on  the  said  6th  day  of  August, 
in  the  year  aforesaid,  at  the  said  parish  of  St  Michael  Baaaiahaw,  ia 
London,  and  within  the  jurisdiction  of  the  said  Central  Criminal  Coint, 
duly  hold  the  said  sitting  pursuant  to  the  said  notice  in  thmt  behalf 
nevertheless  the  said  B.  C,  not  regarding  his  duty  in  that  behalf  did  not, 
on  the  said  day  so  limited  for  the  said  surrender  and  before  three  o'dock 
of  the  said  day,  nor  at  any  period  thereof  whatever,  surrender  himaelf  to 
the  said  Court  of  Bankruptcy,  but  then  and  there,  on  the  said  6th  day  «f 
August,  A.D.  1852,  at  the  parish  aforesaid,  in  London  aforesaid,  and  witlin 
the  jurisdiction  of  the  said  Central  Criminal  Court,  felonioaaly,  wilfbDf 
and  contemptuously,  and  having  no  lawful  impediment  whatever,  aad 
after  and  notwithstanding  that  the  said  notice  in  that  behalf  mentiooed 
had  been  so  left  at  the  usual  and  last-known  place  of  abode  of  the  aid 
R.  C.,  and  after  and  notwithstanding  that  the  said  notice  waa  so  given  is 
the  London  Gazette  as  aforesaid,  did  therein  make  default,  and  then  aad 
there  during  all  the  day  so  limited  for  the  said  surrender  and  from  theaee 
hitherto,  feloniously,  wilfully  and  contemptuously  did  fail  and  altogetlier 
omit  to  surrender  himself  to  the  said  Court  of  Bankruptcy,  nor  balk 
the  said  R.  C.  ever  surrendered  himself  to  the  said  Court  of  BankmplEj 
under  the  said  petition,  with  intent,  by  means  of  the  felonious  omiadoi 
aforesaid,  to  defraud  the  creditors  of  the  said  R.  C.  ;  and  the  joron 
aforesaid,  upon  their  Oath  aforesaid,  do  say  that  the  said  R.  C.  hath  doI 
had  any  lawful  impediment  to  his  said  surrender,  nor  any  such  \mmM 
impediment  proved  to  the  satisfaction  of  the  said  Court  of  Bankrnptcj 
at  any  time  whatever,  or  any  lawful  impediment  ever  allowed  by  the 
said  Court  by  any  memorandum  thereof  made  on  any  of  the  proceedings ; 
to  the  great  hindrance  and  perversion  of  public  justice,  in  contempt oT 
our  said  Lady  the  Queen  and  her  laws,  against  the  form  of  the  statute  ii 
such  case  made  and  provided,  and  against  the  peace  of  our  said  Lady  the 
Queen,  her  crown  and  dignity. 

Second  Count, — And  the  jurors  aforesaid,  upon  their  oath  aforesiii 
do  further  present  that  heretofore,  and  after  the  making,  passing,  aad 
coming  into  operation  of  the  said  act  of  Parliament  in  the  firvt  coant  of 
this  indictment  mentioned,  the  said  R.  C,  being  a  trader  witliin  the 
meaning  of  the  laws  in  force  relating  to  bankrupts,  and  liable  to  beoone 
bankrupt,  was  indebted  to  C.  S.  and  another  his  partner  in  trade,  in  the 
sum  of  50/.  and  upwards,  to  wit,  the  sum  of  149L  9*.,  being  the  price 
and  value  of  certain  goods  sold  by  the  said  C.  S.  and  another  to  the  sud 
R.  C,  at  his  request,  and  that  the  said  R.  C,  being  so  indebted  and 
such  trader,  and  liable  to  become  bankrupt  as  in  this  count  mentiooed, 
afterwards,  and  before  the  commission  of  the  offence  hereinafter  next  bkb- 
tioned,  did  commit  an  act  of  bankruptcy  ;  and  the  jurors  aforesaid,  npoa 
their  oath  aforesaid,  do  further  present  that  thereupon  and  afterwards 
to  wit,  on  the  16th  day  of  June,  in  the  year  of  our  Lord  1852,  the  said 
C.  S.  and  another,  then  being  such  creditors  as  aforesaid,  did  present 
their  petition  to  the  Court  of  Bankruptcy  for  the  London  district,  within 
which  district  the  said  R.  C.  had  resided  and  carried  on  business  for 
six  calendar  months  next  immediately  preceding,  the  said  petition  beii^ 
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in  sach  form,  and  verified  in  such  manner,  as  required  by  the  statute  in  Prtudents, 
Buch  case  made  and  provided ;  and  the  said  C.  S.  and  another,  in  and  by  "T^n 
their  said  petition,  Ad  pray  that,  upon  proof  of  the  requisites  in  that  i^^^men^  ' 
behalf,  adjudication  of  bankruptcy  might  be  made  against  the  said  against  bank- 
R.  C;  and  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  rapt  for  not 
present  that  such  proceedings  were  thereupon  had  and  taken  in  the  ronendering. 
matter  of  the  said  petition,  that  afterwards,  to  wit,  on  the  said  16th  day 
of  June,  in  the  year  of  our  Lord  1852,  the  said  B.  C.  was,  by  the  said 
Court  of  Bankruptcy,  duly  declared  and  adjudged  bankrupt,  and  a  cer- 
tain day,  that  is  to  say,  the  6th  day  of  August  then  next  ensuing,  was 
the  day  thereupon  limited  by  the  said  Court  of  Bankruptcy  for  the  sur- 
render of  the  said  R.  C,  according  to  the  form  of  the  statute  in  such 
case  made  and  provided  ;  and  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present  that,  after  the  said  B.  C.  had  been  adjudged 
bankrupt,  as  in  this  count  mentioned,  and  before  the  commission  of  the 
offence  hereinafter  mentioned,  notice  of  the  said  B.  C.  having  been  so 
adjudged  bankrupt,  and  of  the  said  day  limited  for  his  said  surrender, 
was  IdPt  at  his  usual  and  last  known  place  of  abode  and  business,  to  wit, 
in  High -street,  Southampton,  aforesaid,  he  not  then  being  in  prison, 
and  notice  was  also  given  in  the  London  Gazette  of  the  filing  of  the 
said  petition,  and  of  the  sittings  of  the  said  Court  of  Bankruptcy,  to  wit, 
two  intended  sittings  in  the  matter  of  the  same  petition,  one  to  be  holden 
on  tlie  2nd  day  of  July  then  next  ensuing,  and  the  other  thereof  on  the 
said  6th  day  of  August ;  and  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present  that  the  said  B.  C,  having  been  so  adjudged 
bankrupt,  as  in  this  count  mentioned,  and  not  regarding  his  duty  in  that 
behalf,  did  not,  on  the  said  day  limited  for  his  said  surrender,  and  before 
three  of  the  clock  of  the  said  day,  surrender  himself  to  the  said  Court 
of  Bankruptcy,  as  he  could  and  might  and  ought  to  have  done,  that  is  to 
say,  at  the  parish  of  Saint  Michael  Bassishaw,  in  London,  and  within  the 
jurisdiction  of  the  said  Central  Criminal  Court,  but  then  and  there,  on 
the  said  6th  day  of  August,  a.d.  1852,  at  the  parish  last  aforesaid,  in 
London  aforesaid,  and  within  the  jurisdiction  of  the  said  Central  Criminal 
Court,  feloniously,  wilfully  and  contemptuously,  and  having  no  lawful 
impediment  whatever,  and  after  and  notwithstanding  that  the  said  notice 
in  that  behalf  mentioned  had  been  left  at  the  usual  and  last  known  place 
^f  abode  of  the  said  B.  C,  and  that  the  said  notice  was  so  given  in  the 
London  Gazette  as  aforesaid,  did  therein  make  default,  and  then  and  there, 
md  during  all  the  said  day  so  limited  for  the  said  surrender  of  the  said 
B.  C,  and  from  thence  hitherto,  feloniously,  wilfully  and  contemptuously 
lid  fail  and  alt<^ether  omit  to  surrender  himself  to  the  said  Court  of 
Bankruptcy,  nor  hath  he  hitherto  ever  surrendered  to  the  said  Court, 
with  intent,  by  means  of  the  said  felonious  omission,  to  defraud  the 
creditors  of  the  said  B.  C,  to  the  great  hindrance  and  perversion  of 
>ublic  justice,  in  contempt  of  our  said  Lady  the  Queen  and  her  laws, 
igainst  the  form  of  the  statute  in  such  case  made  and  provided,  aud 
igainst  the  peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 

Third  Count, — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
urther  present  that  heretofore,  and  before  and  at  the  time  of  the  com- 
nission  of  the  ofience  hereinafter  next  mentioned,  the  said  B.  C.  had 
yeen  and  was  adjudged  a  bankrupt,  and  that  the  6th  day  of  August, 
L.D.  1852,  was  the  day  limited  for  his  surrender  to  the  Court  of  Bank- 
ruptcy, to  wit,  the  Court  of  Bankruptcy  for  the  London  district  in 
^asinghall-street,  in  London,  and  within  the  jurisdiction  of  the  said 
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rupt for  not 
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Central  Criminal  Court,  according  to  the  form  of  the  statute  in  audi 
case  made  and  provided  ;  and  the  jurors  aforesaid,  upon  their  oath  afoe- 
said,  do  further  present  that,  after  notice  thereof  in  writing  had  beeo 
left  at  the  usual  and  last  known  place  of  ahode  of  the  said  B.  C,  he  not 
then  heing  in  prison,  and  after  notice  given  in  the  London  Gazette  of 
the  filing  of  the  petition  for  adjudication  of  hankruptcj  against  him,  to 
wit,  the  said  adjudication  under  which  he  the  said  R.  C.  had  heen  m 
adjudged  bankrupt,  and  of  the  sittings  of  the  court,  to  wit,  the  said 
Court  of  Bankruptcy,  he,  the  said  R.  C,  not  regarding  his  du^  in  tlHt 
behalf,  feloniously,  wilfully  and  without  any  lawful  impediment  whatever, 
did  fail  and  omit  to  surrender  himself,  and  did  not  surrender  himself  to 
the  said  Court  of  Bankruptcy  upon  the  said  day  limited  for  his  said 
surrender,  and  before  three  o'clock  of  the  said  day  ;  and  then  and  then^ 
to  wit,  on  the  said  last-mentioned  day,  at  the  parish  aforesaid,  in  Londoa 
aforesaid,  and  within  the  jurisdiction  of  the  said  Central  Criminal  Courts 
feloniously,  wilfully  and  contemptuously,  and  without  any  lawful  cansB 
or  impediment  whatever,  did  therein  make  default,  nor  hath  the  and 
R.  C.  ever  yet  so  surrendered  himself,  to  the  great  hindrance  and  per- 
version of  public  justice,  in  contempt  of  our  said  Lady  the  Queen  ini 
her  laws,  against  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  of  our  said  Lady  the  Queen,  her  crown  ibd 
dignity. 


No.  CIX. 

Iwliclmeid  for  obtaining  Goods  by  false  pretences^  the  pretence  ben^  thai  ik 
Defendant  was  bond  fide  carrying  on  a  Business  in  a  particular  shop^  ami  Ikd 
he  required  Goods  in  the  regular  course  of  such  Business  ;  whereas^  mfacL,  tin 
shop  was  taken  with  no  other  object  than  fraudulently  to  obtain  crediL 

(CENTRAL  Criminal  Court,)  Tu£  jurors  for  our  Lady  the  Queen  upoi 
J  to  wit.  J      their  oath  present,  that  heretofore,  and 

before  and  at  the  time  of  the  commission  of  the  offence  hereinafter  next 
mentioned,  W.  J.,  hereinafter  mentioned,  had  opened  a  certain  shop  as  and 
for  the  purpose  of  there  carrying  on  the  business  of  a  baker,  to  wit,  at  a 
certain  house  in  a  certain  street  called  Southampton-street,  in  the  pariah 
of  St.  Giles,  Camberwell,  in  the  county  of  Surrey,  and  the  said  W.J, 
late  of  tlie  parish  of  Paddington,  in  the  county  of  Middlesex,  laboorei; 
and  H.  K.,  late  of  the  same  place,  labourer,  b^ng  evil-disposed  penou^ 
and  intending  to  cheat  and  defraud  W.  P.,  on  the  6th  day  of  August, 
in  the  year  of  our  Lord  1852,  at  the  parish  last  aforesaid,  in  the 
county  of  Middlesex  aforesaid,  and  within  the  jurisdiction  of  the  said 
Central  Criminal  Court,  did  require  the  said  W.  P.  to  supply  to  the  said 
W.  J.,  on  credit,  ten  sacks  of  flour,  and  did  then  and  there  unlawfollj, 
knowingly  and  designedly,  falsely  pretend  to  the  said  W.  P.,  that  he  tbe 
said  W.  J.  was  then  really  and  in  truth  carrying  on  the  business  of  a 
baker  at  the  said  shop,  and  that  the  said  W.  J.  then  required  the  said 
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lour  for  the  purposes  of  the  said  business;  by  means  of  which  said     Ptecedenu, 

abe  pretences,  they  the  said  W.  J.  and  H.  K.  did  then  and  there  unlaw-         

lolly,  knowingly  and  designedly,  fraudulently  obtain  of  and  from  the  .  ^^'  ^'^* 
odd  W.  P.  ten  sacks  of  flour,  of  the  value  of  16/.,  of  the  goods  and  obtaSSg* goods 
shttttels  of  the  said  W.  P.,  with  intent  to  cheat  and  defraud  him  of  the  by  false 
uune;  and  whereas,  in  truth  and  in  fact,  the  said  W.  S.  was  not  then  pretenoo. 
really  and  in  truth  carrying  on  the  business  of  a  baker  at  the  said  shop,  ^^^ 
nor  did  the  said  W.  J.  require  the  said  flour,  or  any  flour  whatever  for  "*°°  * 

khe  purposes  of  the  said  dieged  business,  as  the  said  W.  J.  and  H.  K.  so 
Gidaely  pretended  as  aforesaid ;  and  whereas  the  fact  really  was  and  is, 
that  the  said  W.  J.  was  then  colourably,  and  not  in  reality,  carrjring  on 
the  said  business  at  the  said  shop,  and  was  so  colourably  carrying  on  the 
nid  business,  and  so  pretending  to  require  the  said  flour  as  aforesaid 
for  the  purposes  of  fraud  and  deceit,  and  for  no  lawful  or.  honest  purpose 
whatever ;  against  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and 
iignil^. 

Second  Count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
So  farther  present  that  the  said  W.  J.  and  H.  K.,  being  such  evil-disposed 
persons  as  aforesidd,  and  fraudulently  devising  and  intending  as  afore- 
Baid,  afterwards,  to  wit,  on  the  said  6th  day  of  August,  in  the  year  of 
oar  Lord  1852,  at  the  parish  aforesaid,  in  the  county  aforesaid,  and 
within  the  jurisdiction  of  the  said  Central  Criminal  Court,  did  request 
the  said  W.  P.  to  supply  to  the  said  W.  J.  ten  sacks  of  flour  and  ten 
quarters  of  oats,  upon  credit;  and  the  sud  W.  J.  and  H.  K.  did  then  '^'^  *»°°^ 
and  there  unlawfully,  knowingly  and  designedly,  falsely  pretend  to  the 
said  W.  P.  that  he  the  said  W.  J.  then  was  a  person  of  credit  and 
responsibility,  and  then  was  a  baker  carrying  on  his  business  at  South- 
ampton-street, in  the  parish  of  St.  Giles,  Camberwell,  in  the  county  of 
Surrey,  by  means  of  which  said  false  pretences,  they  the  said  W.  J.  and 
H.  K.  did  then  and  there  unlawfully,  knowingly  and  designedly,  frau- 
dulently obtain  of  and  from  the  said  W.  P.  ten  sacks  of  flour  of  the  value 
of  16/.,  and  ten  quarters  of  oats  of  the  value  of  9/.,  of  the  goods  and 
chattels  of  the  said  W.  P.,  with  intent  to  cheat  and  defraud  him  of  the 
same ;  whereas  in  truth  and  in  fact,  the  said  W.  J.  was  not  then  a  per- 
son of  credit  and  responsibility,  nor  was  he  a  baker  then  carrying  on 
his  business  at  No.  10,  Southampton-street  aforesaid,  or  elsewhere,  as 
the  said  W.  J.  and  H.  K.  so  falsely  pretended  as  aforesaid  ;  against  the 
form  of  the  statute  in  such  case  made  and  provided,  and  against  the 
peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 

Third  Count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  farther  present  that  heretofore,  and  before  and  at  the  time  of  the 
oonunission  of  the  offence  hereinafter  next  mentioned,  the  said  W.  J.  had 
opened  a  certain  shop  as  for  the  purpose  of  there  carrying  on  the  trade 
and  business  of  a  baker,  to  wit,  at  Southampton-street  aforesaid ;  and 
that  the  said  W.  J.  and  H.  E.,  being  evil-disposed  persons,  and  devising 
and  intending  as  aforesaid,  afterwards,  to  wit,  on  the  26th  day  of 
August,  in  the  year  of  our  Lord  1852,  at  the  parish  of  Paddington 
aforesaid,  in  the  county  of  Middlesex  aforesaid,  and  within  the  jurisdic- 
tion of  the  said  Central  Criminal  Court,  did  request  the  said  W.  P.  to 
supply  to  the  said  W.  J.,  on  credit,  fifty  quarters  of  oats ;  and  the  said 
W.J.  and  H. E.,  did  then  and  there  unlawfully,  knowingly  and  de- 
signedly, falsely  pretend  to  the  said  W.  P.,  that  he  the  said  W.  J.  was 
then  really  and  in  truth  carrying  on  business  at  the  said  shop,  and  was  Fourth  count 
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Prteedenii.     then  a  person  of  credit  and  responsibility,  and  to  whom  credit  might  be 

safely  given  for  the  said  oats ;  by  means  of  which  said  false  pretences, 

In^ctm^^fif      *^®^  *^®  ^^^  ^'  ^'  *°*^  ^*  ^^^^  ^^^  there  unlawfully,  knowinglj 

obtaining^ffooL  *"^  designedly,  fraudulently  obtain  of  and  from  the  said  W.  P.  filtj 

by  falM  quarters  of  oats  of  the  value  of  50/.,  of  the  goods  and  chattels  of  the  said 

pretenoeB.  W.  P.,  with  intent  to  cheat  and  defraud  him  of  the  same :  whereas,  in 

truth  and  in  fact,  the  said  W.  J.  was  not  then  really  and   in  troth 

carrying  on  any  business  at  the  said  shop  or  elsewhere.     And  wherets 

the  truth  really  was  and  is,  that  the  said  W.  J.  was  oolourably  and  not 

in  reality  carrying  on  such  alleged  business  as  aforesaid  for  the  purposes 

of  fraud  and  deceit,  and  for  no  honest  piurpose  whatever.     And  whereas, 

in  truth  and  in   fact,  the  said  W.  J.  was  jaot  a  person  of  credit  and 

responsibility,  nor  to  whom  credit  might  be  safely  given  for  the  said  oats, 

as  the  said  W.  J.  and  H.  K.  so  falsely  pretended  as  aforesaid ;  against 

the  form  of  the  statute  in  such  case  made  and  provided,  and  against  the 

peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 

Fourth  Count, — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present  that  the  said  W.  J.  and  H.  K.,  being  evil-disposed 
persons,  heretofore,  to  wit,  on  the  1st  day  of  September,  in  the  year  of 
our  Lord  1852,  at  the  parish  of  Paddington  aforesaid,  in  the  county  (d 
Middlesex  aforesaid,  and  within  the  jurisdiction  of  the  said  Ceotnl 
Criminal  Court,  unlawfully  and  wickwQy  did  conspire,  combine,  con- 
federate and  agree  together,  and  with  diivers  evil-disposed  persons,  bj 
divers  false  pretences  and  by  divers  unlawful  and  fraudulent  devices, 
arts,  means,  stratagems  and  contrivances,  to  acquire  and  get  into  their 
hands  and  possession,  of  and  from  the  said  W.  P.,  divers  large  quantities 
of  flour,  corn,  and  other  matters  and  things  of  great  value,  of  and 
belonging  to  the  said  W.  P.,  and  to  cheat  and  defraud  him  of  the  same; 
against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 
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L— ABDUCTION. 

No.  1. 

Of  a  WoffuoL,  on  account  of  her  Fortune,     (9  Oeo,  4,  c.  31,  «.  19.) 

MIDDLESEX, )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit^       j        oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord,  1853,  feloniously  and  from  motives  of 

>  The  ofiencfs  triable  at  the  assizes  only,  and  not  at  quarter  sessions,  are  treason,  ronrder,  capital 
f«looj,  felon  J,  which  when  committed  bj  a  person  not  previooiilj  convicted  of  felonj,  is  pnnbhable 
tkj  transportation  forlife;  and  the  following  oflfences: — 1.  Misprision  of  treason.  2.  Offences  against 
t^  Queens  title,  prerogatiye,  person,  or  Government,  or  against  either  Honse  of  Parliament. 
^  Offences  snbject  to  the  penalty  of  pnemanire.  4.  Blasphemy,  and  offences  against  religion. 
^  Administering  and  taking  unlawful  oaths.  6.  Perjury  and  subornation  of  pei^ury. 
7.  Making  or  suborning  any  other  person  to  make  a  false  oath,  affirmation,  or  declaration, 
jMuiiahable  aa  perjury  or  as  a  misdemeanor.  8.  Forgery.  9.  Unlawfully  and  maliciously 
^•tdiig  fire  to  crops  of  com,  grain,  or  pulse,  or  to  any  part  of  a  wood,  coppice  or  plantation  of 
trees,  or  to  any  heath,  gorse,  furze,  or  fern.  10.  Bigamy,  and  offences  against  the  laws  relating 
%o  marriage.  11.  Abduction  of  women  and  girls.  12.  Endeavouring  to  conceal  the  birth  of  a 
child.     13.  Offences  against  any  provision  of  the  laws  relating  to  bankrupts  and  insolvents. 

14.  Composing,    printing,    or    publishing    blasphemous,    seditious,    or    defamatory    libels. 

15.  Bribery.  16.  Unlawful  combination  and  conspiracies,  except  conspiracies  and  combina- 
tioos  to  commit  any  offence  which  when  committed  by  one  person,  may  be  tried  at 
the  quarter  sessions.  17.  Stealing,  or  fraudulently  taking  or  injuring  or  destroying 
vecorda  or  documents  belonging  to  any  court  of  law  or  equity,  or  relating  to  any  pro- 
ceeding therein.  18.  Stealing,  or  fraudulently  destroying  or  concealing  wills  or  testamen- 
%Brj  papers,  or  any  document  or  written  instrument  being  or  containing  evidence  of  the  title 
to  eoy  real  estate,  or  any  interest  in  lands,  tenements,  or  hereditaments:  (5  &  6  Vict,  c  38.) 
Ofleooes  under  9  &  10  Vict,  c  25,  for  preventing  malicious  injuries  to  person  and  property 
hj  fire  or  by  explosive  or  destructive  substances:  (see  sect.  15.) 

s  The  venue  in  the  margin  is  sufficient  without  stating  any  venue  in  the  body  of  the 
Sodietment,  except  where  local  description  is  necessary  (14  &  15  Vict.  c.  100,  s.  23),  and  no 
iadlctment  ahall  be  held  insufficient  for  want  of  a  proper  or  perfect  venue:  (id,  s.  24.)    If  the 

I  be  oommitted  within  a  city  which  is  also  a  county  of  itself,  state  **  City  of and 

vol*.  VI.  II 
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lacre  did  take  away  (''  iake  away  or  detain^  a  certain 
C.  D.  against  her  wUl,  with  intent  to  many  her  ("  marrff  or  defile,  or  i$ 
cause  to  be  married  or  defiled  by  any  other  person/'),  she  the  said  C.  D^ 
at  the  time  when  she  was  so  taken  away  having  a  certain  present  and 
absolute  legal  interest  in  certain  real  estate  (''aity  interesij  wkeikerkgd 
or  equitable,  present  or  future,  absolute,  eonditonal,  or  coniiMgemt  m 
any  real  or  personal  estate,"  or  being  '*  an  heireu  presumptive  or  next-cf- 
kin  to  any  one  having  such  interest") ;  against  the  form  of  the  statute  is 
soch  case  made  and  provided.  {Add  a  cousU  or  eaunis  varying  Ik 
intent,  if  it  be  doubt/td  upon  the  evidence.) 


No.  2. 
0/a  Girl  under  Sixteen  Years  of  Age.    (9  Oeo.  4,  e.  81,  «.  20.)  (>) 
( Venue,)     \  The   jurors    for    our    Lady    the    Queen    upon    tbeir 
to  wit.       j  oath  present,   that  A.   B.,   on  the  dtj 

of  ,  in  the  year  of  our  Lord  1853,  onlawfuUy  did  take  (**tahar 

cause  to  be  tahen  ")  C.  D.  out  of  the  possession  and  against  the  wiD  d 
£.  D.,  her  father  {**out  of  the  possession  and  against  the  will  af  ker 
father  or  mother,  or  of  any  other  person  having  the  lawful  care  or  charge 
of  her "),  she  the  said  C.  D.  then  being  an  unmarried  girl  under  the 
age  of  sixteen  years,  to  wit  of  the  age  of  fifteen  years  ;  against  the  fonn 
of  the  statute  in  such  case  made  and  provided. 


No.  3. 

Indictment  for  stealing  Children  under  the  Age  of  Ten  Years,     (9  Geo.  K^ 

c.  31,  «.  21.) 

( Venue,)     (  The   jurors    for    our    Lady    the    Queen    upon  tbdr 

to  wit.      J  oath  present,   that   A.  B.,   on    the  ^ 

of  ,  in  the  year  of  our  Lord  1853,  feloniously  and  malidooslj  did 


county  of  the  same  city,  to  wit  ; " — where  an  indictmeot  for  an  offenoe  eominitted  in  the  tmtti 
of  anj  citT  or  town-corporate  is  prefinTed  at  the  aaaiaea  of  the  adjoinmg  eoiuity,  meh  mtti 
of  the  citj  or  town  is  to  be  deemed  the  Tenne,  and  may  either  be  stated  in  the  mai|ciB  ef  d^ 
indictment,  with  or  without  the  name  of  the  coantj  in  which  the  oAnder  it  to  be  tried,  m\t 
stated  in  the  bodj  of  the  indictment  bj  way  of  Tenne:  (id.  a.  SS,  and  aw  14  &  15  VkL  c  U, 
a.  19.)  If  the  offence  be  committed  within  the  jorisdiction  of  the  Central  Grimiaal  Cm^ 
($ee  4  &  5  Will.  4,  c  36,  and  9  &  10  Vict.  c.  24,  as  to  snch  jariadietion)  state  "CoBil 
Criminal  Court,  to  wit/  and  allege  the  focts  to  hare  been  oommiticd  **  within  the  jviriieiia 
of  the  said  coort** 

It  is  not  necessaij  to  give  any  addition  to  the  aocosed,  nor  to  describe  him  as  ef  sij  yni 
or  county,  nor  to  use  the  words  *'  with  force  and  arms,**  or  "  against  the  peaee,*  nor  ts  rtia 
the  time  when  the  oflfenee  was  committed,  unless  time  is  of  the  esseoce  of  the  ofleoee:  (14  k  M 
Vict.  c.  100.)  It  is,  howeTer,  usual  to  state  a  day  and  year  on  which  the  cADoe  was  ccb- 
mitted,  but  no  advantage  can  be  taken  of  a  mistake  in  this  respect. 

No  indictment  shall  be  held  insuflScient  for  tl)e  insertion  of  the  words  *  i^ainst  the  ftns  d 
the  statute  '  instead  of  **  against  the  form  of  the  sUtutcs,"  or  vioe  send,  nor  fv  wast  flf  • 
proper  or  formal  conclusion:  (id.) 

C)  SeeR.r,MtmkUhw,92L,J.  115.M.C.;  17.Jur.35S,«ttowhat< 
nnder  this  sectioo. 
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bj  force  {^* force  or  fraud  ")  take  away  (''  lead  or  take  atoay^  or  decoy  or 
emiiee  away^  or  detain  **)  one  C.  D.,  a  child  then  under  the  age  of  ten 
jeara,  to  wit  of  the  age  of  seven  years,  with  intent  then  and  thereby 
to  deprive  one  £.  D.,  the  father  of  the  said  child  (*'  the  parent  or  parents^ 
or  any  other  person  having  the  lawful  care  or  charge  of  such  child^\ 
of  the  possession  of  the  said  child  ;  against  the  form  of  the  statute 
in  such  case  made  and  provided.  (2nd  Count.)  And  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  further  present  that  the 
said  A.  B.  on  the  day  and  year  aforesaid,  feloniously  and  mali- 
ciously did  by  force  take  away  the  said  C.  D.,  a  child  then  under 
the  age  of  ten  years,  to  wit  of  the  age  of  seven  years,  with  intent  then 
and  thereby  feloniously  to  steal,  take,  and  carry  away  divers  articles, 
that  is  to  say,  one  necklace*  {stating  the  articles)^  then  being  upon  the 
person  of  the  said  child  {**  any  article  upon  or  about  the  person  of  such 
child  to  whomsoever  such  article  niay  belong  ")  against  the  form  of  the 
statute  in  such  case  made  and  provided.^ 


iVwMbnCf. 


ABDUCnoV. 


IL— ABOMINABLE  CRIME,  ATTEMPTING  TO  OBTAIN 
MONEY  BY  ACCUSING  OF. 

{See  "Lbtteb,"  and  ''Unnatural  Offence.") 


m.— ABORTION. 


No.  1. 

For  administering  Poison  to  procure  Miscarriage*   (7  Will,  4  4*  1  Vi^ 

c.  85,  s.  6.) 

(F<0Mfe,)     )  The   jurors    for    our    Lady    the    Queen    ui>on    their 
to  wit      J  oath    present,   that    A.  B.,   on    the         *         day 

of  ,  in  the  year  of  our  Lord  1853,  feloniously  and  unlawfully  did 

•dminister  to  one  C.  D.  (*'  administer  to  her  or  cause  to  be  taken  by 
hef'*)  a  large  quantity  of  a  certain  noxious  thing  called  savin,  to  wit, 
ime  ounce  of  savin  {^^any  poison  or  other  noxious  thing  ^'^  with  intent 
then  and  thereby  to  procure  the  miscarriage  of  the  said  C.  D. ;  against 
the  form  of  the  statute  in  such  case  made  and  provided. 


ABoamos. 


*  It  it  not  necesiaiy  to  state  the  tsIoo  or  price  of  uiTthiiig  unless  it  be  of  the  essence  of  the 
iffnee:  (14  &  15  Vict  c  100,  s.  24.) 

*  The  same  section  of  the  sUtute  also  makes  it  felony  ftr  any  person  with  anj  snch  intent 
■a  •fufssBid  to  itceife  or  hariwor  anj  child,  **  knowing  the  same  to  hare  been  bj  force  or 
fend  led,  taken,  deoqyed,  entioed  away  or  detained  as  aforssaid."  The  indictmsnt  oo  socfa  a 
state  ef  fiicts  may  be  easily  framed  from  the  above  precedent. 

n2 


Precedents. 

ABOBTION. 


APFBNDUL 


▲OGBftABT. 


No.  2. 

Far  uiing  ImtmmenU  to  procure  Miicarriage.^    (7  WUL  4^1  Viet.  c.  85,  j.  6. 

(Venue,)  )  The  jurors  for  our  Lady  the  Qaeen  upon  thdr 
to  wit.       J  oath    present,    that   A.  B.,    on    the  day 

of  ,  in  the  year  of  our  Lord  1853,  feloniously  and  unlawfully  did 

use  a  certain  instrument  ('*  any  instrument  or  other  means  wkatsoeiet^)^ 
called  a  ,  with  intent  then  and  thereby  to  procure  the  miscarriage 

of  one  C.  D. ;  against  the  form  of  the  statute  in  such  case  made  and 
provided. 

{Add  a  second  count,  stating  it  to  be  ^^  a  certain  instrument  to  the 
jurors  aforesaid  unknown.") 


IV.— ABROAD,  OFFENCES  COMMITTED. 
(See  '<HiOB  Skas.") 


v.— ACCESSARY.' 
No.  1. 

Principal  in  the  Second  Degreed 

(After  stating  offence  of  the  principal  in  the  first  degree^  preetd 
thusy—Aad  the  jorors  aforesaid,  upon  their  oath  aforesiud,  do  furtbcr 
present,  that  E.  F.,  on  the  day  and  year  aforesaid,  feloniously  wis 
present,  aiding,  abetting,  and  assisting  the  said  A.  B.  to  do  and  comiDit 
the  [felony]  i^oresaid  [against  the  form  of  the  statute  in  such  case  made 
and  provided.] 


>  See  fbnn  in  Reg,  r,  Wett,  2  C.  &  Kir.  784. 

*  B/  14  &  15  Vict  c.  100,  8.  15,  any  nomber  of  i 


iriet  to  a  lUooy,  ma j  be  ckax|ii 
with  sabstaatiTe  felooies  in  the  same  indictment,  notwithstandiDg  the  priDdpal  feloa  ihafl  Mt 
be  indoded  in  the  same  indictment,  of  eball  not  be  in  costodj  or  amenam  to  jnatiee. 

*  In  treason  and  offenoee  below  felony,  and  in  all  feloniet  in  wbich  tbe  poniabflMtt  d 
principals  in  the  first  degree,  and  of  principals  in  the  eeoood  degree  is  tbo  same,  the  ipdictawrt 
maj  charge  all  who  are  present  and  abet  the  ftot,  as  principals  in  the  first  degree  (S  HawL  c  i5, 
fe.  64),  (protrided  the  ofleoce  admits  of  i  participation),  or  spesiaOlj  at  aidsn  and  absttPOi 
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No.  2. 


CI 


Pftoedmi§» 

AOCBHABT. 


Accessary  before  the  Fact^ 
(a)  INDICTMENT  OP,   TOGETHER  WITH  THE   PRINCIPAL. 

(After  charging  the  principal  with  the  offencCy  proceed  thus) — ^And  the 
jarors  aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that  E.  F., 
before  the  said  felony  was  committed  in  form  aforesaid,  to  wit,  on 
the  day  of  in  the  year  of  our  Lord  1853,  did  feloniously 

incite  and  procure  the  said  A.  B.  to  commit  the  said  felony  in  manner 
and  form  aforesaid  [against  the  form  of  the  statute  in  such  case  made 
and  provided.] 

(Jb)  INDICTMENT  OP,   AS  FOR  A   SUBSTANTIVE   FELONY,    UNDER  9   GEO.    4, 

c.  64,  8.  9. 
Same  €u  preceding  form,  concluding^  *^  against  the  form  of  the  statute 
in  such  case  made  and  provided."     The  principal^  if  unknown^  may  be 
described  oi  "  a  certain  person  {or  certain  persons)  to  the  jurors  afore- 
said unknown." 


No.  13. 
Accessary  after  the  Fact, 

(a)  INDICTMENT  OF,   TOGETHER  WITH   THE  PRINCIPAL. 

{After  charging  the  principal  tcith  the  offence,  proceed  thus) — And  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that  £.  F., 
well  knowing  the  said  A.  B.  to  have  committed  the  said  felony  in 
form  aforesaid,  afterwards  to  wit,  on  the  day  and  year  aforesaid,  did 
feloniously  receive,  harbour,  and  maintain  him  the  said  A.  B.  [against  the 
form  of  the  statute  in  such  case  nuide  and  provided.] 

{b)  INDICTMENT   OF,   AS  FOR  A   SUBSTANTIVE   FELONY,    UNDER    11     &   12 
VICT.   C.    46,    S.    2. 

Same  as  preceding  form^  concluding,  *'  against  the  form  of  the  statute 
in  such  case  made  and  provided."  The  principal,  if  unknown,  may  be 
described  a«  *'  a  certain  person  {or  certain  persons)  to  the  jurors  afore- 
said unknown." 


VL— ACCUSING  A  MAN  OF  AN  INFAMOUS  CRIME. 
{See  '^Letter"  and  '* Unnatural  Offence.** 


aU 


bflfere  the  fact  to  anj  feloDj  may  be  bdicted,  tried,  ooorioted,  and  puolihed  in 


cii  AFFENDlXk 


ALLBGIASCB. 

VIL— ACKNOWLEDGMENT  OF  RECOGNIZANCE. 


(See  "False  PEBSONAnoN.") 


VnL— ADMINISTERING  CHLOROFORM,  POISON,  &c- 
(.See  "  AsoBnoN,"  "  Chloroform,''  "  Poison.") 


IX.— ADMIRALTY. 
{SeeKiQU  Seas.) 


X.— ALLEGIANCE. 

Endeawmring  to  seduce  a  Soldier  from  hie  Allegiance,  tmder  37  Oeo.  3, 

c.  70, «.  1. 

{Venue,)     )  The    jurors    for    onr    Lady    the    Queen    upon    their 
to  wit.      J  oath    present,    that    A.  B.,  on   the  day 

of  ,  in  the  year  of  our  Lord  1853,  feloniously,  maliciously,  and 

advisedly  did  endeavour  to  seduce  one  C.  D.  (he  the  said  C.  D.  then 
being  a  person  serving  in  Her  Miyesty's  forces  by  land  {or  sea)^  from 
his  duty  and  allegiance  to  Her  said  Majesty),  he  the  said  A.  B.  at  the 
time  he  so  endeavoured  to  seduce  the  said  C.  D.  from  his  duty  and 
allegiance  as  aforesaid,  well  knowing  that  the  said  C.  D.  was  then  a 
person  serving  in  Her  said  Majesty's  forces  by  land  (or  sea) ;  against  the 
form  of  the  statute  in  such  case  made  and  provided. 


XL— ARSON. 
No.  1. 


For  eetting  Fire  to  a  Houee^  unth  intent  to  injure  any  Person,    (7  WiJl4^l  Vtet 

c.  89)  s.  3.) 

ABsoH.  {Venue,)     )  The    jurors    for    our    Lady    the    Queen    upon   their 

to  Wit.      J  oath    present,    that    A.  B.,  on    the  dtj 

of  » in  the  year  of  our  Lord  1853,  felonionalyy  unlawfully,  and 


AFFBNDDL  ClU 

malicioaslj  did  set  fire  to  a  certein  dwelling-hoase  {^*  any  house^  $table^ 
coach 'kausey  oui^houiCy  warehouse^  office^  shapy  miily  malthausey  hop-oasty 
bamy  orfftanaryy  or  to  any  huUding  or  erection  used  in  carrying  on  any 
trade  or  manufacturcy  or  any  branch  thereof y  whether  the  same  or  any 
of  them  respectivelj  shall  then  be  in  the  possession  of  the  offender,  or  in 
the  possession  of  any  other  person"  ;)  i^^^or  by  7  ^  S  Vict.  c.  62,  *.  1,  any 
hovely  ihed^  or  fold^  or  any  farm-buildingy  or  any  building  or  erection 
used  in  farming  land*'),  of  C.  D.,  situate  in  the  parish  of  ,  in  the 

coanty  of  ,  with  intent  thereby  then  and  there  to  injure  the  said 

C.  D.*  ("to  injure  or  defraud  any  persony^  e,  g.y  to  defraud  a  certain 
Insurance  Company y  called  );  against  the  form  of  the  statute  in 

such  case  made  and  provided.  {Sometimes  it  is  advisable  to  add  a  count 
for  attempting  to  set  fire  to  a  houscy  ^.y  under  9  S^  \0  Vict.  c.  25,  #.  7, 
ffide  pasty  p.  cvii.) 


No.  2. 
For  setting  Fire  to  a  Church  or  Chapel.    (7  Will,  4^1  VicL  c.  89,  s.  3.) 

( Venucy)     \  The    jurors    for    our    Lady    the    Queen    upon    their 
to  wit.      j  oath  present,  that  A.   B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1853,  feloniously,  unlawfully,  and 

maliciously  did  set  fire  to  a  certain  church  ("  any  church  or  chapely  or 
any  chapel  for  the  religious  worship  of  persons  dissenting  from  the  untied 
Church  of  England  and  Ireland'^  situate  in  the  parish  of  ,  in  the 

county  of  ;  against  the  form  of  the  statute  in  such  case  made  and 

provided. 


^No.  3. 

For  settitig  Fire  to  a  House,  some  Person  being  therein.    (7  WHl.  4  4-1  Vict. 

e.  89,  *.  2.) 

(Venucy)     )  The   jurors    for    our    Lady    the    Queen    upon    their 
to  wit      J  oath  present,   that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1853,  feloniously,  unlawfully,  and 

maliciously  did  set  fire  to  a  certain  dwelling-house  {^* any  dwelling-house'*) 
of  C.  D.,  situate  in  the  parish  of  ,  in  the  county  of  ,  one  E.  F. 

then,  to  wit,  at  the  time  of  the  committing  of  the  felony  aforesaid,  being 
in  the  said  dwelling-house  ;  against  the  form  of  the  statute  in  such  case 
made  and  provided.  (Tjf  there  is  any  doubt  as  to  any  person  having  been 
in  the  housCy  add  a  count  according  to  form  1,  p.  cii.,  ante.) 

>  What  it  properij  *'a  shed'  within  the  statute:  {Reg,  t.  Amot,  S  Cox  C. C.  SS2;  S  C. 
S  l>en.  C.  C.  65.)  What  la  not  a  **  shed,"  **  oatbouse,**  or  *<  stable:**  (lUg,  t.  Mmum,  2  Ccx 
C.C.  186.)  . 

'  Upoo  an  indictment  for  anon,  with  intent  to  injure  the  person  in  occupation,  prisoner  maj 
be  eonvicted,  thoogb  his  intent  is  prored  to  hare  been  to  obtain  a  reward  for  giring  the  earlksl 
ifitimatkin  of  a  fire  at  the  engine  station :  {Reg.  t.  Regtm,  4  Cox  C.  C.  335.) 
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No.  4. 
JW  setta^  Fire  to  a  ChoL    {See  R^,  v.  Ccmmfr^  3  Cox  C  C.  65.) 


No.  5. 

For  eetting  Fire  to  a  Railway  Station^  S(x,  tmder  the  firtt  eUnue  of  the 
14  ^  15  Vict.  c.  19,  «.  8. 

{Venucy)     )  The    jurors    for    our    Lady  the   Queen    upon   their 
to  wit.      J  oath    present,  that  A.  B.,   on    the  dij 

of  ,  in  the  year  of  oar  Lord  1853,  feloniously,  wilfully,  and  mali- 

ciously did  set  fire  to  a  certain  station  {**any  stoHon,  engitu^hotoe, 
warekousty  or  other  buUdmg'*\  in  the  parish  of  ,  in  the  conntf 

of  ,  then  and  there  belonging  ('*  belonging  or  appertammg")  to 

a   certain    railway   called   "The  Railway"    Coitjr   railwpf, 

dochj  canalj  or  other  navigation**),   and  then  being  the  prc^^rty  d 
the  Railway  Company ;  against  the  form  of  the  statute  in  auch  cue 

made  and  provid^. 


No.  6. 
For  setting  Fire  to  a  Coal  Mine.    (7  Will  4  ^  1  Vict  c.  89,  #.  9.) 

{Venue,)     )  The   jurors    for    our    Lady    the    Queen    upon    their 
to  wit.       f  oath   present,   that  A.  B.,   on   the  dir 

of  ,  in  the  year  of  our  Lord  1853,  feloniously,  unlawfully,  tod 

maliciously  did  set  fire  to  a  certain  mine  of  coal  (**  any  mine  of  coal  or 
cannel  coed*")  of  CD.,  situate  in  the  parish  of  ,  in  the  coos^ 

of  ;.  against  the  form  of  the  statute  in  such  case  made  and  provided. 
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No.  7. 
For  setting  Fire  to  a  Ship,^  (7  Will.  4  Sf  1  Vict.  c.  89,  8,  6.) 
[Vcjiue,)       TThe    jurors    for  our    Lady  the    Queen    upon    tlieir 
to  wit.        (     oath  present,   that  A.  B.,   on   the  day 

of  ,  in  the  year  of  our  Lord  1853,  feloniously,  unlawfully,  and 

maliciously  did  set  fire  to  ("  set  fire  to  or  in  anywise  destroy^)  a  certain 
ship  C'  any  ship  or  vessel^  whether  the  same  he  complete  or  in  an  unfinished 
ilate ;"  if  the  lattery  say^  "  the  same  then  being  %n  an  unfinished  state,^ 
called  "  The  Spitfire,"  then  being  the  property  of  C.  D.  ;  against  the 
form  of  the  statute  in  such  case  made  and*  provided. 


No.  8. 

For  settingFire  to  a  Ship  with  intent  to  prejudice  the  Owner  or  Underwriter, 
(7  Will,  4  4-  1  Vict,  c.  89,  s.  6.) 

(Venue,)      /The    jurors     for    our    Lady    the    Queen    upon    tlieir 
to  wit.        (     oath   present,    that  A.  B.,   on   the  day 

of  ,  in  the  year  of  our  Lord  1853,  feloniously,  unlawfully  and 

maliciously  did  set  fire  to  ("  set  fire  to,  cast  away,  or  in  anywise  destroy  ^^) 
a  certain  ship  (**  any  ship  or  vessel,**)  called  "  The  Spitfire,"  then  being 
the  property  of  C.  D.,  with  intent  thereby  then  to  prejudice  the  said  C.  D., 
the  owner  [^^  owner  or  part  owner**)  of  the  said  ship  [or  "one  E.  F.,  the 
owner  of  certain  goods,  then  laden  and  being  on  board  the  said  ship,"  or 
"  one  E.  F.,  who  had  before  then  underwritten  a  certain  policy  of  insurance 
on  the  said  ship,"  {or  "  on  the  freight  of  the  said  ship,  or  on  certain  goods 
then  being  on  board  the  said  ship  "),  which  said  policy  was  then  in  full 
force  and  operation,"  ("  the  owner  or  part  owner  of  such  ship  or  vessel, 
or  of  any  goods  on  board  the  same,  or  any  person  that  hath  underwritten 
or  shall  underwrite  any  policy  of  insurance  upon  such  ship  or  vessel,  or 
on  the  freight  thereof,  or  upon  any  goods  on  board  the  same**)']  against 
the  form  of  the  statute  in  such  case  made  and  provided. 

Note, — The  intent  may  be  stated  in  different  ways  in  difierent  counts. 


No.  9. 
For  setting  Fire  to  Ships  of  War,  j-c. 
An  indictment  for  burning  ships  of  war  may  be  in  the  same  form  as 
the  preceding  one,  except  as  to  the  description  of  the  property,  viz. :  "  any 

»  All  offences  alleged  to  hare  been  committed  on  the  high  seas,  and  other  places  within  the 
jurisdiction  of  the  Admiralty  of  England,  may  be  inquired  of,  heard  and  determined  by  the 
judges  of  assize,  and  the  Tenne  laid  in  the  margin  shall  be  the  same  as  if  the  offence  had  been 
eommitted  in  the  ooanty  where  the  trial  is  had,  and  all  material  facts,  which  in  other  indict- 
msnU  woold  be  aTerred  to  hare  taken  place  in  Che  connty  where  the  trial  ia  had,  shall  be  arerred 
to  fcAve  tAen  place  «  on  the  high  seas:"  (7  &  8  Vict.  c.  2,  ss.  1  &  2.)  See  11  &  12  Vict 
c  42,  s.  2,  as  to  the  apprehension  and  commitment  of  persons  charged  with  offeoeea  committed 
oo  the  high  seas. 
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Fnoeienig,     of  Her  MajtMt^i  veuels  of  trar,  tJi  Her  MajeU^i  dodiyard$  or  awn 

private  yardsy  or  any  timber  there  placed  for  Intildimg  or  repairimg  die 

^^^^'  same,  or  any  miiitary,  naval^  or  victualling  stores,  or  other  mumitioms  of 
war,  or  any  place  where  the  same  shall  be  hept  .***  (12^  Geo.  3,  c  24.  s.  1.) 
And  the  same  as  to  setting  on  fire  *'  any  of  the  works  or  oMy  ship  or 
other  vessel  lying  in  or  being  on  the  canal,  or  in  amy  of  the  dodks,  basinty 
cuts,  or  other  worhs,**  constrncted  by  virtue  of  39  Geo.  3,  c  69,  for  regu- 
lating the  port  of  London.  And  the  same  as  to  setting  fire  to  ^  019 
magazine  or  store  of  powder,  or  ship,  boat,  hetch,  hoy  or  vessel,  or  the 
tackle  or  Jumiture  thereunto  belonging,  not  appertaining  to  an  enemy  m 
rebel  r  (22  Geo.  2,  e.  33,  arL  25.) 


No.  10. 
Forsettii^FiretoaShip,withiutemttoMwrder.    (7  Will  ^^l  Fic^.  c. 89, <. i) 

{Venue,)      TThe   jurors  for     our    Lady    the     Queen    upon   thor 
to  wit       \     oath  present,   that  A.  B.,  on  the  dij 

of  ,  in  the  year  of  our  Lord  1853,  feloniooslj,  nnlawfullj,  and 

malicioualj  did  set  fire  to  (*'  setjire  to,  east  away,  or  in  anywise  destroy^) 
a  certain  ship  (''  any  ship  or  vessel'^  called  **  The  Spitfire,"  then  bein; 
the  prq>ert7  of  C.  D.,  with  intent  thereby  felonioasiy,  wilfully,  and  d 
his,  the  said  A.  B.'s,  malice  aforethought,  to  kill  and  murder  one  £.  F^ 
then  being  in  the  said  ship  (or  ^  whereby  the  life  of  one  £.  F.,  then  beia^ 
in  the  said  ship,  was  endangered");  against  the  form  of  the  statute  ii 
such  case  made  and  provided. 


Na  11. 

For  setting  Fire  to  Stacis  of  Com,  jr.    (7  WUl.  4  $•  1  Viet  c.  89,  s,  la)  (') 

(Venue,)      fTHE   jurors    for    our    Lady    the    Queen    upon    ibcir 
to  wit.       )      oath    present,    that    A.    B.,    on    the  6sj 

of  ,  in  the  year  of  our  Lord  1853,  feloniously,  unlawfully,  lod 

maliciously  did  set  fire  to  a  certain  stack  of  wheat  (^*  any  siaeh  {fcor% 
grain,  pulse,  tares,  straw,^  haulm,^  stubble,  furze,  heatk,  fern,  hay,  tmf. 
peat,  coals,  charcoal,  or  wood  or  any  steer  of  wood**)  then  being  tbe 
property  of  C.  D.,  against  the  form  of  the  statute  in  such  case  made  and 
provided. 

Uoder  ibis  Mctko  the  intent  need  not  be  stated  :  (JL  t.  NenU,  1  libew  C  C.  45flL)    Tkt 
Doe  is  not  ofa  local  nature  :  {IL  t.  WooAeard,  1  Moo.  C.  C.  SSS.) 
'  Sedge  and  rushes  aie  not  straw  within  the  meaning  of  thia  stntnicv  vbidi  k  coniBid  ts  At 
ilnnrofwbcat.oats,barle7,  andrye:  ( JS^.  t.  IMifodfc,  2  Cor  a  a  5S.> 

*  See  indictment  for  firing  a  stack  of  haalm:  (A^l  t.  Mmuom,  2  Cok  C  C  18Cw) 
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No.    12. 

For  getting  Fire  to  Farm  Produce,  ^.  in  Farm  Btdldings,   (7^8  Vict, 

c.  62,  8.  2.y 

(Feittfe,)      (The    jurors    for    our    Lady    the    Queen    upon   their 
to  wit.       \     oath    present,    that    A.   B.,    on    the  daj 

of  ,  in  the  year  of  our  Lord  1853,  feloniously,  unlawfully,  and 

maliciously  did  set  fire  to  a  stack  of  wood  (^^any  hay^  straWy  tooody  or 
other  vegetable  produce,  being  in  any  farm-house  or  /arm-buiiding,  or 
any  implement  of  husbandry,  being  inany  farm -house  or  farm-building'*) 
then  being  the  property  of  C.  D.,  and  then  being  in  a  certain  farm-build- 
ingy  to  wit,  a  barn  of  the  said  C.  D.,  situate  in  the  parish  of  ,  in 

the  county  of  ,  with  intent  thereby  to  set  fire  to  the  said  farm- 

building,  and  to  injure  the  said  C.  D.  ('^  with  intent  thereby  to  set  fire  to 
much  farm-house  or  Jarm-bmlding,  and  to  injure  or  defraud  any  person  "); 
against  the  form  of  the  statute  in  such  case  made  and  provided. 


No.   13. 

For  setting  Fire  to  Crops,   {7  fr  ^  ^^*  4,  c.  30^  s,  17.) 
( Venue^      (  The    jurors    for    our    Lady    the    Queen    upon    tlieir 
to  wit.        (      oath    present,    that    A.    B.,    on    the  day 

of  ,  in  the  year  of  our  Lord  1853,  feloniously,  unlawfully,  and 

maliciously  did  set  fire  to  a  certain  crop  of  wheat  ("  any  crop  of  com, 
grcuHj  or  pulse,  whether  standing  or  cut  down,  or  any  part  of  a  wood, 
coppice,  or  plantation  oftrees^  or  any  heath,  gorse,  furze,  orfem^  where- 
soever the  same  may  be  growing "),  then  being  the  property  of  E.  F., 
and  then  standing  and  growing  in  the  parish  of  ,  in  the  county 

of  ;  against  the  form  of  the  statute  in  such  case  made  and  provided. 


XIL— ATTEMPTS  TO  COMMIT  OFFENCES.* 

No.  1. 

For  attempting  to  set  Fire  to  Buildings,  ^.     (9  ^  10  Vict,  c.  25,  *.  7.) 

{Venue,)      (The    jurors    for    our    Lady    the    Queen    upon    then- 

to  wit.        (      oath    present,    that    A.    B.,    on    the  day 

of  in  the  year  of  our  Lord   1853,  feloniously,  unlawfully,  and 

maliciously  did  attempt  by  then,  &c  (state  the  overt  act — "  by  any  overt 

1  Uoder  this  statate  the  intettt  miut  be  stated,  and  the  offence  is  one  of  local  deecriptiofi: 
(R  T.  Woodioard,  I  Moo.  C.C.  323;  /?.  r.NeviU,  1  Moo.  458.) 

«  Bf  14  &  15  Vict  c.  106,  s.  9,  "if  on  the  trial  of  any  person  charged  with  any  fWony  or 
misdemeanor,  it  shall  appear  to  the  jury  upon  the  eridence  that  the  defendant  did  not  complete 
the  oAoce  charged,  bat  that  he  was  goilty  only  of  an  attempt  to  commit  the  same,  soch 

o  2 


ATTBMFTB  TO 

COMMIT 

OFFEMCBS. 


Cviil  APPENDIX. 

PrecedentM.    acf")^  feloniously,  unlawfully,  and  maliciously  to  set  fire  to  a  certain 

• dwelling-house,  ("  any  building^  vessel,  or  mine,  or  any  stack  or  steer,  or 

ATTK3IPT8  TO  ^^^^  Vegetable  produce  of  stick  kind,  and  witk  suck  intent,  tkat  if  the 
'^^^^         offence  were  complete  tke  offender  would  be  gtiiliy  of  felony  and  liable  to 
be  transported  beyond  the  seas  for  tke  term  of  kisnatural  life/')  then  bdng 
the  property  of  E.  F.,  and  situate  in  the  parish  of  in  the  ooontj 

of  with  intent  thereby  then  to  injure  the  said£.F.;  against  the 

form  of  the  statute  in  such  case  made  and  provided. 


COMMIT 
OFFEXCES. 


No.  2. 

For  attemptittg  to  Droion  with  intent  to  Murder,    (7  Witt,  4  if  I  VicL  c.  85,  t,  3.) 
(Venue,)      J  The    jurors    for    our    Lady    the     Queen    upon    their 
to  wit.        (     oath    present,    that    A.    B.,    on    the  daj 

of  in  the  year  of  our  Lord  1853,  feloniously  and  unlawfully  did 

attempt  to  drown  ("  drotcn,  suffocate,  or  strangle ")  one  C.  D.,  with 
intent  then  and  thereby  feloniously,  wilfully,  and  of  his,  the  said 
A.  B/s  malice  aforethought,  to  kill  and  murder  the  said  C.  D. ;  agaiost 
the  form  of  the  statute  in  such  case  made  and  provided. 


No.  3. 

For  attemjjting  to  Shoot  with  intent  to  Murder,      (7  WiU,  4^1  VicL  c.  85,  i,  1) 
(Venue,)      JThe   jurors    for     our    Lady    the    Queen    upon    thdr 
to  wit.        (      oath    present,    that    A.    B.,     on    the  day 

of  in  the  year  of  our  Lord  1853,  did  by  drawing  the  trigger 

('^drawing  tke  trigger  or  in  any  other  manner^)  of  a  certain  jM^ 
("  any  kind  of  loaded  fire-arms'*),  then  loaded  with  gunpowder  and  one 
leaden  bullet,  feloniously  and  unlawfully  attempt  to  discharge  the  and 
pistol  at  one  C.  D.,  with  intent  then  and  thereby  feloniously,  wilfoOj* 
and  of  his  the  said  A.  B.'s  malice  aforethought,  to  kill  and  murder  tbt 
said  C.  D.,  against  the  form  of  the  statute  in  such  case  made  tod 
provided.  {Add  counts  for  attempting  to  skoot  wiik  intent  to  maim.  It 
disfigure,  to  disable,  and  to  do  grievous  bodily  karm. — See  post.) 

person  shall  not,  by  reason  thereof,  be  entitled  to  be  acquitted,  but  the  joty  shall  be  at  Gbstr 
to  return  as  their  verdict,  that  the  defendant  is  not  gnilty  of  the  felonj  or  mjin^'i— — ' 
charged,  bnt  is  gniltj  of  an  attempt  to  commit  the  aame;  and  tbereapoo  aiftch  pcnoo  sbaflit 
liable  to  be  panished  in  the  same  manner  as  if  he  had  been  oonvictcd  iipoo  an  indicnMit 
for  attemptini;  to  commit  the  particolar  felonj  or  misdemeanor  charged  in  the  aid  ii  ~ 
and  no  person  bo  tried  as  herein  lastly  mentioned  shall  be  liable  to  be  aftcrwaida  ] 
for  an  attempt  to  commit  the  felony  or  misdemeanor  for  which  he  was  ao  tried.* 


APFBNDDC  CIX 


No.  4. 


ATTEMPTS  TO 
COMMIT 


For  aUemphng  to  Poison  with  intent  to  Murder.    (7  WiU.  4  ^  1  Vict.  c.  85,  s.  3.)     omacEa. 
{Venue,)     1  The     jurors    for    our    Lady    the    Queen    upon    their 
to  wit.       J       oatii    present,    that    A.    B.,    on    tiie  daj 

of  in  the  year  of  our  Lord  1853,  feloniously  and  unlawfully  did 

attempt  to  administer  to  one  C.  D.,  a  certain  quantity  of  a  certain  deadly 
poison  called  arsenic  (*'  ant/  poison  or  other  destructive  thing ")  with 
intent  then  and  thereby  feloniously,  wilfully,  and  of  his  the  said  A.  B.'s 
malice  aforethought  to  kill  and  murder  the  said  C.  D. ;  against  the  form  of 
the  stAtute  in  such  case  made  and  provided. 


Xin.— BANKRUPTCY,  OFFENCES  AGAINST  THE  LAW  OF. 

No.  L 

Against  a  Bankrupt  for  embezzling  a  part  of  his  Estate  to  the  value  of  Ten  Founds. 
(12^-13  Vict.c.  106,  «.  251.)' 
{Venue,)     1  The  jurors  for  our  Lady  the    Queen  upon    their  oath  bajikbuptct. 
to  wit.       J       present,   that   heretofore   and  before  the   committing 
of  the  offence  hereinafter  mentioned,   to   wit,   on   the  day 

of  in  the  year  of  our  Lord  1853,  A.  B.,  being  a  trader  within  the 

meaning  of  the  laws  relating  to  bankrupts,  was  indebted  to  C.  D.  in  a 
certain  sum  of  money  exceeding  the  sum  of  fifty  pounds,  to  wit,  in  the 
sum  of  sixty  pounds,  for  the  price  of  certain  goods  before  then  sold  and 
delivered  by  the  said  C.  D.  to  the  said  A.  B.  {or  as  the  case  may  he) ; 
and  that  the  said  A.  B.,  being  such  trader  and  being  indebted  as  afore- 
said, afterwards,  to  wit,  on  the  day  and  year  aforesaid,  did  commit  an  act 
of  bankruptcy,  that  is  to  say,  by  departing  from  his  dwelling-house  with 
intent  thereby  to  delay  his  creditors  (or  as  the  case  may  be,)  And  the 
jarors  aforesaid  upon  their  oath  aforesaid,  do  further  present  that  after- 
wards, to  wit,  on  the  day  of  in  the  year  aforesaid,  a  petition  for 
adjudication  of  bankruptcy  against  the  said  A.  B.  was  filed  in  the  Court  of 
Bankruptcy  in  Basinghall-street  in  the  city  of  London  (or  "  the  District 
Court  of  Bankruptcy  at  in  the  county  of  ") ;  and  the  said  A.  B. 
was  thereupon,  to  wit,  on  the  day  of  in  the  year  aforesaid, 
by  a  certain  adjudication  in  writing  under  the  hand  of  E.  H.,  Esq.,  in 
due  form  of  law,  adjudged  and  declared  a  bankrupt,  he  the  said  E.  H., 
Esq.,  then  being  a  Commissioner  of  Her  Majesty's  Court  of  Bankruptcy, 
and  the  said  Court  of  Bankruptcy  and  the  said  E.  H.  respectively,  then 
and  there  being  duly  authorized  and  empowered  to  make  such  adjudica- 

1  The  proceedings  in  bankruptcy  are  set  out  in  tbis  and  the  snbtieqaent  formSf  bat  it  seems 
to  be  sofficient  to  say,  that  the  prisoner  was  adjudged  bankmpt  as  in  that  part  of  the  pre- 
cedent which  relates  to  the  adjudication:  (see  Reg.  r.  Hilton^  2  Cox  G.C.  318  on  secL  32  of 
5  &  6  Vict  c.  122,  which  corresponds  with  this  section  (251),  and  sects.  252  and  253  in  thia 
respect.)  The  case  of  R.  r.  Jonet  (4  6.  &  Ad.  345),  which  is  cited  in  several  text  hooka  as 
an  natboritj  for  requiring  the  proceedings  to  be  set  out,  was  decided  upon  6  Geo.  4,  c  16, 
and  maj  probablj  be  distinguished  upon  that  ground  ;  until,  howerer,  a  decision  of  the  Court 
liar  Crown  Cases  Reserved  has  settled  this  point,  it  will  be  safer  to  frame  the  indictment  as  in 
the  above  precedents,  adding  counts  in  a  more  general  form. 


ex  APPENDIX. 

PreoedaUt,  tion  in  that  behalf,  and  to  act  in  the  prosecution  of  the  said  petition  ;*  and 
the  said  A.  B.  so  being  adjudged  bankrupt  as  aforesaid,  afterwardS)  to 
wit  on  the  daj  and  year  last  aforesaid,  did  feloniously  embezzle  {^''remove, 
conceal,  or  embezzle  ")  a  certain  part  of  his  personal  estate  to  the  value 
of  10/.,  that  is  to  saj,  one  gold  watch  of  the  value  of  10/.,  with  intent 
to  defraud  the  creditors  of  him  the  said  A.  B. ;  against  the  form  of  the 
statute  in  such  case  made  and  provided. 


BAHKBUPTCr. 


No.  2. 

Against  a  Bankrupt  fornot  surrendering.     (12  J-  13  Vict.  c.  106,  s,  26  J.)* 
{As  in  preceding  form  to*.)  And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present,  that  thereupon,  to  wit,  on  the  daj 

of  ,  in  the  year  of  our  Lord  1863,  a  duplicate  of  the  said  adjudica- 

tion of  bankruptcy  was  served  personally  upon  the  said  A.  B.,  so  adjudged 
bankrupt  as  aforesaid  ("  or  by  leaving  the  same  at  the  usual  or  last  known 
place  of  abode  or  place  of  business  of  such  person  ")  ;  and  that  no  cause 
having  been  shown  to  the  said  Ck>urt  of  Bankruptcy  for  the  annolling  of 
the  said  adjudication,  the  said  Court  of  Bankruptcy  after  the  expiration  of 
seven  days  from  the  service  of  the  said  duplicate  of  adjudication  as  afore- 
said, to  wit,  on  the  day  of  in  the  year  last  aforesaid,  did  cause 
notice  of  tlie  said  adjudication  to  be  given  in  the  London  Gazette,  and  did 
thereby  appoint  two  public  sittings  of  the  said  Court  of  Bankruptcy  for 
the  said  A.  B.  to  surrender  and  conform  according  to  law,  the  first  of  which 
said  sittings  was  thereby  then  appointed  for  the  day  of  then 
instant,  at  the  hour  of  eleven  of  the  clock  in  the  forenoon  thereof  preciselj, 
and  the  last  of  which  said  sittings  was  thereby  then  appointed  for 
the  day  of  then  next,  at  the  hour  of  eleven  of  the  clock,  in  the 
forenoon  thereof  precisely,  which  said  last-mentioned  day  was  a  day  not 
less  than  thirty  days  and  not  exceeding  sixty  days  from  the  said  notice 
and  advertisement  in  the  said  London  Gazette  as  aforesaid,  and  was  tlie 
day  limited  for  the  surrender  of  the  said  A.  B.  And  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  further  present  that,  afterwards,  and  after 
such  notice  had  been  given  in  the  London  Gazette  as  aforesaid,  to  wit,  oo 
the  day  of  in  the  year  aforesaid,  notice  in  writing  of  his  the 
said  A.  B.,  having  been  so  adjudged  bankrupt,  and  of  the  said  sittings  tf 
the  said  Court  of  Bankruptcy,  was  left  at  the  usual  place  of  abode  of  the 
said  A.  B.,  to  wit,  in  street,  in  the  parish  of  in  the  couot^ 
of  (he  the  said  A.  B.,  not  then  being  in  prison),  ("  served  upon  km 
personally,  or  left  at  the  usual  or  last  known  place  of  abode  or  busimfi 
of' such  person,  or  personal  notice  in  cafe  such  person  be  then  m  prifon  ") 
by  which  said  last- mentioned  notice  he  the  said  A.  B.  was  required 
personally  to  be  and  appear  before  E.  H.,  Esq.,  (he  the  said  £.  H.  then 

>  See  as  to  last  day  for  examination.  Chitt7*s  Criminal  Law,  vol.  2,  p.  523  (Ed.  1816); 
Reg.  V.  Kmrick  (1  Cox  C.C.  146);  JL  ▼.  Dealtry  (2  Cox  C.  C.  428)  ;  R.  v.  BUtom  (S  Ctf 
C  C.  318.)  The  venae  most  be  laid  in  the  coanty  in  which  the  court  to  which  the  buknpt 
should  have  surrendered  is  situate  :  (/2.  t.  MUner  (2  C.  &  Kir.  310.)  A  count  in  a  nxn 
/general  form  maj  be  added  by  stating;  in  substance  that  the  adjudicatioo  remaimnf  in  fvll 
force,  notice  was  given  in  the  London  Gazette  of  the  sittings  of  the  court,  and  was  thsn  {iva 
to  the  bankrupt,  but  that  he  did  not  surrender'  on  the  daj  limited  for  that  purpose,  or  on  anf 
other  daj. 


APPENDIX.  CXI 

being  a  commissioner  acting:  in  the  prosecution  of  the  said  petition  for     Pneedemu. 
adjadication  of  bankruptcy)  on  the  said*         day  of  then  instant,  at  g^^^^^j^. 

eleven  of  the  clock  in  the  forenoon  precisely,  and  on  the  said  *  day 

of  then  next,  at  eleven  of  the  clock  in  the  forenoon  precisely,  at 

the  said  Coart  of  Bankruptcy,  then  and  there  to  be  examined,  and  to 
make  a  fall  and  true  discovery  and  disclosure  of  all  his  the  said  A.  B.'s 
estate  and  effects.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  the  said  A.  B.  so  being  adjudged  bankrupt,  and 
the  said  notices  having  been  so  left  and  given  as  aforesaid,  although 
the  said  Court  of  Bankruptcy  did  sit  on  the  said  ^  day  of         in 

the  year  aforesaid,  at  the  hour  of  eleven  of  the  clock  in  the  forenoon  of 
the  said  day,  and  from  thence  until  the  hour  of  three  of  the  clock  in  the 
said  day,  at  Basinghall-street,  in  the  city  of  London,  he,  the  said  A.  B., 
(not  having  any  lawful  impediment  to  his  surrender  proved  to  the  satis- 
faction of  the  said  Court  of  Bankruptcy,  or  allowed  by  the  said  Court 
of  Bankruptcy)  feloniously  did  not  on  the  said  day  of  so 

limited  for  the  surrender  of  him  the  said  A.  B.  as  aforesaid,  and  before 
three  of  the  clock  of  that  day  surrender  himself  to  the  said  Court  of 
Bankruptcy,  but  wholly  neglected  and  omitted  so  to  do,  and  altogether 
failed  to  surrender  himself  at  any  period  whatsoever  on  the  said  day, 
nor  hath  he  as  yet  surrendered  himself  to  the  said  court,  with  intent 
thereby  then  to  defraud  tlie  creditors  of  him  the  said  A.  B.  ;^  against  the 
form  of  the  statute  in  such  case  made  and  provided. 


No.  3. 
Agaiiut  a  Bankrupt/or  not  submitting  to  be  examined.  (12  Sf  IS  Vict,  c.  1 06,  s,  25 1 .) 
This  may  be  framed  from    the   last  precedent.     (See  /?.  ▼.  IlUton^ 
2  Cox  C.  C.  318  ;  R.  v.  Kenrick,  I  Cox  C.  C.  146.) 


No.  4. 
Against  a  Bankrupt  for  not  discovering  his  Property,  <  1 2  jr  1 3  Vict,  r.  1 06, «.  25 1 . ) 
(As  inform  1,  ante,  p.  cix.  to*,)  And  afterwards,  and  within  the  time 
limited  by  law  in  that  behalf,  to  wit  on  the  day  and  year  aforesaid,  the 
said  A.  B.  surrendered  himself  to  the  said  court  and  was  then  and  there 
duly  sworn,  and  then  submitted  himself  to  be  examined  before  the  said 
court,  and  was  then  and  there  examined  as  to  and  respecting  his  real  and 
personal  estate  :  and  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  the  said  A.  B.,  before  the  time  of  his  said  examina- 
tion, to  wit,  on  the  day  of  in  the  year  aforesaid,  was  possessed 
of  certain  personal  estate,  to  wit  (state  property  concealed),  and  that 
on  the  day  and  year  last  aforesaid,  and  before  his  said  examination,^  he 
disposed  of  the  same  to  a  certain  person,  to  wit,  E.  F.  (or  '*  a  person  [or 

>  This  is  the  daj  of  the  first  sittiDfi:. 

*  Tb'is  is  the  day  of  the  second  sittinf^,  being  the  one  limited  for  the  surrender. 

s  An  intent  to  defnud  creditors  must  be  alleged :  (R,  v.  HiUf  6  Gar.  &  Kir.  16S  ; 
B.  r,  BUUm,  tupra.) 

«  It  is  necessary  to  show  that  he  disposed  of  the  property:  (R.  ▼.  Barrii.  3  Cox  C.  C.  565; 
19  L.  J.  1 1,  M.  C.  ;  1  Den.  C.  C.  461.) 
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PneedetUs.    persons]  to  the  jurors  aforesaid  unknoum  "),  and  that  the  said  personal 

estate  was  not,  nor  was  anj  part  thereof^  reallj  or  bond  fide  sold  or 

BANKBUPTOT.  dispossd  of  in  the  way  of  his  the  said  A.  B.'s  trade,  or  laid  out  in  the 
ordinary  expenses  of  his  family.  And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present,  that  the  said  A.  B.  upon  and  at  the 
time  of  his  said  examination,  and  being  so  sworn  as  aforesaid,  feloniously 
did  not  discover  how  or  to  whom,  or  upon  what  consideration,  or  at  what 
time  or  times  he  disposed  of,  assigned,  or  transferred  the  said  personal 
estate  so  disposed  of  as  aforesaid,  with  intent  thereby  then  to  defraud 
the  creditors  of  him  the  said  A.  B. ;  against  the  form  of  the  statute  in 
such  case  made  and  provided. 


No.  5. 
Against  a  Bankrupt  for  obtaining  Goods  on  credit  by  false  pretences,  {s.  253.) 
(As  inform  1,  page  cix.,  to  •)— And  the  jurors  aforesaid,  upon  their 
oatii  aforesaid,  do  further  present,  that  the  said  A.  B.,  within  three 
months  next  preceding  the  filing  of  the  said  petition  for  adjudication  of 
bankruptcy,  and  whilst  he  was  such  trader  as  aforesaid,  to  wit,  on 
the  day  of  ,  in  the  year  of  our  Lord  1853,  wilfully,  wickedly, 

and  unlawfully,  under  the  false  colour  and  pretence  of  carrying  on  busi- 
ness, and  dealing  in  the  ordinary  course  of  trade,  did  obtain  on  credit 
from  E.  F.  and  G.  H.  divers  goods  and  chattels,  whereof  the  said  E.  F. 
and  G.  II.  then  were  the  owners,*  with  intent  then  and  thereby  to  defraud 
the  said  E.  F.  and  G.  II.  thereof  to  the  damage  of  the  said  E.  F.  and  G.  EL, 
and  against  the  form  of  the  statute  in  such  case  made  and  provided. 

{Second  count  upon  the  same  section,  for  removing  the  goods  so  obtained; 
proceed  as  in  preceding  count  to  the  asterisk,  omitiifig  that  the  goods 
were  obtained  within  three  months  from  filing  petition,  and  omitting  also 
the  words,  "  wilfully,  wickedly  and  unlawfully  under  the  false  colour 
a?id  pretence  ofcarryijig  on  business,  atid  dealing  in  the  ordinary  course 
of  traded''  and  say  instead  of  these  words,  "  in  the  ordinary  course  of 
his  said  trade,'^)  * — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  afterwards  the  A.  B.,  said  within  three  months 
next  preceding  the  filing  of  the  said  petition  for  adjudication  of  bank- 
ruptcy, to  wit,  on  the  day  of  ,  in  the  year  aforesaid,  he  the 
said  A.  B.,  then  knowing  that  the  said  goods  and  chattels  had  been 
so  obtained  on  credit  as  aforesaid,  did  wilfully,  wickedly,  and  unlawfuUj 
remove  ("  remove,  conceal,  or  dispose  of^)  the  said  goods  and  chattek 
with  intent  then  and  thereby  to  defraud  the  said  E.  F.  and  G.  H.,  then 
being  the  owners  thereof,  to  the  damage  of  the  said  E.  F.  and  G.  H., 
and  against  the  form  of  the  statute  in  such  case  made  and  provided. 

{See  "  Perjuky  "— /or  Indictment  against  a  Bankrupt  for  com- 
mitting Perjury  before   Commissioners  in  Bankruptcy;   see  also  "Is- 

SOLVENCr.") 

>  It  is  presumed  that  the  proper  constniction  of  the  section  in  qaeetion  la  that  if  the  goods 
were  obtained  on  credit  in  the  ordinary  waj  of  trade  at  anj  time,  and  then  witbto  Utrtc 
months  before  the  filing  of  the  petition  were  wilfally  removed  with  intent  to  defiraiid  tbe 
vendors  of  the  goods,  the  offence  is  complete.  It  most  however  be  admitted  that  the  aectioa 
is  so  badly  expressed  as  to  render  this  construction  doubtful. 
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XIV.— BANKS,  INDICTMENT  FOR  DESTROYING  RIVER 

OR  SEA. 

m 

(5«e  "River  Banks.") 


XV.— BIGAMY,  INDICTMENT  FOR. 

(9  Oeo.  4,  c.  31,  *.  22.) 

( Venue,)     1  The    jurors    for   our    Lady  the    Queen     upon     their 
to  wit.'       j      oath  present,   that  A.    B.,    on    the  day 

of  ,  in  the  year  of  our  Lord  1 85     ,  did  marry  and  take  to  wife 

one  C.  D.,  and  then  had  her  for  his  wife,  and  that  the  said  A.  B.  after- 
wards, and  while  he  was  so  married  to  the  said  C.  as  aforesaid,  to  wit, 
on  the  day  of  ,  in  the  year  of  our  Lord  185    ,  feloniously 

and  unlawfully  did  marry  and  take  to  wife  one  E.  F.,  the  said  C,  his 
former  wife,  being  then  alive  ;  against  the  form  of  the  statute  in  such 
case  made  and  provided. 


XVL— BIRTH  OF    A   CHILD,   INDICTMENT   FOR   ENDEA- 
VOURING  TO  CONCEAL. 

(9  Oeo.  4,  c.  31,  s.  14.) 

(^VenuCy)     \  The   jurors    for    our    Lady   the    Queen    upon    their 
to  wit.       J      oath   present,   that  A.    B.,   on   the  day 

of  ,  in  Uie  year  of  our  Lord  185     ,  was  delivered  of  a  child  alive, 

which  said  child,  then,  to  wit,  on  the  day  and  year  aforesaid,  died^  and 
that  the  said  A.  B.  being  so  delivered  of  the  said  child  as  aforesaid,  did 
then  unlawfully  endeavour  to  conceal  thei  birth  of  the  said  child,  by 

>  The  ▼enae  maj  be  laid  either  in  the  coantj  where  the  offender  was  apprehended,  or  ia  in 
eofltodj,  or  in  the  oonntj  in  which  the  second  marriage  took  place.  The  indictment,  howerer, 
need  not  notice  the  fact  of  the  offender  baring  been  apprehended,  or  being  in  cnatodj  in  the 
ooontj  wherein  the  Tenne  is  laid.  (R.  ▼.  FF%tZqf,  1  C.  &  Kir.  150,  wrongly  reported  in  2  Moo. 
C.  C.  186;  and  tee  12.  Y.Sii^ftkki,  1  Deo.  C.C.  498.) 
VOL   VI.  p 
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Preeedtnti. 


secret  burying  {^^  secret  burying  or  otherwise  disposing  of**)  the  dead 
body  of  the  said  child ;  against  the  form  of  the  statute  in  such  case  made 
and  provided. 

[^Add  a  second  count,  stating  that  the  child  teas  born  dead,  and  state 
the  means  of  concealment,  when  it  is  otherwise  than  by  secret  burying,] 


XVII.— BLASPHEMY. 

{See   "Libel.") 


XVra.— BRIBERY. 


Indictment  for  attempting  to  Bribe  a  Constable. 

( Venue,)     \  The    jurors    for    our    Lady    the    Queen    upon    their 
to  wit.        J       oath  present,   that  heri»tofore,  to  wit,  on  the  day 

of  ,  in  the  year  of  our  Lord    185     ,   one  A.  B.,  Esquire, 

then  being  one  of  the  justices  of  our  said  Lady  the  Queen,  a.^^v'iigned 
to  keep  the  peace  for  our  said  Lady  the  Queen,  in  and  for  the 
county  of  ,  and    also  to    hear    and   determine  divers   felonies 

trespasses,  and  other  misdeeds,  committed  in  the  said  county,  did 
then  make  a  certain  warrant  under  his  hand  and  seal,  in  due  form 
of  law,  bearing  date  the  day  and  year  aforesaid,  directed  to  all  con- 
stables and  other  peace  officers  of  the  said  county,  and  especially  to 
C.  1).,  thereby  commanding  them  upon  sight  thereof  to  take  and  bring 
before  him  the  said  A.  B.,  so  being  such  justice  as  aforesaid,  or  some 
other  of  Her  Majesty's  justices  of  the  peace  for  the  said  county,  the  body 
of  E.  F.,  to  answer,  &c.  [as  in  the  warrant'],  and  which  said  warrant 
afterwards,  to  wit,  on  the  day  and  year  aforesaid,  was  delivered  to  the 
said  C.  D.,  then  being  one  of  the  constables  of  the  parish  of  ,  in 

the  said  county,  to  be  executed  in  due  form  of  law  ;  and  the  juror? 
aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that  G.  H.,  well 
knowing  the  premises,  but  unlawfully  intending  to  pervert  the  due 
course  of  law  and  justice,  and  to  prevent  the  said  E.  F.  from  being 
arrested  by  virtue  of  the  said  warrant,  afterwards,  to  wnt,  on  the  day  and 
year  aforesaid,  unlawfully,  wickedly,  and  corruptly  did  offer  unto  the 
said  C.  D.,  so  being  constable  as  aforesaid,  and  having  in  his  custody  and 
possession  the  said  warrant  so  delivered  to  him  to  be  executed  as  afore- 
said, the  sum  of  ten  pounds,  if  he  the  said  C.  D.  would  refrain  from 
executing  the  said  warrant,  and  from  an*esting  the  said  £.  F.  under  and 
by  virtue  of  the  same  for  and  during  fourteen  days  from  that  time,  that 
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is  to  saj,  from  the  time  the  said  G.  IL  so  offered  the  said  sum  of  ten    Pneedmu, 

pounds  to  the  said  C.  D.  as  aforesaid,  and  that  the  said  6.  H.  did  thereby        

then  in  manner  and  form  aforesaid,  attejnpt  and  endeavour  to  bribe  the  ^^"^"^ 
•aid  C.  D.,  so  being  constable  as  aforesaid,  to  neglect  and  omit  to  do  his 
duty  as  such  constable,  and  to  refrain  from  arresting  the  said  £.  F.  by 
virtue  of  the  said  warrant  ;  in  contempt  of  our  Ladj  the  Queen,  and  her 
laws,  and  to  the  evil  and  pernicious  example  of  all  others  in  the  like  case 
offending. 


XIX.— BRIDGES,  PUBLIC. 

No.  1. 


For  PvUing  Doum  a  Public  Bridge.    (7^8  Geo,  4,  c.  30,  s,  13.) 
( Venue,)     \  The    jurors    for    our   Lady    the    Queen    upon    their 
to  wit.       J      oath    present,   that   A.   B.,   on    the  day 

of  in  the  year  of  our  Lord   185  ,  feloniously,  unlawfully,  and 

maliciously  did*j  pull   down  {^^puU  down,  or  in  anywise  destroy")  a 
certain  public  bridge  situate  in  the  parish  of        in  the  county  of  ; 

against  the  form  of  the  statute  in  such  case  made  and  provided. 


No.  2. 

For  Injuring  a  Public  BrUJge,     (7^8  Geo,  4,  c.  30,  s.  13.) 

( Same  as  preceding  form  to  •)  remove  three  planks  from  {state  the 
injury  according  to  the  facts)  a  certain  public  bridge  situate  in  the 
parish  of  in  the  county  of  with  intent  and  so  as  thereby 

then  and  there  to  render  the  said  bridge  (^^  such  bridge  or  any  part 
thertof^  dangerous  {^^  danger  oils  or  impassable'^)  and  that  the  said 
A*  B.  did  thereby,  then  and  there,  render  the  said  bridge  dangerous  (or 
**  impassable  ")  ;  against  the  form  of  the  statute  in  such  case  made  and 
provided. 


XX.~BURGLARY. 
No.  1. 


For  Burglary  and  Larceny. 

( Venue,)     )  The    jurors    for    our    Lady  the    Queen    upon    their 

to  wit      J      oath    present,   that   A.  B.,   on    the  day 

of  in  the  year  of  our  Lord  185  ,  about  the  hour  of  eleven  of  the 

clock  in  the  night  of  the  same  day,  fclorxously  and  burglariously  did 
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Pnoedenn.  break  and  enter  the  dwelling-boase  of  one  C.  D.,  sitoate  in  the  parish 
of  .in  the  county  of  with  intent  then  and  there  felomoualj 

BUROLABT.  ^^  burglariously  to  eteal,  take,  and  carry  away  the  goods  and  chattels* 
then  being  in  the  said  dwelling-hoase,*  and  then  in  the  said  dwelling* 
house  feloniously  and  burglariously  did  steal,  take,  and  carry  awaj 
twenty  silver  spoons,  of  the  value  of  £6,^  of  the  goods  and  chattels  of 
the  said  C.  D.,  then  being  found  in  the  said  dweUmg-hoose.' 


No.  2. 

Far  Burglary  by  Breaking  out  of  a  Hwu    (7  jr  8  Qeo,  4,  e.  29, «.  U.) 

(Fbiue,)  )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit,       J      oath    present,    that    A.    B.,   on   the  daj 

of  in  the  year  of  our  Lord  185  ,  being  in  the  dwelling-bouse  oif 

C.  D.,  situate  in  the  parish  of  in  the  county  of  feloniooa^ 

did  steal,  take,  and  carry  away  twenty  silver  spoons,  of  the  value  of  26^ 
of  the  goods  and  chattels  of  one  E.  F.,  then  being  in  the  said  dwelliof 
house,  and  that  the  said  A.  B.,  so  being  as  aforesaid  in  the  said  dweUing- 
.  house,  and  having  committed  the  felony  aforesaid  in  maimer  and  fbra 
aforesaid,  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  about  the 
hour  of  eleven  of  the  clock  Jn  the  night  of  the  same  day,  then  feloniouaij 
and  burglariously  did  break  out  of  the  said  dwelling-house  ;  against  the 
form  of  the  statute  in  such  case  made  and  provided. 

[A  second  count  upon  the  same  section  for  having  entered  the  dweWtig 
with  intent  to  commit  a  felony ^  and  then  having  broken  out  of  the  tad 
dweHing-fiouse  in  the  night-timCy  mag  be  easiig  framed  from  the  aboK 
precedent.'} 


No.  3. 

For  Burglary  m  tke  Workkouse  of  a  Poor-law  Umum. 

Reg,  V.  Froweu  and  otkers,  4  Cox  C.  C.  266. 


t  The  owDorship  of  the  goods  need  not  be  utated  in  this  part  of  the  indictment,  bat  it  iril 
be  sufficient  to  saj  **  the  goods  and  chattels  then  being  in  the  said  dwdling-hooae:*  (^  ▼• 
Oarke,  1  C.  &  Kir.  421;  JRey,  r.  NickoUu  ^  Page,  1  Cox  C.  C.  218.)  In  the  subeeipat 
part  of  the  indictment,  howerer,  which  chaiges  the  actual  larceny,  the  ownership  must  be  stated. 

*  It  is  not  neceasarj  to  state  the  yalue,  ^t  if  it  amounts  to  51.,  it  will  be  better  to  sttffie 
it,  because,  if  the  prisoner  should  be  acquitted  of  the  burghury,  he  jdmj  then  be  coDvicttd  d 
httceaj  in  the  dwelling-house  to  the  ralue  of  &L 

*  If  there  be  any  doubt  as  to  the  ownership  of  the  house  or  goods,  other  ooosts  nay  be 
added,  but  a  rariance  in  this  respect  may  be  amended  under  14  %  15  Vict.  c'lOO,  s.  1.  If 
there  be  a  doubt  as  to  the  fislony  which  the  offender  intended  to  commit,  the  statement  dA 
may  be  raried  in  different  counts  accordingly.  If  bank-notes  or  other  valuable  securities  bi 
itolen,  conclude  "  against  the  form  of  the  statute,"  &c. 
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No.  4. 

¥vT  Burglary  and  Assaulting  with  intent  to  Murder.     (7  WUl,  4  jr  1  Vict. 

c.  86,  *.  2.) 

(Proceed  as  in  form  1,  ante,  p.  cxvi.,  to  *  stating  the  intent  according 
to  the  circumstances.)  And  that  the  said  A.  B.  then  in  the  said  dwelling- 
houae  feloniously  made  an  assault  upon  one  O.  H.,  then  being  in  the 
said  dwelling-house,  with  intent  then  and  there  feloniously,  wilfully, 
and  of  his  malice  aforethought  to  kill  and  murder  him  the  said  G.  H.  ; 
against  the  form  of  the  statute  in  such  case  made  and  provided. 


Pfdeedenti. 


No.  5. 
For  Burglary  and  Stabbing^  fro.  (7  WiU.  4  ff  1  Vict.  c.  86,  *.  2.) 
{Proceed  as  in  form  1,  ante,  p.  cxvi.,  to  ♦,  stating  the  intent  according 
io  the  circumstances.)  And  that  the  said  A.  B.  then  in  the  said  dwelling- 
house  feloniously  made  an  assault  in  and  upon  one  G.  H.,  then  being  in 
the  said  dwelling-house,  and  then  and  there  feloniously,  unlawAilly,  and 
maliciously  did  stab  (**  stab,  cut,  wound,  beat,  or  strike '')  him  the  said 
G.  H.;  against  the  form  of  the  statute  in  such  case  made  and  provided. 

{See  "Church.") 
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MISCELLANEOtJS  PRECEDENTS. 


No.  ex. 

Indictment  for  perjury  committed  ttpoii  the  trial  qf  an  election  petition  before  t 
committee  of  the  House  of  Commons, 

CENTRAL  Criminal  Court, )  The  jurors   for  our  Lady  the   Queen 
to  wit.  J    upon  their  oath  present,  that  the  port 

of  Rye,  during  all  the  times  hereinafter  mentioned,  was,  and  still  is  ai 
ancient  borough,  and  that  one  baron  of  the  same  borough  was  elected 
and  sent,  and  of  right  ought  to  be  elected  and  sent,  to  serve  as  a  member 
for  the  same  borough  in  the  Parliament  of  this  kingdom.  That  heretofixe 
and  after  the  making,  passing,  and  coming  into  operation  of  a  certain  act 
of  Parliament  made  and  passed  in  a  certain  session  of  Parliament  holden  ia 
the  second  year  of  the  reign  of  His  late  Majesty  King  Williaoi  the  Foortl^ 
intituled  An  Act  to  amend  the  Representation  qf  the  People  qf  Englmi 
and  Walesy  and  after  the  making,  passing,  and  coming  into  operatioD 
of  a  certain  other  act  of  Parliament  made  and  passed  in  a  certain  sessioa 
of  Parliament  holden  in  the  1 1th  and  12th  years  of  the  reign  of  Her 
present  Majesty,  Queen  Victoria,  intituled,  An  Act  to  amend  the  Law  for 
the  trial  of  Election  Petitions,  and  before  the  commissionqf  the  offence  heron* 
after  mentioned,  to  wit,  on  the  1st  day  of  July  in  the  year  of  our  Lord  1852; 
our  said  Lady  the  Queen  sent  her  writ  of  election  to  Parliament  out  of  the 
High  Court  of  Chancery  to  the  proper  officer  to  whom  the  execution  of 
writs  of  election  of  a  member  to  serve  in  Parliament  for  the  said  borougk 
of  Rye  then  and  there  belonged  and  appertained,  and  still  doth  belong 
and  appertain,  to  wit,  the  constable  of  Her  said  Majesty's  castle  of  Dover, 
and  warden  of  Her  said  Majesty's  Cinque  Ports,  directed  to  the  ssid 
constable  and  warden,  or  his  lieutenant  or  deputy  ;  whereby,  af^er  setting 
forth  that  by  the  advice  of  the  council  of  our  said  Lady  the  Queen,  for 
certain  arduous  and  urgent  affairs  concerning  our  said  Lady  the  Quees, 
the  state  and  defence  of  Her  United  Kingdom  and  the  Church,  our  said 
Lady  the  Queen  had  ordered  a  certain  Parliament  to  be  holden  at  Her 
City  of  Westminster  on  the  20th  day  of  August  then  next  ensuing,  tod 
there  to  treat  and  have  conference  with  the  prelates,  great  men,  and  peers 
of  Her  realm,  our  said  Lady  the  Queen  commanded  and  strictly  enjoined 
the  said  constable  and  warden,  his  lieutenant  or  deputy,  that  prodamatioD 
of  the  said  now  reciting  writ,  and  of  the  time  and  place  of  election  being 
first  duly  made  for  each  of  the  ports  of  Dover,  Hastings,  and  Sandwich, 
they  should  cause  to  be  elected  two  barons,  and  for  each  of  the  ports  of 
Hythe  and  Rye,  one  baron  of  the  better  and  more  discreet,  fairly  and 
indifferently,  by  those  wheat  the  said  election  should  be  present,  acccutiing 
to  the  form  of  the  statutes  in  that  case  made  and  provided  they  should 
cause  to  be  elected ;  and  the  names  of  such  barons  so  to  be  elected 
whether  they  should  be  present  or  absent,  they  should  cause  to  be  inserted 
in  certain  indentures  thereupon  to  be  made  between  them  and  those  who 
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shoald  be  present  at  such  election,  and  there  at  the  day  and  place  afore-     Preeedmu, 

said  the  said  constable  and  warden,  his  lieutenant  or  deputy,  should  cause        

to  come  in  such  manner  that  the  said  barons  for  themselves  and  the  com-  .^  ^^' 
monalty  of  the  said  ports  respectively  might  have  from  them  full  and  perjury  com- 
sufficient  power  to  do  and  consent  to  those  things  which  then  and  there  mitted  upon  the 
by  the  common  council  of  the  said  United  Kingdom,  by  the  blessing  of  trial  of  an 
God  should  happen  to  be  ordained  upon  the  aforesaid  affairs,  so  that  for  f^^*^°"  Ftition 
want  of  such  power,  or  through  an  improvident  election  of  the  said  committee  of 
barons,  the  aforesaid  affairs  might  in  no  wise  remain  unfinished  ;  and  the  the  Hoose  of 
election  so  made  distinctly  and  openly  under  their  seal,  and  the  seals  of  Commons, 
those  who  should  be  present  at  the  said  election,  our  said  Lady  the 
Queen,  by  Her  said  writ,  commanded  the  said  constable  and  warden,  his 
lieutenant  or  deputy,  to  testify  to  our  said  Lady  the  Queen  in  Her 
Chancery  at  the  day  and  place  aforesaid,  without  delay,  remitting  to  our 
laid  Lady  the  Queen  one  part  of  the  aforesaid  indentures  annexed  to 
tlie  now  reciting  presents,  together  with  the  said  writ ;  whereupon  and 
vpon  receipt  of  the  said  writ,  and  within  six  days  afterwards,  to  wit, 
oo  the  said  first  day  of  July,  a.d.  1862,  the  said  constable  and  warden, 
in  execution  of  the  said  writ,  did  make  out,  and  cause  to  be  delivered  to 
£.  S.  B.,  then  and  there  being  the  mayor  and  proper  officer  of  and  in  the 
•aid  borough  of  Rye  in  that  behalf,  a  certain  precept  reciting  the  said 
writ,  and  commanding  the  said  mayor  by  the  burgesses  of  the  said 
borough  to  choose  one  baron  to  serve  as  a  member  in  the  said  next  Par- 
liament for  the  said  borough  of  Rye,  according  to  and  in  pursuance  of  the 
exigency  of  the  said  writ,  the  said  mayor  then  and  there  being  the  proper 
officer  to  whom  the  execution  of  the  said  precept  then  and  there  belonged 
and  appertained.  Whereupon  the  said  mayor,  in  pursuance  of  the  said 
writ,  and  the  form  of  the  statute  in  that  behalf,  did  forthwith,  to  wit,  on 
the  day  last  aforesaid,  cause  public  notice  to  be  given  of  the  day,  time,  and 
place  of  the  said  election  to  be  holden  in  pursuance  of  the  said  writ,  that 
18  to  say  at  Rye  aforesaid,  on  the  8th  day  of  July  then  instant,  and 
within  eight  days  of  the  receipt  of  the  said  precept.  That  on  the  day  and 
year  last  aforesaid,  at  Rye  aforesaid,  R.  C.  P.  Esq.,  and  W.  A.  M.  Esq.  did 
severally  appear  and  offer  themselves  as  candidates  from  whom  one  might 
be  chosen  to  serve  as  a  member  of  Parliament  in  the  said  next  Parlia- 
ment for  the  said  borough  of  Rye  pursuant  to  the  said  writ  That  there- 
upon on  the  said  day,  and  at  the  said  place,  of  which  notice  had  been 
given  as  aforesaid,  to  wit,  on  the  said  8th  day  of  July,  a.d.  1852,  at  Rye 
aforesaid,  the  said  mayor  did  duly  proceed  to  the  taking  of  the  said 
election,  and  did  take  the  same  according  to  law  ;  at  which  said  election 
the  said  W.  A.  M.  was  by  those  who  were  present  at  the  said  election 
ehoeen  as  a  member  to  serve  in  the  said  next  Parliament  for  the  sud 
.  borough  of  Rye,  as  in  and  by  the  return  to  the  said  precept,  and  in  and 
by  the  return  to  the  said  writ,  filed  in  the  said  High  Court  of  Chancery, 
reference  being  thereunto  had,  will  fully  and  at  large  appear.  That 
afterwards,  to  wit,  on  the  said  20th  day  of  August,  a.d.  1862,  the  said 
Parliament  wan  duly  holden,  and  did  bold  and  continue  its  first  session, 
to  wit,  at  Westminster,  from  the  day  last  aforesaid,  for  a  long  space  of  time, 
to  wit,  until  long  after  the  commission  of  the  offence  hereinafter  mentioned. 
That  after  the  said  election  of  the  said  W.  A.  M.  as  aforesaid,  and 
after  the  proper  recognizance  had  been  entered  into  for  the  persons  sub- 
scribing the  petition  hereinafter  mentioned,  and  after  the  proper  oath 
had  been  taken  in  that  behalf  and  within  the  time  then  limited  by  the 
said  House  of  Commons  for  receiving  election  petitions,  to  wit,  in  the  said 
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Precedenu,    session  of  Parliament,  on  the  24th  day  of  November,  a.d.  1862,  there 

was  duly  presented  to  the  House  of  Commons  a  certain  electioii  pedtios 

I  d'^tai^^f      ^^^g  reference  to  the  said  election,  and  then  and  there  being  aobacribei 

p^*^  Mm-°^    by  one  T.  S.  P.,  and  divers  other  persons  who  had  voted  at,  and  had  a 

mitted  upon  the  right  to  vote  at  the  said  election,  by  which  said  petition  the  said  aeveni 

trial  of  an         last-mentioned  persons  then  and  there  showed  to  the  said   House  of 

liTc^^  a  ^^^^^  Commons  in  substance  and  to  the  effect  following,  that  is  to  say^ 

committee  of  "That  the  said  petitioners  were,  at  and  during  the  said  ekction, 

the  Hoose  of     registered  electors  of  the  said  borough  of  Rye,  and  claimed  to  have  had, 

Commona.         and  had  a  right  to  vote,  and  did  vote  at  the  said  election  :  that  at  the 

said  election  the  said  W.  A.  M.  and  R  C.  P.  were  candidates  to  repreacat 

the  said  borough  in  Parliament :  that  a  poll  having  been  demanded,  the 

same  was  taken  by  the  returning  officer  for  the  said  borough,  on  the  9tk 

day  of  July,  a.  d.   1862 :  that  the  said  W.  A.  M.  was,   bj  the 

returning  officer,  declared  to  have  a  migority  of  legal  votes  at  the 

election,  and  to  have  been  duly  elected,  and  was  returned  as  the 

duly  elected  to  serve  in  the  said  Parliament  for  the  borough  of  Rje :  tkt 

before  and  during  the  said  election,  the  said  W.  A.  M.  was,  by  himsdf 

and  his  agents,  friends,  managers,  and  partisans,  guilty  of  divera  acts  cf 

bribery  and  treating,  and  other  corrupt  practices,  in  onler  to  cornipt  and 

procure,  and  did  by  his  agents,  friends,  managers  and  partisans,  ud  by 

many  other  persons  employed  in  his  behalf^  by  gifts,  presents,  monej 

and  rewards,  and  by  offers  of  gifts,  presents,  money  and  rewards,  and  hj 

promises,  agreements  and  securities  for  money,  gifts,  employments  aad 

rewards,  and  by  threats,  intimidation,  promises,  undue  influence,  and 

other  corrupt  and  illegal  practices,  acts  and  means,  corrupt  and  proeoif 

divers  persons  having,  or  claiming  to  have  votes  at  the  said  election,  to 

give  their  votes  in  favour  of  or  for  him  the  said  W.  A.  M.,  or  to  forbear 

to  give  their  votes  in  favour  of  the  said  R.  C.  P.  :  that  the  said  W.  A.  M., 

by  the  said  corrupt  and  illegal  practices,  was  and  is  wholly  disabled  and 

incapacitated  to  serve  in  the  said  Parliament  for  the  said  borough,  and 

that  the  said  election  and  return  of  the  said  W.  A.  M.  were  whoUy  nal 

and  void  :  that  the  said  W.  A.  M.  did,  by  himself,  his  friends,  agents  aid 

others  acting  for  and  sanctioned  by  him,  give  or  cause  and  procure  to  be 

given,  and  did  promise  and  agree  to  give^  and  did  know  of  and  consent 

to  the  giving  and  procuring  to  be  given,  money,  gifts  and  rewards,  offiees 

and  places  to  divers  persons  upon  certain  engagements,  contracts  and 

agreements,  that  such  persons  to  whom  and  to  whose  use,  and  in  whose 

behalf  such  gifts  and  promises  were  made,  should  by  themselves  aad 

others,  at  their  solicitations  respectively,  request  and  command,  procaR 

and  endeavour  to  procure  the  return  of  him  the  siud  W.  A.  M.  at  the 

said  election  :  that  after  the  issuing  of  the  said  writ  for  holding  the  said 

election,  and  before  and  during  and  after  the  said  election,  the  said 

W.  A.  M.  did,  by  himself  and  his  agents,  friends  and  partisans,  or  by 

divers  ways  and  means  in  his  behalf,  or  at  his  charge,  directly  or  indi* 

rectly  give,  present  and  allow  to  persons  having  votes  in  and  at  the  «ud 

election,  money,  meat,  drink,  entertainments  and  rewards,  and  did  mike 

promises,  agreements,  obligations  and  engagements  to  give  and  alknr 

money,  meat,  drink,  provisions,  presents,  rewards  and  entertainments,  to 

and  for  persons  having  votes  in  and  at  the  said  election,  and  to  and  for 

the  use,  benefit  and  advantage,  employment,  profit  and  preferment  of  soeli 

persons,  to  induce  such  persons  to  vote  at  the  said  election  for  the  said 

W.  A.  M^  or  to  forbear  to  vote  at  the  said  election  for  the  said  R.  C.  ?•> 

or  in  order  that  he  the  said  W.  A.  M.  should  and  might  be  elected,  or  fcr 
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being  elected  to  Berve  in  the  said  then  Parliament  for  the  said  borough    Precedmit. 

of  Bje:  that  bj  reason  of  the  said  last-mentioned  corrupt  and  ille^         

practices  the  said  W.  A.  M.  then  was  wholly  disabled,  incapacitated  and  ^^  ^^ 
ineligible  to  serve  in  the  said  then  present  Parliament,  for  the  said  °  .'^^^_**^ 
borough,  and  that  the  said  election  and  return  were  wholly  null  and  void :  Bitted  upon  the 
that  before,  during,  and  after  the  said  election,  the  said  W.  A.  M.  did,  by  trial  of  an 
himself  and  his  agents,  friends  and  partisans,  or  by  or  with  divers  per-  ^*f**"°  petition 
sons,  or  in  divers  ways  and  manners,  directly  or  indirectly  give  a  pro-  con,„ji5^  ^f 
mise,  or  did  cause,  or  did  know  or  allow  to  be  given  or  provided,  wholly  tiie  Home  of 
or  partly  at  his  expense,  or  did  pay,  wholly  or  in  part,  divers  expenses  Ckmunooa. 
iocarred  for  meat,  drink,  entertainment  and  provision  to  and  for  divers 
persons^  for  the  purpose  of  corruptly  influencing  divers  of  such  persons, 
or  divers  other  persons,  to  give  their  votes  in  the  said  election  for  the 
fldd  W.  A.  M.,  or  to  refrain  from  giving  their  votes  in  the  said  election 
tor  the  said  R.  C.  P.,  or  for  the  purpose  of  corruptly  rewarding  divers  of 
inch  persons,  or  divers  other  persons,  for  having  given  their  votes  in  the 
■aid  election  for  the  said  W.  A.  M.,  or  for  having  refrained  from  giving  their 
votes  at  the  said  election  for  the  said  R.  C.  P. :  that  by  reason  of  the  last- 
mentioned  and  illegal  practices,  the  said  W.  A.  M.  was  incapable  of  being 
efeeted,  anchthen  was  wholly  disabled,  incapacitated  and  ineligible  to  serve 
ill  the  said  then  present  Parliament  for  the  said  borough,  and  that  the 
•aid  election  and  return  of  the  said  W.  A.  M.  then  was  wholly  null  and 
void :  that  gross,  extensive,  and  systematic,  and  open  and  notorious 
bribery,  treating  and  corruption  was  practised  and  carried  on  at  the  said 
aiection  by  divers  persons,  being  agents,  friends,  supporters  and  parti- 
aans  of  the  said  W.  A.  M.,  with  a  view  to  the  election  of  the  said  W.  A.  AL, 
and  that  the  said  election  and  return  of  the  said  W.  A.  M.  were  procured 
bj  means  of  such  bribery,  treating  and  corruption  :  that  by  reason  of  the 
wemises,  and  of  the  last-mentioned  corrupt  and  illegal  practices,  the  said 
W.  A.  M.  was  incapable  of  being  elected,  and  the  said  election  and 
lotom  of  the  said  W.  A.  M.  were  wholly  null  and  void.  Wherefore  the 
•aid  petitioners  did  pray  that  the  House  of  Commons  would  take  the 
premises  into  their  consideration,  and  would  declare  that  the  said 
W.  A.  M.  was  not  duly  elected  at  the  said  election  as  member  to  serve 
In  Piurliament  for  the  said  borough  of  Rye,  and  ought  not  to  have  been 
leiamed  thereat,  but  that  the  said  R.  C.  P.  was  duly  elected,  and  ought 
to  have  been  returned,  and  that  the  said  House  of  Commons  would  direct 
Ae  said  return  to  be  amended  accordingly,  by  the  substitution  therein  of 
tbe  name  of  R.  C.  P.  for  that  of  the  said  W.  A.  M.,  or  that  the  said 
House  would  declare  the  said  last  election  of  the  said  W.  A.  M.,  as  a 
member  to  serve  in  Parliament  for  the  said,  borough,  to  have  been 
wholly  null  and  void,  and  for  such  further  or  other  relief  in  the  premises 
m  to  the  said  House  should  seem  meet." 

which  said  petition  being  then  and  there  duly  endorsed  by  a  certificate 
vnder  the  hands  of  the  Examiner  of  Recognizances  of  the  said  House  of 
Commons  that  the  proper  recognizance  in  that  behalf  had  been  entered 
into  and  received  by  him,  with  the  affidavit  in  ^t  behalf  required  there- 
nnto  annexed,  the  said  House  of  Commons,  on  the  7th  day  of  December, 
▲•D.,  1852,  did  duly  receive. 

That  in  the  said  firat  session  of  Parliament,  and  on  the  day  after  the 
last  day  allowed  by  the  said  House  for  receiving  election  petitions,  to 
wit»  on  the  26th  day  of  November,  a.  d.,  1862,  the  Right  Honourable 
Charles  Shaw  Lefevre,  then  and  there  and  still  being  the  Speaker  of 
the  said  House  of  Commons^  by  warrant  under  his  hand  according  to  the 

VOL,  VI.  J 
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Prtoede^,    form  of  tbe  statute  in  such  case  made  and  proTided,  did  appoint  six 

members  of  the  said  House  of  Commons,  agunst  whose  return  no  peti- 

No  ex.  ^qh  ^Qg  then  depending,  and  none  of  whom  was  then  a  petitioner  oqb- 
^"^/^•"^^  plaining  of  any  election  or  return,  to  be  members  of  the  Genml 
mht^iipon'the  Committee  of  Elections  under  the  sud  secondly  recited  act,  that  ists 
trial  of  an  saj :   the  Right  Honourable  M.  T.  B. ;  the  Right  Honourable  Sir  J.  T^ 

election  petitioD  Bart. ;  J.  E.  D.,  Esq.  ;  R.  P.,  Esq.  ;  T.  H.  H.  S.,  Esq.  ;  and  W.  U^ 
c^^'^ittee  of  ^^'  •  ^^"^^  ^^^  warrant  was  on  the  day  last  aforesaid,  duly  laid  and 
the*Hoiue  of  Continued  upon  the  table  of  the  said  house,  during  the  three  next  daji 
Commons.  on  which  the  said  House  of  Ck>mmons  met  for  the  despatch  of  busineH^ 
pursuant  to  the  statute  in  that  behalf ;  and  the  same  warrant  having 
never  been  disapproved  of  by  the  said  house,  or  annulled  in  any  manner 
whatsoever,  and  the  said  several  persons  lastly  above  mentioned  baviag 
been  all  willing  to  serve  upon  the  said  committee  under  the  said  last- 
mentioned  warrant,  the  same  warrant  thereupon  took  effect  as  an  a^ 
pointment  of  the  said  general  committee  ;  and  the  said  several  persons  si 
appointed  as  aforesaid,  having  respectively  duly  taken  the  oaths  requini 
by  the  said  secondly  recited  act,  truly  and  faithfully  to  perform  the  dutiei 
belonging  to  a  member  of  the  said  committee  to  tibe  best  of  their  jndf 
ment  and  ability  without  fear  or  favour,  became  and  wore  the  Genenl 
Ck>mmittee  of  Elections  during  the  said  first  session  of  Parliament  witUa 
the  true  intent  and  meaning  of  the  last-mentioned  statute. 

That  afterwards  and  during  the  said  first  session  of  Parliament,  aad 
before  the  reference  hereinafter  next  mentioned,  divers  vacancies  occonvd 
in  the  said  committee,  which  said  vacancies  from  time  to  time  were  dolj 
notified  to  the  said  House  of  Commons,  and  were  duly  filled  up  by  tk 
Speaker  of  the  said  House  of  Commons,  according  to  law,  who  from  tims 
to  time,  by  warrant  under  his  hand,  appointed  a  member  or  members  to 
supply  the  said  vacancies,  until  at  length,  at  the  time  of  the  reference  tf 
the  petition  hereinafler  next  mentioned,  to  wit,  on  the  17th  day  of 
February,  A.  d.,  1853,  R.  J.,  Esq ;  the  Right  Honourable  H.  L.  ;  W.IL, 
Esq. ;  the  Right  Honourable  Sir  J.  S.  P.,  Bart. ;  Lord  S. ;  and  the  Rigirt 
Honourable  S.  H.  W.,  became  and  were  the  General  Committee  of  Ele^ 
tions  of  tiie  said  House  of  Commons  in  the  said  Parliament  within  the  trae 
intent  and  meaning  of  the  said  act  of  Parliament  secondly  recited,  all  of 
which  said  appointments  to  supply  the  said  vacancies  were  respectiTdlj 
from  time  to  time  duly  laid  upon  the  table  of  the  said  House  of  Commoo^ 
on  and  before  the  third  day  on  which  the  said  House  met  afVer  the  said 
notification  of  the  said  vacancies  respectively  ;  and  the  said  warraoti 
appointing  others  of  the  members  of  the  said  House  of  Commoos  to  iil 
the  said  vacancies,  were  never  disapproved  of  by  the  said  House  of 
Commons. 

That  before  the  reference  of  the  petition  hereinafler  next  mentioned, 
all  and  every  the  members  of  the  said  general  committee  lastly  above 
mentioned,  had  been  duly  sworn  at  the  table  of  the  said  House  of 
Commons,  truly  and  faithfully  to  perform  the  duties  belonging  to  tbe 
memuers  of  the  said  committee,  to  the  best  of  his  and  their  judgment 
without  fear  and  favour. 

That  the  said  House  of  Commons  afterwards,  and  after  the  said  peti- 
tion had  been  so  presented  and  received  as  aforesaid,  and  whilst  tbe 
said  last-mentioned  persons  so  constituted  the  said  General  Committee  aa 
aforesaid,  did  refer  the  said  petition  so  presented  aa  aforesaid  to  the 
General  Conunittee  of  Elections  last  above  mentioned  fixr  the  purpose  of 
choosing  a  select  committee  to  try  the  said  petitioii  ia  manner  (Urected 
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ly  tbe  said  lastlj-mentioned  act,  wherebj  the  said  General  Committee     Frecedmu. 
astly  above  mentioned,  then  and  there  became'  and  were  the  proper        — -. 
jreneral  Committee  of  Elections  to  choose  the  said  select  comtiiittee  in  ind^meni  for 
hat  behalf,  and  then  and  there  had  lawful  power  so  to  do ;  wherefore  perjnry  com- 
lie  said  Greneral  Committee,  to  wit,  on  the  13th  dajof  Februarj,  in  the  mitted  opoa  the 
rear  of  our  Lord,  1853,  did  appoint  the  2nd  day  of  March,  in  the  year  trUl  of  an 
ilmresaid,  at  Westminster  aforesaid,  for  meeting  to  choose  and  elect  a  ^^  P^titwc 
[)ommittee  to  try  the  said  petition,^  and  did  report  the  said  last  mentioned  committee  of 
lay  to  the  said  House  of  Commons  as  the  day  appointed  by  them  for  that  the  Home  of 
Hirpoee  accordingly,  on  which  day  and  place  last  above  mentioned^  the  Commons. 
Mud  Greneral  Committee  of  Elections  did  meet  for  choosing  a  committee 
k»  try  tbe  said  petition,  and  from  the  panel  then  in  service,  prepared 
leooidingly  to  the  said  act  for  the  purpose  of  supplying  members  of  the 
Mdd  house  for  serving  on  election  petitions  in  the  said  session  of  Parlia- 
BMnt)  did  select  four  members  of  the  said  House,  to  wit,  the  Right 
Boooarable  J.  M. ;  R  C.  T.,  Esq.  ;  M.  E.  £.,  Esq.  ;  and  B.  K,  Esq., 
aehher  of  whom  was  then  excused  or  disqualified  for  any  lawful  cause 
vhalever  from  trying  or  concurring  in  the  trying  of  the  said  petition  as 
Aa  oommittee  for  trying  the  same,  and  did  select  from  the  chairman's 
panel  then  and  there  prepared  in  conformity  with  the  said  act,  one  of  the 
nembers  of  the  said  Greneral  Committee,  to  wit,  the  said  Sir  J.  S.  P., 
Baronet,  to  act  as  chairman  on  the  said  committee,  he,  the  said  Sir 
J.  8.  P.,  being  then  and  there  in  no  way  disqualified  from  acting  as 
iDeh  chairman,  and  the  said  General  Committee  did  thereupon,  to  wit, 
Da  the  day  and  year  last  aforesaid,  communicate  to  the  said  election  com- 
Bittee  so  appointed  as  aforesaid,  the  name  of  the  said  member  of  the 
Mdd  GHeneral  Committee  so  elected  as  aforesaid. 

That  at  the  meeting  of  the  said  House  of  Commons  for  the  despatch  of 
boainess  next  after  the  said  select  committee  had  been  so  appointed  as  afore- 
add,  to  wit,  on  the  14th  day  of  February,  a.  d.  1853,  the  said  General  Com- 
orittee  did  report  to  the  said  House  of  Commons  the  names  of  the  said 
Members  of  the  said  select  committee,  and  did  annex  to  the  said  report  the 
Ndd  petition,  and  thereupon  and  afterwards,  and  on  the  next  day  on  which 
the  said  House  met  for  the  despatch  of  business  after  the  said  report,  to 
mix,  on  the  4th  day  of  March,  a.  d.  1863,  and  before  four  of  the  clock  of 
Ibe  said  day,  the  said  Sir  J.  S.  P.,  J.  M.,  B.  C.  T.,  M.  E.  C,  and  B.  K. 
and  there  being  the  said  select  committee,  did  attend  in  their  places 
I  the  said  House  of  Commons,  and  then  and  there  before  departing  the 

~  ~;  House,  were  sworn  at  the  table  thereof  by  the  Clerk  of  the  same 
Hooae,  well  and  truly  to  try  the  matter  of  the  petition  to  be  referred  to 
Ihflm,  and  a  true  judgment  to  give  according  to  the  evidence  to  be  given 
thereupon  ;  whereupon  the  said  House  of  Commons,  to  wit,  on  the  day 
■od  year  last  aforesaid  did  refer  the  said  petition  so  annexed  to  the  said 
fo^ort  to  the  said  Sir  J.  S.  P.,  J.  M.,  R.  C.  T.,  M.  E.  E.,  and  B.  K,  to  be 
by  them  tried  and  determined  according  to  law,  and  to  try  and  determine 
the  merits  of  the  said  petition,  and  of  the  said  election,  and  of  the  return 
thereof  and  did  order  them  to  meet  within  twenty-four  hours  after  they 
were  so  sworn  as  aforesaid,  to  wit,  on  the  5th  day  of  March,  in  the  year 
lasl  aforesaid,  in  some  convenient  and  adjacent  place,  to  try  and  deter- 
Biine  the  said  petition,  and  the  merits  thereof,  and  of  the  said  election 
and  retom :  by  virtue  of  which  said  several  premises,  and  by  force  of  the 
sCatote  in  such  case  made  and  provided,  they  the  said  Sir  J.  S.  P., 
J.  IL,  B.  C.  T.,  M.  E.  C,  and  B.  K.,  became  and  were  the  select  com- 
■littee  for  trjdng  and  determining  the  said  petition,  and  the  merits 

?2 
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Preeef/ents.    thereof,  and  of  the  said  election  and  return  so  referred  to  them  as  afore- 

said.     That  afterward^  to  wit,  on  the  daj  and  year  last  above  men- 

No.  ex.  tioned  the  said  select  committee  in  pursuance  of  and  acccording  to  the 
^"^urr  c»m.  appointment  last  above  mentioned  did  meet  in  a  convenient  room  adjacent 
mitted  upon" the  to  the  said  House  of  Commons,  properly  prepared  for  the  purpose  of 
trial  of  an  proceeding  with  the  matters  so  referred  to  them  as  aforesaid,  to  wit,  at 
election  petition  Westminster,  in  the  county  of  Middlesex,  and  within  the  jurisdiction  of 
oomroittee  of  *^®  ®**^  Central  Criminal  Court,  and  there  did  try  the  merits  of  the  said 
the  House  of  petition,  and  the  said  several  matters  so  referred  to  them  as  aforesaid. 
Commona.  That  after  the  issuing  of  the  said  writ,  and  before  the  holding  of  the  said 
election  for  the  said  borough  of  Rye,  to  wit,  on  the  2nd  day  of  July,  a.ik, 
1852,  a  certain  dinner  had,  by  the  orders  of  one  J.  S.,  hereinafter  men- 
tioned, been  provided  at  a  certain  place  in  the  said  borough  of  Bye,  that 
is  to  say,  in  a  place  called  *'The  Marsh,''  of  which  said  dinner  tile  said 
W.  A.  M.,  and  divers  persons  who  had  subsequently  voted  at  the  said 
election  had  partaken ;  which  said  dinner,  at  the  time  of  the  committiB; 
of  the  offence  hereinafter  mentioned  had  been  paid  for  by  the  said  J.  &, 
and  that  at  and  upon  the  said  trial,  before  the  said  committee,  and  ia 
relation  to  the  several  matters  so  referred  to  the  said  committee  as 
aforesaid,  it  became  and  was  a  material  question  and  subject  of  inqoiij, 
and  it  became  and  was  material  and  necessary  that  the  said  committee 
should  enquire  and  be  informed  on  whose  behalf  and  by  whose  aathoritj 
the  said  dinner  had  been  so  provided  as  aforesaid,  and  who  bad  ultimately 
borne  the  expenses  thereof,  and  whether  or  not  the  said  W.  A  M.,  and 
whether  or  not  the  said  J.  S.  had  had  anything  to  do  with  the  payment 
of  any  bill  or  bills  of  the  said  W.  A.  M.,  and  whether  or  not  be  the 
said  J.  S.  had  paid  any  bills  relating  to  the  said  dinner  for  the  said 
W.  A.  M.,  and  whether  or  not  the  said  J.  S.  had  been  repaid  for  the 
said  dinner,  and  by  whom,  and  whether  or  not  the  said  J.  S.  had  been 
repaid  any  and  what  part  of  the  expenses  of  the  said  dinner,  or  received 
any  and  what  money  on  account  thereof,  and  whether  the  said  J.  & 
then  looked  to  any  person  and  to  whom,  to  be  remunerated  for  that 
dinner,  and  whether  or  not  it  was  the  fact  that  the  said  J.  S.  then  looked 
to  one  H.  M.  C.  to  be  remunerated  for  that  dinner,  and  whether  or  not 
the  said  J.  8.  expected  to  receive  payment  for  tlie  said  dinner,  and  from 
whom,  and  whether  from  the  said  H.  M.  C.  That  at  and  upon  the  said 
trial  the  said  J.  S.  did  appear  before  the  said  committee  to  be  examined 
as  a  witness  upon  the  said  trial,  and  touching  and  concerning  the  matters 
last  aforesaid,  and  the  several  matters  and  things  alleged  in  the  said 
petition ;  and  the  said  J.  S.  was  then  and  there,  by  and  before  the  said  com- 
mittee, duly  sworn  as  such  witness,  and  did  duly  take  his  corporal  oath 
upon  the  Holy  Gospel  of  Grod  to  speak  the  truth  and  give  the  evidence 
at  and  upon  such  his  examination  ;  the  said  committee  then  and  there 
having  sufficient  and  competent  lawful  power  and  authority  to  administer 
the  said  oath  to  the  said  J.  S.  in  that  behalf.  That  the  said  J.  S.  being 
so  sworn  as  aforesaid,  then  and  there,  to  wit,  on  the  day  and  year  afore- 
said, at  Westminster  aforesaid,  on  the  trial  aforesaid,  as  aach  witness  u 
aforesaid,  before  the  said  committee,  was  examined  upon  hia  said  oath, 
and  that  the  said  J.  S.  not  having  the  fear  of  Orod  before  his  eyes,  bot 
being  moved  and  seduced  by  the  instigation  of  the  devil,  and  devising 
and  wickedly  intending  by  the  false  swearing  hereinafter  mentioned  to 
deceive  the  said  committee  in  the  premises,  then  and  there,  to  wit,  oa 
the  said  5th  day  of  March,  A.D.,  1853,  at  Westminster  aforesaid,  in  the 
county  of  Middlesex  aforesaid,  and  within  the  jurisdiction  of  the  sud 
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Central  CrimiDal  Coart,  as  such  witness  as  aforesaid,  upon  the  trial     Precedmt$, 

aforesaid,   upon   the  examination   aforesaid,  upon   his  oath  aforesaid,         

unlawfully,  falsely,  wickedly,  knowingly,  wilfully,  corruptly,  and .  ,.^®*  ^^- 
maliciously  did  say,  depose,  swear,  and  give  evidence,  amongst  other  perjury  coin- 
things,  in  suhstance,  and  to  the  effect  following,  that  is  to  say,  that  he  mitted  upon  the 
the  said  J.  S.  had  nothing  to  do  with  the  payment  of  any  bill  of  the  *"•!  ^'^  , , 
said  W.  A.  M.  ;  that  he  the  said  J.  S.  had  never  been  repaid  any  part  i*^Jj^  ^^^ 
of  the  expenses  of  the  said  dinner ;  that  he  the  said  J.  S.  had  never  eommittee  of 
received  a  shiUing  on  account  of  the  said  dinner  ;  that  he  the  said  J.  S.  the  Honae  of 
then  looked  to  the  said  H.  M.  C.  to  be  remunerated  for  the  said  dinner  ;  ComnMnu. 
and  that  he  the  said  J.  S.  then  expected  to  receive  payment  for  the  said 
dinner  whenever  it  might  be  convenient  to  the  said  H.  M.  C.  Whereas, 
in  truth  and  in  fact,  at  the  time  when  the  said  J.  S.  so  said,  deposed, 
swore,  and  gave  evidence  as  aforesaid,  the  said  *!.  S.  had  had  to  do  with 
the  payment  of  a  bill  of  the  said  W.  A.  M.;  and  whereas  in  truth  and  in 
£actj  the  said  J.  S.  had  then  had  to  do  with  the  payment  of  and  had  paid 
a  certmn  bill  of  the  said  W.  A.  M.,  to  wit,  for  the  amount  of  226/.,  for 
the  said  dinner  ;  and  whereas  in  truth  and  in  fact,  the  said  J.  S.,  at 
the  time  he  so  said,  deposed,  swore,  and  gave  evidence  as  aforesaid, 
had  been  repaid  for  the  said  dinner ;  and  whereas  in  truth  and  in  fact, 
the  said  J.  8.  had  been  then  repaid  for  the  said  dinner  by  the  said 
W.  A.  M. ;  and  whereas  in  truth  and  in  fkct,  the  said  J.  S.  had  then 
been  repaid  a  large  sum  of  money,  to  wit,  the  said  sum  of  226/.,  on 
account  of  the  said  dinner ;  and  whereas  in  truth  and  in  fact,  the  said 
J.  S.  did  not,  at  the  time  he  so  said,  deposed,  swore,  and  gave  evidence 
as  aforesaid,  look  to  the  said  H.  M.  C,  or  any  person  or  persons  what- 
ever, to  be  remunerated  for  the  said  dinner,  or  expect  to  receive  pay- 
ment for  the  same  when  it  might  be  convenient  to  the  said  H.  M.  C,  as 
the  said  J.  S.  so  said,  deposed,  swore,  and  gave  evidence  as  aforesaid. 
And  so  the  jurors,  upon  their  oath  aforesaid,  do  say  that  the  said  J.  S., 
cm  the  said  5th  day  of  March  aforesaid,  at  Westminster  aforesaid,  in 
the  county  of  Middlesex  aforesaid,  and  within  the  jurisdiction  of  the 
said  Central  Criminal  Court,  as  such  witness  as  aforesaid,  upon  the 
examination  aforesaid,  upon  hid  oath  aforesaid,  before  the  committee 
aforesaid  so  appointed  as  aforesaid,  under  the  provisions  of  the  said 
act  hereinbefore  secondly  recited,  and  then  and  there  having  competent 
power  and  authority  to  administer  the  said  oath  as  aforesaid,  of  his  own 
act  and  consent,  and  of  his  own  most  wicked  and  corrupt  mind,  unlaw- 
fully, falsely,  wickedly,  wilfully,  knowingly,  maliciously,  and  corruptly 
did  give  false  evidence  and  commit  wilful  and  corrupt  peijury  in  manner 
aforesaid,  and  against  the  form  of  the  statute  in  such  case  made  and 
provided,  in  contempt  of  our  said  Ladv  the  Queen  and  her  laws,  and 
against  the  peace  of  cur  said  Lady  the  Queen,  her  Crown  and  dignity. 

2nd  Count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  Second  oonot 
fnrther  present,  that  heretofore  and  after  the  making,  passing,  and  coming 
into  operation  of  the  Acts  of  Parliament  in  the  first  count  of  this  indict- 
ment mentioned,  and  during  the  session  of  Parliament  holden  in  the  15th 
and  16th  years  of  the  reign  of  Iler  present  Majesty,  to  wit,  at  Westminster, 
T.  S.  P.,  and  divers  other  persons  who  had  voted  at  and  had  a  right  to 
vote  for  the  election  of  a  Member  of  Parliament,  in  the  said  Parliament, 
at  a  certain  Parliamentary  election  theretofore  holden  for  the  borough  of 
Rye,  in  the  county  of  Sussex,  did  subscribe  and  present  their  petition  to 
the  Honourable  the  Commons  of  the  United  Kingdom  of  Great  Britain 
and  IreUind,  then  in  Parliament  assembled,  complaining  of  the  qndae 
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Pnoedenu.    election  and  return  of  W.  A.  M.,  as  a  member  to  serve  in  the  stid 

Parliament  as  representative  of  the  said  borough  of  Rje,  and  that  tbere- 

.^"'  ^^^  upon  such  proceedings  were  had  snd  taken  according  to  the  form  of  the 
perjarr  ^-^'^  said  Statute  secondly  recited,  and  the  usages  and  customs  of  Parliament : 
mitted  npoa  the  that  afterwards,  to  wit,  on  the  4th  daj  of  March  in  the  year  last  aforesaid, 
trial  of  u  at  Westminster  aforesaid,  in  the  county  of  Middlesex  aforesaid,  and  within 
elwUon  petition  ^^  jurisdiction  of  the  said  Central  Criminal  Court,  the  said  House  of 
comnUitee  of  Commons  did  duly  refer  and  cause  to  be  referred  the  said  petition  to  a 
the  Hoofe  of  certain  select  committee  of  the  said  House,  then  and  there  duly  choseo 
Commom.  and  appointed,  and  sworn  under  the  provisions  of  the  said  secoDdlj 
recited  act,  to  wit,  the  said  Sir  J.  S.  P.,  J.  M.,  R.  C.  T.,  M.  £.  a  and 
B.  K.  to  try  and  determine  the  merits  of  the  said  petition,  and  of  the 
return  of  the  said  W.  A.  M.,  as  a  member  of  Parliament  to  represent  the 
said  borough  of  Rye  in  Parliament :  that  on  the  day  and  year  last  afore- 
said, the  said  select  committee,  according  to  the  provisions  of  the  said 
hereinbefore  secondly  recited  statute,  did  meet  at  Westminster  afore- 
said, in  the  said  county  of  Middlesex,  and  within  the  jurisdiction  of  the 
said  Central  Criminal  Court,  for  the  purpose  of  prooeeding  with  the 
matters  referred  to  them  by  the  said  petition,  and  there  to  tiy  and 
determine  the  merits  of  the  said  petition,  and  of  the  said  election  and 
return,  and  there  did  try  the  merits  of  the  said  petition  and  election,  and 
return  accordingly :  that  theretofore,  to  wit,  on  the  2nd  day  of  July, 
A.D.  1852,  a  certain  dinner  had  by  the  orders  of  the  said  J.  S.  bean 
provided  at  a  certain  place  within  the  said  borough  of  Rye,  that  is  to  say 
at  a  place  called  "  The  Marsh,"  of  which  said  dinner,;^as  well  the  jaid 
W.  A.  M.,  as  divers  persons  who  had  subsequently  voted  at  the  said 
election  so  complained  of  as  aforesaid,  had  partaken,  and  which  said 
dinner  at  the  time  of  the  committing  of  the  offence  hereinafler  mentioned, 
had  been  paid  for  by  the  said  J.  8.  :  that  at  and  upon  the  said  trial,  and 
in  relation  to  the  matters  so  referred  to  the  said  committee  as  aforesaid, 
it  became  and  was  a  material  question  and  subject  of  inquiry,  and  it 
became  and  was  material  and  necessary,  that  the  said  committee  should 
inquire  and  be  informed  on  whose  behalf  and  by  whose  authority  the  said 
dinner  had  been  so  provided  as  aforesaid,  and  also  who  had  nltimatdy 
borne  the  expenses  thereof  and  whether  or  not  the  said  W.  A.  M.,  and 
whether  or  not  the  said  J.  S.,  had  had  anything  to  do  with  the 
payment  of  any  bill  or  bills  of  the  said  W.  A.  M.,  and  whether  or 
not  the  said  J.  S.  had  paid  any  bill  relating  to  the  said  dinner 
for  the  said  W.  A.  M. ;  and  whether  or  not  the  said  J.  S.  had  been 
repaid  for  the  said  dinner,  and  by  whom,  and  whether  or  not  the  said  J.  & 
had  been  repaid  any,  and  what  part  of  the  expense  of  the  said  dinner,  or 
received  any  and  what  money  on  account  thereof ;  and  whether  the  said 
J.  S.  then  looked  to  any  person,  and  to  whom,  to  be  remunerated  for  the 
said  dinner  ;  and  whether  or  not  it  was  the  &ct  that  the  said  J.  8.  then 
looked  to  one  H.  M.  C.  to  be  remunerated  for  the  said  dinner;  and  whether 
or  not  the  said  J.  S.  then  expected  to  receive  payment  for  the  said  dinner, 
and  from  whom,  and  whether  from  the  said  R.  M.  C.  That  at  and  upon 
the  said  trial  the  said  J.  S.  did  appear  before  the  said  committee  to  be 
examined  as  a  witness  upon  the  said  trial,  and  the  said  J.  S.  was  then 
and  there  by  and  before  the  said  committee  duly  sworn  as  sach  witness, 
and  did  take  his  corporal  oath  upon  the  Holy  Grospel  of  Grod  to  speak  the 
truth,  and  give  true  evidence  on  such  his  examination,  the  said  committee 
then  and  there  having  sufUcieht  and  competent  authority  to  administer 
the  said  oath  to  the  said  J.  S.  ii\  that  behalf ;  that  the  said  J.  S.  being 
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SO  sworn  as  aforesaid,  then  and  there,  to  wit,  oa  the  daj  and  year  afore-     Preoedmtt, 

said,  at  Westminster  aforesaid,  as  such  witness  as  aforesaid,  was  examined,        

and  that  the  said  J.  S.  not  having  the  fear  of  God  before  his  eyes,  but .  .^°-  ^^• 
being  moved  and  seduced  by  the  instigation  of  the  devil,  and  devising  ^^0,^^01.^'^ 
and  wickedly  intending  by  the  false  swearing  hereinafter  mentioned,  to  mitt«d  upon  the 
deceive  the  said  committee  in  the  premises,  then  and  there,  to  wit,  on  the  trial  of  an 
said  5th  day  of  March,  a.d.  1853,  at  Westminster  aforesaid,  in  the  county  ^«^<«  petition 
of  l(fiddlesex,  and  widiin  the  jurisdiction  of  the  said  Central  CriminaJ  committee  of 
Court  as  such  witness  as  aforesaid,  upon  the  trial  aforesaid,  upon  the  ezami-  the  Honae  of 
nation  aforesaid,  upon  his  oath  aforesaid,  unlawfully,  falsely,  knowingly,  Commona. 
wilfully,  wickedly,  corruptly  and  maliciously  did  say,  depose,  swear,  and 
give  evidence,  amongst  other  things,  in  substance  and  to  the  effect  fol- 
lowing, that  is  to  say,  that  he  the  said  J.  S.  had  had  nothing  to  do  with 
the  payment  of  any  bill  of  the  said  W.  A.  M.  :  that  he  the  said 'J.  S.  had 
never  been  repaid  for  the  said  dinner  by  any  one  :  that  he  the  said  J.  S. 
had  never  been  repaid  any  part  of  the  expenses  of  the  said  dinner :  that 
he  the  said  J.  S.  had  never  received  a  shilling  on  account  of  the  said 
dinner :  that  he  the  said  J.  S.  then  looked  to  the  said  H.  M.  C.  to  be 
remunerated  for  the  said  dinner,  and  that  he  the  said  J.  S.  then  expected 
to  receive  payment  for  the  said  dinner,  whenever  it  might  be  convenient 
to  the  said  H.  M.  C.  Whereas,  in  truth  and  in  fact,  at  the  time  when 
the  said  J.  S.  so  said,  deposed,  swore,  and  gave  evidence  as  aforesaid,  the 
said  J.  S.  had  had  to  do  with  the  payment  of  a  bill  of  the  said  W.  A.  M. : 
and  whereas,  in  truth  and  in  factj  the  said  J.  S.  had  then  had  to  do 
with  the  payment  of,  and  had  paid  a  certain  bill  of  the  said  W.  A.  M.,  to 
wit,  for  the  amount  of  226^  for  the  said  dinner  :  and  whereas,  in  truth 
and  in  &ct,  the  said  J.  S.,  at  the  time  he  so  said,  deposed,  swore,  and 
gave  evidence  as  aforesaid,  had  been  repaid  for  the  said  dinner:  and 
whereas,  in  truth  and  in  fact,  the  said  J.  8.  had  then  been  repaid  for  the 
said  dinner  by  the  said  W.  A.  M. :  and  whereas,  in  truth  and  in  fact,  the 
aaid  J.  S.  had  then  been  repaid  a  large  sum  of  money,  to  wit,  the  said 
sum  of  226/.,  on  account  of  the  said  dinner  :  and  whereas,  in  truth  and 
in  fact,  the  said  J.  S.  did  not,  at  the  time  he  so  said,  deposed,  swore,  and 
gave  evidence  as  aforesaid,  look  to  the  said  H.  M.  C,  or  any  person  what- 
ever, to  be  remunerated  for  the  said  dinner,  or  expect  to  receive  payment 
for  the  same  when  it  might  be  convenient  for  the  said  H.  M.  C,  as  the 
aaid  J.  S.  so  said,  deposed,  swore,  and  gave  evidence  as  aforesaid.  And 
80  ihe  jurors  aforesaid,  upon  their  oath  aforesaid,  do  say  that  the  said 
J.  S.9  on  the  said  5th  day  of  March,  a.  d.  1853,  at  Westminster  afore- 
said, in  the  county  of  Middlesex  aforesaid,  and  within  the  jurisdiction  of 
the  said  Central  Criminal  Court,  as  such  witness  as  aforesaid,  upon  his 
examination  aforesaid,  upon  his  oath  aforesaid,  before  the  committee 
aforesaid,  so  appointed  as  aforesaid,  under  the  provisions  of  the  said  act 
hereinbefiire  secondly  recited,  and  then  and  there  having  competent 
lawful  power  and  authority  to  administer  the  said  oath  as  aforesaid,  of 
his  own  act  and  consent,  and  of  his  own  most  wicked  and  corrupt  mind, 
unlawfully,  falsely,  wilfully,  wickedly,  knowingly,  corruptly,  and  mali- 
cioaaly  did  give  false  evidence,  and  commit  wilful  and  corrupt  perjury, 
in  manner  i^oresaid,  against  the  form  of  the  statute  in  such  case  made 
and  provided,  in  contempt  of  our  said  Lady  the  Queen  and  her  laws,  and 
againat  the  peace  of  our  said  Lady  the  Queen,  her  Crown  and  dignity. 
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Indictment  under  the  Bankruj^  Law  CmutoUdation  Act  againtt  a  Bcmhrnptfar  not 
surrendering  upon  the  day*  duly  appointed  for  that  purpose, 

CENTRAL  Criminal  Court, )  The  jurors  for  our  Lady  the  Queen  npoo 
to  wit.  j         their  oaths  present,  that  heretofore, 

and  after  the  making,  passing,  and  coming  into  operation  of  a  certain 
act  of  Parliament,  made  and  passed  in  a  certain  session  of  Parliament 
holden  in  the  i2th  and.  13th  years  of  the  reign  of  her  present  Majestj, 
called  '<  The  Bankrupt  Law  Consolidation  Act,  1849,"  and  before  and  at 
the  time  of  the  felonious  omission  and  offence  hereinafter  next  mentioned, 
to  wit,  on  the  30th  October,  1851,  M.  T.  S.  W.,  hereinafter  mentioned, 
was  a  trader  liable  to  become  a  bankrupt,  within  the  true  intent  and 
meaning  of  the  said  act,  and  of  the  law  then  in  force  relating  to  bank- 
rupts in  England,  and  being  such  trader  as  aforesaid,  had  become  and 
was  justly  and  truly  indebted  to  W.  W.,  and  others  his  partners  in  trade, 
in  a  certain  sum  of  money  exceeding  the  amount  of  50L,  to  wit,  the  son 
of  160/.  and  upwards  ;  and  had  also  become  and  was  justly  and  trolf 
indebted  to  W.  H.  H.,  his  partners  in  trade,  in  a  certain  other  sum  of 
money  exceeding  the  sum  of  50/.,  to  wit,  Uie  sum  of  88/.  2s.  9d^  and 
upwards,  and  in  divers  sums  of  money  to  other  creditors.  Tliat  the  said 
M.  T.  S.  W.  being  such  trader  as  aforesaid,  and  whilst  he  was  so  indebted 
as  aforesaid,  afterwards  and  after  the  making,  passing,  and  coming  into 
operation  of  the  said  act,  and  before  the  felonious  commission  and  offence 
hereinafter  mentioned,  did  commit  divers  acts  of  bankruptcy,  within  the 
true  intent  and  meaning  of  the  said  act,  to  wit,  by  departing  this  realm, 
and  then  remaining  abroad,  and  by  departing  from  his  dwelHng-hoiae 
and  otherwise  absenting  himself  with  intent,  by  the  said  acts  and  each  of 
them,  to  defeat  and  delay  his  several  creditors  aforesaid  ;  and  that  the 
said  M.  T.  S.  W.  being  such  trader  as  aforesaid,  and  whilst  he  was  so 
indebted  to  the  said  W.  H.  H.  and  others,  as  aforesaid,  heretofore  and 
after  the  making,  passing,  and  coming  into  operation  of  the  said  act, 
before  the  felonious  omission  and  offence  hereinafter  mentioned,  did  com- 
mit a  certain  other  act  of  bankruptcy,  to  wit,  the  act  of  bankruptcy  here- 
inafter in  that  behalf  mentioned,  whereupon  and  afterwards,  to  wit,  on 
the  said  30th  day  of  October,  1851,  and  within  twelve  months  after  the 
committing  of  the  said  several  acts  of  bankruptcy,  the  said  W.  W.  and 
others,  his  partners  in  trade,  according  to  the  form  of  the  statute  in  such 
case  made  and  provided,  and  in  the  form  specified  in  schedule  M., 
annexed  to  the  said  act,  did  present  their  petition  for  adjudicaticm  of 
bankruptcy  against  the  said  M.  T.  S.  W.,  to  the  Court  of  Bankruptcy, 
within  the  district  of  which  the  said  M.  T.  S.  W.  had  resided  and  carried 
on  business  for  six  months  next  immediately  preceding  the  said  time  of 
filing  the  said  petition,  to  wit,  in  Basinghall-street,  in  London,  and  by 
the  said  petition  did  show  to  the  said  Court  of  Bankruptcy  that  the  said 
M.  T.  S.  W.  being  a  trader,  and  having  carried  on  business  fnr  six 
calendar  months  next  immediately  preceding  the  date  of  the  said  petition, 
within  the  district  of  the  said  court,  was  then  indebted  to  the  said  peti- 
tioner in  the  sum  of  50/.,  and  that  the  said  petitioner  had  then  been 
informed  and  believed  that  the  said  M.  T.  S.  W.  did  then  lately  commit 
an  act  of  bankruptcy,  within  the  true  intent  and  meaning  of  the  Court  of 
Bankruptcy ;  and  by  the  same  petition  the  said  petitioners  did  pray  the 
said  Court  of  Bankruptcy  that,  on  proof  of  the  requisites  in  that  behalf^ 
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adjudication  of  bankruptcy  might  be  made  agau|pt  the  said  M.  T.  S.  W.,     Prteedenit. 

the  truth  of  which  said  petition  and  the  several  allegations  therein,  W.  W,         

the  younger,  one  of  the  said  petitioners,  then  and  there,  in  and  before  the      ^^  ^^• 
said  Court  of  Bankruptcy,  verified,  upon  his  oath  by  affidavit,  in  the  form     j  * B^kraot 
specified  in  Schedule  N.  to  said  act  annexed,  as  by  the  said  petition  and  Law^'con8olid«. 
act  filed  in  the  said  Court  of  Bankruptcy,  reference  being  thereunto  had,  tion  Act  agaiiut 
will  more  fully  and  at  large  appear.     That  the  said  W.  W.  and  others,  bankrupt  for  not 
having  so  filed  his  said  petition  as  aforesaid,  from  and  after  the  said  30th  »"™n^«^K' 
October,  1851,  did  altogether  fail  to  proceed  thereon,  and  did  not  obtain 
or  seek  to  obtain  any  adjudication  of  bankruptcy  thereon  against  the  said 
li.  T.  S.  W.,  wherefore  and  afterwards,  and  after  the  expiraticAi  of  three 
days  after  the  said  petition  was  so  filed  as  aforesaid,  to  wit,  on  the  4th 
November,  1851,  the  said  W.  W.  and  others,  having  so  failed  to  proceed 
and  obtain  adjudication  of  bankruptcy  against  the  said  AI.  T.  S.  W.  as 
aforesaid,  within  the  said   three  days,  the  said  W.  H.  11.  and  others, 
his  partners  in  trade,  then  and  there,  and  at  the  time  of  the  said  acts  of 
bankruptcy,  being  creditors  of  the   said  M.  T.  S.  W.  as  aforcmid,  did 
apply  to  the  said  court  for  adjudication  of  bankruptcy,  upon  said  petition 
igainst  M.  T.  S.  W.;  and  thereupon,  to  wit,  on  the  day  and  year  l&st 
aforesaid,  did  give  and  cause  to  be  given  to  the  said  Coui*t  of  Bankruptcy 
proof  of  the  said  debt  so  then  due  to  them,  the  said  W.  H.  H.  and  others, 
from  the  said  M.  T.  S.  W.  to  the  amount  of  50/.  and  upwards,  as  aforesaid. 
Whereupon  the  said  Court  of  Bankruptcy,  upon  such  application,  and 
upon  proof  of  the  said  last-mentioned  debt  as  aforesaid,  and  of  the  said 
debt  having  accrued  and  been  due  to  and  claimable  by  the  said  W.  H.  H. 
ind  others  previously  to  the  said  acts  of  bankruptcy  and  of  the  said  trading 
d€  the  said  M.  T.  S.  W.,  and  of  the  act  of  bankruptcy  hereinafter  next 
mentioned,  that  is  to  say,  an  act  of  bankruptcy  then  committed  by  the 
said  M.  T.  S.  W.  after  the  accruing  of  the  said  debt,  to  wit,  the  making 
9f  a  certain  fraudulent  gift,  delivery,  and  transfer  of  divers  goods  and 
shattels  of  the  said  M.  T.  S.  W.,  to  wit,  to  one  J.  P.,  with  intent  to  defeat 
ind  delay  the  creditors  of  the  said  M.  T.  S.  W.,  and  of  the  several 
matters  required  in  the  said  petition  to  be  proved  on  that  behalf^  after- 
nrarda,  to  wit,  on  the  6th  day  of  November,  in  the  year  of  Our  Lord  1851, 
lid  duly  adjudge  the  said  M.  T.  S.  W.  to  be  a  bankrupt,  according  to  the 
form  of  the  said  statute  in  that  behalf.     That  afterwards,  to  wit,  on  the 
lay  and  year  last  aforesaid,  a  duplicate  of  the  said  adjudication  was  duly 
lerved  upon  the  said  M.  T.  S.  W.,  so  adjudged  bankrupt  as  aforesaid,  by 
caving  the  same  at  his'  then  last  known  place  of  abode  and  place  of 
i>n8iness,  to  wit,  at  Romford,  in  the  county  of  Essex  ;  whereupon,  and  after 
he  expiration  of  seven  days  from  the  said  service  of  the  said  adjudication, 
lo  cause  having  in  the  meantime  been  shown  to  the  said  Court  of  Bank- 
ruptcy for  the  annulling  of  the  said  adjudication,  to  wit,  on  the  14th  day 
if  November,  1851,  the  said  Court  of  Bankruptcy  did  forthwith  give  and 
aume  to  be  given,  notice  of  such  adjudication  in  the  London  Gazette^  and 
iid  thereby  appoint  two  public  sittings  of  the  said  Court  of  Bankruptcy, 
tt  Baainghall-street,  in  London  aforesaid,  for  the  said  M.  T.  S.  W.  to  sur- 
■ender  and  conform  according  to  law,  the  first  of  which  said  sittings  was 
hereby  then  and  there  appointed  to  be  holden  on  the  25th  day  of 
I^OTcmber  then  instant,  at  the  hour  of  three  o'clock  in  the  afternoon  of 
hat  day  precisely ;  and  the  second  of  which  said  sittings  was  thereby 
hen  and  there  appointed  to  be  holden  on  the  23rd  day  of  December  then 
lext,  at  the  hour  of  twelve  of  the  clock  at  noon  thereof  precisely,  wliich 
aid  last-mentioned  day  was  a  day  not  less  tlian  thirty  days,  and  not  ex- 
VOL.  VI.  r 
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Precedents,    ceeding  sixty  days,  from  Buch  advertisement,  and  thereby  was  made, 

became,   and  was  the  day  limited  for  the  said  sarrender  of  the  stid 

Na  CXI.  -^  ip^  g^  Yf^^  to  wit,  at  the  said  court  in  Basinghall-street  aforesud. 
mS^' B^Smipt  That  afterwards,  to  wit,  on  the  I4th  day  of  November,  in  the  year  rfoor 
Law  Gonaolid*-  Lord  1851,  and  before  the  felonious  omission  and  offence  hereinafter  meii- 
tioo  Act  against  tioned,  notice  in  writing  of  the  filing  of  the  said  petition  for  the  adjndi- 
^^^^J^^P'.^"**  cation  of  bankruptcy  against  the  said  M.  T.  S.  W.,  and  of  the  said  sittiiigi 
sarreodflniig.  ^  appointed  as  aforesaid,  was  left  at  tbe-then  last  known  place  of  abode 
and  business  of  the  said  M.  T.  S.  W.  (to  wit,  at  Romford,  in  the  eoimtjr 
of  Essex\  he  not  then  being  in  prison,  by  which  said  last-mentiooed 
notice  he?  the  said  M.  T.  S.  W.,  was  then  and  there  required  penonaDj 
to  be  and  appear  at  the  said  Court  of  Bankruptcy  in  BagingbaD-Btreet 
aforesaid,  to  wit,  before  E.  H.,  Esq.,  then  and  there  being  one  of  tke 
commissioners  of  the  said  court,  as  well  on  the  said  26th  daj  of  November, 
in  the  year  of  our  Lord  1851,  at  the  hour  of  three  o'clock  in  the  aftemooi 
of  the  said  day  precisely,  as  on  the  said  23rd  day  of  December,  at  tk 
hour  of  twelve  of  the  clock  at  noon  of  the  same  day  precisely,  then  sad 
there  to  be  examined  and  to  make  a  full  and  true  diaclosore  and  dii* 
covery  of  all  his  estate  and  effects  according  to  law ;  and  notice  im 
thereby  given  to  him,  the  said  M.  T.  S.  W.,  that  the  said  2drd  day  4 
December,  in  the  year  of  our  Lord  1851,  then  and  there  was  the  dqf 
limited  by  the  said  Court  of  Bankruptcy  for  the  said  surrender.  ThA 
the  said  time  so  appointed  for  the  said  surrender  having  been  in  no  wtf 
altered  or  enlarged,  the  said  Court  of  Bankruptcy  afterwards,  as  wefl  od 
the  said  25th  day  of  November,  at  the  said  hoar  of  three  o'clock  in  tiie 
afternoon  thereof,  as  on  the  said  23rd  day  of  December,  at  the  said  boor 
of  twelve  of  the  clock  at  noon  thereof,  did  hold  the  said  sittings  so  nod- 
fied  as  aforesaid,  to  wit,  in  Basinghali-street  aforesaid,  in  order  that  iSbt 
said  M.  T.  S.  W.  might  then  and  there  surrender  and  conform  aooorfiog 
to  law,  and  the  said  notices  in  that  behalf..  And  the  jurors  aforeaid, 
upon  their  oath  aforesaid,  do  further  present  that,  notwithstanding  tl» 
said  notice  in  that  behalf  mentioned,  had  been  so  given  in  the  Londm 
Gazette  as  aforesaid,  and,  notwithstanding  the  said  notice  in  that  bdiilf 
mentioned,  had  been  left  at  the  last  known  place  of  abode  and  basiness  of 
the  said  M.  T.  S.  W.  as  aforesaid  ;  and  although  the  said  Court  of  Bank- 
ruptcy, in  pursuance  of  and  in  conformity  with  the  said  notices,  did  bold 
the  said  sitting  on  the  said  day  limited  for  the  said  surrender,  to  wit,  the 
said  23rd  day  of  December,  in  the  year  of  our  Lord  1851,  at  Basii^faaS- 
street,  in  London  aforesaid,  and  within  the  jurisdiction  of  the  saidCeatial 
Criminal  Court ;  and  although  the  said  Court  of  Bankruptcy  did,  on  tbe 
said  day,  hold  the  said  sitting  at  and  from  the  said  hour  of  twelve  of  tk 
clock  at  noon  of  the  said  day,  until  long  after  the  hour  of  three  of  tbe 
same  day  ;  nevertheless,  he,  the  said  M.  T.  S.  W.,  being  then  and  tben 
so  adjudged  bankrupt  as  aforesaid,  did  not  nor  would  surrender  himsdfto 
the  said  Court  of  Bankruptcy  on  the  said  day  limited  for  his  said  sni^ 
render,  and  before  three  of  the  dock  of  such  day,  but  then  and  there  ia 
London  aforesaid,  and  within  the  jurisdiction  of  the  said  Central  Crimintl 
Court,  feloniously,  unlawfully,  and  contemptuously  did  altogether  ftul  aad 
omit  so  to  do,  and  hath  always  failed  and  omittCMl  to  surrender  himsdt 
and  hath  never  surrendered  himself  to  the  said  Court  of  Bankiuptey  ia 
London,  with  intent,  by  the  felonious  omission  aforesaid,  to  defraud  te 
said  several  creditors.  That  no  lawful  impediment  to  the  said  leqmred 
surrender  of  the  said  M.  T.  S.  W.  hath  ever  been  proved  to  the  mtish^ 
tion  of  the  said  Court  of  Bankruptcy,  or  been  allowed  by  the  said  eooit 
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bj  a  memorandum  thereof  made  upon  the  proceedings  in  the  said  bank-     Pnoedmtt. 

raptcjy  or  in  any  manner  whatever  ;  against  the  form  of  the  statute  in        

such  case  made  and  provided,  and  against  the  peace  of  our  said  Lady  the  ind^bii^^ 
Queen,  her  crown  and  dignity.  ^d„  Bmnknipt 

Second  Count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  Law  Cooaolida- 
do  further  present,  that  heretofore  and  after  the  making,  passing,  and  tion  Act  agmimit 
coming  into  operation  of  the  said  act  of  Parliament  in  the  first  count  o^^^J^J^Ji^"** 
this  indictment  recited,  and  before  and  at  the  time  of  the  felonious  *'*"•'*"*'"*• 
omission  and  offence  hereinafter  mentioned,  to  wit,  on  the  30th  day  of 
October,  in  the  year  of  our  Lord  1851,  the  said  M.  T.  S.  W.  was  a 
trader  liable  to  become  a  bankrupt  within  the  true  intent  and  meaning 
of  the  said  act,  and  of  the  laws  then  in  force  relating  to  bankrupts  in 
Kngland,  and  being  such  trader  as  aforesaid  had  become  and  was  justly 
and  truly  indebted  to  W.  W.  and  others  his  partners,  in  a  certain  sum  of 
money  exceeding  the  amount  of  60/1,  to  wit,  the  sum  of  150^  and 
upwards,  and  divers  sums  of  money  to  other  creditors.  That  the  said 
M.  T.  S.  W.,  being  such  trader  as  aforesaid,  and  whilst  he  was  so  in- 
debted as  aforesaid,  afterwards  and  after  the  making,  passing,  and  coming 
into  operation  of  the  said  act,  and  before  the  felonious  omission  and 
offence  hereinafter  mentioned,  did  commit  divers  acts  of  bankruptcy 
within  the  true  intent  and  meaning  of  the  said  act  by  departing  this 
realm  and  then  remaining  abroad,  and  by  departing  from  his  dwelling- 
booae  and  otherwise  absenting  himself,  with  intent  by  the  said  acts 
and  each  of  them,  to  defeat  and  delay  his  creditors  aforesaid;  where- 
upon and  afterwards,  to  wit,  on  the  said  30th  day  of  October,  in  the 
year  of  our  Lord  1861,  and  within  twelve  months  after  the  com- 
mitting of  the  said  acts  of  bankruptcy,  the  said  W.  W.,  and  others  his 
partners  in  trade,  according  to  the  form  of  the  statute  in  such  case  made 
and  provided,  did  present  their  petition  setting  forth  the  premises  to 
the  said  Court  of  Bankruptcy  in  London,  then  and  there  being  the 
district  in  which  the  said  M.  T.  S.  W.  had  resided  and  carried  on 
business  for  six  months  next  immediately  preceding  the  said  time  of 
filing  the  said  petition,  and  by  the  said  petition  did  pray  that  the  said 
M.  T.  S.  W.  might  be  adjudged  bankrupt.  That  the  said  W.  W.  and 
others  having  failed  to  proceed  and  obtain  adjudication  of  bankruptcy 
against  the  said  M.  T.  S.  W.  within  three  days  of  the  filing  of  the  said 
petition,  W.  H.  H.,  and  others  his  partners  in  trade,  afterwards,  to  wit,  on 
the  4th  day  of  November,  in  the  year  of  our  Lord  1851,  then  being  other 
creditors  of  the  said  M.  T.  S.  W.  did  apply  to  the  said  Court  of  Bank- 
ruptcy, for  adjudication  of  bankruptcy  against  the  said  M.  T.  8.  W. 
upon  the  said  petition,  and  did  give  proof  to  the  said  Court  of  Bankruptcy 
of  said  M.  T.  S.  W.,  then  and  at  the  time  of  divers  acts  of  bankruptcy 
theretofore  committed  by  the  said  M.  T.  S.  W.,  being  indebted  to  them 
the  said  W.  H.  H.  and  others  to  the  amount  of  60/.  and  upwards,  and 
also  proof  pf  the  trading  and  acts  of  bankruptcy  of  the  said  M.  T.  S.  W. 
according  to  the  requisites  of  the  statute  in  that  behalf.  That  such 
proceedings  were  thereupon  had  and  taken  upon  the  said  petition  in  the 
said  Court  of  Bankruptcy,  that  afterwards,  to  wit,  on  the  6th  November, 
1861,  the  said  M.  T.  8.  W.  became  and  was  by  the  said  court  duly 
declared  and  adjudged  bankrupt.  That  thereupon  and  afterwards,  to  wit, 
on  the  14tb  November,  1861,  the  said  Court  of  Bankruptcy  did  forth- 
with give  and  cause  to  be  given  notice  of  such  abjudication  in  the  London 
Ckueite,  and  did  thereby  appoint  two  public  sittings  of  the  said  Court  of 
Bankruptcy,  in   Basinghall-street^  in  London  aforesaid,  for  the    said 

r2 
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Precedents.    M.  T.  S.  W.  to  surrender  and  conform  according  to  law  ;  the  first  of  whidi 

said  sittings  was  thereby  then  and   there  appointed  to  be  holden  io 

I  dfhn^^  Basinghall-street  aforesaid,  on  the  25th  November  then  instant,  at  the 
under  Banknipt  ^^"'*  ^^  three  o'clock  in  the  aflemoon  of  that  daj  precisely,  and  the  last 
Law  Consolida-  of  which  said  sittings  Was  thereby  then  and  there  appointed  to  be  hddeo 
tioD  Act  afpuDst  in  Basinghall-street  aforesaid,  on  the  23rd  of  December  then  next,  at  the 
bankrnpt  fornot  j^qu^  q£  twelve  o'clock  at  noon  thereof  precisely,  which  said  last -mentioned 
Burren  enng.  ^^^^  ^^  ^j^^  ^^j^  advertisement,  was  made  and  became  and  was  the  day 
limited  for  the  said  surrender  of  the  said  M.  T.  S.  W.,  to  wit,  at  the  Court 
of  Bankruptcy,  in  Basinghall-street  aforesaid.  That  afterwards,  to  wit,  on 
the  day  and  year  last  aforesaid,  and  before  the  felonious  omission  and  ofitsooe 
hereinafter  mentioned,  notice  in  writing  of  the  said  day  so  limited  for  the 
said  surrender  was  left  at  the  usual  and  last  known  place  of  abode  and 
business  of  the  said  M.  T.  S.  W.,  he  not  then  being  in  prison;  and  the 
said  M.  T.  S.  W.  was  thereby  required  to  surrender  himself  to  the  swd 
Court  of  Bankruptcy,  to  wit,  in  Basinghall-street  aforesaid,  on  the  said 
day  so  limited  for  his  said  surrender  accordingly.  That  the  said 
M.  T.  S.  W.  having  been  and  being  so  adjudged  bankrupt  as  aforesaid,  and 
the  said  notices  having  been  so  given  and  served  as  aforesaid,  did  not  nor 
would  surrender  himself  to  the  said  Court  of  Bankruptcy  in  London 
aforesaid,  on  the  said  day  limited  for  the  said  surrender,  and  before  three 
of  the  clock  of  such  day  ;  but  then  and  there  at  St.  Michael  Bassishaw 
in  London,  and  within  the  jurisdiction  of  the  said  Central  Criminal 
Court  feloniously,  unlawfully,  and  contemptuously,  did  altogether  foil 
and  omit  so  to  do,  and  hath  always  failed  and  omitted  so  to  surrender 
himself,  and  hath  never  surrendered  himself  to  the  said  Coart  of  Bank- 
ruptcy, with  intent  by  the  felonious  omission  aforesaid  to  defraud  hit 
said  creditors.  That  no  lawful  impediment  to  the  said  required  surrender 
of  the  said  M.  T.  S.  W.  hath  ever  been  proved  to  the  satisfaction  of  the 
said  Court  of  Bankruptcy,  or*  been  allowed  by  the  said  court  by  a 
memorandum  thereof  made  upon  the  proceedings  in  the  said  bankruptcy, 
or  in  any  manner  whatever  ;  against  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  of  our  said  Lady  the  Queen, 
her  crown  and  dignity. 

Third  Count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present  that  heretofore,  and  after  the  making,  passing,  and 
coming  into  operation  of  the  said  act  of  Parliament  in  the  first  count  of 
this  indictment  recited,  and  before  and  at  the  time  of  the  felonioo» 
omission  and  offence  hereinafter  mentioned,  to  wit,  on  the  6th  day  of 
November,  1851,  the  said  M*  T.  S.  W.  was  adjudged  bankrupt;  and 
that  the  said  M.  T.  S.  W.  being  so  adjudged  bankrupt  as  aforesaid  upon 
the  day  limited  for  his  surrender  as  such  bankrupt,  to  wit,  on  the  23Fd 
day  of  December,  1851,  and  before  three  of  the  clock  of  the  said  day; 
and  after  notice  thereof  in  writing  left  at  his  usual  or  last  known  place  of 
abode  and  business  (he  not  then  being  in  prison),  and  notice  given  in  the 
London  Gazette  of  the  filing  of  the  said  petition  for  the  said  adjudicatioa 
of  bankruptcy  against  him,  and  of  the  sittings  of  the  said  Court  of  Bank- 
ruptcy, to  wit,  in  the  matter  of  the  said  petition,  did  not  nor  would 
surrender  himself  to  the  Court  of  Bankruptcy,  in  London,  as  he  might, 
could,  and  ought  to  have  done  ;  but  then  and  there,  at  St.  Michael 
Bassishaw,  in  London,  and  within  the  jurisdiction  of  the  said  Central 
Criminal  Court,  feloniously,  unlawfully,  and  contemptuously,  and  ato 
such  notices  had  been  given  and  served  respectively  as  aforesaid,  did 
altogether  fail  and  omit  so  to  do^  and  hath  always  failed  and  omitted  » 
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to  do,  and  hath  never  surrendered  himself  to  the  said  Court  of  Bank-     PrteedmUt. 
ruptcy  in  London  aforesaid,  as  he  could,  might,  and  ought  to  have  done  as      ^"7^ 
aforesaid ;  with  intent  by  the  felonious  omissions  aforesaid  to  defraud  jn^^,^^|. 
the  creditors  of  the  said  M.  T.  S.  W.     That  no  lawful  impediment  to  ^j^^„  Bankrupt 
the  said  required  surrender  of  the  said  M.  T.  S.  W.  hath  ever  been  Law  CoDsolida- 
proved  to  the  satisfaction  of  the  said  Court  of  Bankruptcy,  or  ^'^^^  ??"/^' ^°^ 
allowed  by  the  said  court  by  a  memorandum  thereof  made  upon  the  ^^^^rfng"** 
proceedings  in  the  said  bankruptcy  or  in  any  manner  whatever  ;  against 
the  form  of  the  statute  in  such  case  made  and  provided,  and  against  the 
peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 


No.  cxn. 

Indictment  under  the  Bankrupt  Law  Consolidation  Act  against  a  Bankrupt  for 
removing^  ccnoealing  ana  embezzling  his  property^  with  intent  to  Defraud 
his  Creditors, 

CENTRAL  Criminal  Court, )  The  jurors  for  our  Lady  the  Queen  upon 
to  wit.  j      their  oaths  present,  that  heretofore, 

and  after  the  making,  passing,  and  coming  into  operation  of  a  certain 
act  of  Parliament,  made  and  passed  in  a  certain  session  of  Parliament, 
holden  in  the  12th  and  13th  years  of  Her  present  Majesty  Queen  Victoria, 
called  "  The  Bankrupt  Law  Consolidation  Act,  1849,"  and  before  and  at 
the  time  of  the  commission  of  the  offence  hereinafter  next  mentioned,  to 
wit,  on  the  30th  October,  1851,  M.  T.  S.  W.,  hereinafter  mentioned, 
was  a  trader  liable  to  become  bankrupt  within  the  true  intent  and 
meaning  of  the  said  act,  and  of  the  laws  then  in  force  relating  to  bank- 
ropts  in  England,  and  being  such  trader  as  aforesaid,  had  become  and 
was  justly  and  truly  indebted  to  W.  W.  and  others,  his  partners  in  trade, 
in  a  certain  sum  of  money  exceeding  the  amount  of  50/.  to  wit,  the 
sum  of  150/.  and  upwards,  and  had  also  become  and  was  justly  and  truly 
indebted  to  W.  H.  H.  and  others,  his  partners  in  trade,  in  a  certain  other 
sum  of  money  exceeding  the  sum  of  50/.,  to  wit,  the  sum  of  88/.  2s,  9d, 
and  upwards,  and  in  divers  sums  of  money  to  other  creditors. 

That  the  said  M.  T.  S.  W.,  being  such  trader  as  aforesaid,  and  whilst 
he  was  so  indebted  as  aforesaid,  afterwards  and  after  the  making,  passing 
and  coming  into  operation  of  the  said  act,  and  before  the  commission  of  the 
offence  hereinat\er  mentioned,  did  commit  divers  acts  of  bankruptcy, 
within  the  true  intent  and  meaning  of  the  said  act,  to  wit,  by  departing 
this  realm,  and  then  remaining  abroad,  and  by  departing  from  his  dwell- 
ing-house, and  otherwise  absenting  himself,  with  intent  by  the  said  acts 
and  each  of  them  to  defeat  and  delay  his  several  creditors  aforesaid ;  and 
that  the  said  M.  T.  S.  W.,  being  such  trader  as  aforesaid,  and  whilst  he 
was  so  indebted  to  the  said  W.  H.  H.  and  others,  as  aforesaid,  heretofore 
and  after  the  making,  passing  and  coming  into  operation  of  the  said  act, 
and  before  the  commission  of  the  offence  hereinafter  mentioned,  did 
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Preo$dmis.    commit  a  certain  other  act  of  bankruptcy,  to  wit,  the  act  of  bankraptcj 

hereinafter  in  that  behalf  mentioned  ;  whereupon  and  afterwarda,  to  wit| 

In^ctaf^"*  on  the  said  30th  October,  1851,  and  within  twelve  months  after  the 
iind«r'  Bukrapi  committing  of  the  said  several  acts  of  bankruptcy,  the  said  W.  W.,  and 
Law  CooaolidA-  Others  his  partners  in  trade,  according  to  the  form  of  the  statate  in  soch 
turn  Act  againat  case  made  and  provided,  and  in  the  form  specified  in  Schedule  M.  annexed 
Unkrapt  fat  xq  h^q  gi^j^  g^t,  did  present  their  petition  for  adjudication  of  bankrupt^ 
?J^!JJ^^  against  the  said  M.  T.  S.  W.  to  the  Court  of  Bankruptcy,  within  the 
district  of  which  the  said  M.  T.  S.  W.  had  resided  and  carried  on 
business  for  six  months  next  inmiediately  preceding  the  said  time  of 
filing  the  said  petition,  to  wit,  in  Basinghall-street  in  London,  and  by  the 
said  petition  did  show  to  the  said  Court  of  Bankruptcy  that  the  said 
M.  T.  S.  W.  being  a  trader,  and  having  carried  on  business  for  six  calendar 
months  next  immediately  preceding  the  date  of  the  said  petition,  within 
the  district  of  the  said  court,  was  then  indebted  to  the  said  petitioners  in 
the  sum  of  50/.,  and  that  the  said  petitioners  had  then  been  informed  and 
believed  that  the  said  M.  T.  S.  W.  did  then  lately  commit  an  act  of 
bankruptcy  within  the  true  intent  and  meaning  of  the  law  of  bankraptcj; 
and  by  the  same  petition  the  said  petitioners  did  pray  the  said  Court  of 
Bankruptcy  that,  on  proof  of  the  requisites  in  that  behalf,  a^jadication 
of  bankruptcy  might  be  made  against  the  said  IkL  T.  S.  W^  the  troth 
of  which  said  petition,  and  the  several  allegations  therein,  W.  W^  the 
younger  one  of  the  said  petitioners,  then  and  there,  in  and  before  the  said 
Court  of  Bankruptcy,  verified  upon  his  oath  by  affidavit  in  the  fonn 
specified  in  Schedule  N.  to  the  said  act  annexed,  as  by  the  said  petition 
and  affidavit  filed  in  the  said  Court  of  Bankruptcy,  reference  being 
thereunto  had,  will  more  fully  and  at  large  appear;  that  the  said  W.  W. 
and  others  having  so  filed  their  said  petition  as  aforesaid,  from  and  after 
the  said  30th  day  of  October,  in  the  year  of  our  Lord  1851,  did 
altogether  fail  to  proceed  therein,  and  did  not  obtain  or  seek  to  obtain 
any  adjudication  of  bankruptcy  thereon  against  the  said  M.  T.  S.  W.; 
wherefore  and  afterwards,  and  after  the  expiration  of  three  days  afier 
the  said  petition  was  so  filed  as  aforesaid,  to  wit,  on  the  4th  day  of 
November  in  the  year  of  our  Lord  1851,  the  said  W.  W.  and  othen 
having  so  failed  to  proceed  and  obtain  adjudication  of  bankruptcy  against 
the  said  M.  T.  S.  W.  as  aforesaid,  within  the  said  three  days,  the  said 
W.  H.  H.,  and  others  his  partners  in  trade,  then  and  there,  and  at  the 
time  of  the  said  acts  of  bankruptcy,  being  creditors  of  the  said 
M.  T.  S.  W.  as  aforesaid,  did  apply  to  the  said  court  for  adjudication  of 
bankruptcy  upon  the  said  petition  against  the  said  M.  T.  S.  W. ;  and 
thereupon,  to  wit,  on  the  day  and  year  last  aforesaid,  did  give  and  caose 
to  be  given  to  the  said  Court  of  Bankruptcy  proof  of  the  said  debt  so 
then  due  to  them  the  said  W.  H.  H.  and  others  from  the  said  M.  T.  S.  W. 
to  the  amount  of  50/.  and  upwards  as  aforesaid ;  whereupon  the  said 
Court  of  Bankruptcy,  upon  such  application,  and  upon  proof  of  the  said 
last-mentioned  debt  as  aforesaid,  and  of  the  said  debt  having  accrued 
and  been  due  to  and  claimable  by  the  said  W.  H.  H.  and  others,  pre- 
viously to  the  said  acts  of  bankruptcy,  and  of  the  said  trading  of  the 
said  M.  T.  S.  W.,  and  of  the  act  of  bankruptcy  hereinafter  next  men- 
tioned,  that  is  to  say,  an  act  of  bankruptcy  then  committed  by  the  said 
M.  T.  S.  W.,  after  the  accruing  of  the  said  debt,  to  wit^  the  making  of  a 
certain  fraudulent  gift,  delivery,  and  transfer  of  divers  goods  and  cluitteb 
of  the  said  M.  T.  S.  W.,  to  wit,  to  one  J.  P.,  with  intent  to  defeat  and 
delay  the  creditors  of  the  said  M.  T.  S.  W.  afterwards,  to  wit,  oo  the 
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6th  November,  1851,  did  duly  adjudge  the  said  M.  T.  S.  W.  to  be  bank-    Preeedmtt. 
rupt  according  to  the  form  of  the  said  statute  in  that  behalf.  

That  during  all  the  times  hereinbefore  mentioned  the  said  M.  T.  S.  W.  ,„^^^^/^ 
was  possessed  of  divers  goods,  chattels,  moneys  and  personal  estate,  to  undw  Bankrnpt 
wit,  500  yards  of  calico,  500  yards  of  linen,  500  yards  of  woollen  cloth,  Law  Ck>D^lida- 
5O0  yards  of  printed  calico,  divers  large  quantities  of  hosiery  goods,  tion  AcitipMMi 
mnd  divers  bills  of  exchange,  promissory  notes,  securities  for  the  pay-  ^n^f™pt  for 
meat  of  money,  and  divers  moneys  amounting  altogether  to  a  large  ^Lftl^ 
amount  in  value,  to  wit,  to  the  sum  of  100/.  and  upwards,  and  that  the 
said  M.  T.  S.  W.,  being  such  bankrupt  as  aforesaid,  and   being  so 
adjudged  such  bankrupt  as  aforesaid,  afterwards,  to  wit,  on  the  day  and 
year  last  aforesaid,  within  the  jurisdiction  of  the  said  Central  Criminal 
Court,  to  wit,  in  London,  feloniously  did  remove,  conceal  and  embezzle 
the  said  goods,  chattels,  bills,  notes,  moneys  and  securities  for  money  of 
the  value  of  10/.  and  upwards,  with  intent  to  defraud  the  said  several 
oreditors  of  the  said  M.  T.  S.  W.;  against  the  form  of  the  statute  in  such 
cJEise  made  and  provided,  and  against  the  peace  of  our  said  Lady  the 
Queen,  her  crown  and  dignity. 

Second  Count. — That  heretofore  and  after  the  making,  passing,  and 
eoming  into  operation  of  the  said  lact  of  Parliament  in  the  first  count  of 
this  indictment  recited,  and  before  and  at  the  time  of  the  conmiission  of 
the  offence  hereinafter  mentioned,  to  wit,  on  the  said  30th  October,  1851, 
the  said  M.  T.  S.  W.  was  a  trader,  liable  to  become  bankrupt  within  the 
true  intent  and  meaning  of  the  said  act,  and  of  the  laws  then  in  force 
relating  to  bankrupts  in  England,  and  being  such  trader  as  aforesaid,  had 
become  and  was  justly  and  truly  indebted  to  W.  W.  and  others,  his 
partners  in  trade,  in  a  certain  sum  of  money  exceeding  the  amount  of 
501.,  to  wit,  the  sum  of  1 50/.  and  upwards,  and  in  divers  sums  of  money 
to  other  creditors.  That  the  said  M.  T.  S.  W.,  being  such  trader  as 
aforesaid,  and  whilst  he  was  so  indebted  as  aforesaid,  afterwards  and 
after  the  making,  passing  and  coming  into  operation  of  the  said  act,  and 
before  the  commission  of  the  offence  hereinafter  mentioned,  did  commit 
divers  acts  of  bankruptcy  within  the  true  intent  and  meaning  of  the  said 
act,  to  wit,  by  departing  this  realm,  and  then  remaining  abroad,  and  by 
departing^  from  his  dwelling-house  and  otherwise  absenting  himself,  with 
intent  by  the  said  acts  and  each  of  them,  to  defeat  and  delay  his  creditors 
aforesaid ;  whereupon,  and  afterwards,  to  wit,  on  the  said  30th  day  of 
October,  in  the  year  of  our  Lord  1851,  and  within  twelve  months  liter 
the  committing  of  the  said  acts  of  bankruptcy,  the  said  W.  W.,  and 
others  his  partners  in  trade,  according  to  the  form  of  the  statute  in  such 
case  made  and  provided,  did  present  their  petition,  setting  forth  the 
premises,  to  the  said  Court  of  Bankruptcy  in  London,  then  and  there 
being  the  district  in  which  the  said  M^  T.  S.  W.  had  resided  and  carried 
on  business  for  six  months  next  immediately  preceding  the  said  time  of 
filing  the  said  petition,  and  by  the  said  petition  did  pray  that  the  said 
M.  T.  S.  W.  might  be  adjudged  bankrupt.  That  the  said  W.  W.  and 
others  having  failed  to  proceed  and  obtain  adjudication  of  bankruptcy 
against  the  said  M.  T.  S.  W.  within  three  days  after  the  filing  of  the 
said  petition,  W.  H.  H.,  and  others  his  partners  in  trade,  afterwards, 
to  wit,  on  the  4th  day  of  November,  in  the  year  of  our  Lord  1851,  then 
being  other  creditors  of  the  said  M.  T.  S.  W.,  did  apply  to  the  said  Court 
of  Bankruptcy  for  adjudication  of  bankruptcy  against  the  said  M.  T.  S.  W. 
upon  the  said  petition,  and  did  give  proof  to  the  said  Court  of  Bank- 
ruptcy of  the  said  M.  T.  S.  W.,  then  and  at  the  time  of  divers  acts  of 
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Preoedenti,     bankruptcy  theretofore  committed  bj  the  said  M.  T.  S.  W.,  being  indebted 

— 7        to  them  the  said  W.  H.  H.  and  others,  to  the  amount  of  501.  and 

ind^*t  ^^t^     upwards,  and  also  proof  of  the  trading  and  acts  of  bankruptcy  of  the 

under  Bankrupt  ^^^^  ^*  '^*  ^-  ^*  according  to  the  requisites  of  the  statute  in  that  behalf; 

Law  Consolida-  that  such  proceedings  were  thereupon  had  and  taken  upon  the  said 

tion  Act  against  petition  in  the  said  Court  of  Bankruptcy  that  afterwards,  to  wit,  on  the 

wn^H*  ^"^      ^^^  ^y  ^^  November,  1851,  the  said  M.  T.  S.  W.  became,  and  was  by 

propartj!^         the  said  court  duly  declared  and  adjudged  bankrupt,  and  as  well  before  is 

after   the    said  adjudication  was  possessed  of  divers  goods,   chattda^ 

moneys  and  personal  estate,  to  wit,  500  yards  of  calico,   500  yards  of 

linen,  500  yards  of  woollen  cloth,  500  yards  of  printed  calico,  diTen 

large  quantities  of  hosiery  goods,  and  divers  bills  of  exchange,  promit- 

sory  notes,  securities  for  the  pajrment  of  money,  and  divers  moneys 

amounting  altogether  to  a  large  amount  in  value,  to  wit,  to  the  sum  of 

100/.  and  upwards;  and  that  the  said  M.  T.  S.  W.  being  such  bankrupt 

as  aforesaid,  and  being  so  adjudged  such  bankrupt  as  aforesaid,  /aflt»- 

wards,  to  wit,  on  the  day  and  year  last  aforesaid,  within  the  jurisdictioii 

of  the  said  Central  Criminal  Court,  to  wit,  in  London,  feloniously  did 

remove,   conceal  and  embezzle  the  said  goods,  chattels,  bills,  notes, 

moneys  and  securities  for  money,  to  the  value  of  10/.  and  upwards,  with 

intent  to  defraud  the  said  several  creditors  of  the  said  M.  T.  S.  W.; 

against  the  form  of  the  statute  in  such  case  made  and  provided,  and 

against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 

Third  Count, — ^That  heretofore  and  after  the  making,  passing  and 
coming  into  operation  of  the  said  act  of  Parliament  in  the  first  count  of 
this  indictment  recited,  and  before  and  at  the  time  of  the  felonioQS 
omission  and  commission  of  the  offence  hereinafter  mentioned,  to  wit,  oa 
the  6th  day  of  November,  1851,  the  said  M.  T.  S.  W.  was  adjad^ 
bankrupt ;  that  the  said  M.  T.  S.  W.,  being  such  bankrupt  as  aforesud, 
and  being  so  adjudged  bankrupt  as  aforesaid,  as  well  before  as  aAer  the 
said  adjudication,  was  possessed  of  divers  goods,  chattels,  moneys  and 
personal  estate,  to  wit,  500  yards  of  calico,  500  yards  of  linen,  500 
yards  of  woollen  cloth,  500  yards  of  printed  calico,  divers  large  quantities 
of  hosiery  goods,  divers  bills  of  exchange,  promissory  notes,  securities 
for  the  payment  of  money,  and  divers  moneys  amounting  altogether  to  a 
large  amount  in  value,  to  wit,  to  the  sum  of  100/.  and  upwards  ;  and 
that  the  said  M.  T.  S.  W.,  being  such  bankrupt  as  aforesaid,  and  being 
so  adjudged  such  bankrupt  as  aforesaid,  afterwards,  to  wit,  on  the  dsj 
and  year  last  aforesaid,  within  the  jurisdiction  of  the  said  Ceotni 
Criminal  Court,  to  wit,  in  London,  feloniously  did  remove,  conceal  and 
embezzle  the  said  goods,  chattels,  bills,  notes,  moneys  and  securities  for 
money  to  the  value  of  10/.  and  upwards,  with  intent  to  defraud  the  said 
several  creditors  of  the  said  M.  T.  S.  W.;  against  the  form  of  the  statute 
in  such  case  made  and  provided,  and  against  the  peace  of  our  said  Ladj 
the  Queen,  her  crown  and  dighity. 


APPENDIX.  CXXXVll 


No.  CXIIL 
Indictment  for  Dog  Stealing  under  8  SfO  Vict,  e,  47,  *.  2. 

MIDDLESEX, )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J  oath  present,  that  heretofore  and  ailer  the 
making,  passing,  and  coming  into  operation,  of  a  certain  Act  of  Par- 
liament made  and  passed  in  a  certain  session  of  Parliament  holden  in  the 
8th  and  9th  years  of  the  reign  of  her  present  Majesty  Queen  Victoria, 
intituled  An  Act  for  the  further  Prevention  of  the  Offence  of  Dog 
Stealing^  to  wit,  on  the  8th  day  of  August,  a.d.  1850,  at  the  Police 
Court,  Marlborough-street,  in  the  county  of  Middlesex,  and  within  the 
Metropolitan  Police  District,  W.  A.  was  in  due  form  of  law  convicted 
before  P.  B.  Esq.,  then  and  there  being  one  of  the  magistrates  of  the 
police  courts  of  the  metropolis,  sitting  in  open  court  at  the  police  court 
aforesaid,  of  having  on  the  5th  day  of  August,  a.d.  1850,  in  the  parish  of 
Saint  Marylebone,  in  the  said  county  of  Middlesex,  and  within  the  said 
district,  unlawfully  stolen,  taken,  and  carried  away,  one  dog,  the  property 
of  J.  W.,  contnury  to  the  statute  in  that  case  made  and  provided, 
and  was  thereupon  adjudged  for  the  said  offence  to  be  committed  to 
the  House  of  Correction  at  Cold  Bath-fields  in  the  said  county  and  dis- 
trict, there  to  be  imprisoned  and  kept  to  hard  labour  for  the  term  of  six 
months,  as  in  and  by  the  record  of  the  said  conviction  reference  being 
thereunto  had,  will  fully  and  at  large  appear.  And  the  jurors  aforesaid, 
opon  their  oath  aforesaid,  do  further  present,  that  the  said  W.  A.  late  of 
the  parish  of  Saint  Marylebone  aforesaid,  labourer,  having  been  so  con- 
Hcted,  aflerwards  and  after  such  conviction,  to  wit,  on  the  30th  day  of 
April,  A.D.  1853,  at  the  parish  aforesaid,  in  the  county  aforesaid,  unlaw- 
fully did  steal,  take,  and  carry  away,  from  one  E.  H.  a  certain  other  dog 
3f  the  value  of  2/.,  then  and  there  being  the  property  of  the  said  E.  H.; 
igainst  the  form  of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 


No.  CXIV. 
Indictment  for  Stealing  a  quantity  of  Base  Coin. 

rOWN  and  County  of  the  Town  of  Southampton,  \  The  jurors  for 
to  wit  J      our  Lady  the 

2ueen  upon  their  oath  present,  that  heretofore,  to  wit>  on  the  6th  day  of 
^'ebruary,  a.d.  1851,  J.  E.,  late  of  the  parish  of  ,  in  the  town  and 

ounty  of  the  town  of  Southampton,  labourer,  was  servant  to  the  South- 
gmpton  Dock  Company,  and  that  he  the  said  J.  E.,  whibt  he  was  such 
ervant,  to  wit,  on  the  day  and  year  aforesaid,  with  force  and  arms  at  the 
larish  aforesaid,  in  the  town  and  county  aforesaid,  one  packing  case  of 
he  value  of  Is.;  one  wrapper  of  the  value  of  Is.  ;  140  pieces  of  white 
aetal  of  the  value  of  4/. ;  sixteen  pieces  of  copper  of  the  value  of  6d.  ; 
VOL  VI.  s 
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No.  CXIV. 
Indictment  for 
stealing  base 


PrteedentM,  twelve  pieces  of  metal,  to  wit,  lead,  of  the  value  of  2cL  ;  twelve  piece 
of  other  metal,  to  wit,  zinc,  of  the  value  of  2d.;  314  pieces  of  meta 
called  false  dollars,  of  the  value  of  20/.  ;  fifty  pieces  of  metal  then  and 
there  respectively  stamped  with  a  certain  impression,  so  as  to  resemble 
and  pass  for  fifty  pieces  of  foreign  coin  called  dollars,  of  the  value  of  2L ; 
two  pieces  of  metal  then  and  there  respectively  stamped  with  a  certain 
impression,  so  as  to  resemhle  and  pass  foi:two  pieces  of  foreign  coin  calkd 
thirty  sols  pieces,  of  the  value  of  Ic/. ;  lifty  pieces  of  metal  then  and  there 
respectively  stamped  with  a  certain  impression  so  as  to  resemble  and  pass 
for  fifty  pieces  of  foreign  coin  called  half-dollars,  of  the  value  of  !ii, ; 
fifty  pieces  of  metal  then  and  there  respectively  stamped  with  a  certain 
impiession  so  as  to  resemble  and  pass  for  fifty  pieces  of  foreign  coin  called 
quarter-dollars,  of  the  value  of  4s,  ;  fifty  pieces  of  metal  then  and  there 
respectively  stamped  with  a  certain  impression  so  as  to  resemble  and  pass 
for  fifly  pieces  of  foreign  coin  called  reals,  of  the  value  of  3*.,  then  aod 
there  respectively  being  in  the  possession  and  power  of  the  said  South- 
ampton Dock  Company,  to  whom  the  said  J.  E.  was  then  and  that 
servant  as  aforesaid,  then  and  there  feloniously  did  steal,  take,  and  carry 
away  from  a  certain  wharf  there  adjacent  to  a  certain  port  of  entry  and 
discharge,  to  wit,  the  port  of  Southampton,  against  the  peace  of  our  said 
Lady  the  Queen,  her  crown  and  dignity. 

Second  count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  heretofore,  to  wit,  on  the  said  6th  day  of  Februaijt 
A.D.,  1851,  the  said  J.  E.  was  servant  to  the  said  Southampton  Dock 
Company,  and  that  he  the  said  J.  E.  whibt  he  was  such  servant,  to  wit, 
on  the  day  and  year  aforesaid,  at  the  parish  aforesaid,  in  the  town  and 
county  aforesaid  ;  twenty  pounds  weight  of  metal  of  the  value  of  5^;  one 
packing  case  of  the  value  of  Is. ;  and  one  wrapper  of  the  value  of  Ii, 
then  and  there  being  in  the  possession  and  power  of  the  said  Southampton 
Dock  Company,  to  whom  the  said  J.  E.  was  then  and  there  such  servant 
as  aforesaid,  then  and  their  feloniously  did  steal,  take,  and  carry  awav. 
against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 


t- 


No.  CXV. 

Indictment  against  a  Defendant  for  Obtaining  Money  by  falsely  prftending  that 
he  had  Authority  from  a  Creditor  to  receive  a  Sum  of  Money  from  a  DtUor 
— with  Counts  for  soliciting  the  Debtor  to  conspire  with  him  folsil^  tc 
pretend  to  the  Creditor  that  the  Debt  had  been  discharged. 

CENTRAL  Criminal  Court,  »  The  jurors  for  our  Lady  the  Queen  upon 
to  Wit.  J       their  oaths  present,  that  heretofore, 

and  at  the  time  of  the  committing  of  the  offence  hereafter  in  the  1st,  2Dd, 
3rd,  4th,  and  5th  counts  of  this  indictment  respectively  mentioned. 
T.  F.  W.  was  indebted  to  G.  B.  and  others,  his  partners  in  trade,  in  a 
certain  sum  of  money  for  a  just  and  lawful  debt,  to  wit,  to  the  amount  of 
75/.  and  upwards  ;  and  that  H.  T.,  late  of  the  parish  of  South  Mimms,  i 


APPENDIX.  CXXXIX 

the  county  of  Middlesex,  labourer,  well  knowing  the  premises,  on  the    PreoedeiUi, 

1st  day  of  April,  a.d.  1853,  at  the  parish  of  South  Mimms  aforesaid,  in        

the  county  of  Middlesex  aforesaid,  and  within  the  jurisdiction  of  the      No.CXV. 

laid  Central  Criminal  Court,  unlawfully,  knowingly,  and  designedly,  did  obSTm^Ir 

falsely  pretend  to  the  said  T.  F.  W.,  that  he  the  said  H.  T.,  then  had  by  Wm^ 

full  and  lawful  power  and  authority  to  compromise  the  said  debt,  and  to  pntenoeB. 

iccept  and  receive  a  sum  of  money  less  in  amount  than  the  said  debt,  in 

lieu  and  in  satisfaction  thereof,  and  to  discharge  the  said  T.  F.  W.  from 

the  same ;  by  means  of  which  said  false  pretences,  he  the  said  H.  T. 

lid  then  and  there,  unlawfully,  knowingly^  and  designedly,  fraudulently 

>btain  of  and  from  the  said  T.  F.  W.,  divers  of  the  moneys  of  the  said 

r.  F.  W.,  to  wit,  to  the  amount  of  20/.,  and  one  piece  of  paper,  of  the 

ralae  of  Id,  of  the  goods  and  chattels#of  the  said  T.  F.  W.,  with  intent 

then  and  there  to  cheat  and  defraud  of  the  same  money,  goods  and 

chattels ;   whereas  in  truth  and  in  fact  the  said  H.  T.  had  not  then 

my  lawful  power  or  authority  to  compromise  the  said  debt,  nor  to  accept 

ar  receive  any  money  whatever  in  lieu  or  in  satisfaction  thereof,  nor  to 

iischarge  the  said  T.  F.  W.  from  the  same,  as  the  said  H.  T.  so  falsely 

pretended  as  aforesaid ;  against  the  form  of  the  statute  in  such  case  made 

ind  provided,  and  against  the  peace  of  our  said  Lady  the  Queen,  her 

grown  and  dignity. 

Second  Count, — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
lo  further  present  that  the  said  H.  T.,  well  knowing  the  premises  in  the 
int  count  of  this  indictment  mentioned,  heretofore,  to  wit,  on  the  day 
ind  year  aforesaid,  at  the  parish  aforesaid,  in  the  county  aforesaid,  and 
irithin  the  jurisdiction  of  the  said  Central  Criminal  Court,  unlawfully, 
mowingly,  and  designedly,  did  falsely  pretend  to  the  said  T.  F.  W., 
hat  he  the  said  H.  T.  then  had  full  and  lawful  power  and  authority  to 
■eceive  the  said  debt  so  due  to  the  said  G.  B.  and  others,  and  to  give  a 
receipt  and  discharge  for  the  same  ;  by  means  of  which  said  false  pre- 
tences, he  the  said  H.  T.,  did  then  and  there  unlawfully,  knowingly,  and 
lesignedly,  fraudulently  obtain  of  and  from  the  said  T.  F.  W.,  divers 
>f  the  moneys  of  the  said  T.  F.  W.,  to  wit,  to  the  amount  of  20/.,  and 
>ne  piece  of  paper,  of  the  value  of  le/.,  of  the  goods  and  chattels  of  the 
taid  T.  F.  W.,  with  intent,  then  and  there,  to  cheat  and  defraud  of  the 
uune  moneys,  goods  and  chattels  ;  whereas  in  truth  and  in  fact  the  said 
EI.  T.  had  not  then  any  power  or  authority  whatever  to  receive  the  said 
iebt  due  to  the  said  G.  B.  and  others,  or  to  give  a  receipt  or  discharge 
or  the  said  debt,  as  the  said  H.  T.  so  falsely  pretended  as  aforesaid ; 
igainst  the  form  of  the  statute  in  such  case  made  and  provided,  and 
igainst  the  peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 

2'hird  Count, — And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
lo  further  present  that  the  said  H.  T.,  well  knowing  the  premises  in  the 
irst  count  of  this  indictment  mentioned,  heretofore  to  wit,  on  the  28th 
lay  of  March,  in  the  year  of  our  Lord  1853,  at  the  parish  aforesaid,  in 
he  county  aforesaid,  and  within  the  jurisdiction  of  the  said  Central 
[Criminal  Court,  unlawfully,  knowingly  and  designedly,  did  falsely  pre- 
end  to  the  said  T.  F.  W.  that  he  the  said  H.  T.  then  was  the  agent  of 
he  said  G.  B.  and  others,  and  as  such  agent,  then  had  full  and  lawful 
x>wer  and  authority  to  receive  the  said  debt  so  due  to  the  said  G.  B. 
ind  others,  as  in  the  first  count  of  this  indictment  mentioned,  and  to 
^ye  a  receipt  and  discharge  for  the  same,  with  intent,  then  and  there, 
ind  by  means  of  the  said  last  mentioned  false  pretences,  fraudulently  to 
>btain  of  and  from  the  said  T.  F.  W.  divers  of  the  moneys  of  the  said 

s  2 
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PreoedaUa.     T.  F.  W.,  to  wit»  as  and  for  and  by  way  of  payment  and  in  discliargc 

and  satisfaction  of  the  said  debt,  and  to  cheat  and  defraud  the  said 

Na  CXY.  T^  Y,  W.  of  the  said  moneys ;  whereas  in  truth  and  in  fawrt  the  s»d 
obutS!S*m^y  H-  T.  was  not  then  the  agent  of  the  said  G.  B.  and  others  ;  and  wherets 
by  false  in  truth  and  in  fact  the  said  H.  T.  had  not  then  any  power  or  authority 

pretencei.  whatever  to  receive  the  said  debt,  or  to  give  any  receipt  or  discbarge  for 

the  same.  And  so  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  stj 
that  the  said  H.  T.,  on  the  day  and  year  aforesaid,  at  the  parish  afore- 
said, in  the  county  aforesaid,  and  within  the  jurisdiction  of  the  sud 
Central  Criminal  Court,  by  the  false  pretences  in  this  count  aforesud, 
unlawfully,  knowingly,  and  designedly,  and  in  contempt  of  the  statute  in 
that  behalf,  did  attempt  and  endeavour  to  obtain  from  the  said  T.  F.  W. 
his  moneys  aforesaid,  and  to  cheat  and  defraud  him  of  the  same ;  in 
contempt  of  our  said  Lady  the  Queen,  and  her  laws,  and  against  the 
peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 

Fourth  Count, — And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present  that  the  said  H.  T.,  afterwards,  and  whilst  the  said 
debt  was  lawfully  and  justly  due  from  the  said  T.  F.  W.  to  the  said 
G.  B.  and  others,  to  wit,  on  the  1st  day  of  April,  a.d.  1853,  at  tiie 
parish  aforesaid,  in  the  county  aforesaid,  and  within  the  jurisdictioa  of 
the  said  Central  Criminal  Court  unlawfully  and  wilfully  did  solicit  aod 
endeavour  to  persuade  the  said  T.  F.  W,  to  concur  and  join  with  him, 
the  said  H.  T.,  in  a  certain  unlawful  and  fraudulent  conspiracy,  combi- 
nation, confederacy,  and  agreement  to  impoverish  the  said  G.  B.  and 
others,  and  to  defraud  the  said  G.  B.  and  others  of  the  said  debt,  to  wit, 
by  fabricating  and  putting  in  use,  and  by  maintaining  and  upholding  tf 
true  and  genuine,  certain  fraudulent  writings,  whereby  it  should  be 
made  falsely  to  appear  that  the  said  debt  had  been  discharged  by  pay- 
ment ;  in  contempt  of  our  said  Lady  the  Queen,  and  her  laws,  aid 
against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 

Fifth  Count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present  that  the  said  H.  T.,  afterwards,  and  whilst  the  said  debt 
was  lawfully  and  justly  due  from  the  said  T.  F.  W.  to  the  said  G.  B.  and 
others,  to  wit,  on  the  Ist  day  of  April,  a.d.  1853,  at  the  parish  aforesaid, 
in  the  county  aforesaid,  and  within  the  jurisdiction  of  the  said  Central 
Criminal  Court,  unlawfully  and  wilfully  did  solicit  and  endeavour  to 
persuade  the  said  T.  F.  W.  to  concur  and  join  with  him  the  said  H.  T. 
in  a  certain  unlawful  conspiracy,  combination,  confederacy  and  agree- 
ment, by  divers  unlawful  and  deceitful,  wilful,  and  fraudulent  ways, 
devices,  stratagems,  and  means  to  be  determined  upon  and  contrived  by 
and  between  them,  unjustly  to  avoid  and  excuse  the  payment  of  the  said 
debt,  and  to  hinder,  impede,  delay,  and  altogether  defeat  and  prevent 
the  said  G.  B.  and  others,  in  and  from  lawfully  recovering  the  same, 
and  thereby  to  impoverish  the  said  G.  B.  and  others ;  in  contempt  of  our 
said  Lady  the  Queen,  and  her  laws,  and  against  the  peace  of  our  said 
Lady  the  Queen,  her  crown  and  dignity. 

Sixth  Count. — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  heretofore  and  before  the  commission  of  the 
offence  hereinafter  mentioned,  the  said  H.  T.  had  been  the  agent  and 
servant  of  the  said  G.  B.  and  others,  with  authority  to  collect  debts  doe 
to  the  said  G.  B.  and  others,  and  to  give  receipts  and  acquittances  kt 
tlie  same,  which  said  authority,  at  the  time  of  the  committing  of  the 
offence  hereinafter  next  mentioned  was,  and  from  thence  hitherto  had 
been  altogether,  annulled  and  made  void ;  and  the  jurors  aforesaid,  upoo 
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their  oath  aforesaid,  do  further  present,  that  heretofore  and  at  the  time     Prteedmii, 

of  committing  of  the  oflence  hereinafter  mentioned,  the  said  T.  F.  W.         

was  indebted  to  the  said  G.  B.  and  others,  in  a  certain  sum  of  money  for  inj^J;,^^fof 
a  just  and  lawful  debt,  to  wit,  to  the  amount  of  751,  and  upwards  ;  and  obtaining  monej 
the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present  that  by  false 
the  said  H.  T.,  heretofore,  to  wit,  on  the  1st  day  of  April,  a.d.  1853,  pretences. 
and  whilst  the  said  T.  F.  W.  was  so  indebted  as  aforesaid,  at  the  parish 
aforesaid,  in  the  county  aforesaid,  and  within  the  jurisdiction  of  the  said 
Central  Criminal  Court,  unlawfully  and  wUfuUy  did  solicit  and 
endeavour  to  persuade  the  said  T.  F.  W.  to  concur  and  join  with  him 
the  said  H.  T.  in  a  certain  unlawful  and  fraudulent  conspiracy,  com- 
bination, confederacy,  and  agreement,  in  manner  and  to  the  effect 
following,  that  is  to  say,  that  he  the  said  H.  T.,  for  reward  to  him  in  that 
behalf,  should  give  to  the  said  T.  F.  W.,  and  that  the  said  T.  F.  W. 
in  fraudulent  collusion  with  the  said  H.  T.,  should  receive  from  him 
divers  writings  so  to  be  made  and  fabricated  as  to  purport  to  be  receipts 
given  by  him  the  said  H.  T.  to  the  said  T.  F.  W.  evidencing  and 
acknowledging  the  payment  of  money  by  him  the  said  T.  F.  W.  to  the 
said  H.  T.,  for  and  on  behalf  of  the  said  G.  B.  and  others,  to  the  intent, 
that  afterwards  and  whilst  the  said  debt  should  remain  due  and  owing 
from  the  said  H.  T.  to  the  said  G.  B.  and  others,  the  said  writings 
should  be  maintained  and  upheld  by  him  the  said  T.  F.  W.,  in  fraudulent 
collusion  with  the  said  H.  T.,  as  receipts,  vouchers,  and  acquittances, 
bonajide  received  by  him  the  said  T.  F.  W.,  from  the  said  H.  T.,  as  the 
agent  of  the  said  G.  W.  and  others,  in  that  behalf,  and  without  any 
fraudulent  collusion  whatever  with  the  said  H.  T.,  evidencing  and  ac- 
knowledging the  payment  and  discharge  of  the  said  debt,  and  hereby  to 
excuse  and  avoid  payment  of  the  same  debt  to  the  said  G.  B.  and  others  ; 
and  to  hinder,  delay,  impede,  and  altogether  defeat  and  prevent  the  said 
G.  B.  and  others  from  lawfully  recovering  the  said  debt,  and  thereby  to 
impoverish  the  said  G.  B.  and  others ;  in  contempt  of  our  said  Lady  the 
Queen,  and  her  laws,  and  against  the  peace  of  our  said  Lady  the  Queen, 
her  crown  and  dignity. 
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Indictment  for  Perjury  ^  committed  brfore  a  Judge  of  a  provincial  County  Courts 
on  an  application  by  the  Defendant  to  he  discharged  from  a  certain  prison,  where 
he  was  in  custody  under  an  order  of  the  High  Court  of  Chancery^  for  a  Contempt 
of  that  Court. 

ESSEX,!  The  jurors  for  our  Lady  the  Queen  upon  their  oath 
to  wit.  J  present,  that  heretofore  and  after  the  making  and 
passing  .and  coming  into  operation  of  a  certain  act  of  Parliament  made 
and  passed  in  a  certain  session  of  Parliament  holden  in  the  first  and 
second  years  of  the  reign  of  her  present  Majesty  Queen  Victoria,  inti- 
tuled, An  Act  for  aboUshing  Arrest  on  mesne  process  in  Civil  AcHons^ 
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Indictment  for 
perjniy. 


except  in  certain  cases  Jor  extending  the  remedies  of  Creditors  against 
the  property  of  Debtors  and  for  amending  the  laws  for  the  ReUef  of 
Insolvent  Debtors  in  England^  and  also  of  a  certain  other  act  of 
Parliament,  made  and  passed  in  a  certain  other  session  of  Parliament 
holden  in  the  ninth  and  tenth  years  of  the  reign  of  her  present  Majestj 
Queen  Victoria,  intituled  An  Act  for  the  more  easy  Recovery  of  Small 
Debts  and  Demands  in  England,  and  also  of  a  certain  other  act  of 
Parliament^  made  and  passed  in  a  certain  other  session  of  Paiiiament 
holden  in  the  tenth  and  eleventh  years  of  the  reign  of  her  present  Majes^ 
Queen  Victoria,  intituled  An  Act  to  Abolish  the  Court  of  Review  tn 
Bankruptcy,  and  to  make  Alterations  in  the  Jurisdiction  of  the  Courts  of 
Bankruptcy  and  Court  for  the  Relief  of  Insolvent  Debtors^  and  afto' 
the  fifteenth  day  of  September,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  forty-seven,  to  wit,  on  the  twelfth  day  of  February, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  fifly-two,  S.  T., 
late  of  Chelmsford,  in  the  county  of  Essex,  gentleman,  was  in  actual 
custody  within  the  walls  of  a  certain  prison  in  England,  to  wit,  at 
Springfield,  in  the  said  county,  upon  certain  process  issued  out  of  the 
High  Court  of  Chancery  at  the  suit  of  S.  C.  jointly  with  other  persons, 
for  and  by  reason  of  his  contempt  of  her  said  Majesty's  High  Court  of 
Chancery,  for  and  by  reason  of  the  nonpayment  of  money  ordered  to 
be  paid  by  the  said  High  Court  of  Chancery  ;  and  that  the  said  S.  T. 
so  being  within  the  walls  of  the  said  prison  as  aforesaid,  afterwards,  to 
wit,  on  the  day  and  year  aforesaid,  did  apply,  by  petition,  in  a  sunmiarj 
way,  to  the  Court  for  the  Relief  of  Lasolvent  Debtors  in  England  for  his 
discharge  from  such  custody,  according  to  the  provisions  of  the  said 
act  firstly  above  recited,  which  said  petition  the  said  last-mentioned  court 
then  and  there  thought  it  reasonable  to  permit  and  did  permit.  And 
the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present  that 
after  diners  proceedings  had  and  taken  in  the  matter  of  the  said  petition, 
and  after  due  order  made  by  the  said  Court  for  the  Relief  of  Insolvent 
Debtors  for  vesting  the  estate  of  the  said  S.  T.  in  the  provisional  assignee 
for  the  time  being  of  the  said  court,  and  the  said  S.  T.  within  such  time 
afler  the  making  of  the  said  vesting  order,  as  the  said  court  thought 
reasonable,  to  wit,  on  the  first  day  of  March,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  fifty-two,  according  to  the  provisions 
of  the  said  firstly  recited  act,  did  deliver  into  the  said  Court  for  the 
Relief  of  Lasolvent  Debtors  the  schedule  of  him  the  said  S.  T.  in  the  fona 
required  by  the  said  act,  purporting  to  be  the  schedule  of  the  said  S.  T^ 
and  whereby  he  then  and  there  declared  that  the  same  then  and  there 
contained  a  full  and  fair  description  of  him  the  said  S.  T.  as  to  his  name 
or  names,  trade  or  trades,  profession  or  professions,  together  with  his 
last  usual  place  of  abode,  and  the  place  or  places  where  he  had  resided 
during  the  time  when  his  debts  were  contracted ;  and  also  a  full  and 
true  description  of  all  debts  due  or  growing  due  from  him  at  the  time  of 
making  the  said  order  vesting  his  estate  and  effects  in  the  said  provisional 
assignee,  and  of  all  and  every  person  and  persons  to  whom  he  was 
indebted,  or  who  to  his  knowledge  or  belief  claimed  to  be  his  creditors^ 
together  with  the  nature  and  amount  of  such  debts  and  claims  re- 
spectively, distinguishing  such  as  were  admitted  from  such  as  were  disputed 
by  him  the  said  S.  T.,  and  also  a  full,  true,  and  perfect  account  of  sdl  his 
estate  and  effects,  real  and  personal,  in  possession,  reversion,  remainder, 
or  expectancy ;  and  also  of  all  places  of  benefit  or  advantage  held  by 
him,  whether  the  emoluments  of  the  same  arose  from  fixed  salaries  or 
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from  fees  or  otherwise  ;  and  also  of  all  pensions  or  aUowances  which  he    PneedeiUi. 

then  had  in  possession  or  reversion,  or  which  were  tlien  held  by  any         "pyvt 

other  person  or  persons  for  him  or  on  his  behalf,  or  of  and  from  which  he  indj^ljment  (^ 

then  derived  or  might  derive  any  manner  of  benefit  or  advantage ;  and  also  perjniy. 

of  all  rights  and  powers  of  any  nature  and  kind  whatsoever  which  he  then 

'W^s,  or  any  other  person  or  persons  in  trust  for  him  or  for  his  use,  benefit, 

or  advantage,  were  in  any  manner  seized  or  possessed  of,  or  interested  in, 

or  entitled  unto,  or  which  he  or  any  other  person  or  persons  in  trust 

for  him  or  for  his  benefit  had  any  power  to  dispose  of,  charge,  or  exercise 

for  his  benefit  or  advantage,  together  with  a  full,  true,  and  perfect  account 

of  aU  the  debts  due  or  growing  due  at  the  time  of  making  the  said 

vesting  order  to  him,  or  to  any  person  or  persons  in  trust  for  him,  or 

for  his  benefit  or  advantage,  either  solely  or  jointly  with  any  other 

person  or  persons,  and  the  names  and  places  of  abode  of  the  several 

persons  from  whom  such  debts  were  then  due  or  growing  due,  and  of 

the  witnesses  who  could  prove  such  debts  as  far  as  he  the  said  S.  T.  could 

aet  forth  the  same.     And  that  the  said  schedule  also  contained  a  balance 

sheet  of  so  much  of  the  receipts  and  expenditure  of  the  said  S.  T.,  and 

of  the  items  composing  the  same,  as  was  required  by  the  said  Court  for 

the  Belief  of  Insolvent  Debtors  in  that  behalf  and  did  fully  and  truly 

describe  the  wearing  apparel,  bedding,  and  other  such  necessaries  of 

himself  and  family,  and  of  his  working  tools  and  implements  which  were 

excepted  by  him  from  the  operation  of  the  act  of  Parliament,  firstly, 

above   recited,    together    with   the   value  of   such    excepted    articles 

respectively. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present 
that  thereupon,  to  wit,  on  the  tenth  day  of  March,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  fifty-two,  the  said  Court  for  the 
Belief  of  Insolvent  Debtors,  under  and  by  virtue  of  the  said  act  thirdly 
above  recited,  did  make  its  order  referring  the  said  petition  for  hearing 
to  the  Chelmsford  District  Court  of  the  county  of  Essex,  he  the  said 
8.  T.  then  and  there  being  in  castody  within  the  walls  of  the  said 
prison  within  the  said  district,  and  did  transmit  the  said  petition  and 
the  said  schedule  to  such  last-mentioned  court  for  hearing  accordingly ; 
whereupon  W.  G.,  Esq.,  then  and  there  being  the  judge  of  the  said 
court  of  the  county  aforesaid,  did  forthwith  name  a  time  and  place  for 
the  said  S.  T.  to  be  brought  up  before  him  the  said  W.  G.  as  such 
judge  as  aforesaid  there  to  be  dealt  with  according  to  law,  that  is  to  say, 
for  the  purpose  last  aforesaid  did  appoint  the  twenty-seventh  day  of 
March,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  fifty-two, 
at  the  Shire-Hall,  at  Chelmsford  aforesaid,  the  said  last-mentioned  day 
not  being  more  than  four  calendar  months  after  the  date  of  such  notice, 
of  the  making  of  which  said  vesting  order  as  aforesaid,  and  of  the  said 
filing  of  the  said  schedule,  and  of  the  said  time  and  place  so  appointed 
for  the  said  S.  T.  to  be  brought  up  as  aforesaid,  the  said  W.  G.,  as  such 
judge  as  aforesaid,  did  then  and  there  cause  to  be  given  to  the  said  S.  C, 
and  others  the  creditors  of  the  said  S.  T.,  at  w^hose  suit  the  said  S.  T. 
was  then  still  detained  in  custody  in  the  said  prison,  and  also  to  the  other 
creditors  of  the  said  S.  T.  named  in  the  said  schedule  resident  within 
the  United  Ejngdom,  whose  debts  amounted  to  the  sum  of  five  pounds, 
and  also  to  be  inserted  in  the  London  Gazette, 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present 
that  afterwards,  to  wit,  on  the  said  twenty-seventh  day  of  March,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  fifty-two,  at 
Chelmsford  aforesaid,  in   the   said  county,  the  said  S.  T.  being  such 
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PneedetUt.    prisoner  as  aforesaid,  in  pursuance  of  the  said  appointment,  and  under 
and  by  virtue  of  the  said  statute  thirdly  above  recited,  was  brought 

No.  CXVL  Qp  before  the  said  W*  G.,  then  being  judge  of  the  said  court  of  the 
Borinry*"*  county  aforesaid,  the  same  court  then  and  there  being  a  court  duly 
constituted,  appointed,  and  holden  under  and  in  pursuance  of  the  said 
statute  secondly  above  recited,  there  to  be  examined  touching  md 
concerning  his  said  schedule,  and  divers  other  matters  and  things 
according  to  law,  at  which  time  and  place  the  said  S.  C.  then  and  there 
being  a  creditor  of  the  said  S.  T.,  did  appear  to  examine  and  oppose  the 
discharge  of  the  said  S.  T.  in  pursuance  of  notice  theretofore  duly  given 
by  him  the  said  S.  C.  to  the  said  S.  T.  in  that  behalf,  and  then  and  there 
did  oppose  the  discharge  of  the  said  S.  T.  from  such  custody  as  aforesaid. 
And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present, 
that  before  and  at  the  time  of  the  filing  of  the  said  petition  the  said 
S.  T.  had  as  executor  of  the  last  will  and  testament  of  A.  M.,  late  of 
Weeley,  in  the  said  county  of  Essex,  farmer,  deceased,  received  into 
the  hands  of  the  said  S.  T.  a  cheque  for  payment  of  one  thousand  six 
hundred  pounds,  which  said  sum  of  one  thousand  six  hundred  pounds 
was  then  due  and  formed  part  of  the  estate  of  the  said  A.  M.  deceased, 
and  which  said  sum  of  money,  at  the  time  of  the  filing  of  the  said 
petition,  and  at  the  time  of  the  commission  of  the  offence  hereinafter 
mentioned,  remained  to  be  accounted  for  by  the  said  S.  T.  to  the  persona 
beneficially  entitled  thereto. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present 
that  at  the  time  of  the  commission  of  the  offence  hereinafter  mentioned, 
there  was  contained  in  the  said  schedule  a  certain  entry  and  statement  of 
and  concerning  the  said  sum  of  one  thousand  six  hundred  pounds,  bj 
which  the  said  S.  T.  alleged,  declared,  aiul  made  it  to  appear  in  substance 
and  to  the  effect  following,  that  is  to  say,  that  on  the  twenty-third  of 
October  one  thousand  eight  hundred  and  forty-nine,  the  said  A.  M. 
died  leaving  a  will  under  which  the  said  S.  T.  and  the  said  S.  C.  were 
appointed  executors,  that  he  the  said  S.  T.  and  S.  C.  proved  the  said  will, 
and  that  the  property  of  the  said  A.  M.  deceased,  had  been  sworn  under 
eight  thousand  pounds  ;  that  the  said  S.  C.  and  S.  T.  both  acted  under 
the  said  will  ;  that  he  the  said  8.  T.  had  been  the  professional  adviser  of 
the  said  A.  M.  for  many  years  previous  to  his  death,  through  the  said 
S.  C.'s  introduction ;  that  among  the  moneys  due  to  the  deceased's  estate 
was  the  said  sum  of  one  thousand  six  hundred  pounds  from  <one  J.  N., 
of  Lamarsh,  Essex,  farmer,  a  cheat  of  the  said  S.  T. ;  tliat  a  few  weeb 
after  the  said  A.  M.'s  death  the  said  J.  N.  had  called  upon  the  said  S.  T. 
to  know  when  he  the  said  J.  N.  would  be  I'equired  to  pay  the  said 
sum  of  one  thousand  six  hundred  pounds  ;  that  he  the  said  S.  T.  replied 
within  twelve  months  after  the  said  A.  M.'s  death  ;  that  shortly  after 
this  the  said  J.  N.  again  called,  stating  he  had  a  friend  who  would 
advance  the  said  sum  of  one  thousand  six  hundred  pounds  about 
Christmas,  at  the  same  time  requesting  the  said  8.  T.  to  communicate 
with  one  R.  B.,  a  solicitor  of  Chelmsford  aforesaid,  a  brother  of  his  the 
said  J.  N.'s  said  friend ;  that  the  said  trust  account  under  the  said  A.  M.*s 
estate  was  continued  with  the  same  bank  as  the  testator  used  in  his  life 
time,  and  the  said  8.  C.  used,  namely,  that  of  Messrs.  Bound  and  Co.  ci 
Colchester,  they  also  being  cUents  of  him  the  said  S.  T.  ;  that  about  a 
fortnight  before  Christmas,  in  the  year  of  our  Lord  1849,  being  at  his 
the  said  S.  T.'s  bankers,  Messrs.  M.  B.  E.  and  Co.,  and  his  account  being 
then  overdrawn  about  700/.,  though  the  firm  and  one  6.  H.  £.  one  <^ 
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;he  firm,  were  indebted  to  the  said  S.  T.  for  professional  business  and  Prtcedentt, 
noney  advanced,  about  one  thousand  six  hundred  and  ninety-six  pounds,  ^  'cxvi 
le  the  said  S.  T.  requested  the  said  G.  H.  E.  to  place  to  the  credit  of  indigent  fir 
he  banking  account  of  the  said  S.  T.,  out  of  the  debt  due  to  him  the  perjury. 
Miid  S.  T.,  a  sum  of  one  thousand  pounds  ;  that  this  was  agreed  to  be 
lone,  he  the  said  G.  H.  E.  asking  the  said  S.  T.  when  he  wanted  it,  to 
vvhich  he  the  said  S.  T.  replied,  before  the  end  of  the  year.  That  at  this 
nterview  the  said  G.  H.  K.  intimated  to  the  said  S.  T.  his  knowledge  of 
the  executorship  aforesaid,  under  the  said  A.  M.'s  estate,  and  also  his 
knowledge  of  the  fact  that  the  said  J.  N.  was  about  to  pay  off  the  said 
nortgage  ;  also  that  the  trust  account  was  kept  at  Messrs.  R.'s  bank,  and 
nost  strenuously  urged  the  said  S.  T.  to  remove  the  trust  account  to  his 
Muik,  in  order  that  they  might  have  the  use  of  the  trust  moneys  till  it  was 
aecessary  to  invest  them  ;  that  he  the  said  S.  T.  positively  refused  to 
Id  this,  as  all  the  parties  concerned  were  clients  ;  that  a  few  daj's  after 
his  interview,  Mr.  B.,  jun.,  one  of  the  other  partners,  urged  him  the 
said  S.  T.  to  the  same  effect,  when  he  declined.  That  on  the  afternoon 
)f  Christmas-day,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
ind  forty-nine,  he  the  said  S.  T.  met  with  a  serious  accident  at  Lexden, 
n  consequence  of  which  his  life  was  in  jeopardy  for  a  considerable  time, 
>eing  confined  to  his  room,  and  unable  to  attend  his  business  for  seventeen 
lays.  That  on  the  28th  day  of  December  the  said  R.  B.  wrote  to  him 
:he  said  S.  T.  appointing  the  first  day  of  January,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  fifty,  for  the  8«aid  J.  N.  to  attend 
frith  him  and  pay  up  the  said  mortgage-money,  one  thousand  six  hundred 
[x>nnds,  and  receive  the  deeds.  That  the  said  S.  T.  was  quite  unable 
:o  attend  to  his  business,  and  that  his  wife  wrote  to  the  said  S.  C,  the 
?o-executor  of  the  said  S.*T.,  on  the  twenty-ninth  day  of  December,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  forty-nine,  telling 
iiim  of  the  said  R.  B.'s  appointment,  arranging  for  the  servant  of  the 
said  S.  T.  to  wait  on  the  said  S.  C.  at  his  house  on  the  first  day  of 
January,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  fifty, 
on  which  day  the  servant  of  the  said  S.  T.  took  the  testator's  box  con- 
toning  the  deeds  of  this  and  other  mortgages,  of  which  the  said  S.  C. 
had  the  key,  to  him,  and  he  sent  the  servant  back  to  the  house  of  the  said 
i>  T.  at  Lexden  with  the  said  J.  N.'s^eeds.  That  the  said  R.  B.  and 
J.  N.  attended  according  to  appointment,  paid  the  said  sum  of  one  thousand 
six  hundred  pounds,  by  cheque  on  Messrs.  S.'s  bank  at  Braintree,  and 
received  the  deeds  ;  that  he  the  said  S.  T.  then  directed  his  wife  to  send 
the  cheque  to  the  said  bank  of  Messrs.  R.  and  Co.,  but  that  she,  misun- 
derstanding the  directions  of  the  said  S.  T.,  sent  the  servant  with  the 
sheque  to  the  said  bank  of  Messrs.  M.  B.  E.  and  Co.,  instead  of  the  said 
tuuik  of  Messrs.  R.  and  Co.,  where  the  said  trust  account  of  the  said 
A^  M.,  deceased,  was  kept.  That,  on  coming  down  stairs  on  the  eleventh 
iay  of  January  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
fifty,  he  the  said  S.  T.  discovered  this,  and  immediately  wrote  to  the  said 
G.  H.  £.  to  see  him  the  said  8.  T.  on  the  subject.  That  the  said 
G.  H.  E.  came  to  see  him  the  said  S.  T.  within  one  hour,  and  that  he  the 
said  S.  T.  requested  him  instantly  to  send  the  said  sum  of  one  thousand 
six  hundred  pounds  to  the  said  bank  of  Messrs.  R.,  telling  him  the  money 
did  not  belong  to  him  the  said  S.  T.,  but  to  the  estate  of  the  said  A.  M. 
leceased,  of  which  fact  the  said  G.  H.  E.  admitted  he  was  aware  ;  that 
the  said  G.  H.  E.  left  him  the  said  S.  T.  with  the  promise  this  should  be 
done ;  that  on  the  return  of  the  said  S.  T.  to  his  office  at  Colchester,  on 
VOL-    VI.  t 
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the  thirty-first  day  of  January,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  fifty,  he  the  said  S.  T.  found  the  said  firm  of 
M.  B.  E.  and  Co.  had  not  credited  the  account  of  him  the  said  S.  T.  with 
the  said  sum  of  one  thousand  pounds,  nor  had  they  returned  the  said 
sum  of  one  thousand  six  hundred  pounds  to  the  said  hank  of  Messrs.  B. 
and  Co. ;  that  in  consequence  of  this,  he  the  said  S.  T.  immediately  made 
an  equitahle  mortgage  of  his  Hill  Farm,  Feering,  Essex,  to  the  said  S.  C. 
the  co-executor  of  the  said  S.  T.,  to  secure  the  said  sum  of  one  thousand 
six  hundred  pounds,  with  interest  at  four  pounds  per  centum  per  annum, 
as  paid  by  the  said  J.  N.  That  he  the  said  S.  T.  made  many  applications 
up  to  the  first  day  of  July  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  fifty  to  the  said  firm  of  M.  B.  E.  and  Co.,  on  the  subject  of  the 
said  sum  of  one  thousand  six  hundred  pounds,  they  always  promising  to 
do  what  he  the  said  S.  T.  required  in  order  to  prevent  him  proceeding 
against  them  for  the  recovery  of  the  money ;  that  on  the  first  day  d 
July  he  the  said  S.  T.  found  that  Mr.  J.  S.  B.,  the  solicitor  to  the  said 
bank  of  Messrs.  M.  B.  E.  and  Co.,  had  been  advising  the  said  S.  C.  to 
file  a  bill  in  Chancery  against  him  the  said  S.  T.  for  the  restitution  of 
the  said  sum  of  one  thousand  six  hundred  pounds,  telling  the  said  S.  C, 
that  if  he  the  said  S.  C.  did  not  do  so,  he  would  have  to  pay  the 
money  himself,  and  that  the  said  firm  of  Messrs.  M.  B.  E.  and  Co.  did  not 
know  the  said  sum  of  one  thousand  six  hundred  pounds  was  trust  money; 
that  the  said  S.  C.  informed  him  the  said  S.  T.  of  this ;  that  the  said  Mr.  B. 
at  that  time  was  not  the  professional  adviser  of  the  said  8.  C,  but  he 
prevailed  on  him  to  let  him  take  proceedings  in  Chancery  against  him  the 
said  S.  T.,  which  he  immediately  did  ;  that  an  order  for  the  said  S.  T.  to 
pay  the  sum  of  one  thousand  six  hundred  pounds  into  court,  or  deposit 
security  for  the  same  was  the  result.  That  before  the  said  S.  T.  could 
get  matters  arranged  to  sell  the  Feering  Farm  aforesaid,  to  pay  the 
said  sum  of  one  thousand  six  hundred  pounds,  he  the  said  S.  T.  waa 
arrested  for  the  amount,  and  Ids  property  sequestrated,  although  he  wis 
then  under  a  contract  to  sell  the  property  to  a  Mr.  G.  for  more  than 
sufiicient  to  pay  the  said  sum  of  one  thousand  six  hundred  pounds, 
and  all  charges,  of  which  the  said  Mr.  B.  was  aware,  and  that  he  the  said 
8.  T.  had  then  been  in  custody  since  the  eleventh  day  of  November  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  ^hy. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present 
that  before  and  at  the  time  of  the  commission  of  the  offence  hereinafter 
mentioned,  and  before  and  at  the  time  of  the  filing  of  the  said  petitioa, 
there  was  due  from,  and  remained  to  be  accounted  for,  by  the  said  S.  T.  to 
the  estate  of  the  said  A.  M.,  deceased,  the  sum  of  one  thousand  ei^t 
hundred  pounds,  for  and  in  respect  of  moneys  secured  to  the  said  A  M. 
in  his  lifetime  by  the  said  S.  T.  upon  an  equitable  mortgage  by  him  of 
a  certain  estate  called  Hill  House,  Lexden,  in  the  said  county  of  Essex. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present 
that  at  the  time  of  the  commission  of  the  offence  hereinafter  mentioned 
there  was  contained  in  the  said  schedule  a  certain  entry  and  statement  of 
and  concerning  the  said  sum  of  one  thousand  eight  hundred  pounds,  by 
which  the  said  S.  T.  alleged,  declared,  and  made  it  to  appear  in  substance 
and  to  the  effect  following,  that  is  to  say,  that  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  forty-five,  and  up  to  February  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  forty-aix,  the  said 
8.  T.  had  moneys  in  hand  belonging  to  the  said  A.  M.,  for  which  from 
time  to  time  he  the  said  8.  T.  had  given  the  said  A.  M.  notes  of  hand 
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and  memorandtmiB  amounting  to  one  thousand  eight  hundred  pounds  ;  Prteedmu. 
that  on  the  seventh  day  of  February,  in  the  year  of  our  Lord  one  thou-  "^^t 
sand  eight  hundred  and  forty-six,  the  said  S.  T.  proposed  to  the  said  indichwmt  for 
A.  M.  to  give  him  an  equitable  mortgage  of  an  estate  of  the  said  S.  T.  peijoiy. 
at  Hill  House,  Lexden  ;  that  the  said  A.  M.  did  not  consider  this  neces- 
sary, but  subsequently  consented  to  receive  the  mortgage  as  security  for 
the  <nie  thousand  eight  hundred  pounds  aforesaid,  which  was  executed 
by  agreement  of  the  seventh  day  of  February,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  forty-six,  and  that  he  the  said  S.  T. 
then  locked  up  Uie  agreement  and  deeds  in  the  box  of  the  said  S.  T.  at 
his  office  ;  that  the  said  S.  T.  was  afterwards  engaged  for  the  said  A.  M. 
up  to  Michaelmas  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  forty-six,  in  lending  out  various  sums  amounting  to  one  thousand 
nine  hundred  pounds  ;  that  on  the  second  day  of  October,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  forty-seven,  the  said  A.  M. 
again  called  on  the  said  A.  T.  with  seven  hundr^  pounds  to  lend  out  to 
one  Mr.  S. ;  that  the  said  A.  M.  then  expressed  a  fear  that  his  holding 
the  said  deeds  of  the  Lexden  property  might  be  prejudicial  to  him  the 
said  S.  T.,  and  insisted  on  the  said  S.  T.  allowing  him  the  said  A.  M.  to 
cancel  the  said  agreement  for  the  equitable  mortgage,  and  for  him  the 
said  S.  T.  to  give  him  a  note  of  hand  for  the  said  one  thousand  eight 
hundred  pounds,  payable  six  months  after  notice  ;  that  this  was  done, 
and  the  said  agreement  and  deeds  were  given  up  to  the  said  S.  T., 
the  said  A.  M.  taking  the  said  note  away  with  him,  which  had  an 
indorsement  at  the  back  signed  by  the  said  A.  M.  and  the  said  S.  T., 
to  the  effect  that  the  said  note  was  given  in  lieu  of  the  said  agreement 
for  the  said  equitable  mortgage  ;  that  the  said  note  was  to  bear  interest  # 

Bt  four  pounds  per  centum  from  the  fourteenth  day  of  August,  one 
fehoasand  eight  hundred  and  forty-seven ;  that  the  said  S.  T.  paid  the 
interest  up  to  February,  in  the  year  of  our  Lord  one  thousand  eight 
hondred  and  fifty ;  that  the  said  A.  M.  died  on  the  twenty-third  day  of 
October  one  thousand  eight  hundred  add  forty-nine,  leaving  a  will  by 
^hich  the  said  S.  C,  and  he  the  said  S.  T.,  were  appointed  executors, 
nnce  which  time  he  the  said  S.  T.  had  paid  the  said  S.  C.  thirty-six 
pounds,  one  half-year's  interest  on  the  said  note  ;  that  on  the  fourteenth 
lay  of  October  one  thousand  eight  hundred  and  fifty  the  said  S.  T.  mort- 
gaged the  property,  the  deeds  of  which  the  said  A.  M.  formerly  held,  to 
the  London  and  County  Bank,  Lombard  Street,  London,  for  eight  hun- 
Ired  pounds  ;  that  when  the  property  of  the  said  S.  T.  at  Lexden  and 
[lolchester  was  taken  possession  of  by  the  sequestrators  under  the  Chan- 
try suit  creditors  numbered  One  in  the  said  schedule,  and  after  the 
mprisonment  of  the  said  S.  T.,  the  same  cancelled  agreement  given  up  to 
;he  said  S.  T.  by  the  said  A.  M.  was  found  in  a  private  drawer  of  the 
iaid  S.  T.  which  the  said  sequestrators  broke  open ;  on  finding  which 
he  said  S.  C.  commenced' a  suit  in  Chancery  against  the  said  London 
ind  County  Bank,  and  the  said  S.  T.,  to  recover  the  said  mortgage  deeds, 
le  alleging  that  at  the  time  of  the  imprisonment  of  the  said  S.  T.  the 
taid  property  at  Lexden  was  still  subject  to  the  equitable  mortgage  to 
he  said  A.  M.,  though  the  said  S.  C.  well  knew  that  it  had  been  can- 
celled by  the  said  A.  M.,  and  in  addition  to  which  he  the  said  S.  T.  had 
hen  paid  to  the  said  S.  C.  thirty-six  pounds,  the  half-year's  interest  on 
he  said  note  before-mentioned,  he  beTng  also  aware  that  he  the  said 
J.  T.  had  paid  the  said  A.  M.'8  interest  on  the  said  note  in  his  lifetime, 
n  account  of  which  the  said  S.  C.  brought  the  said  S.  T.,  and  he  the 
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said  S.  T.  still  had  a  set-off  against  the  said  S.  C,  as  executor  as  afore- 
said, of  about  thirty-five  pounds. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present 
that  the  said  S.  T.  being  so  brouglit  before  the  said  W.  G.  so  then  and 
there  being  such  judge  of  the  said  court  of  ^Jie  county  of  Essex  afo^^ 
said,  was  then  and  there,  before  the  said  W.  G.,  in  due  manner  sworn, 
and  did  take  his  corporal  oath  upon  the  Holy  Gospel  of  God,  to  speak  the 
truth  and  make  true  answers  upon  his  said  examination,  and  ahio  to  make 
true  answer  to  such  question,  as  should  then  and  there  be  put  to  him 
touching  the  matters  contained  in  the  said  schedule,  and  touching  and 
concerning  such  other  matters  and  things  as  the  said  W.  G.»  as  such  judge 
as  aforesaid,  should  think  fit  and  proper  to  inquire  into  in  order  to  the  due 
execution  of  the   laws  relating  to  the  relief  of  insolvent    debtors  in 
England,  he  the  said  W.  G.  then  and  there,  as  such  judge  as  aforesaid, 
having  sufficient  and  competent  lawful  power  and  authority  to  administer 
the  said  oath  to  the  said  S.  T.  in  that  behalf.     And  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  further  present  that  the  said  S.  T.  being  w 
sworn  as  aforesaid,  then  and  there,  to  wit,  on  the  day  and  year  last  afore- 
said, in  the  said  court  of  the  county  aforesaid,  to  wit,  at  Chelmsford,  n 
the  said  county,  before  the  said  W.  G.,  then  and  there  being  judge  of  the 
said  court,  was  then  and  there  examined  upon  the  oath  of  him  the  said 
S.  T.,  according  to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, and  of  and  concerning  the  said  schedule  and  the  several  matters 
contained  in  the  same,  and  of  and  concerning  such  other  matters  and 
things  as  seemed  fit  and  proper  to  the  said  W.  G.  to  be  inquired  into. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present 
that  the  said  S.  T.  being  so  sworn  as  aforesaid,  the  said  W.  G.  did  then 
and  there,  and  in  execution  of  the  laws  relating  to  insolvent  debtors  in 
England,  examine  into  the  said  schedule  upon  the  said  oath  of  the  said 
S.  T.  upon  his  oath  aforesaid,  touching  and  concerning  the  sevenl 
matters  contained  in  the  said  schedule  ;  upon  which  said  examination  the 
said  S.  C,  and  divers  other  creditors  of  the  said  S.  T.,  in  pursuance  of 
the  said  notice  in  that  behalf,  and  by  and  with  the  permission  of  the 
said  W.  G.  as  such  judge  as  aforesaid,  and  having  given  satisfactorj 
proof  of  tlieir  right  to  oppo3(;  the  discharge  of  the  said  S.  T.,  did  oppose 
the  said  discharge,  and  for  the  purposes  aforesaid  did  put  questions  to  the 
said  8.  T.  touching  the  matters  contained  in  the  said  schedule,  and 
touching  and  concerning  divers  other  matters  and  things,  to  wit,  the 
several  matters  and  things  hereinafter  alleged. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present 
that  at  and  upon  the  said  examination  of  the  said  S.  T.  the  following 
questions  became  ani  were  material  questions  touching  and  concerning 
the  matters  contained  in  thfe  said  schedule,  and  which  the  said  VV.  G. 
then  and  there  as  such  judge  as  aforesaid,  was  of  opinion  it  was  fit  and 
proper  should  be  put  to  the  said  S.  T.,  and  did*in  fact  put  and  permit  to 
be  put  by  the  said  creditors  to  the  said  S.  T.  on  his  examination  afore- 
said, in  order  to  the  due  execution  of  the  laws  relating  to  insolvent 
debtors  in  England,  in  the  matter  of  the  said  petition,  the  following 
questions,  that  is  to  say,  whether  or  not  the  said  statement  amd  entry 
contained  in  the  said  schedule  of  and  concerning  the  sum  of  one  thou- 
sand six  hundred  pounds  was  true ;  and  whether  or  not  the  truth 
really  was  that  the  said  S.  T.  had  been  unable  to  attend  to  the  business 
relating  to  the  paying  off  the  said  sum  of  one  thousand  six  hundred 
pounds  mortgage  on  the  said  first  day  of  January,  in  the  year  of  oar 
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Lord  one  thousand  eight  hundred  and  fifty  ;  and  whether  or  not  it  was  the     PreeedeRts. 

fact  that  the  wife  of  the  said  S.  T.  wrote  to  the  said  S.  C.  on  the  twenty-         

ninth  day  of  December,  in  the  year  of  our  Lord  one  thousand  eight .  *;**•  ^^l' 
hundred  and  forty-nine,  telling  him  of  the  said  alleged  appointment  of  perjorr. 
the  said  R.  B.  and  arranging  for  the  servant  of  the  said  S.  T.  to  wait  on 
him  the  said  S.  C.  ;  and  whether  or  not  it  had  been  the  fact  that  the  said 
S.  T.  had  directed  his  said  wife  to  send  the  said  cheque  for  one  thousand 
six  hundred  pounds  to  the  said  bank  of  Messrs.  R.  and  Co. ;  and  whether 
or  not  the  said  wife  of  the  said  S.  T.  had,  notwithstanding  such  directions, 
Bent  the  said  servant,  with  the  said  cheque,  to  the  bank  of  Messrs. 
M.  B.  E.  and  Co.  instead  of  the  said  bank  of  Messrs.  R.  and  Co. ;  and 
whether  or  not  the  fact  really  had  been  that  the  said  S.  T.  had  ever, 
and  when,  and  whether  or  not  on  coming  down  stairs  on  the  fourteenth 
day  of  January,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
fifty,  discovered  the  said  alleged  mistake,  and  what  the  said  S.  T.  bad 
done  in  consequence  ;  and  whether  or  not  the  said  S.  T.  had  written  to 
the  said  G.  H.  E.,  and  whether  or  not,  immediately  after  such  discovery, 
to  see  him  the  said  S.  T.  on  the  subject  of  the  said  alleged  mistake,  and 
whether  or  not  the  said  6.  H.  E.  thereupon  came  to  the  said  S.  T.,  and 
whether  or  not  thereupon  or  ever  the  said  S.  T.  requested  the   said 
G.  H.  E.  to  send  th«  amount  of  the  said  one  thousand  six  hundred 
pounds  cheque  to  the  said  bank  of  Messrs.  R.  and  Co.  or  told  him  at  the 
same  or  any  time  that  the  said  money  did  not  belong  to  him  the«said 
S.  T.  but  to  the  estate  of  the  said  A.  M.  deceased  ;  and  whether  or  not 
the  said  G.  H.  E.  had  been  or  was  aware  of  that  fact,  and  whether  or 
not  the  said  G.  H.  E.  had  left  him  the  said  S.  T.  with  the  promise  that 
this  should  be  done ;  and  whether  or  not,  in  consequence  of  the  said 
Messrs.  M.  B.  E.  and  Co.  not  having  placed  the  sum  of  one  thousand 
pounds  to  the  credit  of  the  said  S.  T.  with  their  bank,  and  not  having 
transmitted  the  said  sum  of  one  thousand  six  hundred  pounds  to  the  bank 
of  Messrs.  R.  and  Co.  he  the  said  S.  T.  immediately,  or  in  fact  ever, 
made  an  equitable  mortgage  of  the  said  Hill  Farm,  Feering,  Essex,  to 
the  said  S.  C.  his  co-trustee,  to  secure  the  said  one  thousand  six  hundred 
pounds,  with  interest  at  four  pounds  per  cent.  ;  and  whether  or  not  it  was 
the  fact  that  the  said  S.  T.  had  made  application  to  the  said  firm  of 
Messrs.  M.  B.  E.  and  Co.  on  ihe  subject  of  the  said  one  thousand  six 
hundred  pounds  ;  and  whether  or  not  it  was  the  fact  that  the  said  Messrs. 
M.  B.  E.  and  Co.  had  ever  made  any  and  what  promise  in  order  to  pre- 
vent the  said  S.  T.  proceeding  against  them  for  the  recovery  of  the  said 
sum  of  one  thousand  six  hundred  pounds  ;  and  whether  or  not  it  was  the 
fact  that  the  said  S.  T.,  in  writing  or  otherwise,  desired  any  person  to 
take  the  said  cheque  to  the  said  bank  of  Messrs.  M.  B.  E.  and  Co.,  and 
whether  or  not  it  had  been  the  fact  that  any  deed  charging  the  said 
Feering  estate  with  the  said  sum  of  one  thousand  six  hundred  pounds 
was  put  into  the  said  box  by  the  said  S.  C. ;  and  whether  or  not  it  was 
the  fact  that  the  said  entry  and  statement  in  the  said  schedule  of  and 
concerning  the  said  sum  of  one  thousand  eight  hundred  pounds  was  true; 
and  whether  or  not  it  was  the  fact  that  the  said  S.  T.  had  given  to  the 
said  A.  M.  the  note  of  hand  of  him  the  said  S.  T.  for  the  said  sum  of 
one  thousand  eight  hundred  pounds,  payable  six  months  after  notice ; 
and  whether  or  not  thereupon  the  said  agreement  and  the  said  deeds 
mentioned  in  the  said  entry  and  statement  were  given  up  to  the  said 
&  T.,  and  whether  or  not  the  said  A.  M.  did  in  truth  ever  take  away 
such  allied  note,  and  whether  it  was  the  fiict  that  the  said  alleged  note 
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Preeedentt.  had  an  indorsement  at  the  back  thereof  signed  by  the  said  A.  M.  and  the 
said  S.  T.,  and  whether  or  not  to  the  effect  that  the  said  note  was  given 
in  lieu  of  the  said  agreement  for  the  said  equitable  mortgage,  and  whe- 
ther or  not  it  was  the  fact  that  the  said  equitable  mortgage  had  ceased  to 
operate,  and  when  and  whether  or  not  on  the  second  day  of  October, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  forty-seven; 
and  whether  or  not  the  said  A.  M.  wished  the  same  to  be  cancelled,  and 
had  in  fact  received  or  taken  the  said  note  of  hand  for  the  said  sum  of 
one  thousand  eight  hundred  pounds  and  interest,  and  whether  the  said 
equitable  mortgage  had  in  fact  been  cancelled,  and  how,  and  whether  or 
not  by  the  said  A.  M.,  and  whether  or  not  by  his  signing  a  memorandum 
at  the  back  of  the  said  note,  and  whether  or  not  such  note  bad  any 
special  indorsement,  and  for  what  purpose,  and  whether  or  not  to  show 
that  the  said  equitable  mortgage  had  been  cancelled. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present 
that  the  said  S.  T.  being  so  sworn  as  aforesaid,  not  having  the  fear  d 
Grod  before  his  eyes,  but  devising  and  intending  to  pervert  the  due  course 
of  law  and  justice,  and  to  deceive  the  said  W.  G.  in  the  premises,  thai 
and  there,  to  wit,  on  the  said  twenty-seventh  day  of  March,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  fifty-two,  before  the  siid 
W.  G.,  as  such  judge  as  aforesaid,  upon  the  said  examination,  unlawful^, 
Bsdaely,  wilfully,  knowingly,  and  corruptly  did  say,  depose,  swear,  make 
answer,  and  give  evidence  touching  and  concerning  the  said  schedok 
and  the  several  matters  therein  contained,  and  in  answer  to  and  of  and 
concerning  the  several  questions  and  subjects  of  enquiry  aforesaid, 
amongst  other  things,  in  substance  and  to  the  effect  following,  that  is  to 
say,  that  the  said  entry  and  statement  contained  in  the  said  schedule  of 
and  concerning  the  said  sum  of  one  thousand  six  hundred  poands  wis 
then  all  true;  that  the  truth  really  was  that  he  the  said  S.   T.  was 
quite  unable  to  attend  to  the  business  relating  to  the  paying  off  the  said 
sum  of  one  thousand  six  hundred  pounds  mortgage  money,  on  the  first 
day  of  January,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
fifty,  that  the  wife  of  the  said  S.  T.  did  write  to  the  said  S.  C.  on  the 
twenty-ninth  day  of  December,  in  the  year  of  our  Lord  one  thoosiod 
eight  hundred  and  forty-nine,  telling  him  of  the  said  appointment  of  the 
said  R.  B.,  and  arranging  for  the  servant  of  the  said  S.  T.  to  wait  00 
him  the  said  S.  C.     That  it  was  the  fact  that  he  the  said  S.  T.  directed 
his  said  wife  to  send  the  said  cheque  for  one  thousand  six  hundred 
pounds  mentioned  in   the  statement  and  entry,  to  the  said  bank  of 
Messrs.  R.  and  Co.,  but  that  she,  misunderstanding  his  directions,  sent 
the  said  servant  with  the  said  cheque  to  the  bank  of  Messrs.  M.  B.  £. 
and  Co.,  where  the  trust  account  was  kept ;  that  the  fact  really  was,  that 
on  coming  down  stairs  on  the  fourteenth  day  of  January,  in  the  jetr 
of  our  I^rd  one  thousand  eight  hundred  and  fifty,  he  the  said  S.  T. 
discovered  the  said  mistake,  and  immediately  wrote  to  the  said  G.  H.  E. 
to  see  him  the  said  S.  T.  on  the  subject  thereof;    that  he  the  said 
G.  H.  E.  thereupon  came  to  him  the  said  S.  T.  within  one  hour.     That 
he  the  said  S.  T.  thereupon  requested  him  immediately  to  send  the  said 
amount  of  the  said  one  thousand  six  hundred  pounds  cheqne  to  the  said 
bank  of  Messrs.  R.  and  Co.,  and  told  him  at  the  same  time  the  said  money 
did  not  belong  to  him  the  said  S.  T.,  but  to  the  estate  of  the  said  A.  M., 
of  which  fact  he  was  then  aware.     And  that  he  the  said  G.  H.  £.,  left 
him  the  said  S.  T.,  with  the  promise  that  this  should  be  done ;  that  in  con- 
sequence of  the  said  Messrs.  M.  B.  £.  and  Ca  not  having  placed  the  sua 
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of  one  thousand  pounds  to  the  credit  of  the  said  S.  T.  with  their  bank,  and  Preoedaut. 
not  having  transmitted  the  said  sum  of  one  thousand  six  hundred  pounds  ^  "Ti^vT 
to  the  bank  of  Messrs.  R.  and  Co.,  he  the  said  S.  T.  immediately  made  in^ctoentfor 
an  equitable  mortgage  of  his  Hill  Farm,  Feering,  Essex,  to  the  said  perjury. 
S.  C.  and  co-trustee,  to  secure  the  sum  of  one  thousand  six  hundred 
pounds,  with  interest  at  four  pounds  per  centum,  as  paid  by  the  said 
Jr  N.  to  the  said  A.  M.'s  estate.  That  he  the  said  S.  T.,  made  many 
applications  to  the  firm  of  Messrs.  M.  B.  £.  and  Co.  on  the  subject  of 
the  said  one  thousand  six  hundred  pounds,  and  that  they  always 
promised  to  do  what  the  said  S.  T.  required,  in  order  to  prevent  his 
proceeding  against  them  for  the  recovery  thereof ;  and  that  he  the  said 
S.  T.  did  not  in  writing  or  otherwise  desire  any  body  to  take  the  said 
cheque  to  the  said  bank  of  Messrs.  M.  B.  £.  and  Co.,  and  that  the  said 
deed,  charging  the  said  Feering  estate  with  the  said  sum  of  one  thousand 
six  hundred  pounds  was  put  into  the  said  testator's  box  by  the  said 
S.  C.  That  the  said  entry  and  statement  in  the  said  schedule  of  and  con- 
cerning the  said  sum  of  one  thousand  eight  hundred  pounds  was  all  true. 
That  he  the  said  S.  T.  did  give  to  the  said  A.  M.,  the  note  of  hand  of 
him  the  said  S.  T.,  for  the  said  sum  of  one  thousand  eight  hundred 
pounds,  payable  in  six  months  after  notice,  and  thereupon  the  said 
agreement  and  the  said  deeds  mentioned  in  the  said  entry  and  statement 
were  given  up  to  the  said  S.  T.  That  the  said  A.  M.  did  in  truth  take 
away  with  lam  the  said  note,  and  that  the  same  had  an  endorseipent 
at  the  back  thereof,  signed  by  the  said  A.  M.,  and  the  said  S.  T.,  to  the 
effect  that  the  said  note  was  given  in  lieu  of  the  said  agreement  for  the 
said  equitable  mortgage,  that  the  said  equitable  mortgage  ceased  to  operate 
on  the  second  day  of  October,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  forty-seven.  That  the  said  A.  M.  wished  it  to  be 
cancelled,  and  took  the  said  note  for  the  said  sum  of  one  thousand  eight 
hundred  pounds  and  interest.  That  the  said  equitable  mortgage  was 
cancelled  by  the  said  A.  M.,  by  signing  a  certain  memorandum  at  the 
back  of  the  said  note,  which  had  a  special  indorsement  to  show  that  the 
said  equitable  mortgage  had  been  cancelled  :  whereas  in  truth,  and  in 
fiMty  the  said  entry  and  statement  contained  in  the  said  schedule  of  and 
ooDceming  the  said  sum  of  one  thousand  six  hundred  pounds,  at  the  time 
when  the  said  S.  T.  so  said,  deposed,  swore,  and  gave  evidence  as  afore- 
said, was  not  true.  And  whereas  in  truth  and  in  fact,  the  same  then 
was  and  is  fidse  and  untrue  in  divers  particulars,  to  wil^  the  particulars 
hereinafter  in  that  behalf  assigned  and  set  forth.  Ajid  whereas  it  was 
not  nor  is  it  the  fact  that  the  said  S.  T.  was  unable  to  attend  to  the 
business  relating  to  the  paying  off  of  the  said  sum  of  one  thousand  six 
hundred  pounds  mortgage  money  on  the  first  day  of  January  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  fifly,  as  the  said  S.  T.  so 
said,  deposed,  swore,  made  answer,  and  gave  evidence  as  aforesaid ;  and 
whereas  the  fact  really  was  and  is  that  the  said  S.  T.  was  able  to  attend  to 
the  said  business,  and  did  in  fact  attend  to  the  same,  as  he  the  said  S.  T. 
at  the  time  he  so  said,  deposed,  swore,  and  gave  evidence  as  aforesaid,  well 
knew.  And  whereas  it  was  not  nor  is  it  the  fact  that  the  wife  of  the 
said  S.  T.  wrote  to  the  said  S.  C.  on  the  twenty -ninth  day  of  December, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  forty-nine, 
telling  him  of  any  appointment  whatever,  and  arranging  for  the  servant 
of  the  said  S.  T.  to  wait  on  him  the  said  S.  T.,  as  he  the  said  S.  T.  so 
saidy  deposed,  swore,  made  answer,  and  gave  evidence  as  aforesaid,  as  he 
the  said  S.  T.,  at  the  said  time  when  he  so  said,  deposed,  swore,  made 
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answer,  and  gave  evidence  as  aforesaid,  well  knew.  And  whereas  it  wts 
not  nor  is  it  the  fact  that  the  said  S.  T.  directed  his  said  wife  to  send  the 
said  cheque  for  one  thousand  six  hundred  pounds  mentioned  in  the  said 
statement  and  entiy  to  the  said  bank  of  the  said  Messrs.  R.  and  Ox,  hot 
that  she,  misunderstanding  his  direction,  sent  the  said  servant  with  the 
said  cheque  to  the  bank  or  Messrs.  M.  B.  £.  and  Ca,  instead  of  the  said 
bank  of  Messrs.  R.  and  Ck).,  as  the  smd  S.  T.  so  said,  deposed,  sworp, 
made  answer,  and  gave  evidence  as  aforesaid.  And  whereas  it  was  not 
nor  is  it  the  fact,  that  on  the  fourteenth  daj  of  Janaarj«  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  fiiltjt  ^®  ^^  ^^  ^  '^* 
discovered  the  said  mistake,  or  that  he  the  said  S.  T.  wrote  to  die  and 
G.  H.  £.  to  see  him  the  said  S.  T.  on  the  subject  thereof  as  the  and 
8.  T.  80  falsely  said,  deposed,  swore,  made  answer,  and  gave  evidence  as 
aforesaid.  And  whereas  in  truth  and  in  fact,  the  said  S.  T.  never 
requested  the  said  G.  U.  E.  to  send  the  amount  of  the  said  one  thousand 
six  hundred  pounds  cheque  to  the  said  bank  of  Messrs.  R.  and  Ca,  and 
did  not  at  the  said  time  by  him  the  said  S.  T.  in  that  behalf  alleged  cr 
ever  tell  the  said  G.  H.  £.  that  the  said  money  did  not  belong  to  hin 
the  said  S.  T.,  or  that  the  same  belonged  to  the  estate  of  the  said  A  IL, 
as  he  the  said  S.  T.  so  said,  deposed,  swore,  made  answer,  and  gave 
evidence  as  aforesaid.  And  whereas  in  truth  and  in  fact,  the  said 
G.  H.  E.  did  not  leave  him  the  said  S.  T.  with  the  promise  that  tkis 
should  be  done,  or  that  the  said  sum  of  one  thousand  six  hundred  pounds 
cheque  should  be  sent  to  the  said  bank  of  Messrs.  R.  and  jCkk,  as  the  aid 
S.  T.  so  said,  deposed,  swore,  made  answer,  and  gave  evidence  as  afore- 
said. And  whereas  it  was  not  nor  is  it  the  fact  that  the  said  S.  T.  ever 
made  to  the  said  S.  C,  his  said  co-trustee  as  aforesaiil,  any  equitabk 
mortgage  of  the  said  HiU  Farm,  Feering,  Essex,  as  the  said  S.  T.  so  said, 
deposed,  swore,  and  gave  evidence  as  aforesaid.  And  whereas  in  trath 
and  in  fact,  the  said  S.  T.  never  made  any  application  to  the  said  firm  of 
M.  B.  £.  and  Co.  on  the  subject  of  the  said  one  thousand  six  hundred 
pounds,  nor  did  the  said  firm  ever  make  any  promise  in  order  to  prevent 
the  said  S.  T.  from  proceeding  against  them  for  recovery  thereof.  Aid 
whereas  in  truth  and  in  fact  the  said  cheque  was  paid  into  the  said  bank  of 
the  said  Messrs.  M.  B.  £.  and  Co.,  by  the  express  desire  of  the  said  S.  T. 
And  whereas  in  truth  and  in  fact,  the  said  S.  T.  did,  by  a  certain  writii^ 
signed  by  the  said  S.  T.,  desire  a  certain  person,  to  wit,  to  the  jurors 
aforesaid  as  yet  unknown,  to  take  the  said  cheque  to  the  said  bank  of 
Messrs.  M.  B.  £.  and  Co.,  to  wit,  on  the  said  first  day  of  January,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  fifty.  And  whereas 
in  truth  and  in  fact,  the  said  aUeged  deed,  charging  the  said  Feeiing 
estate  with  the  said  sum  of  one  thousand  six  hundred  pounds  was  not 
put  into  the  said  testator's  box  by  the  said  S.  C,  as  the  said  S.  T.  so 
said,  &c  as  aforesaid,  And  whereas  in  truth  and  in  fact,  the  said 
entry  and  statement  contained  in  the  said  schedule  of  and  concerning  the 
said  sum  of  one  thousand  eight  hundred  pounds  at  the  time  when  the 
said  S.  T.  so  said,  deposed,  swore,  and  gave  evidence  as  aforesaid,  was 
not  true,  and  whereas  the  same  then  was  and  is  false  and  ontnie  in 
divers  particulars,  to  wit,  in  the  particulars  hereinafter  in  that  behalf 
alleged.  And  whereas  in  truth  and  in  fact,  the  said  S.  T.  never  gave  to 
the  said  A  M.  the  note  of  hand  of  him  the  said  S.  T.  for  the  said  sum  of 
one  thousand  eight  hundred  pounds,  nor  was  it  nor  is  it  the  fact  that 
thereupon  the  said  agreement,  and  the  other  deeds  mentioned  in  the  said 
schedule  entry  and  statement  were  given  up  to  the  said  S.  T.,  as  he  so 
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saidy  &c.  as  aforesaid  ;  and  whereas  in  truth  and  in  fact,  the  said  A.  M.    PreeedeiUi, 

never  took  away  with  him  the  said  note,  nor  had  the  same  alleged  note    j,  "cxvi 

any  endorsement  at  the  back  thereof,  sicjrDed  by  the  said  A.  M.  and  the  inaictment  for 

said  S.  T.,  to  the  effect  that  the  said  note  was  given  in  lieu  of  any  agree-  perjarj. 

ment  for  the  said  equitable  mortgage,  as  the  said  S.  T.  so  said,  &c., 

as  aforesaid.     And  whereas  it  was  not  nor  is  it  the  fact,  that  the  said 

equitable  mortgage  ceased  to  operate  on  the  second  day  of  October  in  the 

jetLT  of  our  Lord  one  thousand  eight  hundred  and  forty-seven,  or  had  ceased 

to  operate,  as  the  said  S.  T.  so  said,  deposed,  swore,  and  gave  evidence  as 

aforesaid.    And,  whereas  in  truth  and  in  fact,  the  said  A.  M.  did  not  wish 

the  said  equitable  mortgage  to  be  cancelled,  as  the  said  S.  T.  so  said,  &c., 

as  aforesaid.     And  whereas  in  truth  and  in  fact  the  said  A.  M.  never 

took  the  said  note  of  hand   for  the  said  sum  of  one  thousand  eight 

hundred  pounds  and  interest.     And  whereas  in  truth  and  in  fact  the 

said  equitable  mortgage  was  never  cancelled  by  the  said  A.  M.  in  any 

manner  whatsoever.     And  whereas  in  truth  and  in  fact  the  said  alleged 

note  never  had  any  special  endorsement  to  show  that  the  security 

creating  the  said  equitable  mortgage  had  been  cancelled.     And  whereas 

the  truth  really  was  and  is  that  the  said  alleged  note  never  had  any 

existence  whatever,  but  was  so  falsely  sworn  and  alleged  to  have  been 

given  as  aforesaid,  for  the  purpose  of  fraud  and  deceit,  and  to  mislead 

the  said  W.  G.  as  such  judge  as  aforesaid  in  the  premises,  and  for  no 

other  purpose. 

And  so  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  say  that  he 
the  said  S.  T.,  on  the  said  twenty-seventh  day  of  March,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  fifty-two,  in  the  said  court 
of  the  county  aforesaid,  at  Chelmsford  aforesaid,  in  the  county  aforesaid, 
on  his  oath  aforesaid,  before  the  said  W.  G.,  then  being  such  judge  as 
aforesaid,  and  then  and  there  having  sufficient  and  competent  power  and 
authority  to  take  the  examination  aforesaid,  and  to  administer  the  said 
oath  to  the  said  S.  T.  in  that  behalf  upon  the  said  examination  of  him 
the  said  S.  T.  unlawfully,  knowingly,  falsely,  wilfully,  and  corruptly  did 
forswear  himself,  give  false  evidence  and  commit  wilful  and  corrupt  per- 
jury in  manner  aforesaid  ;  against  the  form  of  the  statute  and  statutes  in 
soch  case  made  and  provided,  and  against  the  peace  of  our  said  Lady 
the  Queen,  her  crown  and  dignity. 

Second  Count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
farther  present  that  heretofore,  and  after  the  making,  passing,  and  coming 
into  operation  of  the  several  acts  of  Parliament  in  the  first  count  of  this 
indictment  mentioned,  and  after  the  fifteenth  day  of  September,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  forty-seven,  to  wit,  on 
the  twelfth  day  of  February,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  fifty-two,  the  said  S.  T.  was  in  actual  custody  within  the  walls 
of  a  certain  prison  in  England,  to  wit,  at  Springfield,  in  the  county  of 
Essex,  that  is  to  say,  upon  certain  process  issued  out  of  the  High  Court 
of  Chancery,  at  the  suit  of  S.  C.  and  other  persons,  for  and  by  reason  of 
his  contempt  of  Her  Majesty's  High  Court  of  Chancery,  for  and  by  reason 
of  the  nonpayment  of  money  ordered  to  be  paid  by  the  said  High  Court 
of  Chancery  ;  and  that  the  said  S.  T.  so  being  within  the  walls  of  the 
said  prison  as  aforesaid,  to  wit,  on  the  day  and  year  aforesaid,  did  apply 
by  petition  in  a  summary  way  to  the  Court  for  the  Relief  of  Insolvent 
Debtors  in  England  for  bis  discharge  from  such  custody,  according  to  the 
provisions  of  the  said  act  firstly  above  recited,  which  said  petition  the  said 
sourt  then  and  there  thought  it  reasonable  to  permit  and  did  permit 
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And  the  jurors  aforesaid,  apon  their  oath  aforesaid,  do  further  present 
that  afterwards,  and  after  divers  proceedings  had  and  taken  in  the  matter 
of  the  said  petition,  and  after  due  order  made  by  the  said  Court  for  the 
Belief  of  Insolvent  Debtors  for  vesting  the  estate  of  the  said  8.  T.  io 
the  provisional  assignee  of  the  said  court  for  the  time  being,  the  said 
8.  T.  within  such  time  after  the  making  of  the  said  vesting  order  as 
the  said  court  thought  reasonable,  to  wit,  on  the  first  day  of  March, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  fifty-two,  ac- 
cording to  the  provisions  of  the  said  first-mentioned  act,  did  deliver  unto 
the  said  court  the  schedule  of  him  the  said  S.  T.,  according  to  the  form 
required  by  the  said  act. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  farther  present 
that  thereupon  and  afterwards,  to  wit,  on  the  tenth  day  of  March,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  fifty-two,  the  said  Court 
for  the  Relief  of  Insolvent  Debtors,  under  and  by  virtue  of  the  said  act 
thirdly  above  recited,  did  make  its  order,  referring  the  said  petition  for 
hearing  to  the  Chelmsford  District  Court  of  the  county  of  Essex,  he  the 
said  S.  T.  then  and  there  being  in  custody  within  the  walls  of  the  said 
prison  within  the  said  district,  and  did  transmit  the  said  petition  and  the 
said  schedule  to  such  last-mentioned  court  for  hearing  accordingly ;  where- 
upon W.  G.,  Esq.,  then  and  there  being  the  judge  of  the  said  court  of  the 
county  aforesaid,  did  forthwith  appoint  a  time  and  place  for  the  said  S.T. 
to  be  brought  up  before  him  the  said  W.  G.,  as  such  judge  as  aforesaid, 
there  to  be  dealt  with  according  to  law,  that  is  to  say,  for  the  purpose  last 
aforesaid,  did  ap(>oint  the  twenty-seventh  day  of  March,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  fifty-two,  at  the  Shire  Hall,  Chelms- 
ford, the  said  last- mentioned  day  not  being  more  than  four  calendar  months 
after  the  date  of  such  appointment.  Notice  of  the  making  of  which  said 
vesting  order  as  aforesaid,  and  of  the  said  filing  of  the  said  schedule,  and 
of  the  said  time  and  place  so  appointed  for  the  said  S.  T.  to  be  brought 
up  as  aforesaid,  the  said  W.  G.,  as  such  judge  as  aforesaid,  did  then  and 
there  cause  to  be  given  to  the  said  S.  C.  and  the  said  other  persona,  the 
creditors  of  tlie  said  8.  T.,  at  whose  suit  the  said  S.  T.  was  theji  still 
detained  in  custody  in  the  said  prison,  and  all  the  other  creditors  of  the 
said  S.  T.  named  in  the  said  schedule,  resident  within  the  United  King- 
dom, whose  debts  amounted  to  the  sum  of  five  pounds,  and  also  to  be 
inserted  in  the  London  Gazette. 

And  the  jurors  aforesaid,'  upon  their  oath  aforesaid,  do  further  present 
that  afterwards,  to  wit,  on  the  twenty-seventh  day  of  March,  in  the  yesr 
of  our  Lord  one  thousand  eight  hundred  and  fifty-two,  at  Chelmsford  afore- 
said, in  the  said  county,  the  said  8.  T.  being  such  prisoner  as  aforesaid,  in 
pursuance  of  the  said  appointment,  and  under  and  by  virtue  of  the  said  sta- 
tute thirdly  above  recited,  was  brought  up  before  the  said  W.  G.,  then  being 
such  judge  of  the  said  court  of  the  county  aforesaid,  the  same  court  then 
and  there  being  a  court  duly  constituted,  appointed,  and  holden  under  and 
in  pursuance  of  the  said  statute  secondly  above  recited,  there  to  be  exa- 
mined touching  and  concerning  his  said  schedule,  at  which  time  and  place 
lastly  above  mentioned  the  said  W.  G.,  as  such  judge  as  aforesaid,  did 
examine  into  the  said  schedule  upon  the  oath  of  the  said  S.  T. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present 
that  the  said  W.  G.,  then  and  there,  for  divers  good  and  lawful  causes  him 
thereunto  moving,  did  adjourn  the  hearing  and  examination  of  the  said 
S.  T.  from  time  to  time,  until  a  subsequent  sitting  of  the  said  W.  G. 
in  the  court  of  the  county  aforesaid,  holden  at  Chelmsford,  in  and  for 
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the  said  county,  on  Monday,  the  tenth  day  of  February,  in  the  year  of  our 

Lord  one  thousand  eight  hundred  and  fifty-three,  at  which  time  and  place         "TrVr 

the  said  S.  C,  then  and  there  being  a  creditor  of  the  said  S.  T.,  did  appear  i^^^^ 

to  examine  and  oppose  the  dischaige  of  the  said  S.  T.,  in  pursuance  of  perjui7. 

notice  theretofore  duly  given  by  him  the  said  S.  C.  to  the  said  S.  T.  in 

that  behalf  and  then  and  there  <Ud  oppose  the  discharge  of  the  said  S.  T. 

from  such  custody  as  aforesaid. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present 
that  the  said  S.  T.,  being  so  brought  before  the  said  W.  G.,  being  such 
judge  of  the  said  County  Court  of  Essex  aforesaid,  was  then  and  there, 
before  the  said  W.  G.  in  due  manner  sworn,  and  did  take  his  corporal  oath 
upon  the  Holy  Gospel  of  Grod,  to  speak  the  truth  and  make  true  answer 
apon  his  said  examination,  and  also  to  make  true  answers  to  such 
questions  as  should  then  and  there  beput  to  him  touching  and  concerning 
the  matters  contained  in  the  said  schedule,  the  same  having  then  been 
•mended  according  to  the  form  of  the  statute  in  such  case  made  and 
provided  ;  and  touching  and  concerning  such  other  matters  and  things 
as  the  said  W.  6.,  as  such  judge  as  aforesaid,  should  think  fit  and  proper 
to  inquire  into,  in  order  to  the  due  execution  of  the  law  relating  to  the 
relief  of  insolvent  debtors  in  England,  in  the  matter  of  the  said  petition, 
he  the  said  W.  G.,  then  and  there,  as  such  judge  as  aforesaid,  having 
sufficient  and  competent  lawful  power  and  authority  to  administer  the 
said  oath  to  the  said  S.  T.  in  that  behalf.  And  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  further  present  that  the  said  S.  T.  being  so  sworn 
as  aforesaid,  then  and  there,  to  wit,  on  the  day  and  year  last  aforesaid,  in 
the  court  of  the  county  aforesaid,  before  the  said  W.  G.,  then  and  there 
being  judge  of  the  said  court,  was  then  and  there  examined  upon  the 
said  oath  of  him  the  said  S.  T.,  according  to  the  form  of  the  statute  in 
soch  case  made  and  provided,  and  of  and  concerning  the  said  amended 
schedule,  and  the  several  matters  therein  contained  ;  and  of  and  concern- 
ing such  other  matters  and  things  as  then  and  there  seemed  to  the  said 
W.  G.  to  be  fit  and  proper  to  be  enquired  into;  And  the  jurors  afore- 
said, upon  their  oath  aforesaid,  do  further  present  that  at  and  upon  the 
said  examination  there  was  produced  to  the  said  S.  T.  a  certain  paper 
writing  in  the  words,  abreviations,  and  figures  following,  that  is  to  say, 
**  pay  this  at  Mill's  bank,  bring  receipt  one  thousand  six  hundred  pounds, 
Samuel  TiUett,"  which  said  paper  writing,  it  had  then  been  alleged, 
accompanied  a  certain  cheque  for  one  thousand  six  hundred  pounds 
which  had  been  paid  to  the  credit  of  the  said  8.  T.  with  the  said  firm  of 
Messrs.  M.  B.  K  and  Co.,  oq  the  first  day  of  January,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  fifty. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present, 
that  at  and  upon  the  said  examination,  the  following  questions  became 
and  were  material  questions  touching  and  concerning  tlie  matters  contained 
in  the  said  amended  schedule,  and  which  the  said  W.  G.  then  and  there, 
as  such  judge  as  aforesaid,  was  of  opinion  it  was  fit  and  proper  should  be 
put  to  the  said  S.  T.,  and  did  in  fact  put  and  permit  to  be  put  to  the 
said  8.  T.,  on  his  examination  aforesaid,  in  order  to  the  due  execution  of 
the  laws  relating  to  insolvent  debtors  in  England,  in  the  matter  of  the 
said  petition,  and  in  answer  and  reference  to  which  it  then  and  there 
became  material  and  necessary  in  the  matter  of  the  said  petition,  that  the 
said  W.  G.,  as  such  judge  as  aforesaid  should  be  truly  informed  by  the 
said  S.  T.  on  what  day  the  said  paper  writing  was  written,  and  whether  or 
not,  on  the  first  day  of  January,  in  the  year  of  our  Lord  one  thousand 
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eight  hundred  and  fiftj,  or  on  any  othei  and  what  daj,  and  npoQ  what 
occasion  the  same  had  been  written,  and  whether  or  not  upon  the  occasioa 
when  the  said  cheque  was  so  paid  as  aforesaid  ;  and  whether  or  not  upon 
any  other  and  what  occasion,  and  whether  or  not  it  was  the  fact  that  the 
same  had  been  written  upon  the  occasion  of  one^thousand  pounds  being 
received  by  the  said  S.  T.,  and  from  whom  such  sum  had  been  received, 
and  whether  or  not,  from  one  T.  R.,  and  to  what  the  said  paper  writing 
had  reference,  and  whether  or  not,  to  the  receipt  of  one  thousand  pounds 
from  the  said  T  R.,  and  whether  or  not  at  the  time  when  the  said  paper 
writing  was  so  produced  to  the  said  S.  T.  as  aforesaid,  the  whole  of  the 
said  paper  writing  was  in  the  handwriting  of  the  said  S.  T.,  and  whether 
it  was  the  fact  that  any,  and  what  part  thereof,  and  whether  any  part  of 
the  figure  6  in  the  same  paper  writing  was  not  in  the  handwriting  of  the 
said  S.  T.  at  the  time  when  the  sanle  was  so  produced  to  him  as  afore- 
said ;  and  whether  or  not,  on  the  first  day  of  January,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  fifty,  the  said  paper  writing  wai 
in  the  same  state  in  which  it  was  when  so  produced  to  the  said  S.  T.  as 
aforesaid  ;  and  whether  or  not,  at  any  time,  the  figure  6  appearing  upon 
the  said  paper  writing,  had  been  by  any  person  other  than  the  said  S.  T^ 
and  without  his  assent,  formed  from  a  figure  0  by  altering  and  converting 
a  figure  0  into  the  said  figure  6. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  farther  present 
that  the  said  S.  T.,  being  so  sworn  as  aforesaid,  not  having  the  fear  of 
God  before  his  eyes,  but  devising  and  intending  to  pervert  the  doe  course 
of  law  and  justice,  and  to  deceive  the  said  W.  G.  in  the  premises,  then 
and  there,  to  wit,  on  the  tenth  day  of  February,  in  the  year  of  oar  Lord 
one  thousand  eight  hundred  and  fifty-three,  before  the  said  W.  G^  as 
such  judge  as  aforesaid,  upon  the  said  examination,  unlawfully,  falselj, 
wilfully,  knowingly,  and  corruptly,  did  say,  depose,  swear,  make  answer, 
and  give  evidence  touching  and  concerning  the  several  questions  and 
matters  aforesaid,  amongst  other  things,  in  substance  and  to  the  efiect 
following,  that  is  to  say — that  the  said  paper  writing  was  written  on  t 
day  other  than  the  first  day  of  January,  in  the  year  of  oar  Lord  one 
thousand   eight  hundred  and    fifty ;    that  it  was  written   upon    the 
occasion    of  one  thousand  pounds  being  received  by  the   said  S.  T. 
from  the  said  T.  R.  ;   that  the  said  paper  writing  had  reference  to 
the  receipt  of  one  thousand  pounds  by  the  said  S.  T.  of  the  said  T.  R. ; 
that  it  was  not  the  fact  that  at  the  time  when  the  said  piece  of  pa|>er  was 
so  produced  to  the  said  S.  T.  as  aforesaid,  the  whole  of  the  said  paper 
writing  was  in  the  handwriting  of  him  the  said  S.  T.  ;  that  there  wast 
part  of  the  figure  6  in  the  said  paper  writing  which  was  not  then  in  the 
handwriting  of  the  said  S.  T.,  and  that  on  the  first  day  of  January-,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  fifty,  the  said  paper 
writing  was  not  in  the  same  state  in  which  it  was  when  so  produced  to 
the  said  S.  T.  as  aforesaid,  and  that  the  figure  6,  appearing  upon  the  said 
paper  writing,  had  been  by  some  person  other  than  him  the  said  S.  T^ 
and  without  his  assent,  formed  from  a  figure  0,  by  altering  and  converting 
a  fiorure  0  into  the  said  figure  6  ;  whereas  it  was  not  nor  is  it  the  fact  the 
said  paper  writing  was  written  on  a  day  other  than    the  first  daj  of 
January  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  fi&y  ; 
and  whereas  the  same  was  not  written  upon  the  occasion  of  one  thousand 
pounds  being  received  by  the  said  S.  T.  from  the  said  T.  R.,  as  the  said 
S.  T.  so  said,  deposed,  swore,  made  answer,  and  gave  evidence  as  afore- 
said ;  and  whereas  in  truth  and  in  fact,  the  said  paper  writing  never  had 
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reference  to  the  receipt  of  one  thousand  pounds  bj  the  said  S.  T.  from  PrdadeiUt. 
T.  R.,  as  he  the  said  S.  T.  so  said,  deposed,  swore,  made  answer,  and  'TJ'vi 
gave  evidence  as  aforesaid  ;  and  whereas  it  was  and  is  the  fact,  that  at  in^j^QieQ^  (br 
the  time  when  the  said  S.  T.  so  said,  deposed,  swore,  made  answer,  and  pojnry. 
gave  evidence  as  aforesaid,  the  whole  of  the  said  paper  writing  was  in  the 
handwriting  of  the  said  S.  T.,  as  the  said  S.  T.  at  the  time  he  so  said, 
deposed,  swore,  made  answer,  and  gave  evidence  as  aforesaid  well 
knew  ;  and  whereas  every  part  of  the  said  figure  6  then  was  and  still  is 
in  the  handwriting  of  the  said  S.  T.  And  whereas  in  truth  and  in  fact,  on 
the  said  first  day  of  January,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  fif^,  the  said  paper  writing  was  in  the  same  state  in  which 
it  was  when  so  produced  to  the  said  S.  T.  as  aforesaid  ;  and  whereas  in 
truth  and  in  fact  the  said  figure  6  appearing  upon  the  said  paper  writing 
bad  not  at  any  time  been  by  any  person  other  than  the  said  8.  T.,  or  with- 
out his  assent  formed  from  a  figure  0  by  altering  and  converting  a  figure  0 
into  a  figure  6;  and  whereas  the  truth  really  was  and  is  that  the  said  writ- 
ing and  every  part  thereof  was  and  is  in  the  handwriting  of  the  said  S.  T., 
and  the  same  and  every  part  thereof  was  written  by  him  on  the  first  day  of 
January,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  fifty ; 
and  whereas  the  truth  really  was  and  is  that  the  same  was  written  upon 
the  occasion  of  the  said  cheque  being  paid  to  the  credit  of  the  said  S.  T. 
as  aforesaid,  and  upon  no  other  occasion,  and  was  intended  to  have  refer- 
ence to  that  transaction,  and  to  no  other  transaction  whatever. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  say  that  the  said 
S.  T.,  on  the  said  tenth  day  of  February,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  fifty-three,  in  the  said  court  of  the  county  afore- 
said, on  his  oath  aforesaid,  before  the  said  W.  6.,  then  being  such  judge  as 
aforesaid,  and  then  and  there  having  sufficient  and  competent  power  and 
authority  to  administer  the  said  oath  to  the  said  S.  T.  in  that  behalf  upon 
the  said  examination  of  him  the  said  S.  T.  unlawfully,  falsely,  knowingly, 
wilfully,  and  corruptly  did  forswear  himself,  give  false  evidence,  and  com- 
mit wilful  and  corrupt  perjury  in  manner  last  aforesaid ;  against  the  form 
of  the  statute  and  statutes  in  such  case  made  and  provided,  and  againft 
the  peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 


No.  cxvn. 

Indictment  againit  two  Drfendants  for  obiaimng  Oood$  by  faisefy  prete, 
thdt  one  of  them  was  of  a  certain  Trade,  and  a  respectable  and  s 
Person;  with  Counts  for  Conspiracy, 

CENTRAL  Criminal  Court, )  The  jurors  for  our  Lady  the  Queen, 
(to  wit.)  f      upon  their  oath  present,  that  here- 

tofore, and  before  and  at  the  time  of  the  commission  of  the  offence  herein- 
after next  mentioned,  J.  H.  G.,  late  of  the  parish  of  Saint  Marylebone,  in 
the  county  of  Middlesex,  labourer,  had,  under  the  assumed  name  of  L., 
made  application  to  E.  R.  and  another,  his  partner  in  tradoi  to  be  supplied 
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PneedeHii,    bj  them  with  goods  upon  credit,  and  that  the  said  J.  H.  6.  and  M.  £L, 
'        otherwise  called  J.  S.,  otherwise  called  T.  B.,  late  of  the  same  place, 
Indict^t  for   ^^"^^j  devising  and  contriving  fraudulently  to  induce  and  persuade  the 
obuioing  goodi  ^^  ^'  ^-  ^^^  another  to  advance  to  the  said  J.  H.  G.  the  said  goods  on 
by  false  the  faith  of  his  respectability  and  ability  to  pay  for  the  same,  on  the  loth 

pretenoes.  day  of  October,  A.D.  1852,  at  the  parish  aforesaid,  in  the  county  afore- 

said, and  within  the  jurisdiction  of  the  said  Central  Criminal  Court 
unlawfully,  knowingly,  and  designedly  did  falsely  pretend  to  the  said 
E.  R.  that  the  surname  of  him  the  said  J.  H.  G.,  then  was  L^  that  the 
said  J.  H.  G.  then  was  a  painter,  and  had  recently  come  from  the 
country  to  reside  in  London  ;  and  that  he  the  said  J.  H.  G.,  then  was  a 
respectable  and  responsible  person,  to  whom  credit  might  then  safely  be 
given  for  the  said  goods  ;  by  means  of  which  said  false  pretences,  thej, 
the  said  J.  H.  G.  and  M.  H.,  otherwise  called  J.  S.,  otherwise  called 
T.  B.,  did  then  and  there,  unlawfully,  knowingly,  and  designedly,  frau- 
dulently obtain  of  and  from  the  said  £.  R.  and  another  four  and  a-half 
barrels  of  ale  of  the  value  of  10/.  17«.,  one  barrel  of  stout  of  the  value  of 
2/.,  four  barrels  of  porter  of  the  value  of  6/.,  thirty-six  bottles  of  ale  of 
the  value  of  12«.,  and  eighty-four  bottles  of  stout  of  the  value  ofiLbs,  6d, 
of  the  goods  and  chattels  of  the  said  E.  B.  and  another,  with  intent  then 
and  there  to  cheat  and  defraud  them  of  the  same  ;  whereas  in  truth  and 
in  fact,  the  surname  of  the  said  J.  H.  G.  was  not  then  L.,  nor  was  he  then 
a  painter,  nor  had  he  then  recently  come  from  the  country  to  reside  in 
London,  as  the  said  J.  H.  G.  and  M.  H.,  otherwise  called  J.  S.,  other- 
wise called  T.  B.,  so  falsely  pretended  as  aCoresaid  ;  and  whereas,  in  troth 
and  in  &ct,  the  said  J.  H.  G.  was  not  then  a  respectable  and  respon- 
sible person  to  whom  credit  might  then  safely  be  given  for  the  said 
goods  or  any  goods  whatever  ;  and  whereas,  on  the  contrary  thereof,  the 
said  J.  H.  G.  then  was  a  person  in  very  impoverished  circumstances  and 
of  very  disreputable  character,  and  had  so  assumed  the  said  false  name  cf 
L. ;  and  the  said  J.  H.  G.  and  M.  H.,  otherwise  called  J.  S.,  otherwise 
called  T.  B.,  so  falsely  pretended  that  the  said  J.  H.  G.  had  then  reoentlj 
come  from  the  country  to  reside  in  London  as  aforesaid,  the  better  to  dis- 
guise and  conceal  his  impoverished  circumstances  and  disreputable 
character  aforesaid,  and  thereby  deceive,  cheat,  and  defraud  the  said 
E.  R.  and  another  as  aforesaid;  against  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  of  our  said  Lady  the  Queen, 
her  crown  and  dignity. 

Second  Count — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present  that  heretofore  and  before  the  commission  of  the 
offence  hereinafter  next  mentioned,  the  said  J.  H.  G.  had  made  appli- 
cation to  the  said  E.  R.  and  another,  his  partner  in  trade,  to  be  supphed 
by  them  with  goods  upon  credit,  and  that  the  said  J.  H.  G.  and  M.  H^ 
otherwise  called  J.  S.,  otherwise  called  T.  B.,  devising,  contriving,  and 
intending  to  deceive  the  said  E.  R.  and  another,  and  to  defraud  them  of 
such  goods,  on  the  day  and  year  aforesaid,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  and  within  the  jurisdiction  of  the  said  Central  Criminal 
Cour^  unlawfully,  knowingly,  and  designedly  did  falsely  pretend  to  the 
said  E.  R.  that  the  said  J.  H.  G.  then  was  a  respectable  and  responsible 
man,  to  whom  credit  might  be  safely  given  for  such  goods  ;  by  means  of 
which  said  false  pretences,  they,  the  said  J.  H.  G.  and  M.  H.,  otherwise 
called  J.  S.,  otherwise  called  T.  B.,  did  then  and  there  unlawfully, 
knowingly,  and  designedly,  fraudulently  obtain  of  and  from  the  said 
E.  R.  and  another,  four  and  a-half  barrels  of  ale,  &c.,  the  goods  and 
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2lifitt(48  of  the  said  E.  R.  and  another,  with  intent  to  cheat  and  defraud     Preeedtntt. 
khem  of  the  same  :  whereas,  in  truth  and  in  fact,  the  said  J.  H.  G.  was    ^   ovvii 
not  then  a  respectable  and  responsible  man,  to  whom  credit  might  be  indictment  for 
safely  given  for  the  said  goods,  as  they  the  said  J.  H.  G.  and  M.  II.,  obtauiiog  goods 
Hherwise  called  J.  S.,  otherwise  called  T.  B.,  so  faslely  pretended  as  by  fiUae 
ifbresaid,  as  they  then  and  there  well  knew ;  f^inst  the  form  of  the  P"^«o«««- 
statute  in  such  case  made  and  provided,  and  against  the  peace  of  our 
said  Jjady  the  Queen,  her  crown  and  dignity. 

Third  Count, — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present  that  the  said  J.  H.  G.  and  M.  H.,  otherwise  called  J.  S., 
Hherwise  called  T.  B.,  devising  and  intending  to  defraud  the  said  £.  R. 
ind  another,  his  partner  in  trade,  and  to  induce  and  persuade  them  to 
idvance  to  the  said  J.  H.  G.  the  sum  of  25L  on  the  promissory  note  of 
them  the  said  J.  H.  G.  and  M.  H.,  otherwise  called  J.  S.,  otherwise 
sailed  T.  B.,  upon  the  faith  of  their  being  persons  of  respectability,  and 
Me  and  willing  to  repay  the  said  sum  of  money  on  the  20th  day  of 
October,  a.d.  1852,  at  the  parish  aforesaid,  in  the  county  aforesaid,  and 
svithin  the  jurisdiction  of  the  said  Central  Criminal  Court,  did,  under 
ftssumed  names,  make  the  said  promissory  note,  and  deliver  the  same  to 
the  said  E.  R.  and  another,  and  did  then  and  there,  unlawfully, 
knowingly,  and  designedly,  falsely  pretend  to  the  said  £.  R.  that  the 
surname  of  him,  the  said  J.  H.  G.,  then  was  L.,  that  the  said  J.  H.  G. 
then  was  a  painter,  and  had  recently  come  from  the  country  to  reside  in 
London ;  that  the  siHnnme  of  him,  the  said  M.  H.,  otherwise  called  J.  S., 
otherwise  called  T.  B.,  then  was  S.,  that  he  then  was  a  tailor,  and  that 
he  the  said  J.  H.  G.,  then  was  a  respectable  and  responsible  person,  to 
whom  credit  might  then  be  safely  given  by  the  said  E.  R.  and  another  ; 
by  means  of  which  said  fitUe  pretences,  they,  the  said  J.  H.  G.  and  M.  H., 
otherwise  called  J.  S.,  otherwise  called  T.  B.,  did  then  and  there,  unlaw- 
fully, knowingly,  and  designedly,  fraudulently  obtain  of  and  fVom  the 
said  E.  R.  and  another,  divers  of  their  moneys,  amounting  to  the  sum  of 
26Lf  with  intent  to  cheat  and  defraud  them  of  the  same  ;  whereas,  in 
truth  and  in  fact,  the  surname  of  him,  the  said  J.  H.  G.,  was  not  then  L., 
nor  was  he  then  a  painter,  nor  had  he  then  recently  come  from  the 
country  to  reside  in  London,  as  the  said  J.  H.  G.  and  M.  H.,  otherwise 
called  J.  S.,  otherwise  called  T.  B.,  falsely  pretended  as  aforesaid ;  and 
whereas,  in  truth  and  in  fact,  the  surname  of  him  the  said  M.  H.,  other- 
wise called  J.  S.,  otherwise  called  T.  B.,  was  not  S.,  nor  was  he  then  a 
tailor,  as  they  the  said  J.  H.  G.  and  M.  H.,  otherwise  called  J.  S.,  other- 
wise called  T.  B.,  so  falsely  pretended  as  aforesaid  ;  and  whereas,  in  truth 
and  in  fact,  the  said  J.  H.  G.  was  not  then  a  respectable  and  responsible 
person,  to  whom  credit  might  then  be  safely  given  by  the  said  E.  R.  and 
another,  as  the  said  J.  U.  G.  and  M.  H.,  otherwise  called  J.  S.,  otherwise 
called  T.  B.,  so  falsely  pretended  as  aforesaid  ;  and  whereas,  on  the  con- 
trary thereof,  the  said  J.  H.  G.  then  was  in  very  impoverished  circum- 
stances and  of  very  disreputable  character,  and  bad  then  so  assumed  the 
fabe  name  of  L.,  and  they  the  said  J.  H.  G.  and  M.  H.,  otherwise  called 
J.  8.,  otherwise  called  T.  B.,  so  falsely  pretended  that  the  said  J.  H.  G. 
was  a  painter,  and  had  then  recently  come  from  the  country  to  reside  in 
London  as  aforesaid,  the  better  to  disguise  and  conceal  his  impoverished 
circumstances  and  disreputable  character  aforesaid,  and  thereby  deceive, 
cheat  and  defraud  the  said  E.  R.  and  another;  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace  of  our  said 
Lady  the  Queen,  her  crown  and  dignity. 
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PreeedmiB,        Fourth  Count. — ^And  the  jurors  aforesaid,  upon  their  oath  aforesud, 
~"        do  further  present  that  the  sud  J*  H.  G.  and  M.  H.,  otherwise  called 
Indictinent  fiir   ^'  ^''  ^^^^^^^  called  T.  B.,  devising  and  intending  to  defraud  the  said 
obtaining  goods  ^*  ^  ^^^  another,  his  partner  in  trade,  and  to  induce   and  persuade 
bj  h\ae  them  to  advance  to  the  said  J.  H.  G.  the  sum  of  26/.  on  the  security  of 

P"**°^"-  the  promissory  note  of  them  the  said  J.  H.  G.  and  M.  H.,  otherwise 
called  J.  S.)  otherwise  called  T.  B.,  upon  the  faith  of  the  said  J.  H.  G^ 
heing  a  person  of  credit  and  respectability,  on  the  20th  day  of  October, 
▲.D.  1852,  at  the  parish  aforesaid,  in  the  county  aforesaid,  and  witliin 
the  jurisdiction  of  the  said  Central  Criminal  Court,  did  make  such  their 
promissory  note,  and  deliver  the  same  to  the  said  E.  R.  and  another,  and 
did  then  and  there,  unlawfully,  knowingly,  and  designedly,  falsely  pre- 
tend to  the  said  E.  R.,  that  he  the  said  J.  H.  G.  then  was  a  respectable 
and  responsible  person,  to  whom  credit  might  then  be  safely  given  bj 
the  said  E.  R.  and  another;  by  means  of  which  said  &lse  pretence^ 
they,  the  said  J.  H.  G.  and  hL  H.,  otherwise  called  J.  S.,  otherwi^ 
called  T.  B.,  did  then  and  there,  unlawfully,  knowingly,  and  designedly, 
fraudulently  obtain  of  abd  from  the  said  E.  R.  and  another,  divers  of 
their  moneys,  amounting  to  the  sum  of  25^,  with  intent  to  cheat  and 
defraud  them  of  the  same ;  whereas,  in  truth  and  in  fact,  the  said 
J.  H.  G.  was  not  then  a  respectable  and  responsible  person,  to  whom 
credit  might  then  be  safely  given  by  the  said  E.  R.  and  another,  as  thej, 
the  said  J.  H.  G.  and  M.  U.  then  and  there,  and  at  the  time  they  so 
falsely  pretended  as  aforesaid,  well  knew;  against  the>  form  of  the  statute 
in  such  case  made  and  provided,  and  against  the  peace  of  oar  said  Ladj 
the  Queen,  her  crown  and  dignity. 

FyiUi  Count. — ^And  the  jurors  aforesaid,  upon  their  oath  af^uresaid,  do 
further  present  that  the  said  J.  H.  G.  and  M.  H.,  otherwise  called  J.  &, 
otherwise  called  T.  B.,  heretofore,  to  wit,  on  the  14th  day  of  October, 
▲.D.  1862,  at  the  parish  aforesaid,  in  the  county  aforesaid,  and  within  the 
jurisdiction  of  the  said  Central  Criminal  Court,  unlawfully  and  wickedly 
did  conspire,  combine,  confederate,  and  agree  together,  and  with  diven 
evil-disposed  persons,  to  wit,  to  the  jurors  aforesaid  as  yet  unknown,  by 
divers  false  pretences,  and  by  divers  unlawful,  fraudulent,  and  indirect 
ways,  means,  devices,  contrivances,  stratagems,  and  representations,  to 
obtain  and  acquire  of  and  from  the  said  E.  R.  and  another,  his  partner  in 
trade,  divers  large  quantities  of  ale,  beer,  stout,  and  other  goods  and 
chattels,  of  and  belonging  to  the  said  E.  R.  and  another,  of  great  valuer 
to  wit,  of  the  value  of  100/.,  and  wrongfully  to  deprive,  cheat,  and  defraud 
the  said  E.  R.  and  another  of  the  same,  and  of  the  price  and  value  thereof; 
against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 

Sixth  Count, — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present  that  the  said  J.  H.  G.  and  M.  H.,  otherwise  called  J.  &, 
otherwise  called  T.  B.,  heretofore,  to  wit,  on  the  20th  day  of  October, 
A.D.  1852,  at  the  parish  aforesaid,  in  the  county  aforesaid,  and  within  the 
jurisdiction  of  the  said  Central  Criminal  Court,  unlawfully  and  wickedly 
did  conspire,  combine,  confederate  and  agree  together  and  with  diven 
evil-disposed  persons,  to  wit,  to  the  jurors  aforesaid  as  yet  unknown,  by 
divers  false  pretences  and  by  divers  unlawful,  fraudulent,  and  indirect 
ways,  means,  devices,  contrivances,  stratagems,  and  representatioos,  to 
obtain  and  acquire  of  and  from  the  said  E.  R.  and  another,  his  partner  in 
trade,  divers  of  the  moneys  of  the  said  E.  R.  and  another,  to  wit,  to  the 
amount  of  25/.,  and  to  cheat  and  defraud  them  of  the  same ;  against  the 
peace  of  our  said  Lady  tlie  Queen,  her  crown  and  dignity. 
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STATUTES  AND  PARTS  OF  STATUTES 

AFFECTING  THE   CBIMINAL   LAW,   PASSED  IN  THE  SESSION  OF 
PARLIAMENT  OF    1853. 


BANK  NOTES  ACT. 
16  Vict.  Cap.  2. 

An  Act  to  amend  an  Act  of  the  First  Year  of  King  George  the  Fourth^ 
for  the  further  Prevention  of  forging  and  counterfeiting  Bank  Notes. 
[16th  December,  1852.] 

WHEREAS  bj  an  act  passed  in  the  first  year  of  the  reign  of  King 
Greorge  the  Fourth  it  was  enacted,  that  all  bank  notes  of  the 
Grovemor  and  Company  of  the  Bank  of  England  of  the  description 
therein  mentioned,  whereon  the  names  of  the  persons  intrusted  by  the 
governor  and  company  to  sign  the  same  should  be  impressed  by  machinery 
with  the  authority  of  the  said  governor  and  company,  should  be  good 
and  valid :  and  whereas  doubts  have  arisen  whether  the  provisions  of 
the  said  act  are  not  limited  to  notes  of  the  particular  description  therein 
mentioned  :  be  it  therefore  declared  and  enacted  by  the  Queen's  most  ex- 
cellent Majesty,  by  and  with  the  advice  and  consent  of  the  Lords  spiritual 
and  temporal,  and  Commons,  in  this  present  Parliament  assembled,  and 
by  the  authority  of  the  same,  that  all  notes,  bank  post  bills,  and  bank  bills  Si^nuttares  of 
of  exchange  of  the  said  governor  and  company,  whereon  the  name  or  ^f'lf^n***!! 
names  of  one  of  the  cashiers  of  the  said  governor  and  company  for  ^  Enelwid 
the  time  being,  or  other  ofRcer  appointed  or  to  be  appointed  by  the  maj  be  im- 
said  governor  and  company  in  that  behalf,  shall  or  may  be  impressed  or  pressed  <m 
affix^  by  machinery  provided  for  that  purpose  by  the  said  governor  and  Notw,  &&  bj 
company,  and  with  the  authority  of  the  said  governor  and  company,  shall  UJ'^JjJJ^ 
be  taken  to  be  good  and  valid  to  all  intents  and  purposes  as  if  such  notes,  b^jng  writ- 
bank  post  bills,  and  bank  bills  of  exchange  had  been  subscribed  in  the  ten,  which 
proper  handwriting  of  such  cashier  or  other  officer  as  aforesaid,  and  shall  **>»^'  ^ 
be  deemed  and  taken  to  be  bank  notes,  bank  post  bills,  and  bank  bills  of  ^'^ 
exchange  within  the  meaning  of  all  laws  and  statutes  whatsoever,  and 
sliall  and  may  be  described  as  bank  notes,  bank  post  bills,  and  bank  bills 
of  exchange  respectively  in  all  indictments  and  other  criminal  and  civil 
proceedings  whatsoever,  any  law,  statute,   or  usage  to  the  contrary 
notwithstanding. 

VOL.   VI.  X 
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AGGRAVATED  ASSAULTS  ACT. 

16  Vict.  Cap.  30. 

An  Act  for  the  better  Prevention  and  Punishment  of  aggravated  AssauUi 
upon  Women  and  Childreny  and  for  preventing  Delay  and  Expenee 
in  the  Administration  of  certain  Parts  of  the  Criminal  Law. — [Hth 
June,  1853.] 

WHEREAS  the  present  law  has  been  found  insufficient  for  the  pro- 
tection of  women  and  children  from  violent  assaults :  be  it 
enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with  the  advice 
and  consent  of  the  Lords  spiritual  and  temporal,  and  Commons,  in  this 
present  Parliament  assembled,  and  by  the  authority  of  the  same,  ts 
follows : 
Power  of  I.  When  any  person  shall  be  charged  before  two  justices  of  the  peace 

punishing,  oo  gitting  at  a  place  where  the  petty  sessions  are  usually  held,  or  before  anj 
tidd«r«MMili8  magistrate  of  the  police  courts  of  the  metropolis  sitting  at  any  such  police 
oommitted  oo  court,  or  before  any  stipendiary  magistrate  elsewhere,  with  an  assault 
females  and  upon  any  female  whatever,  or  upon  any  male  child  whose  age  shall  not 
m^e  children  jn  i]^q  opinion  of  such  justices  or  police  or  stipendiary  magistrates  exceed 
of  m,andoc^  fourteen  years,  either  upon  the  complaint  of  the  party  aggrieved  or 
cmsioning  actual  Otherwise,  it  shall  be  lawful  for  the  said  justices  or  police  or  stipendiarj 
bodilj  harm,  magistrate,  if  the  assault  is  of  such  an  aggravated  nature  that  it  cannot 
extended.  jn  their  or  his  opinion  be  sufficiently  punished  under  the  provisions  of 

the  statute  ninth  George  the  Fourth,  chapter  thirty- one,  to  proceed  to 
hear  and  determine  in  a  summary  way,  and  if  they  shall  find  the  same  to 
be  proved,  to  convict  the  person  accused  ;  and  every  ofiender  so  ooo* 
victed  shall  be  liable  to  be  imprisoned  in  the  common  gaol  or  house  of 
correction,  with  or  without  hard  labour,  for  a  period  not  exceeding  six 
calendar  months,  or  to  pay  a  fine  not  exceeding  (together  with  costs)  the 
sum  of  twenty  pounds,  and  in  default  of  payment  to  be  imprisoned  ts 
aforesaid,  with  or  without  hard  labour,  for  a  period  not  exceeding  six 
calendar  months,  unless  such  fine  and  costs  be  sooner  paid,  and  if  the 
magistrate  or  magistrates  shall  so  think  fit  shall  be  bound  to  ke^  the 
peace  and  be  of  good  behaviour  for  any  period  not  exceeding  six  calen- 
dar months  from  the  expiration  of  such  sentence  ;  and  such  conviction 
shall  be  a  bar  to  all  future  proceedings,  civil  or  criminal,  for  or  in  respect 
No  appeal  of  the  same  asRault ;  and  no  person  convicted  under  this  act  shall  be 

agaimitBQch  entitled  to  appeal  against  such  conviction  to  the  general  quarter  sessionfl 
conyiction.  ^  ^|^g  peace,  anything  to  the  contrary  in  any  statute  notwithstanding. 
Court  feeneal  ^^'  ^^^^  ^"7  recognizance  to  keep  the  peace  or  to  be  of  good 
or  quarter  ses-  behaviour  is  entered  into  by  any  person,  as  principal  or  surety,  bdbre 
aions  maj,  upon  the  court  of  general  or  quarter  sessions  of  the  peace  of  any  countv, 
proof  of  oouTic-  riding,  division,  city,  borough,  or  place,  or  before  any  justice  or  justices 
twn  and  notice  ^f  ^jj^  peace  of  any  county,  riding,  division,  city,  borough,  or  place,  it 
decUreTrecog-  ^^^^^  ^®  lawful  for  any  such  court  of  general  or  quarter  sessions  of  the 
nisanceuo  keep  peace  as  aforesaid,  upon  applications  made  to  such  court,  to  declare  such 
the  peace  or  to   recognizance  to  be  forfeited,  upon  proof  of  a  conviction  of  the  party 
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bound  by  such  recognizance  of  anj  offence  which  is  in  law  a  breach  of  16  Vioto.  ao. 

the  condition  of  the  same ;  and   upon  further  proof  that  a  notice  in        

writing,  signed  by  the  person  seeking  to*  put  such  recognizance  in  force,   Au^STAeL 

has,  seven  clear  days  before  the  commencement  of  such  sessions,  been        

personally  served  upon  or  left  at  the  usual  place  of  abode  of  the  party  be  of  f^ood 
or  each  of  the  parties  (if  more  than  one)  who  entered  into  such  recog-  behaviour  to  be 
nizances,  that  an  application  will  be  made  to  the  said  general  or  quarter  ^^^^' 
sessions,  that  the  said  recognizance  shall  be  declared  forfeited,  and  if 
such  recognizance  shall  be  declared  forfeited  all  such  proceedings  shall 
be  had  thereon  as  in  the  case  of  a  recognizance  forfeited  at  such  court  of 
general  or  quarter  sessions,  and  all  the  provisions  of  the  act  of  the  third 
year  of  King  Greorge  the  Fourth,  chapter  forty-six,  and  of  the  act  of  the 
fourth  year  of  the  said  king,  chapter  thirty-seven,  applicable  to  a  recog- 
nizance so  forfeited  at  such  couit,  shall  apply  to  a  recognizance  which 
shall,  upon  such  application  and  proof  as  hereinbefore  mentioned,  be 
declared  to  be  forfeited  ;  and  upon  notice  in  writing  of  such  intended 
application  to  the  said  general  or  quarter  sessions  being  given  to  any 
justice  or  justices,  before  whom  any  such  recognizance  sludl  have  been 
taken,  four  clear  days  before  the  commencement  of  the  said  sessions,  the 
said  justice  or  justices  shall  transmit  the  said  recognizance  to  the  clerk  of 
the  peace  of  the  county,  riding,  division,  city,  borough,  or  place  within 
which  the  said  recognizance  shall  have  been  taken,  with  a  certificate  that 
the  said  recc^nizance  is  sent  to  him  by  reason  of  such  last-mentioned 
notice  having  been  so  given,  as  aforesaid. 

in.  No  person  committed  to  prison  under  any  warrant  or  order  of  one  Oetentioa  of 
jostiee  of  the  peace  for  or  on  account  of  not  entering  into  recognizances  pertont  oom- 
or  finding  sureties  to  keep  the  peace,  or  to  be  of  good  behaviour,  shall  be  !"*^  *°tS?^ 
detained  nnder  such  warrant  or  order  for  more  than  twelve  calendar  -^^  remSj?* 
months  from  the  time  of  such  commitment.  ance  limited. 

IV.  And  whereas,   by  reason  of  the  establishment  of  a   Court  of  indictmeiitsftr 
Criminal  Appeal,  the  removal  of  indictments  by  writ  of  certiorari  is  misdemefuior 
iddom  necessary  for  the  decision  of  quesdons  of  law,  but  is  nevertheless  ^^  ^^ 
sometimes  resorted  to  for  purposes  of  expense  and  delay :  be  it  enacted,  J^J^exceS^ 
that  no  indictment,  except  indictments  against  bodies  corporate  not  qq  affidsTit  tiimt 
authorized  to  appear  by  attorney  in  the  court  in  which  the  indictment  is  a  fiur  trid 
preferred,  Bhall  be  removed  into  the  Court  of  Queen's  Bench,  or  into  the  c^uMt  be  had. 
Central  Criminal  Court,  by  writ  of  ceriiorariy  either  at  the  instance  of 

the  prosecutor  or  of  the  defendant  (other  than  the  Attorney-Greneral 
acting  on  behalf  of  the  crown),  unless  it  be  made  to  appear  to  the  court 
from  which  the  writ  is  to  issue,  by  the  party  applying  for  the  same,  that 
a  fair  and  impartial  trial  of  the  case  cannot  be  had  in  the  court  below, 
or  that  some  question  of  law  of  more  than  usual  difficulty  and  import- 
ance is  likely  to  arise  upon  the  trial,  or  that  a  view  of  the  premises  in 
respect  whereof  any  indictment  is  preferred,  or  a  special  jury,  may  be 
required  for  the  satisfactory  trial  of  the  same. 

V.  And  whereas  it  is  expedient  to  make  further  provision  for  pre-  No  emUorari 
venting  the  vexatious  removal  of  indictments  into  the  Court  of  Queen's  to  inae  to 
Bench  :  be  it  therefore  enacted,  that  whenever  any  writ  of  certiorari  to  remove  indict- 
remove  an  indictment  into  the  said  court  shall  be  awarded  at  the  instance  JJJ^jjJI^ 
of  a  defendant  or  defendants,  the  recognizance  now  by  law  required  to  gi^en  for  pa/- 
be  entered  into  before  the  allowance  of  such  writ  shall  contain  the  further  meat  of  coets. 
provision  following ;  that  is  to  say,  that  the  defendant  or  defendants,  in 

case  he  or  they  shall  be  convicted,  shall  pay  to  the  prosecutor  his  costs 
incurred  subsequent  to  the  removal  of  such  indictment ;  and  whenever 

'f   9 
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16  ^ct  c  30.  any  such  writ  of  certiorari  shall  be  awarded  at  the  Instance  of  the  pro- 

secutor,  the  said  prosecutor  shall  enter  into  a  recognizance  (to  be  acknow- 

Affgrmaied    ledged  in  like  manner  as  is  now  required  in  cases  of  writs  of  certiorari 

"^ ^'  awarded  at  the  instance  of  a  defendant)  with  the  condition  following ; 

that  is  to  say,  that  the  said  prosecutor  shall  pay  to  the  defendant  or  de- 
fendants, in  case  he  or  they  shall  be  acquitted,  his  or  their  costs  incurred 
subsequent  to  such  removal. 
How  costs  to  be     YI.  The  costs  hereinbefore  respectively  mentioned  shall  be  taxed 
taxed  and  reco-  according  to  the  course  of  the  Court  of  Queen's  Bench  ;  and  for  the 
^  recovery  thereof  the  persons  entitled  thereto  shall,  at  the  expiration  of 

ten  days  after  demand  made  of  the  person  or  persons  at  whose  instance 
the  writ  of  certiorari  was  avrarded,  and  on  oath  made  of  such  demand 
and  refusal  of  payment,  have  a  writ  of  attachment  granted  against  him 
or  them  by  the  Court  of  Queen's  Bench  for  such  contempt ;  and  the  said 
court  shall  and  may  also  order  the  said  recognizance  to  be  estreated  into 
the  Exchequer. 
If  DO  recognis-       VII.  If  the  person  or  persons  at  whose  instance  any  writ  of  eertioran 
ance  given,        shall  be  awarded  shall  not,  before  the  allowance  thereof,  enter  into  such 
•f  ""^cwS^*  recognizance  as  is  hereinbefore  provided,  the  court  to  which  such  writ 
awvded.  ^^7  ^  directed  shall  and  may  proceed  to  the  trial  of  the  indictment,  as 

if  such  writ  of  certiorari  had  not  been  awarded. 
Not  to  apply  to       VIQ.  This  act  shall  not  extend  to  any  writ  of  certiorari  awarded  at 
**^  *^^   the  instance  of  Her  M^esty's  Attomey-GeneraL 
WM  aw  j^^  j^  ^j^^jj  ^^  lawful  for  one  of  Her  Majesty's  principal  Secretanes 

StSTSylssue  ®^  ^^^®'  ^^  *"^  ^"^^  ^^  ^^^  ^^""^  ®^  Queen's  Bench  or  Common  Rcm, 
his  winaot  Ibr  ^^  ^^7  Baron  of  the  Exchequer,  in  any  case  where  he  may  see  fit  to  do 
bringing  ap  a     SO,  upon  application  by  affidavit,  to  issue  a  warrant  or  order  under  Ids 
prisoner  (not  in  hand  for  bringing  up  any  prisoner  or  person  confined  in  any  gaol,  prison, 
*^^Sl  ^      ?    or  place,  under  any  sentence  or  under  commitment  for  trial  or  otherwise, 
togiw«S«ic6.  (except  under  process  in  any  civil  action,  suit,  or  pit>ceeding,)  before  any 
court,  judge,  justice,  or  other  judicature,  to  be  examined  as  a  witness  in 
any  cause  or  matter,  civil  or  criminal,  depending  or  to  be  inquired  of,  or 
determined  in  or  before  such  court,  judge,  justice,  or  judicature  ;  and  the 
person  required  by  any  such  warrant  or  order  to  be  so  brought  before 
such  court,  judge,  justice,  or  other  judicature  shall  be  so  brought  under 
the  same  care  and  custody,  and  be  dealt  with  in  like  manner  in  aU  re- 
spects, as  a  prisoner  required  by  any  writ  of  habeas  corpus  awarded  bj 
any  of  Her  Majesty's  Superior  Courts  of  Law  at  Westminster   to  be 
brought  before  such  court  to  be  examined  as  a  witness  in  any  cause  or 
matter  depending  before  such  court  is  now  by  law  required  to  be  deah 
with. 

X.  This  act  shall  not  extend  to  Scotland  or  Ireland. 
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CONVICTED  PRISONERS  REMOVAL  AND  CONFINEMENT 

ACT. 

16  &  17  Vict.  Cap.  43. 

An  Act  far  enabling  the  Justices  of  Counties  to  contract  in  certain  Cases 
for  the  Maintenance  and  Confinement  of  cofivicted  Prisoners  in  the 
Gaob  of  adjoining  Counties. — [4th  August,  1853.] 

WHEREAS  by  an  Act  passed  in  the  fifth  year  of  the  reign  of  his 
late  Majesty  King  William  the  Fourth,  intituled  An  Act  /or  6  A  6  W.  4, 
^<^iing  greater  Uniformity  of  Practice  in  the  Government  of  the  several  ^  **• 
Prisons  in  England  and  Wales,  and  for  appointing  Inspectors  of  Prisons 
in   Great  Britain,  it  was  enacted,  that  it  should  be  lawful  for  his  said 
Majesty,  by  an  order  to  be  notified  in  writing  by  one  of  his  Majesty's 
principal  Secretaries  of  State,  to  direct  that  any  persons  in  prison  within 
Elngland  and  Wales  under  sentence  of  any  court  or  of  any  competent 
authority  for  any  ofience  committed  by  them  should  be  moved  from  the 
prison  in  which  they  were  confined  to  any  other  of  his  Majesty's  prisons 
or  penitentiaries  within  England  or  Wales,  there  to  be  imprisoned  for 
and  during  their  respectiye  terms  of  imprisonment :  and  whereas  it  is 
expedient  to  extend  the  provisions  of  the  said  act  by  enabling  the  justices 
of  any  county  to  enter  into  contracts  in  certain  cases  for  the  maintenance 
and  confinement  of  convicted  prisoners  in   the  prison  of  an  adjoining 
county  :  be  it  therefore  enacted  by  the  Queen's  most  excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords  spiritual  and  temporally 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the  authority  When  gaol  of 
of  the  same,  that  whenever  it  shall  appear  to  her  M^est/s  principal  f°J  omotj  te 
Secretary  of  State  for  the  Home  Department,  by  the  report  of  the  justices  J^^JJj^*  ^^ 
assembl^  at  any  general  quarter  sessions  of  the  peace  or  adjournment  pHjooen,  tiie 
thereof,  held  for  any  county,  or  riding  or  division  of  a  county,  in  England  Secratitfy  of 
or  Wales,  that  any  gaol  or  house  of  correction  for  such  county,  riding  or  Sute  may 
division  of  a  county,  is  either  permanently  or  occasionally  insufficient  for  f'lthoriaa  the 
or  inadequate  to  the  safe  confinement  of  the  number  of  prisoners  com-  iSiSiSgoouStj 
mitted  thereto,  or  to  give  efiect  to  the  rules  prescribed  and  then  in  force  to  oootnet  for 
under  any  acts  for  the  government  and  discipline  of  such  gaol  or  house  of  the  meinteii- 
correction,  and  that  the  justices  of  the  peace  of  any  adjoining  county,  or  ■"?»  *?•  ^ 
riding  or  division  of  a  county,  possess  the  requisite  accomm^tion,  and  *      !«•««•• 
are  willing  to  receive  into  and  maintain  in  the  gaol  or  house  of  correction 
of  such  adjoining  county,  or  riding  or  division  of  a  county,  any  specified 
number  of  such  prisoners,  it  shall  be  lawful  for  the  said  Secretary  of  State, 
if  he  shall  think  proper  so  to  do,  by  writing  under  his  hand  to  authorize 
the  visiting  justices,  or  any  three  of  them,  of  such  adjoining  counties, 
or  ridings  or  divisions  of  counties  respectively,  by  writing  under  their 
hand,  to  enter  into  such  contracts  for  the  reception,  maintenance,  and 
confinement  of  such  prisoners  in  the  gaol  or  house  of  correction  of  any 
adjoining  county,  or  riding  or  division  of  a  county,  for  such  period  and 
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16  &  17  Vict,   upon  such  terms  as  may  be  mutallj  agreed  upon  between  the  visiting 

^  ^^'        justices  of  such  adjoiDing  counties,  or  ridings  or  divisions  of  counties 

Convicted  Pri-  respectively,  and  when  in  pursuance  of  such  authority  any  such  contract 

iotierg  Removal  shfdl  have  been  entered  into,  the  same  or  a  counterpart  shall  be  submitted 

Act,         to  the  next  general  quarter  sessions  of  the  peace  of  the  respective  counties, 

or  ridings  or  divisions  of  counties,  parties  thereto,  and  filed  among  the 

records  of  the  said  counties,  ridings,  or  divisions  respectively  ;  and  all 
payments  to  become  due  under  such  contract  shall  be  payable  out  of  the 
county  rates  or  out  of  such  other  fund  as  but  for  such  contract  would 
have  been  chargeable  with  the  cost  of  maintenance  and  confinement  of 
the  said  prisoners  in  the  gaol  or  house  of  correction  fi:om  which  they  maj 
be  so  removed  or  transferred  as  aforesaid. 
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TRANSPORTATION  ACT. 

16  &  17  Vict.  Cap.  99. 

An  Act  to  substitute^  in  certain  cases^  other  Punishment^  in  lieu  o^ 
Transportation. — [20th  August,  1853.] 

''HEREAS  by  reason  of  the  difficulty  of  transporting  ofienden 
beyond  the  seas  it  has  become  expedient  to  substitute,  in  certain 
No  penon  to  cases,  other  punishment  in  lieu  of  transportation  :  be  it  therefore  enacted 
^  Mntenced  to  y^j  ^^  Queen's  most  excellent  Majesty,  by  and  with  the  advice  and  coo- 
ezMpTfor^i^e'  ^^^  ^^  ^®  Lords  spiritual  and  temporal,  and  Commonsy  in  this  present 
or  fur  fourteen  Parliament  assembled,  and  by  the  authority  of  the  same,  as  follows : 
yeftn  or  L  After  the  commencement  of  this  act  no  person  shall  be  sentenced  t» 

sT^^'^nr  transportation  who  if  this  act  had  not  been  passed  would  not  have  beci 
peMJISvitud*  ^Me  to  be  transported  for  life,  or  for  a  term  of  fourteen  years  or  op- 
mstrnd  of  wards  ;  and  no  person  shall  be  sentenced  to  transportation  for  any  tern 
trantportAiioQ    less  than  fourteen  years. 

for  lens  than  jj^  ^^^  person  who  if  this  act  had  not  been  passed  might  have  beet 

onrtemi  yetfa.  g^^„^j^  ^^  transportation  for  a  term  of  less  than  fourteen  years  shall 
Penona  liable  ^^  ]it^i\e^  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude 
uxhalSrfyaT'  ^OT  such  term  as  hereinafter  mentioned. 

toen  7«an  or  ILL  Ajiy  person  who  if  this  act  had  not  been  passed  might  have  bees 

iipw«rda  or  for  sentenced  to  transportion  for  a  term  of  fourteen  years  or  upwards  or  for 
be*  "tencSd  ^^^®  ®^*^'  *^^  ^®  conmiencement  of  this  act,  be  liable,  at  the  discretion 
tran^orution,^  of  the  court,  to  be  sentenced  either  to  such  transporUtion  for  fourteen 
or  to  pen&l  aer-  years  or  upwards  or  for  life,  or  to  be  kept  in  penal  servitude  for  such 
vitude  inatead.  ^rm  as  under  this  act  may  be  awarded  instead  of  such  transportation. 
Terroa  of  penal  IV.  The  terms  of  penal  servitude  to  be  awarded  instead  of  the  trans- 
aenritude  which  portation  to  which  any  offender  would  have  been  liable  if  this  act  had 
awarded  inatoad  °®^  ^^^^  passed  shall  be  as  follows  ;  (that  is  to  say,) 
of  the  preaent  Instead  of  transportation  for  seven  years  or  for  a  term  not  exceeding 

terms  of  traoa-  seven  years,  penal  servitude  for  the  term  of  four  years  : 

porution.  Instead  oi  any  term  of  transportation  exceeding  seven  years  and 
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not  exceeding  ten  years,  penal  servitude  for  any  term  not  less  16  &  17  Vict 

than  foar  and  not  exceeding  six  years  :  c  99. 

Instead  of  any  term  of  transportation  exceeding  ten  years,  and  not  7v^-ZIIfl|£on 

exceeding  fifteen  years,  penal  servitude  for  any  term  not  less  than    ^"^^ 

six  and  not  exceeding  eight  years  :  

Instead  of  any  term  of  transportation  exceeding  fifteen  years,  penal 

servitude  for  any  term  not  less  than  six  and  not  exceeding  ten 

years: 
Instead  of  transportation  for  the  term  of  life  penal  servitude  for  the 

term  of  life  : 
And  in  every  case  where,  at  the  discretion  of  the  court,  one  of  any  two 
or  more  of  the  terms  of  transportation  hereinbefore  mentioned  might 
have  been  awarded,  the  court  shall  have  the  like  discretion  to  award  one 
of  the  two  or  more  terms  of  penal  servitude  hereinbefore  mentioned  in 
relation  to  such  terms  of  transportation. 

V.  Whenever  Her  Majesty,  or  the  Lord  Lieutenant  or  other  chief  Conditional 
Governor  or  Governors  of  Ireland  for  the  time  being,  shall  be  pleased  i»nion»  to  be 
to  extend  mercy  to  any  offender  convicted  of  any  offence  for  which  he  Ji^^ce'to  the 
may  be  liable  to  the  punishment  of  death,  upon  condition  of  his  being  snbstHoted 
kept  to  penal  servitude  for  any  term  of  years  or  for  life,  such  intention  poniBbment,  as 
of  mercy  shall  have  the  same  effect  and  may  be  signified  in  the  same  ^°  <^*"^  ^ 
manner,  and  all  courts,  justices,  and  others  shall  give  effect  thereto  and  !!!!jv^^ 
to  the  condition  of  the  pardon  in  like  manner,  as  in  the  cases  where  Her  tnuuportetioa. 
Majesty,  or  the  Lord  Lieutenant  or  other  chief  Governor  or  Grovemors 
of  Ireland  for  the  time,  is  or  are  now  pleased  to  extend  mercy  upon  con- 
dition of  transportation  beyond  seas,  the  order  for  the  execution  of  such 
punishment  as  Her  Majesty,  or  the  Lord  Lieutenant  or  other  chief  Gover- 
nor or  Governors  of  Ireland  for  the  time  being,  may  have  made  the  con- 
dition of  her,  his,  or  their  mercy,  being  substituted  for  the  order  for 
transportation. 

VL  Every  person  who  under  this  act  shall  be  sentenced  or  ordered  to  Penoos  imdar 
be  kept  in  penal  servitude  may,  during  the  term  of  the  sentence  or  order,  Mntenoe  or 
be  confined  in  any  such  prison  or  place  of  confinement  in  any  part  of  the  **'^^jj^^?*^ 
United  Kingdom,  or  in  any  river,  port,  or  harbour  of  the  United  King-  J^  j^|  ^^ 
dom,  in  which  persons  under  sentence  or  order  of  transportation  may  with. 
now  by  law  be  confined,  or  in  any  other  prison  in  the  United  Kingdom, 
or  in  any  part  of  Her  Majesty's  dominions  beyond  the  seas,  or  in  any 
port  or  harbour  thereof,  as  one  of  Her  Majesty's  principal  Secretaries 
of  State  may  from  time  to  time  direct ;  and  such  person  may  during  such 
term  be  kept  to  hard  labour  and  otherwise  dealt  with  in  all  respects  as 
persons  sentenced  to  transportation  may  now  by  law  be  dealt  with  while 
so  confined. 

VU.  All  acts  and  provisions  of  acts  now  applicable  with  respect  to  An  acts,  &e^ 
persons  under  sentence  or  order  of  transportation  shall,  so  far  as  may  be  »nc«™inK  con- 
consistent  with  the  express  provisions  of  this  act,  be  construed  to  extend  J^  tmJ^!|^J**^^ 
and  be  applicable  to  persons  under  any  sentence  or  order  of  penal  servi-  tation  made 
tude  under  this  act ;  and  all  the  powers  and  provisions  contained  in  the  applicable  fbr 
act  of  the  fifth  year  of  King  George  the  Fourth,  chapter  eighty-four,  *l*f  porpoM"  cf 
authorizing  the  appointment  by  Her  Majesty  from  time  to  time  of  places       "^ 
of  confinement  as  therein  mentioned  for  male  offenders  under  sentence  or 
order  of  transportation,  and   authorizing  Her  Majesty  to  order  male 
offenders  convicted  in  Great  Britain  and  under  sentence  or  order  of 
transportation  to  be  kept  to  hard  labour  in  any  part  of  Her  Majesty's 
dominions  out  of  England,  shall  extend  and  be  applicable  to  and  for  the 
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Holder  of 
licence  not  to 
be  imprisoned, 
&o.f  by  reason 
of  bis  sentence. 

If  licence  r»- 
Toked,  tbe  con- 
vict may  be 
apprehended, 
and  committed 
to  prison. 


appointment  by  Her  Majesty  of  like  places  of  confinement  in  any  ptrt 
of  the  United  Kingdom  for  ofienders  (whether  male  or  female)  sentenced 
nnder  this  act  in  any  part  of  the  United  Kingdom,  and  to  and  for  the 
ordering  of  such  offenders  to  be  kept  to  hard  labour  in  any  part  of  Her 
Majesty^s  dominions  out  of  England  ;  and  all  the  provisions  of  the  said 
act  concerning  the  removal  to  or  from  and  confinement  in  the  places  of 
confinement  in  or  out  of  England,  appointed  under  the  said  act,  of  the 
offenders  therein  mentioned,  and  all  acts  and  provisions  of  acts  now  in 
force  concerning  or  relating  to  the  regulation  and  government  of  such 
places  of  confinement,  and  the  custody,  treatment,  management,  and 
control  of  or  otherwise  in  relation  to  the  offenders  confined  therein,  shall, 
so  far  as  the  same  may  be  consistent  with  the  express  provisions  of  the 
act,  extend  and  be  applicable  to  and  for  the  removal  to  and  from  tnd 
confinement  in  the  places  of  confinement  appointed  under  this  act  of  tlie 
offenders  Pentenced  in  any  part  of  the  United  Kingdom,  and  otherwiie 
be  applicable  to  and  in  respect  of  such  places  of  confinement  and  tbe 
offenders  to  be  confined  therein. 

VIII.  Provided  always,  that  all  the  powers  vested  under  this  act,  ex- 
pressly or  by  reference  to  any  other  act,  in  one  of  Her  Majesty's  prindpal 
Secretaries  of  State,  shall  in  relation  to  places  of  confinement  in  Ireland, 
or  where  such  powers  are  otherwise  to  be  exercised  in  Ireland,  be  exer- 
cised by  the  Lord  Lieutenant  or  other  chief  Governor  or  Governors  of 
Ireland  ;  and  where  the  signature-  of  one  of  Her  Majesty's  prindpal 
Secretaries  of  State  would  be  necessary  in  relation  to  the  exerdse  of 
such  powers,  the  signature  of  such  Lord  Lieutenant  or  chief  Governor 
or  Governors,  or  his  or  their  chief  secretary,  shall  be  sufiScient  in  tbe 
case  of  the  exercise  of  such  powers  by  such  Lord  Lieutenant  or  chief 
Governor  or  Grovemors. 

IX.  It  shall  be  lawful  for  Her  M^esty,  by  an  order  in  writing  under 
the  hand  and  seal  of  one  of  Her  Majesty's  principal  Secretaries  of  Sute,  to 
grant  to  any  convict  now  under  sentence  of  transportation,  or  who  mtj 
hereafter  be  sentenced  to  transportation,  or  to  any  punishment  substituted 
for  transportation  by  this  act,  a  licence  to  be  at  large  in  the  United 
Kingdom  and  the  Channel  Islands,  or  in  such  part  thereof  respectively 
as  in  such  licence  shall  be  expressed,  during  such  portion  of  his  or  btf 
term  of  transportation  or  imprisonment,  and  upon  such  conditions  In  iQ 
respects  as  to  Her  Majesty  shall  seem  fit ;  and  it  shall  be  lawful  for  Her 
Majesty  to  revoke  or  alter  such  licence  by  a  like  order  at  Her  Migestj's 
pleasure. 

X.  So  long  as  such  licence  shall  continue  in  force  and  unrevoked,  such 
convict  shall  not  be  liable  to  be  imprisoned  or  transported  by  reason  of 
his  or  her  sentence,  but  shall  be  allowed  to  go  and  remain  at  large 
according  to  the  term  of  such  licence. 

XL  Provided  always,  that  if  it  shall  please  Her  Majesty  to  Te\6kt 
any  such  licence  as  aforesaid  it  shall  be  lawful  for  one  of  Her  Majei»tjs 
principal  Secretaries  of  State,  by  warrant  under  his  hand  and  seal,  to 
signify  to  any  one  of  the  police  magistrates  of  the  metropolis  that  such 
licence  has  been  revoked,  and  to  require  such  magistrate  to  issue  his 
warrant  under  his  hand  and  seal  for  the  apprehension  of  the  convict  to 
whom  such  licence  was  granted,  and  such  magistrate  shall  issue  his  war- 
rant accordingly,  and  such  warrant  shall  and  may  be  executed  by  the 
constable  to  whom  the  same  shall  be  delivered  for  that  purpose  in  any  part 
of  the  United  Kingdom,  or  in  the  isles  of  Jersey,  Guernsey,  Aldemey,  or 
Sark,  and  shall  have  the  same  force  and  e£^t  in  all  the  aaid  places  as  if 
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the  same  had  been  originally  issued  or  subsequently  endorsed  by  a  justice  16  &  17  Vict 
of  the  peace  or  magistrate,  or  other  lawful  authority  having  jurisdiction        ^^^' 
in  the  place  where  the  same  shall  be  executed  ;  and  such  convict  when  Xransnortation 
apprehended  under  such  warrant  shall  be  brought,  as  soon  as  he  conve-         jict, 

Yiiently  may  be,  before  the  magistrate  by  whom  the  said  warrant  shall         

have  been  issued,  or  some  other  magistrate  of  the  same  court,  and  such 
magistrate  shall  thereupon  make  out  his  warrant  under  his  hand  and  seal 
for  the  recommitment  of  such  convict  to  the  prison  or  place  of  confine- 
ment from  which  he  was  released  by  virtue  of  the  said  licence,  and  such 
convict  shall  be  so  recommitted  accordingly,  and  shall  thereupon  be 
remitted  to  his  or  her  original  sentence,  and  shall  undergo  the  residue 
thereof  as  if  no  such  licence  had  been  granted. 

XII.  No  person  shall,  after  the  commencement  of  this  act,  be  liable  Peraons  ooo- 
to  be  transported  by  reason  only  of  a  conviction  for  larceny  after  a  pre-  ▼•ctedofltrceoy 
Tioas  conviction  for  felony,  but  every  such  person  so  convicted  may  be  ^vjctbn  for 
punished  by  penal  servitude  for  any  term  not  less  than  four  years  and  felony  not  to 
not  more  than  ten  years.  be  transported. 

Xm.  Provided  always,  that  nothing  in  this  act  contained  shall  in  Qaeen*8  prero- 
any  manner  affect  Her  Majesty's  royal  prerogative  of  mercy,  or  any  pre-  gati^e. 
rogative  of  mercy  vested  in  the  Lord  Lieutenant  or  other  chief  Governor 
or  Governors  of  Lreland  for  the  time  being. 

XIV.  Provided  also,   that  nothing  herein  contained  shall  interfere  Diacretion  of 
with  or  affect  the  authority  or  discretion  of  any  court  in  respect  of  any  court  as  to 
punishment  which  such  court  may  now  award  or  pass  on  any  offender  •^ternate 
other  than  transportation,  but  where  such  other  punishment  may  be  P""'*^  ^^ 
awarded  at  the  discretion  of  the  court,  instead  of  transportation,  or  in  affected. 
addition  thereto,  the  same  may  be  awarded  instead  of  or  (as  the  case 

may  be),  in  addition  to  the  punishment,  substituted  for  transportation 
tinder  this  act. 

XV.  For  the  purposes  of  this  act,  the  term  "  transportation'*  shall  Transportatioa 
include  banishment  beyond  the  seas.  J"  include 

XVI.  This  act  shall  commence  from  and  after  the  frst  day  of  Sep-  t»n»»»™«"t- 
tember  one  thousand  eight  hundred  and  fifty-three.  Commencement 


DEFACING  THE  COIN  ACT. 
16  &  17  Vict.  Cap.  102. 

j4,n   Act  to  prevent  the  defacing  of  the  current  Coin  of  the  Realm. — 
[20th  August,  1853.] 

WHEREAS  a  practice  has  arisen  of  defacing  the  coin  of  the  realm 
by  stamping  the  same  for  advertising  purposes,  and  bending  the 
same,  and  it  is  expedient  to  make  provision  for  preventing  the  coin 
from  being  so  defaced  and  bent :  be  it  therefore  enacted  by  the  Queen's 
most  excellent  Majesty,  by  and  with  the  advice  and  consent  of  the  Lords 
spiritual  and  temporal,  and  Commons,  in  this  present  Parliament 
a&^mbled,  and  by  the  authority  of  the  same,  as  follows  : 


dn 
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16  &  17  Vict 
c.  102. 

Defacing  the 
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Tender  of  coin 
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I.  If  any  person  shall  de&ce  any  of  the  Queen's  cairent  gold,  siWer  or 
copper  coin,  by  stamping  thereon  any  names  or  words,  whether  such  ccnn 
shall  or  shall  not  be  thereby  diminished  or  lightened,  or  shall  use  any 
machine  or  instrument  for  the  purpose  of  bending  the  same,  every  sudi 
offender  sliall  in  England  and  Ireland  be  guilty  of  a  misdemeanor,  and 
in  Scotland  of  a  crime  or  offence,  and  being  convicted  thereof  shall  be 
liable  to  fine  or  imprisonment,  or  fine  and  imprisonment  at  the  discretion 
of  the  court. 

II.  No  tender  of  payment  in  money  made  in  any  gold,  silver,  or  copper 
coin  so  defaced  or  stamped  as  aforesaid  shall  be  allowed  to  be  legal  tender; 
and  if  any  person  shall  tender,  utter,  or  put  off  any  coin  so  defaced, 
stamped,  or  bent  as  aforesaid,  he  shall,  on  summary  conviction  thereof 
before  two  justices,  be  liable  to  forfeit  and  pay  any  sum  not  exceeding 
forty  shillings :  provided  always,  that  it  shall  not  be  lawful  for  any  persoi 
to  proceed  for  any  such  penalty  as  last  aforesaid  without  the  consent  (io 
England  or  Ireland)  of  her  Majesty's  Attorney- General  for  England  or 
Ireland  respectively,  or  (in  Scotland)  of  the  Lord  Advocate. 


6  &  7  Vict 
c34. 


5  &  6  Vict. 
cdS. 


Recited  act 
extended  to  all 
felonies. 


APPREHENSION  OF  OFFENDERS  ACT  AMENDMENT. 

16  &  17  Vict.  Cap.  118. 

An  Act  to  ametid  an  Act  of  the  seventh  year  of  Her  Majesty  for  the 
better  Apprehension  of  certain  Offenders, — [20th  August,  1853.] 

WHEREAS  by  an  act  passed  in  the  session  holden  in  the  sixth  and 
seventh  years  of  her  Majesty  (chapter  thirty-four)  "  for  the  better 
apprehension  of  certain  offenders,"  it  is  provided,  that  it  shall  not  be 
lawful  for  any  person  to  endorse  his  name  upon  any  such  warrant  as 
therein  mentioned,  for  the  purpose  of  authorizing  the  apprehension  of  anj 
person  under  that  act,  unless  it  shall  appear  upon  the  face  of  the  said 
warrant  that  the  offence  which  the  person  for  whose  apprehenaioo  the 
said  wan*ant  has  been  issued  is  charged  to  have  committed  is  such  that, 
if  committed  within  that  part  of  Her  Majesty's  dominions  where  the 
warrant  is  so  endorsed,  it  would  have  amounted  in  law  to  a  treason,  cr 
some  felony  such  as  the  justices  of  the  peace  in  general  or  quarter  session 
assembled  have  not  authority  to  try  in  England  under  the  provisioDSof 
an  act  passed  in  the  sixth  year  of  Her  Majesty,  intituled  An  Act  to  dejm 
the  Jurisdiction  of  Justices  in  General  and  Quarter  Sessions  of  the  P^ue, 
or  unless  the  depositions  appear  sufficient  to  warrant  the  committal  of  such 
person  for  trial :  and  whereas  it  is  expedient  that  the  provisions  of  the 
said  act  should  be  extended  to  persons  charged  with  any  felony :  be  it 
therefore  enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  spiritual  and  temporal,  and  ConunoD^ 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  samc^ 
that  the  recited  enactment  shall  hereafter  be  read  and  construed  as  if  the 
words  *'  such  as  the  justices  of  the  peace  in  general  or  quarter  sesnoos 
assembled  have  not  authority  to  try  in  England  under  the  provisions  of 
an  act  passed  in  the  sixth  year  of  tiie  reign  of  Her  M^esty,  intituled  ^a 
Act  to  define  the  Jurisdiction  of  Justices  in  General  and  Qucarter  Sesskm 
of  the  Peace^'  had  been  omitted  therein. 
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FEMALE  CONVICTS  ACT. 

16  k  17  Vict.  Cap.  12). 

An  Act  far  providing  Places  of  Confinement  in  England  or  Wales  for 
Female  Offenders  under  Sentence  or  Order  of  Transportation. — [20th 
August,  1863.] 

WHEREAS  by  section  ten  of  an  act  of  the  fifth  year  of  King  George 
the  Fourth,  chapter  eighty  four,  it  was  enacted,  that  it  should  ^  5  g  4  e  84 
lawful  for  His  M^esty  from  time  to  time,  by  warrant  under  his  royal  *  »  •  * 
sign  manual,  to  appoint  places  of  confinement  within  England  or  Wales, 
either  at  land,  or  on  board  vessels  to  be  provided  by  His  Majesty  in  the 
River  Thames  or  some  other  river  or  within  the  limits  of  some  port  or 
harbour  of  England  or  Wales,  for  the  confinement  of  male  offenders  under 
sentence  or  order  of  transportation,  which  should  be  under  the  manage- 
ment of  a  superintendent  and  overseer  to  be  appointed  by  His  Majesty  ; 
and  that  it  should  be  lawful  for  one  of  His  Majesty's  principal  Secretaries 
of  State  to  direct  the  removal  of  any  male  offender  who  should  be  under 
sentence  of  death,  but  who  should  be  reprieved,  or  whose  sentence  should 
be  respited  during  His  Majesty's  pleasure,  or  who  should  be  under 
sentence  or  order  of  transportation,  to  any  of  the  places  of  confinement 
so  appointed:  and  by  the  said  act  it  was  enacted,  that  it  should  be 
lawful  for  His  Majesty  to  appoint  a  superintendent  of  the  said  places  of 
oonfinement,  and,  in  case  it  should  be  deemed  expedient,  also  an  assistant 
or  deputy  to  such  superintendent,  at  one  or  more  of  the  said  places  of 
confinement,  and  also  an  overseer  of  each  such  place  of  confinement : 
and  whereas  by  an  act  of  the  session  holden  in  the  ninth  and  tenth  years 
of  Her  Majesty,  chapter  twenty-six,  it  was  enacted,  that  upon  the  next  9  &  10  VicL 
vacancy  in  the  office  of  superintendent  of  convicts  in  England  under  c.  26. 
sentence  or  order  of  transportation,  so  much  of  the  said  act  of  the  fifth 
year  of  King  George  the  Fourth  as  provides  for  the  appointment  of  such 
superintendent  by  Her  Majesty,  or  any  overseer  or  assistant  or  deputy  to 
sach  superintendent,  should  be  repealed,  and  that  all  male  offenders  in 
Cngland  under  sentence  or  order  of  transportation  should  be  thenceforth  in 
the  custody  and  management  of  such  person  or  persons  as  should  be  for  that 
purpose  appointed  by  one  of  Her  Majesty's  principal  Secretaries  of  State, 
and  that  the  provisions  of  the  said  act  of  the  fiflh  year  of  King  George 
the  Fourth,  not  altered  by  the  act  now  in  recital,  with  respect  to  the  super- 
intendent and  overseer  having  custody  of  any  offenders  under  the  said 
act,  should  apply  to  the  persons  severally  having  the  custody  and 
management  of  such  offenders  under  the  said  act  now  in  recital :  and 
whereas  by  an  act  of  the  session  holden  in  the  thirteenth  and  fourteenth 
years  of  Her  Majesty,  chapter  thirty-nine,  all  such  of  the  powers  and  is  &  14  VicL 
duties  theretofore  vested  in  and  to  be  performed  by  the  said  super-  &  39. 
intendent  of  convicts  as  by  the  said  act  of  the  ninth  and  tenth  years  of 
Her  M^esty  were  transferred  to  the  person  or  persons  having  the  custody 
and  management  of  such  offenders  as  aforesaid  under  that  act,  were  by 
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the  act  now  in  recital  transferred  to  the  directors  of  convict  prisons  to  be 
appointed  thereunder,  and  all  or  any  of  the  powers  and  duties  of  the  said 
superintendent  of  convicts  thereby  transferred  to  the  said  directors  were 
thereby  authorised  to  be  exercised  and  performed  by  any  one  of  such 
directors  :  and  whereas  it  is  expedient  that  places  of  confinement  should 
be  appointed  in  England  or  Wales  for  female  offenders  under  sentence  or 
order  of  transportation :  be  it  therefore  enacted  by  the  Queen's  most 
excellent  Majesty,  by  and  with  the  advice  and  consent  of  the  Lords 
spiritual  and  temporal,  and  Commons,  in  this  present  Parliament  assem- 
bled, and  by  the  authority  of  the  same,  as  follows  : 

I.  All  the  powers  and  provisions  contained  in  section  ten  of  the  sud 
act  of  the  fifth  year  of  King  Greorge  the  Fourth,  authorising  the  appoint- 
ment by  Her  Majesty  from  time  to  time  of  places  of  confinement  as 
therein  mentioned  for  male  offenders  under  sentence  or  order  of  traoe- 
portation,  and  concerning  the  removal  to  or  firom  and  confinement  in 
such  places  of  confinement  of  male  offenders  in  the  cases  therein  men- 
tioned, shall  extend  and  be  applicable  to  and  for  the  appointment  bj 
Her  Majesty  of  like  places  of  confinement  for  female  offenders  under 
sentence  or  order  of  transportation,  and  the  removal  to  or  from  and  con- 
finement in  such  places  of  female  offenders  in  the  like  cases  ;  and  all  the 
provisions  now  in  force  of  the  acts  herein  recited,  and  of  any  other  act, 
concerning  or  relating  to  the  regulation  and  government  of  the  places  of 
confinement  appointed  under  the  authority  contained  in  section  ten  of  the 
said  act  of  the  fifth  year  of  King  George  the  Fourth,  and  the  custody, 
treatment,  management,  and  control  of  or  otherwise  in  relation  to  the 
offenders  confined  therein,  shall  extend  and  be  applicable  to  and  in 
respect  of  the  places  of  confinement  appointed  under  this  act,  and  the 
female  offenders  to  be  confined  therein. 
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STATUTES  AND  PARTS  OF  STATUTES  OF  1854. 


STAMP  DUTIES  ACT. 

17  &  18  Vict.  Cap.  83. 

An  Act  to  amend  the  Laws  relating  to  the  Stamp  Duties, — [9th  August, 
1854.] 

Sect.  XXVn.  Every  instrument  liable  to  stamp  duty  shall  be  admitted  lostrnmentB 
in  evidence  in  any  criminal  proceeding,  although  it  may  not  have  the  •^™i^We  in 
stamp  required  by  law  impressed  thereon  or  affix^  thereto.  Songhnot 

properlj 
BUmped. 


YOUTHFUL  OFFENDERS  ACT. 

17  &  18  Vict.  Cap.  86. 

An  Act  for  the  better  Care  and  Reformation  of  Youthful  Offenders  in 
Great  Britain.— [\Ot\i  August,  1854.] 

WHEREAS  reformatory  schools  for  the  better  training  of  juvenile 
offenders  have  been  and  may  be  established  by  voluntary  contri- 
butions in  various  parts  of  Great  Britain,  and  it  is  expedient  that  more 
extensive  use  should  be  made  of  such  institutions :  be  it  enacted  by  the 
Queen's  most  excellent  Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  spiritual  and  temporal,  and  Commons,  in  this  present  Parlia- 
ment assembled,  and  by  the  authority  of  the  same,  as  follows : 

I.  It  shall  and  may  be  lawful  for  Her  Majesty's  Secretary  of  State  for  ^  *ppHc«tion 
the  Home  Department,  upon  application  made  to  him  by  the  directors  [™"  ^jl^""^ 
or  managers  of  any  such  institution,  to  direct  one  of  Her  Majesty's  Secretary  of 
inspectors  of  prisons  to  examine  and  report  to  him  upon  its  condition  and  Stmte,  inspector 
regulations,  and  any  such  institution  as  shall  appear  to  the  satisfaction  of  ^  nport 
the  said  Secretary  of  State,  and  shall  be  certified  under  his  hand  and  seal, 
to  be  useful  and  efficient  for  its  purpose,  shall  be  held  to  be  a  reformatory 
school  under  the  provisions  of  this  act :  provided  always,  that  it  shall  be 
lawful  for  any  of  Her  M^esty's  inspectors  of  prisons  to  visit  from  time  to 
time  any  reformatory  school  which  shall  have  been  so  certified  as  afore- 
said ;  and  if  upon  the  report  of  any  such  inspector  the  said  Secretary  of 
State  shall  think  proper  to  withdraw  his  said  certificate,  and  shall  notify 
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17  &  18  Viet   such  withdrawal  under  his  hand  to  the  directors  or  managers  of  the  said 
^  86*        institution,  the  same  shall  forthwith  cease  to  be  a  reformatory  school 
TmMil      ^^^^  *^®  meaning  of  this  act. 
CfetSenAcL       ^*  Whenever  after  the  passing  of  this  act  any  person  onder  the  age 

of  sixteen  years  shall  be  convicted  of  any  offence  punishable  by  law, 

JuTwule  oflvnd-  either  upon  an  indictment  or  on  summary  conviction  before  a  police 
dMklt^^tfaL  ^    magistrate  of  the  metropolis  or  other  stipendiary  magistrate,  or  before 
^  two  or  more  justices  of  the  peace,  or  before  a  sheriff  or  magistrate  in 

Scotland,  then  and  in  every  such  case  it  shall  be  lawful  for  any  coart, 
judge,  police  magistrate  of  the  metropolis,  stipendiary  magistrate,  or  any 
two  or  more  justices  of  the  peace,  or  in  Scotland  for  any  sheriff  or 
magistrate  of  a   burgh  or  police  magistrate,  before  or  by  whom  such 
offender  shall  be  so  convicted,  in  addition  to  the  sentence  then  and  there 
passed  as  a  punishment  for  his  offence,  to  direct  such  offender  to  be  sent, 
at  the  expiration  of  his  sentence,  to  some  one  of  the  aforesaid  refonnatory 
schools  to  be  named  in  such  direction,  the  directors  or  managers  of  whidi 
shall  be  willing  to  receive  him,  and  to  be  there  detained  for  a  period  not 
less  than  two  years  and  not  exceeding  five  years,  and  such  offender  shall 
be  liable  to  be  detained  pursuant  to  such  direction :  provided  always, 
that  no  offender  shall  be  directed  to  be  so  sent  and  detained  as  aforesaid 
unless  the  sentence  passed  as  a  punishment  for  his  offence,  at  the  expm- 
tion  of  which  he  is  directed  to  be  so  sent  and  detained,  shall  be  one  of 
imprisonment  for  fourteen  days  at  the  least;  provided  also,  that  the 
Secretary  of  State  for  the  Home  Department  may  at  any  time  order  any 
such  offender  to  be  discharged  from  any  such  schooL 
Power  to  Tn*-      IIL  It  shall  be  lawful  for  the  Commissioners  of  her  Migesty's  Treasury, 
tory  to  defray    upon  the  representation  of  one  of  her  Majesty's  princi^  Secretaries  of 
^^It'r^r*""  ^^*®'  *^  defray,  out  of  any  funds  which  shall  be  provided  by  Parliament 
ma^  echod.   ^^^  ^^^^  purpose,  either  the  whole  cost  of  the  care  and  maintenance  of 
any  juvenile  offender  so  detained  in  any  reformatory  school  as  aforesaid, 
at  such  rate  per  head  as  shall  be  determined  by  them,  or  such,  portion  of 
such  cost  as  shall  not  have  been  recovered  m>m  the  parents  or  step- 
parents of  such  child,  as  hereinafler  provided,  or  such  other  portion  as 
shall  be  recommended  by  the  said  Secretary  of  State. 
AbeoQoding,  or       lY.  And  whereas  it  is  expedient  that  some  provision  should  be  made 
'^fi^t<»7^  for  the  punishment  of  any  juvenile  offender,  so  directed  to  be  detained  as 
twT  •cbS™*'  aforesaid  in  any  such  reformatory  school,  who  shall  abscond  therefrom,  or 
^  to  h9         wilfully  neglect  or  refuse  to  abide  by  and  conform  to  the  rules  thereof: 
ponisbed.  be  it  enacted,  that  it  shall  and  may  be  lawful  to  and  for  any  justice  of  the 

peace,  or  in  Scotland,  for  any  sheriff  or  magistrate  of  a  burgh,  or  police 
magistrate,  acting  in  and  for  the  county,  city,  borough,  riding,  or  division 
wherein  the  said  offender  shall  actually  be  at  the  time  he  shall  so  abscoDd, 
or  neglect  or  refuse  as  aforesaid,  upon  the  proof  thereof  made  before  him 
upon  the  oath  of  one  credible  witness,  by  warrant  under  his  hand  and 
seal,  or  in  Scotland  under  his  hand,  to  commit  the  party  so  offending  for 
every  such  offence  to  any  gaol  or  house  of  correction  for  the  said  county, 
city,  borough,  riding,  or  division,  with  or  without  hard  labour,  for  aoy 
period  not  exceeding  three  calendar  months. 
Coet  of  nMin-         V.  The  court  by  which  any  juvenile  offender  is  ordered  to  be  detained 
BwtT*  ***  wed  ^  aforesaid  under  this  act  shall  charge  the  parent  or  step-parent  of  such 
firom  parents,     offender,  if  of  sufficient  ability  to  bear  the  same,  with  a  sum  not  exceeding 
&e.  five  shillings  per  week  towards  the  maintenance  and  support  of  such 

juvenile  offender  while  remaining  in  such  reformatory   school,  such 
payment  to  be  in  relief  of  the  chaises  on  her  Majesty's  Tteasury  in  all 
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cases  where  the  Treasury  shall  have  defrayed  or  undertaken  to  defray  the  16  &  17  Viei. 
whole  or  any  portion  of  the  maintenance  of  such  offender,  and  in  all  other        *^* 
cases  such  payment  to  he  made  to  the  directors  or  managers  of  such      YmahM 
reformatory  school.  Offenden  AeL 

VI.  For  the  better  compelling  the  parent  or  step-parent,  as  the  case        

may  be,  to  support  and  maintain  wholly  or  partly  every  sueh  juvenile  For  compeUing 
offender  while  in  such  reformatory  school,  the  provisions  contained  in  the  JUJJ^  ^  sntT 
act  passed  in  the  forty-third  year  of  the  reign  of  Queen  Elizabeth,intituled  port  jnTenile 
An  Act  for  the  Relief  of  the  Poor,  for  compelling  the  parent  of  every  poor  ofiimderB  wliile 
person,  being  of  sufficient  ability,  at  their  own  charges  to  relieve  and  main-  wni^iwnR  in 
tain  such  poor  person  and  also  the  provisions  in  the  like  behalf  contained  J^^SJ*****^ 
in  an  act  passed  in  the  fifty-ninth  year  of  the  reign  of  Xing  George  the 

Third,  intituled  An  Act  to  amend  the  Laws  for  the  Relief  of  the  JPoor,  59  Geo.  3,  o.  18. 
and  in  an  act  passed  in  the  fifth  year  of  the  reign  of  King  William  the 
Fourth,  intituled  An  Act  for  the  Amendment  and  better  Administration  4  &  5  W.  4, 
of  the  Laws  relating  to  the  Poor  in  England  and   Wales,  shall  be  ^  '  ^ 
respectively  held  and  deemed  and  the  same  respectively  are  hereby 
directed  to  be  applicable,  within  England  and  Wales,  to  the  compelling 
the  parent  or  step-parent  respectively  of  every  such  juvenile  offender  to 
maintain  or  support  him,  either  wholly  or  partly,  while  remaining  in  such 
reformatory  school,  and  for  the  recovery  of  the  weekly  payment  so  charged 
upon  such  parent  or  step-parent :  and  in  Scotland  such  payment  may  be 
sued  for  and  recovered  at  the  instance  of  the  procurator  fiscal  or  of  the 
treasurer  of  such  reformatory  school  in  the  sheriffs'  small  debt  court,  and 
the  provisions  of  an  act  passed  in  the  eight  and  ninth  years  of  Her 
Majesty,  intituled  An  Act  for  the  Amendment  and  better  Administration  B  Bt9  Vict 
of  the  Laws  relating  to  the  Relief  of  the  Poor  in  Scotland^  for  the  punish-  ^*  ^^* 
ment  of  parents  deserting  their  children,  or  refasing  or  neglecting  to 
maintain  them,  shall  be  held  and  deemed  and  are  hereby  directed  to  be 
applicable  to  the  case  of  parents  or  step-parents  refusing  or  neglecting  to 
pay  the  amount  so  charged  upon  such  parent  or  step-parent  as  aforesaid. 

VII.  It  shall  and  may  be  lawful  for  Her  Majesty's  Secretary  of  State  JuTeniledRmd- 
for  the  Home  Department,  if  he  shall  think  fit  to  do  so,  to  remove  any  «"  "^  ^^ 
such  youthful  offender  from  one  reformatory  school  to  another  :  provided  JJIJ^ormSofT 
always,  that  such  removal  shall  not  increase  the  period  for  wldch  such  gohool  to 
offender  was  sentenced  to  remain  in  a  reformatory  schooL  anothtr. 

y  IIL  This  act  shall  not  apply  to  Ireland.  Aet  not  to  mp. 

flj  tolrdttd. 


BRIBERY  ACT. 
17  &  18  Vict.  Cap.  102. 


An  Act  to  consolidate  and  amend  the  Laws  relating  to  Bribery,  Treating, 
and  undue  Influence  at  Elections  of  Members  of  Parliament. — [10th 
August,  1854.] 

WHEREAS  the  laws  now  in  force  for  preventing  corrupt  practices 
in  the  election  of  members  to  serve  in  Parliament  have  been  found 
insufiicient :  and  whereas  it  is  expedient  to  consolidate  and  amend  such 
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17  &  18  TveL  laws,  and  to  make  further  proviaion  for  aecaring  the  freedom  of  such 

^  ^^'       elections :  be  it  enacted  bj  the  Queen's  most  excellent  Majesty,  by  and 

Bribery  Act,   ^^^^  ^^^  advice  and  consent  of  the  Lords  spiritual  and  temporal,  and 

Commons,  in  this  present  Parliament  assembled,  and  by  the  authority 

of  the  same,  as  follows : 
Beped  of  tcts        L  The  several  Acts  of  Parliament  mentioned  in  the  schedule  A.  hereto 
in  the  schednle.  annexed  shall  be  repealed  to  the  extent  specified  concerning  the  same 

acts  respectively  in  the  third  column  of  the  said  schedule. 
Bribeiy  defined.      11.  Ilie  following  persons  shall  be  deemed  guilty  of  bribery,  and  sball 
be  punishable  accordingly : 

1.  Every  person  who  shall,  directly  or  indirectly,  by  himself  or  by 
any  other  person  on  his  behalf,  give,  lend,  or  agree  to  give  or 
lend,' or  shall  offer,  promise,  or  promise  to  procure  or  to  endea- 
vour to  procure,  any  money,  or  valuable  consideration,  to  or  for 
any  voter,  or  to  or  for  any  person  on  behalf  of  any  voter,  or  to 
or  for  any  other  person  in  order  to  induce  any  voter  to  vote,  or 
refrain  from  voting,  or  shall  corruptly  do  any  such  act  as  afoie- 
said,  on  account  of  such  voter  having  voted  or  refrained  fron 
voting  at  any  election  : 

2.  Every  person  who  shall,  directly  or  indirectly,  by  himself  or  liy 
any  other  person  on  his  behalf,  give  or  procure,  or  agree  to  give 
or  procure,  or  offer,  promise,  or  promise  to  procure  or  to  endea- 
vour to  procure,  any  office,  place,  or  employment  to  or  for  any 
voter,  or  to  or  for  any  person  on  behalf  of  any  voter,  or  to  or 
for  any  other  person,  in  order  to  induce  such  voter  to  vote,  or 
refrain  from  voting,  or  shall  corruptly  do  any  such  act  as  afore 
said,  on  account  of  any  voter  having  voted  or  refrained  fron 
voting  at  any  election  : 

3.  Every  person  who  shall,  directly  or  indirectly,  by  himself  or 
by  any  other  person  on  his  behalf,  make  any  such  gift,  loan,  ofier, 
promise,  procurement,  or  agreement  as  aforesaid,  to  or  for  any 
person,  in  order  to  induce  such  person  to  procure,  or  endeavoor 
to  procure,  the  return  of  any  pei*8on  to  serve  in  Parliament,  or 
the  vote  of  any  voter  at  any  election  : 

4.  Every  person  who  shall,  upon  or  in  consequence  of  any  smk 
gift,  loan,  offer,  promise,  procurement,  or  agreement,  procure  or 
engage,  promise,  or  endeavour  to  procure  the  return  <i  any  per 
son  to  serve  in  Parliament,  or  the  vote  of  any  voter  at  any 
election  : 

5.  Every  person  who  shall  advance  or  pay,  or  cause  to  be  paid,  aiiy 
money  to  or  to  the  use  of  any  other  person  with  the  intent  that 
such  money  or  any  part  thereof  shall  be  expended  in  bribery  at 
any  election,  or  who  shall  knowingly  pay  or  cause  to  be  paid  any 
money  to  any  person  in  discharge  or  repayment  of  any  money 
wholly  or  in  part  expended  in  bribery  at  any  election  : 

And  any  person  so  offending  shall  be  guilty  of  a  misdemeanor,  and  ia 
Scotland  of  an  offence  punishable  by  fine  and  imprisonment,  and  shall 
also  be  liable  to  forfeit  the  sum  of  one  hundred  pounds  to  any  person 
who  shall  sue  for  the  same,  together  with  full  costs  of  suit  :  provided 
always,  that  the  aforesaid  enactment  shall  not  extend  or  be  construed  to 
extend  to  any  money  paid  or  agreed  to  be  paid  for  or  on  account  of  any 
legal  expenses  bona  fide  incurred  at  or  concerning  any  election. 

Bribery  farther      m.  The  following  persons  shall  also  be  deemed  guilty  of  bribery,  and 

defined.  gj^^  ^i^  punishable  accordingly  : 


APPENDIX.  dxxvii 

L  Every  voter  who  shall,  before  or  during  any  election,  directly  or  17  &  18  Vict 
indirectly,  by  himself,  or  by  any  other  person  on  his  behalf,  re-       ^'  ^^• 
ceive,  agree,  or  contract  for  any  money,  gift,  loan,  or  valuable    nriberv  Act 

consideration,  office,  place,  or  employment,  for  himself  or  for  any        

other  person,  for  voting  or  agreeing  to  vote,  or  for  refraining  or 
agreeing  to  refrain  from  voting,  at  any  election  : 
2.  Every  person  who  shall,  after  any  election,  directly  or  indirectly, 
by  himself  or- by  any  other  person  on  his  behalf,  receive  any 
money  or  valuable  consideration  on  account  of  any  person  having 
voted  or  refrained  from  voting,  or  having  induced  any  other 
person  to  vote  or  to  refrain  from  voting,  at  any  election  : 
Lnd  any  person  so  oiTending  shall  be  guilty  of  a  misdemeanor,  and  in 
cotland  of  an  offence  punishable  by  fine  and  imprisonment,  and  shall 
Iso  be  liable  to  forfeit  the  sum  of  ten  pounds  to  any  person  who  shall  Penaltj. 
le  for  the  same,  together  with  full  costs  of  suit. 

V.  Every  person  who  shall,  directly  or  indirectly,  by  himself,  or  by  Undne  iuflaence 
ay  other  person  on  his  behalf,  make  use  of,  or  threaten  to  make  use  of,  de6ned. 
ay  force,  violence,  or  restraint,  or  inflict  or  threaten  the  infliction,  by 
imself  or  by  or  through  any  other  person,  of  any  injury,  damage,  harm, 
r  loss,  or  in  any  other  manner  practise  intimidation  upon  or  against  any 
srson  in  order  to  induce  or  compel  such  person  to  vote  or  refrain  from 
3ting,  or  on  account  of  such  person  having  voted  or  refrained  from 
dting,  at  any  election,  or  who  shall,  by  abduction,  duress,  or  any  frau- 
nlent  device  or  contrivance,  impede,  prevent,  or  otherwise  interfere 
ith  the  free  exercise  of  the  franchise  of  any  voter,  or  shall  thereby 
)mpel,  induce,  or  prevail  upon  any  voter,  either  to  give  or  to  refrain  from 
iving  his  vote  at  any  election,  shall  be  deemed  to  have  committed  the 
fence  of  undue  influence,  and  shall  be  guilty  of  a  misdemeanor,  and  in 
cotland  of  an  offence  punishable  by  fine  or  imprisonment,  and  shall  also  Penaltj. 
3  liable  to  forfeit  the  sum  of  fifty  pounds  to  any  person  who  shall  sue  for 
\e  same,  together  with  full  costs  of  suit. 

X*  It  shall  be  lawful  for  any  criminal  court,  before  which  any  prose-  Costs  and 
ition  shall  be  instituted  for  any  offence  against 'ihe  provisions  of  this  **P*"*^.  °^ 
;t,  to  order  payment  to  the  prosecutor  of  such  costs  and  expenses  as  P™*®^^^*®"* 
I  the  said  court  shall  appear  to  have  been  reasonably  incurred  in  and 
)Out  the  conduct  of  such  prosecution  :  provided  always,  that  no  indict- 
ent  for  bribery  or  undue  influence  shall  be  triable  before  any  court  of 
aarter  sessions.  In  cases  of 

XII.  In  case  of  any  indictment  or  information  by  a  private  prosecutor  prirate  pro- 
•r  any  offence  against  the  provisions  of  this  act,  if  judgment  shall  be  ?*^"®"^  J|^ 
ven  for  the  defendant,  he  shall  be  entitled  to  recover  from  the  pro-  g^y^"^  the 
icutor  the  costs  sustained  by  the  defendant  by  reason  of  such  indictment  defendant,  he 
•  information,  such  costs  to  be  taxed  by  the  proper  officer  of  the  court  ah^ll  recorer 

I  which  such  judgment  shall  be  given.  *^mw  ^* 

XIII.  It  shall  not  be  lawful  for  any  court  to  order  payment  of  the  ** 

ists  of  a  prosecution  for  any  offence  against  the  provisions  of  this  act,  ^^  ^  entitled 
ilestf  the  prosecutor  shall,  before  or  upon  the  finding  of  the  indictment  to  costs  unless 
'  the  granting  of  the  information,  enter  into  a  recognizance,  with  two  he  shall  have 
ifficient  sureties,  in  the  sum  of  two  hundred  pounds  (to  be  acknowledged  entered  into  a 
.  like  manner  as  is  now  required  in  cases  of  writs  of  certiorari  awarded  ^l^cTwwe^** 
the  instance  of  a  defendant  in  an  indictment),  with  the  conditions  eotlon  and  pay 
llowing  ;  that  is  to  say,  that  the  prosecutor  shall  conduct  the  pro  ecution  ooets. 
ith  effect,  and  shall  pay  to  the  defendant  or  defendants,  in  case  he  or  they 
lall  be  acquitted,  his  or  their  costs. 

VOL.   VI.  z 
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17  &  18  Vict, 
c.  102. 

Bribery  Act, 


Limitation  of 
actioDM. 


In  actions  for 
penalities, 
parties,  &a  to 
be  competent 
witnesses. 


Candidate 
declared  cniltj 
of  bribery  in- 
capable of  being 
elected  daring 
Parliament 
then  in 
existence. 

Short  title. 


Interpretation 
of  terms. 


XIV.  No  person  shall  be  liable  to  any  penalty  or  forfeiture  hereby 
enacted  or  imposed,  unless  some  prosecution,  action,  or  suit  for  the  offence 
committed  shall  be  commenced  against  such  person  within  the  vpace 
of  one  year  next  after  such  offence  against  this  act  shall  be  committed, 
and  unless  such  person  shall  be  summoned  or  otherwise  served  with  writ 
or  process  within  the  same  space  of  time,  so  as  such  summons  or  serrice 
of  writ  or  process  shall  not  be  prevented  by  such  person  absconding  or 
withdrawing  out  of  the  jurisdiction  of  the  court  out  of  which  such  writ 
or  other  process  shall  have  issued  :  and  in  case  of  any  such  prosecution, 
suit,  or  process  as  aforesaid,  the  same  shall  be  proceeded  with  and  carried 
on  without  any  wilful  delay. 

XXXV.  On  the  trial  of  any  action  for  recovery  of  any  pecuniary 
penalty  under  this  act,  the  parties  to  such  action,  and  the  husbands  aad 
wives  of  such  parties  respectively,  shall  be  competent  and  compellable  to 
give  evidence  in  the  same  manner  as  parties,  and  their  husbands  and  wives, 
are  competent  and  compellable  to  give  evidence  in  actionsand  suits 
under  the  act  of  the  fourteenth  and  fifteenth  Victoria,  chapter  ninety- 
nine,  and  The  Evidence  Amendment  Act^  1863,  but  subject  to  and  with 
the  exceptions  contained  in  such  several  acts :  provided  always,  that  any 
such  evidence  shall  not  thereafter  be  used  in  any  indictment  or  criminal 
proceeding  under  this  act  against  the  party  giving  it. 

XXXVI.  If  any  candidate  at  an  election  for  any  county,  city,  or 
borough  shall  be  declared  by  any  election  committee  guilty,  by  himself  or 
his  agents,  of  bribery,  treating,  or  undue  influence  at  such  election,  such 
candidate  shall  be  incapable  of  being  elected  or  sitting  in  Parliament  for 
such  county,  city,  or  borough  during  the  Parliament  then  in  existence. 

XXXVII.  In  citing  this  act  in  any  instrument,  document,  or  proceed- 
ing, or  for  any  purpose  whatsoever,  it  shall  be  sufficient  to  use  the 
expression,  "The  Corrupt  Practices  Prevention  Act,  1854." 

XXXVni.  Throughout  this  act,  in  the  construction  thereof,  except 
there  be  something  in  the  subject  or  context  repugnant  to  such  construc- 
tion, the  word  "  county  "  shall  extend  to  and  mean  any  county,  riding, 
parts,  or  division  of  a  county,  stewartry,  or  combined  counties  respec- 
tively returning  a  member  or  members  to  serve  in  Parliament  ;  and  the 
words  "city  or  borough"  shall  mean  any  university,  city,  borough, 
town  corporate,  county  of  a  city,  county  of  a  town,  cinque  port,  district 
of  burghs,  or  other  place  or  combination  of  places  (not  being  a  county  as 
hereinbefore  defined)  returning  a  member  or  members  to  serve  in 
Parliament ;  and  the  word  "  election  "  shall  mean  the  election  of  any 
member  or  members  to  serve  in  Parliament ;  and  the  words  **  returning 
officer "  shall  apply  to  any  person  or  persons  to  whom,  by  virtue  of  his 
or  their  office,  under  any  law,  custom,  or  statute,  the  execution  of  any 
writ  or  precept  doth  or  shall  belong  for  the  election  of  a  member  or 
members  to  serve  in  Parliament,  by  whatever  name  or  title  such  perscm 
or  persons  may  be  called  ;  and  the  words  "  revising  barrister "  shatt 
extend  to  and  include  an  ai^sistant  barrister  and  chairman  presiding  in 
any  court  held  for  the  revision  of  the  lists  of  voters,  or  hia  deputy  in 
Ireland,  and  a  sheriff  or  sherilTs  court  of  appeal  in  Scotland,  and  eveiy 
other  person  whose  duty  it  may  be  to  hold  a  court  for  the  revision  and 
correction  of  the  lists  or  registers  of  voters  in  any  part  of  the  United 
Kingdom  ;  and  the  word  "  voter "  shall  mean  any  person  who  has  or 
claims  to  have  a  right  to  vote  in  the  election  of  a  member  or  members 
to  serve  in  Parliament  ;  and  the  words  "  candidate  at  an  election  "  shall 
include  all  persons  elected  as  members  to  serve  in  ParliameDt  al  such 
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slection,  and  all  persons  nominated  as  candidates,  or  who  shall  have  17  &  is  Viot 
declared  themselves  candidates  at  or  before  such  election  ;   and  the       c.  102. 
frords  "  personal  expenses*"  as  used  herein  with  respect  to  the  expen-    ff^~A 
diture  of  anj  candidate  in  relation  to  any  election,  shall  include  the   ^"^^    ^'* 
reasonable  travelling  expenses  of  such   candidate,  and  the  reasonable 
expenses  of  his  living  at  hotels  or  elsewhere  for  the  purposes  of  and  in 
relation  to  such  election. 

XXXIX.  This  act  shall  continue  in  force  for  one  year  next  after  the  Daration  of  act. 
passing  thereof,  and  thenceforth  to  the  end  of  the  then  next  session  of 
Parliament. 


MERCHANT  SHIPPING  ACT. 

17  &  18  Vict.  Cap.  104. 

An  Act  to  amend  and    consolidate    the    Acts    relating    to   Merchant 
Shipping.— llOth  August,  1854.] 

Forgery. 

Sect.  CL  Any  person  who  forges,  assists  in  forging,  or  procures  to  be  PunUhment  for 
forged,  fraudulently  alters,  assists  in  fraudulently  altering,  or  procures  fofg^^y- 
to  be  fraudulently  altered,  any  register  book,  certificate  of  surveyor, 
certificate  of  registry,  declaration  of  ownership,  bill  of  sale,  instrument 
of  mortgage,  certificate  of  mortgage  or  sale,  or  any  entry  or  indorse- 
ment required  by  the  second  part  of  this  act  to  be  made  in  or  on  any  of 
the  above  documents,  shall  for  every  such  offence  be  deemed  to  be  guilty 
of  felony. 

Crimes  committed  on  the  High  Seas  and  Abroad. 

CCLXVU.  All  offences  against  property  or  person  committed  in  or  at  OffeDoes  com- 
any  place  either  ashore  or  afloat  out  of  Her  Majesty's  dominions  by  any  n»\tt«i  by 
master,  seaman,  or  apprentice  who  at  the  time  when  the  offence  is  com-  ^."f^^^j  '^^^ 
mitted  is  or  within  three  months  previously  has  been  employed  in  any  ^  j^'JJuhiS^. 
British  ship  shall  be  deemed  to  be  offences  of  the  same  nature  respec-  miraltj  joriadic- 
tively,   and  be  liable   to  the  same  punishments  respectively,  and   be  tion. 
inquired  of,  heard,  tried,  determined,  and  adjudged  in  the  same  manner 
and  by  the  same  courts  and  in  the  same  places  as  if  such  offences  had 
been  committed  within  the  jurisdiction  of  the  Admiralty  of  England ; 
and  the  costs  and  expenses  of  the  prosecution  of  any  such  offence  may 
be  directed  to  be  paid  as  in  the  case  of  costs  and  expenses  of  prosecu- 
tions for  offences  committed  within  the  jurisdiction  of  the  Admiralty  of 
England. 

CCLXVIEL  The  following  rules  shall  be  observed  with  respect  to  CoDveyanoe  of 
offences  committed  on  the  high  seas  or  abroad  ;  (that  is  to  say,)  offenden  and 

(1.)  Whenever  any  complaint  is  made  to  any  British  constdar  officer  uj^jj^bfidom 
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of  any  of  the  offences  mentioned  in  the  last  preceding  section,  or 
of  any  offence  on  the  high  seas  havinjr  been  committed  by  any 
master,  seaman,  or  apprentice  belonging  to  any  British  ship,  sach 
consular  officer  may  inquire  into  the  case  upon  oath,  and  maj  if 
the  case  so  requires  take  any  steps  in  his  power  for  the  purpose 
of  placing  the  offender  under  necessary  restraint  and  of  sendii^ 
him  as  soon  as  practicable  in  safe  custody  to  the  United  Kingdom, 
or  to  any  British  possession  in  which  there  is  a  court  capable  d 
taking  cognizance  of  the  offence,  in  any  ship  belonging  to  Her 
Majesty  or  to  any  of  her  subjects,  to  be  there  proceeded  against 
according  to  law : 
(2.)  For  the  purpose  aforesaid  such  consular  officer  may  order  the 
master  of  any  ship  belonging  to  any  subject   of  Her  Majesty 
bound  to  the  United  Kingdom  or  to  such  British  possession  as 
aforesaid  to  i*eceiye  and  afford  a  passage  and  subsistence  durii^ 
the  voyage  to  any  such  offender  as  aforesaid,  and  to  the  witnesses, 
so  that  such  master  be  not  required  to  receive  more  than  one 
offender  for  every  one  hundred  tons  of  his  ship's  registered  ton- 
nage, or  more  than  one  witness  for  every  fifty  tons  of  such  ton- 
nage ;  and  such  consular  officer  shall  indorse  upon  the  agreement 
of  the  ship  such  particulars  with  respect  to  any  offenders  or  wit- 
nesses sent  in  her  as  the  Board  of  Trade  requires  : 
(3.)  Every  such  master  shall  on  his  ship's  arrival  in  the  United 
Kingdom,  or  in  such  British  possession  as  aforesaid,  give  every 
offender  so  committed  to  his  charge  into  the  custody  of  some 
police  officer  or  constable,  who  shall  take  the  offender  before  a 
justice  of  the  peace  or  other  magistrate  by  law  empowered  to 
deal  with  the  matter,  and  such  justice  or  magistrate  shall  deal 
with  the  matter  as  in  cases  of  offences  committed  upon  the  high 
seas : 
And  any  such  master  as  aforesaid  who,  when  required  by  any  British 
consular  officer  to  receive  and  afford  a  passage  and  subsistence  to  any 
offender  or  witness,  does  not  receive  him  and  afford  such  passage  and 
subsistence  to  him,  or  who  does  not  deliver  any  offender  committed  to  his 
charge  into  the  custody  of  some  police  officer  or  constable   as  herein- 
before directed,  shall  for  each  such  offence  incur  a  penalty  not  exceeding 
fifty  pounds  ;  and  the  expense  of  imprisoning  any  such  offender  and  of 
conveying  him  and  the  witnesses  to  the  United  Kingdom  or  to  such 
British  possession  as  aforesaid  in  any  manner  other  than  in  the  ship  to 
which  they  respectively  belong,  shall  be  part  of  the  costs  of  the  prose- 
cution, or  be  paid  as  costs  incurred  on  account  of  seafaring  subjects  of 
Her  Majesty  left  in  distress  in  foreign  parts. 

CCLXIX.  Whenever  any  case  of  death  happens  on  board  any  foreign- 
going  ship,  the  shipping  master  shall  on  the  arrival  of  such  ship  at  the 
port  where  the  crew  is  discharged  inquire  into  the  cause  of  such  death, 
and  shall  make  on  the  list  of  the  crew  delivered  to  him  as  herein  re- 
quired an  indorsement  to  the  effect  either  that  the  statement  of  the  cause 
of  death  therein  contained  is  in  his  opinion  true  or  otherwise,  as  the 
result  of  the  inquiry  requires  ;  and  every  such  shipping  master  shall  for 
the  purpose  of  such  inquiry  have  the  powers  hereby  given  to  inspectors 
appointed  by  the  Board  of  Trade  under  thcj  first  part  of  this  act ;  and 
if  in  the  course  of  such  inquiry  it  appears  to  him  that  any  such  death  as 
afores:  id  has  been  caused  by  violence  or  other  improper  means,  he  shall 
either  report  the  matter  to  the  Board  of  Trade,  or,  if  the  emergency  of 
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the  case  ao  requires,  shall  take  immediate  steps  for  hringing  the  offender  n  &  18  Vict 
or  offenders  to  justice.  ^  ^^* 

CCLXX.  Whenever  in  the  course  of  any  legal  proceedings  instituted  Merchant  Shw- 
in  any  part  of  Her  Majesty's  dominions  before  any  judge  or  magistrate,     pmg  Acl 
or  before  any  person  authorized  by  law  or  by  consent  of  parties  to  receive        77— 
evidence,  the  testimony  of  any  witness  is  required  in  relation  to  the  ^P«>^^«.to 
subject  matter  of  such  proceeding,  then  upon  due  proof,  if  such  proceed-  evidence  when 
ing  is  instituted  in  the  United  Kingdom,  that  such  witness  cannot  be  witness  cannot 
found  in  that  kingdom,  or  if  in  any  British  possession,  that  he  cannot  be  be  produced, 
found  in  the  same  possession,  any  deposition  that  such  witness  may  have 
previously  made  on  oath  in  relation  to  the  same  subject  matter  before 
any  justice  or  magistrate  in  Her  Majesty's  dominions,  or  any  British 
'  consular  officer  elsewhere,  shall  be  admissible  in  evidence  subject  to  the 
following  restrictions ;  (that  is  to  say,) 

(1.)  If  such  deposition  was  made  in  the  United  Kingdom,  it  shall 

not  l)e  admissible  in  any  proceeding  instituted  in  the  United 

Kingdom  : 
(2.)  If  such  a  deposition  was  made  in  any  British  possession,  it  shall 

not  be  admissible  in  any  proceeding  instituted  in  the  same  British 

possession : 
(3.)  If  the  proceeding  is  criminal  it  shall  not  be  admissible  unless  it 

was  made  in  the  presence  of  the  person  accused : 
Every  depositioa  so  made  as  aforesaid  shall  be  authenticated  by  the  sig- 
nature of  the  judge,  magistrate,  or  consular  officer,  before  whom  the  same 
is  made  ;  and  such  judge,  magistrate,  or  consular  officer  shall,  when  the 
same  is  taken  in  a  criminal  matter,  certify,  if  the  fact  is  so,  and  that  the 
accused  was  present  at  the  taking  thereof,  but  it  shall  not  be  necessary 
in  any  case  to  prove  the  signature  or  official  character  of  the  person 
appearing  to  have  signed  any  such  deposition  ;  and  in  any  criminal  pro- 
ceeding such  certificate  as  aforesaid  shall,  unless  the  contrary  is  proved, 
be  sufficient  evidence  of  the  accused  having  been  present  in  manner 
thereby  certified  ;  but  nothing  herein  contained  shall  affect  any  case  in 
which  depositions  taken  in  any  proceeding  are  rendered  admissible  in 
evidence  by  any  act  of  Parliament,  or  by  any  act  or  ordinance  of  the 
Legislature  of  any  colony,  so  far  as  regards  such  colony,  or  to  interfere 
with  the  power  of  any  colonial  Legislature  to  make  such  depositions 
admissible  in  evidence,  or  to  interfere  with  the  practice  of  any  court  in 
which  depositions  not  authenticated  as  hereinbefore  mentioned  are 
admissible. 

Legal  Procedure  (^General.) 

DXVni.  In  all  places  within  Her  Majesty's  dominions,  except  Scot-  Punishment  of 
land,  the  offijnces  hereinafter  mentioned  shall  be  punished  and  penalties  <»fifeno»i  *nd 
recovered  in  manner  following  ;  (that  is  to  say,)  J!^2s.**^ 

(1.)  Every  offence  by  this  act  declared  to  be  a  misdemeanor  shall  ^^ 
be  punishable  by  fine  or  imprisonment,  with  or  without  hard 
labour  ;  and  the  court  before  which  such  offence  is  tried  may  in 
England  make  the  same  allowances  and  order  payment  of  the 
same  costs  and  expenses  as  if  such  misdemeanor  bad  been  enu- 
merated in  the  act  passed  in  the  seventh  year  of  his  late  Majesty  7  Geo.  4, 0. 64. 
King  George  the  Fourth,  chapter  sixty-four,  or  any  other  act 
that  may  be  passed  for  the  like  purpose  ;  and  may  in  any  other 
part  of  Her  Majesty's  dominions  maJ^e  such  allowances  and  order 
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17  &  18  Vict.  payment  of  such  costs  and  expenses  (if  any)  as  are  payable  or 

c.  104.  allowable  upon  the  trial  of  any  misdemeanor  under  any  existing 

act  or  ordinance,  or  as  may  be  payable  or  allotrable  under  any 

Mm^^^p-  ^^  Qj.  j^^  £.Qj.  ^j^^  ^.jj^^  ^^|„g  Jq  f^^^Q  therein  : 

^^*^  (2.)  Every  offence  declared  by  this  act  to  be  a  misdemeanor  shall 

also  be  deemed  to  be  an  offence  hereby  made  punishable  by  im- 
prisonment for  any  period  not  exceeding  six  months,  with  or 
without  hard  labour,  or  by  a  penalty  not  exceeding  one  hundred 
pounds,  and  may  be  prosecuted  accordingly  in  a  summary  manner 
instead  of  being  prosecuted  as  a  misdemeanor  : 

(3.)  Every  offence  hereby  made  punishable  by  imprisonment  for 
any  period  not  exceeding  six  months,  with  or  without  hard  labour, 
or  by  any  penalty  not  exceeding  one  hundred  pounds,  shall  in 
England  and  Ireland  be  prosecuted  summarily  before  any  two  or 
more  justices,  as  to  Engbuid  in  the  manner  directed  by  the  act  of 
the  eleventh  and  twelfth  years  of  the  reign  of  Her  Majesty 
Queen  Victoria,  chapter  forty-three,  and  as  to  Ireland  in  the 
manner  directed  by  tiie  act  of  the  fonrteentfa  and  fi^eenth  years 
of  the  reign  of  Her  Migesty  Queen  Victoria,  chapter  ninety-three, 
or  in  such  other  manner  as  may  be  directed  by  any  act  or  acts 
that  may  be  passed  for  like  purposes:  and  all  provisions  con- 
tained in  the  said  acts  shall  be  applicable  to  such  prosecutions  in 
the  same  manner  as  if  the  offences  in  respect  of  which  the  same 
are  instituted  were  hereby  stated  to  be  offences  in  respect  cf 
which  two  or  more  justices  have  power  to  convict  sammarily  or 
to  make  a  summary  order : 

(4.)  In  all  cases  of  summary  convictions  in  England,  where  the 
sum  adjudged  to  be  paid  exceeds  five  pounds,  or  the  period  of 
imprisonment  adjudged  exceeds  one  month,  any  person  who  thinks 
himself  aggrieved  by  such  conviction  may  appeal  to  the  next 
Court  of  General  or  Quarter  Sessions  which  is  holden  not  less 
than  twelve  days  after  the  day  of  such  conviction  for  the  county, 
city,  borough,  liberty,  riding,  division,  or  place  wherein  the  case 
has  been  tried  ;  provided  that  such  person  shall  give  to  the  com- 
plainant a  notice  in  writing  of  such  appeal,  and  of  the  cause  and 
matter  thereof  within  three  days  after  such  conviction,  and  seven 
clear  days  at  the  least  before  such  sessions,  and  shall  also  either 
remain  in  custody  until  the  sessions,  or  enter  into  a  reoognixanoe, 
with  two  sufficient  sureties,  before  a  justice  of  the  peace,  con- 
ditioned personally  to  appear  at  the  said  sessions,  and  to  try  such 
appeal,  and  to  abide  the  j  udgment  of  the  court  thereupon,  and  to 
pay  such  costs  as  shall  be  by  the  court  awarded  ;  and  upon  such 
notice  being  given,  and  such  recognizance  being  entered  into,  the 
justice  before  whom  the  same  shall  be  entered  into  shaU  liberate 
such  person,  if  in  custody ;  and  the  court  at  such  sessions  shall 
hear  and  determine  the  matter  of  the  appeal,  and  shall  make  such 
order  therein,  with  or  without  costs  to  either  party,  as  to  the  court 
shall  seem  meet ;  and  in  case  of  the  dismissal  of  the  appeal,  or 
the  affirmance  of  the  conviction,  shall  order  and  adjudge  the 
offender  to  be  punished  according  to  the  conviction,  and  to  paj 
such  costs  as  may  be  awarded,  and  shall,  if  necessary,  issue 
process  for  enforcing  such  judgment : 

(5.)  All  offences  under  this  act  shall  in  any  British  possession  be 
punishable  in  any  court  or  by  any  justice  oi  the  peace  or  magis- 
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trate  in  which  or  by  whom  offences  of  a  like  character  are  ordinarilj  17  &  is  Vict 
punishable,  or  in  such  other  manner,  or  bj  such  other  courts,       c*  IM.  * 
justices,  or  magistrates,  as  may  from  time  to  time  be  determined  .^^TZTaL* 
by  any  act  or  ordinance  duly  made  in  such  possession  in  such     ^  Acl^ 

manner  as  acts  and  ordinances  in  such  possession  are  required  to        

be  made  in  order  to  have  the  force  of  law. 
DXIX.  Any  stipendiary  magistrate  shall  have  full  power  to  do  alone  stipendaiy 
whatever  two  justices  of  the  peace  are  by  this  act  authorised  so  to  do.       magUtnte  to 

DXX.  For  the  purpose  of  giving  jurisdiction  under  this  act,  every  ***^*  **°*® 
offence  shall  be  deemed  to  have  been  committed,  and  every  cause  of  ?^^^  ^ 
complaint  to  have  arisen,  either  in  the  place  in  which  the  same  actually  ^^      \ 
was  committed  or  arose,  or  in  any  place  in  which  the  offender  or  person  deemed  to  hare 
complained  against  may  be.  been  com- 

DXXI.  In  all  cases  where  any  district  within  which  any  court  or  mitted. 
justice  of  the  peace  or  other  magistrate  has  jurisdiction  ^ther  under  this  Jorisdictioa 
act  or  under  any  other  act  or  at  common  law,  for  any  purpose  whatever,  <>^.^  *bip* 
18  situate  on  the  coast  of  any  sea,  or  abutting  on  or  projecting  into  any  ^^|^ 
bay,  channel,  lake,  river,  or  other  navigable  water,  every  such  court, 
justice  of  the  peace,  or  magistrate  shall  have  jurisdiction  over  any  ship  or 
boat  being  on  or  lying  or  passing  off  such  coast,  or  being  in  or  near  such 
bay,  channel,  lake,  river,  or  navigable  water  as  aforesaid,  and  over  all 
persons  on  board  such  ship  or  boat,  or  for  the  time  being  belonging 
thereto,  in  the  same  manner  as  if  such  ship,  boat,  or  persons  were  within 
the  limits  of  the  original  jurisdiction  of  such  court,  justice,  or  magistrate. 


RUSSIAN  GOVERNMENT  SECURITIES  ACT. 
17  &  18  Vict.  Cap.  123. 

An  Act  to  render  any  dealing  with  Securities  issued  during  the  present 
War  between  Russia  and  England  by  the  Russian  Government  a 
Misdemeanor, — [12th  August,  18o4.] 

WHEREAS  it  is  expedient  to  prevent  as  much  as  possible  the 
Russian  Government  from  raising  funds  for  the  purpose  of  pro- 
secuting the  war  which  it  at  present  carries  on  against  this  country  :  be 
it  therefore  enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  spiritual  and  temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows : 

I.  If,  during  the  continuance  of  hostilities  between  Her  Majesty  and  Pn^biting  the 
the  Emperor  of  Russia,  any  person  within  Her  Majesty's  dominions,  or  dealing  in 
any  British  subject  in  any  foreign  country,  shall  wilfully  or  knowingly  S**^  "^w**! 
take,  acquire,  become  possessed  of,  or  interested  in  any  stocks,  funds, 
scrip,  bonds,  debentures,  or  securities  for  money  which,  since  the  twenty- 
ninth  day  of  March  one  thousand  eight  hundred  and  fifty-four,  have  or 
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hath  been,  or  which,  during  the  continuance  of  hostilities  as  aforesaid, 
shall  be,  created,  entered  into,  or  secured  by  or  in  the  name  of  the 
Grovemment  of  Russia,  or  any  persons  or  person  on  its  behalf,  every 
person  so  taking,  acquiring,  becoming  possessed  of,  or  interested  in  any 
such  stocks,  funds,  scrip,  bonds,  or  debentures  as  aforesaid   shall  k 
guilty  of  a  misdemeanor,  and  in  Scotland  of  an  offence  punishable  with 
fine  or  imprisonment :  provided  always,  that  the  provisions  of  this  act 
shall  not  extend  to  or  include  the  case  of  any  such  person  or  subject 
claiming  an  interest  in  the  estate  or  effects  of  any  deceased  person,  or 
the  case  of  any  such  person  or  subject  taking  the  estate  or  effects  of  his 
debtor  in  execution,  or  the  case  of  any  such  person  or  subject  claimiDg 
in  any  country  to  be  interested  under  any  bankruptcy,  insolvency,  seques- 
tration, cessio  bonorum,  or  disposition  of  property  in  trust  for  creditors, 
but  that  in  every  such  case  the  British  subject  may  take  and  receive  any 
stocks,  funds,  scrip,  bond,  or  debentures,  or  any  share,  legacy,  dividend, 
debt,  or  sum  of  money  due  or  belonging  to  him,  which  may  arise  from 
or  be  produced  by  the  sale  or  proceeds  of  any  such  stocks,  fands,  scrip, 
bonds,  or  debentures  as  aforesaid ;  and  provided  also,  that  nothing  herein 
contained  shall  be  construed  to  include  the  Grovemment  notes  which  are 
used  as  a  circulating  medium  in  the  Russian  dominions. 

II.  All  offences  against  this  act  committed  beyond  the  limits  of  the 
United  Kingdom  may  be  inquired  of,  tried,  determined,  and  dealt  with 
as  if  the  same  had  been  respectively  committed  within  the  body  of  |he 
county  of  Middlesex. 

m.  Nothing  herein  contained  shall  have  the  effect  of  reducing  to  a 
misdemeanor  any  such  offence  which  if  this  act  had  not  been  passed 
would  amount  to  the  crime  of  high  treason,  or  be  deemed  in  any  manner 
to  alter  or  affect  the  law  relating  to  high  treason  ;  but  no  person  indicted 
for  a  misdemeanor  under  this  act  shall  be  entitled  to  an  acquittal  on  the 
ground  that  the  acts  proved  against  him  amount  in  law  to  the  crime  of 
high  treason. 

lY.  On  any  indictment  for  a  misdemeanor  under  this  act  the  costs  of 
the  prosecution  shall  be  allowed  as  directed  by  the  several  acts,  seventh 
George  the  Fourth,  chapter  sixty-four,  and  fourteenth  and  fifteenth 
Victoria,  chapter  fifty-five  ;  and  all  the  provisions  of  the  said  acts  em- 
powering courts  to  order  payment  of  costs  and  expenses,  and  compensa- 
tion for  trouble  and  loss  of  time,  in  the  cases  of  the  misdemeanors  in 
the  said  acts  mentioned,  shall  extend  and  be  applicable  to  indictments 
for  misdemeanor  under  this  act. 


INDEX. 


ABDUCTION. 

In  order  to  constitute  the  offence  of  abduction 
within  Stat.  9  Geo.  4,  c.  3],  s.  20,  it  is  not 
necessary  that  the  girl  should  be  taken  by 
force,  either  actual  or  constructive,  or  be 
taken  out  of  the  actual  possession  of  the 
parent  or  guardian.  It  is  enough  if  she  be 
persuaded  by  the  prisoner  to  leave  her  home, 
and  the  control  of  the  parent  continues  down 
to  the  time  of  the  taking. 

Where,  therefore,  the  prisoner  persuaded 
a  girl  under  sixteen  to  meet  him  at  a  place 
two  miles  from  her  father's  house,  where  she 
lived,  for  the  purpose  of  going  with  him  to 
America;  and  she  did  so  voluntarily, leaving 
her  home  alone,  then  meeting  the  prisoner 
at  the  place  appointed,  and  afterwards  tra* 
veiling  with  him  to  London : 

Held,  that  he  was  guilty  of  abduction. 
Reg.v,  Manktdow,  143 

ADMINISTERING. 
What  is  an  attempt  to  administer  poison,  14 

ARREST. 
Unlawful,  by  a  constable,  371 

ASSAULT. 

A  schoolmaster  who  places  his  hands  inde- 
cently on  the  person  of  a  female  pupil  is 
guilty  of  an  indecent  assault,  although  the 
pupil  is  thirteen  years  of  age,  and  does  not 
make  any  actual  resistance. 

Letters  relating  to  the  charge,  written  by 
one  of  the  scholars  who  is  examined  as  a 
witness  for  the  prosecution,  may,  on  her 
denial  of  the  handwriting,  be  proi'ed  and 
given  in  evidence  on  the  part  of  the  defen- 
dant for  the  purpose  of  affecting  the  wit- 
nesses credit,  and  showing  the  capacity  of 
the  scholars  to  conspire  to  make  a  false 
charge  against  him,  although  the  prosecutrix 
VOL.    VI. 


is  not'  proved  to  have  received  the  letters,  or 
had  any  knowledge  of  their  contents. 

To  enable  the  Court  to  order  the  costs  of 
such  a  prosecution  to  be  allowed,  it  is  neces- 
sary, under  the  stat.  14  &  15  Vict.  c.  55, 
8.  3,  to  show  that  the  case  was  originally 
brought  before  the  justices  for  summary 
decision. 

llie  production  of  the  original  summons 
to  the  defendant,  setting  out  the  compLuot, 
and  requiring  him  to  appear  before  the  jus- 
tices to  '*  answer  the  same  information  and 
complaint,  and  to  be  further  dealt  with  ac- 
cording to  law,"  is  sufficient  evidence  of  the 
fact  required,  to  enable  the  Court  to  order 
payment  of  the  costs  of  the  prosecution. 
Reg,  v.  M'Gavaran^  64 
A.  committed  an  assault  upon  a  cdnstable, 
who,  two  hours  afterwards,  having  obtained 
assistance,  and  when  there  was  no  danger 
of  any  renewal  of  the  assault,  attempted  to 
apprehend  him,  and  was  wounded  in  the 
attempt: 

Held,  that  his  apprehension  at  that  time 
was  unlawful:  and  that  he  was  improperlr 
convicted  of  wounding  the  constable  with 
intent  to  prevent  his  lawful  apprehension. 
Reg,  V.  Walker,  371 

AUTREFOIS  ACQUIT. 
Plea  of.  in  murder,  178 


BAIL  IN  ERROR. 

A  defendant  in  misdemeanor  having  obtained 
a  writ  of  error  to  the  Exchequer  Chamber, 
entered  into  a  recognizance  with  two  sure- 
ties approved  by  a  judge,  the  condition  of 
which  was  to  prosecute  the  writ  of  error 
with  effect ;  to  surrender  personally  on  the 
hearing  of  the  writ  of  error ;  and,  in  case  the 
judgment  should  be  affirmed,  to  surrender 
himself  to  the  Court  of  Exchequer  Chamber 
to  be  further  dealt  with  according  to  law : 
2  a 
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Held,  that  this  recognizance  did  not  com-  | 
ply  with  the  Btat.  8  &  9  Vict.  c.  68,  s.  1. 
which  requires  that  the  recognizance  shall  ' 
be  conditioned  to  prosecute  the  writ  with 
effect ;  and  in  case  the  judgment  should  be 
affirmed,  forthwith  to  render  the  defendant 
to  prison,  according  to  the  judgment,  where 
imprisonment  has  been  adjudged.  Reg,  v. 
Dugdale,  161 

BANKRUPTCY. 

An  indictment  under  the  12  &  13  Vict.  c.  106, 
8.  254,  contained  the  following  allegation  of 
materiality :  "And  that  at  and  upon  the  < 
said  examination  of  the  said  J.  Legge,  it 
then  and  there  became  and  was  material  in 
and  to  the  matter  of  the  said  bankruptcy, 
to  inquire  what  was  the  nature  and  extent  of 
the  said  J.  Leg^e's  connection  and  dealings 
with  one  Mr.  Marshall,  and  how  long  he  ' 
had  known  the  said  Mr.  Marshall,  and  whe- 
ther the  said  Mr.  Marshall  was  a  relation  of 
the  said  J.  Legge  ?" 

l*he  following  was  the  evidence  given  by 
the  defendant  hefore  the  Commissioners  of 
Bankruptcy :  '*  Mr.  Marshall  is  not  in  trade ; 
he  is  a  speculator  in  anything  and  every- 
thing. I  have  known  Mr.  Marshall  about  | 
two  or  three  years  (meaning  that  he  the 
said  Joseph  Legge  h»d  not  known  the  said 
Mr.  Marsnall  more  than  two  or  three  years.) 
I  imagine  he  was  always  a  speculator,  and 
Deve?  in  business." 

The  assignment  of  perjury  was  in  these 
words :  '*  Whereas  in  truth  and  in  fact,  the  said 
person  so  described  as  Mr.  Marshall  afore- 
said, was  one  and  the  same  person  as  one  S. 
Marshall  Legge,  and  was  and  is  the  father  of 
the  said  Joseph  Legge ;  and  whereas  in  truth 
and  in  fact,  the  said  Joseph  Legge  had  known 
the  said  Samuel  Marshall  Legge,  so  de- 
scribed as  Mr.  Marshall  as  aioresaid,  for  a 
longer  period  than  two  or  three  years,  to 
wit,  for  twenty  years  and  upwards  :*' 

Held,  that  there  was  no  sufficient  aver- 
ment of  materiality  on  the  face  of  the  indict- 
ment.    Reg.  v.  Legge,  220 

BIGAMY. 

On  an  indictment  for  bigamy,  where  it  is  ne- 
cessary to  prove  a  Scotch  marriage,  some 
witnesses  conversant  with  the  Scotch  law 
on  the  subject  of  marriage  must  be  called. 
Reg.  v.  Povey,  83 

BURGLARY. 

It  is  not  sufficient  that  there  was  an  entry 
without  a  breaking  of  the  outer  door  and  a 
breaking  without  an  entry  of  an  inner  one. 
Reg,  v.  Davis,  369 


CERTIORARL 

The  defendant,  having  been  conyicted  of  mis- 
demeanor upon  an  indictment  which  he  had 
removed  into  this  court  by  certiorari,  the 
judgment  was  respited  by  consent,  upon  an 
agreement  by  the  defendant  to  pay  the  taxed 
costs  immediately.    The  costs  were  taxed  at 
227/. ;  the  defendant  became  banknipt,  and 
the  prosecutor  proved  for  that  amount  aoder 
his  bankruptcy.    Judgment  was  afterwardi 
entered  up,  and  the  costs  of  the  prosecution 
again  taxed  under  the  5  &  6  Will.  &  M. 
c.  11,  at  243/.    Upon  a  rule  for  an  attach- 
ment against  the  defendant  for  nonpayment 
of  that  sum  pursuant  to  the  Master's  allo- 
catur, and  to  estreat  the  recognizances  into 
which  the  bail  had  entered,  the  court  o- 
treated   the  recognizances,  but   discharged 
the  rule  for  an  attachment.     Reg,  v.  Artkxr 
HilU,  174 

The  Lord  Mayor  of  London  having  committed 
the  defendant  for  trial  at  the  Central  Crimi- 
nal Court  upon  a  charge  of  misdemeaiK^, 
directed  the  city  solicitor  to  oondoct  the 
prosecution,  the  expenses  of  which  were 
defrayed  out  of  the  city  funds.  The  defen- 
dant removed  the  indictment  into  this  court 
by  certiorari,  and  was  convicted. 

Held,  that  the  Lord  Mayor,  not  being  per- 
sonally liable  for  the  exoenses  of  the  prose- 
cution, was  not  entitlea,  as  prosecutor,  to 
recover  the  costs  from  the  defendant  under 
the  provision  of  stat  5  &  6  WilL  k  M. 
c.  11,  s.  3. 

In  order  to  bring  the  case  within  that 
statute,  there  must  be  a  prosecutor  pe^ 
sonally  liable  for  the  expenses.  Reg,  t, 
Archibald  tVilson,  l76. 

Practice  as  to,  345 

CLERGYMAN. 
Privileged  communication  to,  219 

CONCEALMENT  OF  BIRTH. 

On  an  indictment  against  the  mother  for  the 
murder  of  her  illegitimate  child,  it  appeared 
that  the  body  of  a  child  was  found,  a  tew 
hours  after  its  birth,  on  the  floor  of  an  attic 
in  a  house  where  the  prisoner  lived  as  do> 
mestic  servant,  the  head  severed  from  the 
body,  and  both  lying  in  sheets  which  had 
been  removed  from  the  bed-room  below, 
which  was  occupied  bj  the  prisoner  and  her 
mistress,  and  where  there  was  evidence  to 
show  that  the  birth  had  taken  place,  but  it 
was  doubtful  whether  the  sererance  of  the 
head  from  the  body  was  effected  tJbere  or  in 
the  attic : 

Held,  that  there  was  no  eTidenoe  to  wt^ 
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rant  the  jury  in  findinjf  a  verdict  for  the 
statutahle  misdemeanor  of  endeavouring^  to 
conceal  the  birth.     Reg,  v.  Goode,  318 

CONFESSION. 

Upon  the  trial  of  an  indictment  for  an  un- 
natural crime  with  a  mare,  one  of  the  wit- 
neasea,  in  the  presence  of  T,  the  owner  of 
the  mare,  threatened  to  ^ive  the  prisoner  in 
charflfe  to  the  police  if  he  did  not  tell  what 
business  he  had  in  T.'s  stable,  where  the 
mare  was.  At  that  moment  the  charge  had 
not  been  made  known  to  the  prisoner,  hut 
it  was  immediately  afterwards,  and  then  he 
confessed. 

Held,  that  this  confession  was  inadmis- 
sible in  evidence,  having;  been  made  under 
the  influence  of  a  threat  held  out  to  him  in 
the  presence  of  one,  who  beiufiir  the  owner  of 
the  mare,  was  likely  to  prosecute  for  the 
o£Fence.     Reg,  v.  Luckhurst,  243 

A  maid-servant  under  a  charf^e  of  setting  fire 
to  a  farm  building  belonging  to  her  master, 
was  given  into  the  temporary  custody  of  a 
married  daughter  of  her  master,  who  did 
not  live  in  the  house,  and  had  no  control 
over  her  as  her  mistress.  Whilst  they 
were  alone  together,  the  daughter  said  to 
the  prisoner,  "  I  am  sorry  for  you,  you  ought 
to  have  known  better ;  tell  the  truth,  whe- 
ther you  did  it  or  no ;"  and  upon  the  pri- 
soner replying,  "  I  am  innocent,"  added, 
**  don't  run  your  soul  into  more  sin,  but  tell 
the  truth."     She  then  confessed. 

Held  that  the  confession  was  admissible, 
for  that  the  words  used  did  not  amount  to 
a  threat  or  inducement,  nor  were  they  used 
by  any  person  in  authority.  Reg,  v.  Jane 
Sleeman,  246 

CONSPIRACY. 

Practice  where  prisoners  have  severed  in  their 
challenges,  6. 

1.  An  indictment  alleged  that  the  defendants 
I.  W.,  C.  W.  and  J.  W.,  being  persons  in 
indigent  circumstances,  and  intending  to 
defraud  tradesmen  who  should  supply  them 
with  goods  upon  credit,  conspired  to  cause 
J.  W.  to  be  reputed  and  believed  to  be  a 
person  of  considerable  property,  and  in 
opulent  circumstances,  for  the  purpose  and 
with  the  intent  of  cheating  and  defrauding 
divers  persons  being  tradesmen,  who  should 
bargain  with  them  for  the  sale  to  the  said 
I.  W.,  of  goods,  &c.  the  property  of  such 
last- mentioned  persons,  of  great  quantities 
of  such  goods,  without  paying  for  the  same, 
with  intent  to  obtain  to  themselves  money 
and  other  profits. 


Held,  that  this  indictment  was  not  sup- 
ported by  proof  that  the  defendants  C.  W. 
and  J.  W.  being  the  wife  and  daughter  of 
the  other  defendant  I.  W.,  represented  that 
they  were  in  mdependent  circumstances,  their 
income  being  interest  of  money  received 
monthly;  at  another  time,  when  engaging 
lodgings,  that  they  were  not  in  the  habit  of 
living  in  lodgings,  and  that  they  obtained 
various  goods  from  tradesmen  on  credit, 
under  circumstances  that  showed  an  intent 
to  defraud,  but  no  proof  being  adduced  that 
those  goods  were  obtained  by  reason  of  any 
of  those  general  statements. 

2.  Another  count  alleged  a  similar  con- 
spiracy to  represent  I.  W.  to  bs  a  person  of 
considerable  property  and  fit  to  he  trusted, 
and  by  means  thereof  to  cheat  and  defraud 
persons  who  should  let  to  the  said  I.  W. 
lodgings  for  hire,  of  divers  large  sums  of 
money,  being  the  sums  agreed  to  be  paid  for 
the  hire  of  such  lodgings. 

Held,  that  this  count  was  not  supported  by 
proof  of  the  representations  above  men- 
tioned, and  that  the  defendants  went  to 
various  houses  taking  lodgings,  and  quitting 
them  without  notice  or  payment ;  for,  if  an 
indictable  ofiPence  at  all,  the  object  of  the 
defendants  was  to  obtain  possession  of  the 
lodgings,  and  not  to  deprive  him  of  the 
price  or  profits  of  the  rooms. 

3.  A  count  charging,  the  defendants  with 
conspiring,  by  divers  subtle  means  and  false 
pretences,  to  obtain  goods  and  chattels  from 
H.  B.,  a  tradesman,  without  paying  for 
them,  with  intent  to  defraud  him  thereof,  is 
supported  by  proof  of  overt  acts,  from  which 
a  conspiracy  may  be  inferred,  without  proof 
of  any  such  false  pretence  as  is  required  in 
an  ordinary  indictment  for  obtaining  goods 
by  false  pretences. 

4.  Quaere,  whether  a  count  charging  a  con- 
spiracy by  divers  subtle  means  and  false 
pretences,  to  obtain  goods  and  chattels  from 
divers  persons  being  tradesmen,  without 
paying  for  them,  with  intent  to  defraud  them 
of  the  same,  is  bad  in  arrest  of  judgment  or 
otherwise,  for  not  setting  out  the  names  of 
the  parties  defrauded  or  intended  to  be 
defrauded,  or  making  excuse  for  not  doing 
so. 

Semble,  that  the  ordinary  form  of  indict- 
ment for  false  pretences,  which  after  stating 
the  false  pretence,  alleges  that,  by  means  of 
which  false  pretence,  the  defendants  ob- 
tained the  goods  or  money,  is  sufficient,  and 
that  the  substitution  of  the  words  '*  by 
reason  of"  for  "  by  means  of  "  is  equally 
unobjectionable.  Reg,  v.  IVhitehaiue,  38 
Where  an  indictment  for  conspiracy  charges 
the  ofiPence  in  general  terms,  the  defendant  is 
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entitled  to  particulars  of  the  charge,  although 
there  has  been  a  previous  committal  by  a 
magistrate. 

Therefore,  where  an  indictment  contained 
counts  charging  a  conspiracy  to  cheat  trades- 
men of  goods,  without  mentioning  any 
specific  case,  or  name,  time,  or  place : 

Held,  that  the  defendant  was  entitled  to 
such  particulars.  Reg,  v.  Rycroft  and  others, 
76 

In  support  of  an  indictment  charging  the  de- 
fendants with  a  conspiracy  to  defraud  and 
deprive  B.  of  certain  leasehold  messuages, 
whereof  the  said  B.  was  lawfully  possessed, 
and  to  cheat  and  defraud  her  of  the  rents 
and  profits  of  the  said  messuages ;  the 
evidence  as  to  B.'s  title  was,  that  F.,  before 
her  death,  directed  S.  her  next-of-kin,  to 
convey  the  messuages  to  B.  on  account  of 
a  supposed  equitable  claim  of  B.  to  money 
received  by  F.  S.,  after  the  death  of  F., 
and  before  administration,  executed  an  agree- 
ment to  assign  to  B.,  and  went  with  her  to 
the  houses,  and  pointed  out  the  property, 
and  said  B.  was  landlady,  and  he  hoped  the 
tenants  would  not  shuffle  with  her  as  they 
had  with  F.  B.  afterwards  received  a  small 
sum  as  rent.  There  was  no  proof  that  F. 
or  S.  were  ever  in  possession,  and  no  other 
evidence  of  B.'s  title. 

Held,  that  there  was  some  evidence  of  a 
possession  by  B.  to  support  the  averment 
in  the  indictment.  Reg,  v.  fVhiiehouse  and 
another^  129 

On  an  indictment  against  A.,  B.,  C,  D.,  E., 
F.,  G.,  and  H.,  for  conspiracy  to  cheat  M. 
by  selling  a  ^landered  horse  as  a  sound 
horse,  the  evidence  was,  that  A.  having 
previously  cheated  M.  bv  selling  him  a 
kicking  horse,  the  defendants  B.,  C,  D., 
and  E.,  obtained  that  horse  from  M.  in 
exchange  for  a  glandered  horse,  which  he 
subsequently  sold.  A.,  accompanied  by  G., 
afterwards  sold  M.  another  horse,  in  which 
transaction  the  latter  was  again  defrauded. 
Some  evidence  was  given  to  show  that  A. 
was  frequently  in  company  with  some  of  the 
other  defendants,  and  that  he  was  aware  of 
a  previous  sale  of  the  glandered  horse  by 
them,  but  there  was  no  other  evidence  to 
connect  him  with  its  sale  to  M. 

Held,  that  in  the  absence  of  any  evidence 
clearly  leading  to  the  conclusion  that  A.  was 
a  party  to  that  sale,  there  was  no  evidence 
of  a  conspiracy  to  go  to  the  jury  against  him. 
Reg,  V.  Read,  134 

An  agreement  with  other  persons  by  a  witness 
who  has  been  bound  over  to  prosecute  and 
give  evidence  on  an  indictable  misdemeanor, 
not  to  appear  on  the  trial,  is  an  indictable 
offence,  as  being  an  agreement  to  obstruct 


the  due  coarse  of  law  and  justice ;  aod  tbe 
indictment  may  allege  that  to  have  been 
the  object  of  tbe  defendants,  although  their 
immediate    intention    had   no   reference  to 
the  obstruction  of  justice;  but  was  simply 
to  extricate  themselves  from  a  scrape,  and 
the  defeat  of  justice  was  merely  the  effect  of 
the  conspiracy.    Therefore,  where  H.,  hvrmg 
upon  oath  charged  B.  with  frand,  and  being 
bound  over  to  prosecute,  was  subsequently 
induced  to  make  an  affidavit  of  B/s  inno- 
cence, and  H.  and  his  friends,  in  order  to 
avoid  the  consequences  of  B.*8  contradictory 
statements  on  oath,  agreed,  upon  receivinK 
a  cheque  from  B.'s  wife  for  a  sum  nearly 
equal  to  the  amount  of  H.'s  recognixancea, 
to  forfeit  those  recognisances  by  abstaining 
from  prosecuting,  and  also   to  return  the 
amount  of  the  cheque  if  H.  was  not  called 
upon  his  reoogrnizances : 

Held,  that  the  facts  supported  an  indict- 
ment diarging  H.  and  his  friends  with  i 
conspiracy  to  obstruct  and  defeat  tbe  doe 
course  of  law  and  justice ;  but 

Held,  that  the  fkcts  did  not  support  oonots 
in  the  indictment,  charging  the  conspiracy 
to  be  to  obtain  the  money  from  the  wife  of 
B.,  and  to  cheat  and  defraud  him  oi  the 
same. 

Notice  to  produce  the  cheque  served  at  the 
office  of  the  London  agents  for  the  country 
attorney  of  the  defendants  at  three  p.m.  thie 
day  before  the  commencement  of  the  trial : 

Held,  sufficient  to  let  in  secondary  evi- 
dence of  its  contents : 

Held,  also,  that  such  secondary  evidence 
was  admissible,  although  it  appeared  that 
the  cheque  had  been  seised  by  the  sheriff 
under  a  levy  upon  the  effects  of  H.  for  tbe 
amount  of  the  estreated  recognizance. 

B.,  having  been  admitted  to  bail  to  answer 
the  charge  of  H.,  did  not  surrender  to  take 
his  trial,  but  absconded : 

Held,  that  his  wife,  who  was  examined  as 
a  witness  on  the  indictment  against  U.  and 
others  for  conspiracy,  might  refuse  to  answer 
a  question  whether  she  had  not  seen  her 
husband  at  a  particular  time  or  place,  she 
having  assigned  as  a  reason  for  not  answer- 
ing it,  that  her  husband  had  not  appeared 
upon  bis  recognizance.  Reg,  v.  Hamp^  167 
The  offence  of  conspiring  may  be  committed 
by  conspiracy  to  use  unlawful  means  for  the 
accomplishment  of  a  lawful  object;  and 
where  A.  and  B.,  by  false  representations 
made  to  C,  respecting  a  horse  which  the 
latter  has  sold  to  A.,  induced  bim  to  uxft\^ 
a  smaller  sum  in  satisfaction  of  tbe  agreed 
price : 

Held,  that,  although  C.  would  not  be 
bound  by  his  agreement  to  accept  tbe  smaller 
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8um,  A.  and  B.  were,  nevertheless,  properly 
connoted  of  a  conspiracy.  Reg,  v.  Carlisle 
and  another,  366 

CONSTABLES. 

The  right  of  searching  persons  in  custody  must 
depend  on  the  circumstances  of  each  par- 
ticular case ;  and  the  mere  fact  of  a  person 
being  drunk  and  disorderly  will  not  justify  a 
police  officer  searching  his  person,  although 
the  officer  may  have  received  general  orders 
to  search  all  persons  in  custody;  but  any 
person,  whatever  may  be  the  nature  of  the 
charge,  may  so  conduct  himself,  by  reason 
of  violence  of  language  or  conduct,  that  it 
may  be  prudent  and  right  to  search  him,  as 
well  for  his  own  protection  as  for  those  in- 
trusted with  the  duty. 

The  same  rule  applies  to  handcuffing  per- 
sons in  custody,  and  the  right  must  depend 
on  the  circumstances  of  each  particular  case, 
as,  for  instance,  the  nature  of  the  charge, 
and  the  conduct  and  temper  of  the  person  in 
custody.  There  cannot  he  any  general  rule 
that  wUl  justify  a  constable  in  resorting  to 
the  extreme  measure  of  handcuffing  a  person 
in  custody  for  a  misdemeanor  to  a  felon,  and 
marching  them  through  the  public  streets 
from  the  police  station  to  the  magistrate's 
office.     Leigh  v.  Cole,  329 

CONVICTION. 

Although  the  entire  period  over  which  the 
assizes  extend  in  one  place  is,  by  the  con- 
templation of  law,  and  for  some  purposes, 
one  legal  day,  the  particular  day  on  which  a 
prisoner's  conviction  took  place  may,  when 
necessary,  be  shown ;  and  the  record  does 
not  operate  as  an  estoppel  so  as  to  shut  out 
evidence  of  the  actual  day  on  which  the 
prisoner  was  convicted.  IVhitaher  v.  Wisbty, 
109 

CORONER'S  INQUISITION. 

Where,  on  a  motion  to  quash  the  inquisition 
of  a  coroner's  jury  finding  certain  persons 
therein  named  guilty  of  wilful  murder,  the 
court  has,  for  the  purpose  of  hearing  counsel 
on  behalf  of  the  next-of-kin  of  the  deceased, 
granted  a  conditional  order,  the  party  show- 
ing cause  is  not  entitled  to  begin,  but  the 
counsel  for  the  Crown  will  move  to  make 
absolute  the  order  as  if  moving  an  original 
motion  on  notice. 

lliough  this  court  may  quash  an  inquisi- 
tion where  a  verdict  has  been  found  against 
a  person  confessedly  innocent,  yet  it  will  not 
interfere  when  there  has  been  any  evidence, 
eren  though  it  may  be  insufficient  to  war- 


rant the  finding  of  the  jury.    In  the  Matter 
of  the  Six-Mile- Bridge  Inqnisition,  122 

COSTS. 
Of  certiorari,  174,  176 

COUNSEL. 
Opening  statement  of,  116 


DEPOSITIONS. 
Taken  abroad,  admissibility  of,  60 

DYING  DECLARATIONS. 
Practice  as  to  receipt  of,  120,  357 

EMBEZZLEMENT. 

Upon  an  indictment  for  embezzlement,  the 
evidence  of  dishonest  dealing  with  the  money 
of  the  prosecutor  was,  that  the  defendant, 
who  was  in  his  service,  had  received  a  cheque 
which  he  was  to  get  cashed,  and  lay  out  the 
proceeds  in  the  market ;  that  he  did  cash  it, 
but  did  not  lay  out  the  proceeds  as  he  ought 
to  have  done,  and  that  in  the  proeecutor's 
books  he  gave  a  wrong  account  of  the 
manner  in  which  the  money  had  been  ex- 
pended. The  jury  found  the  defendant 
guilty  of  larceny,  and  acquitted  him  of  the 
embezzlement : 

Held,  that  the  prisoner  had  been  impro- 
perly convicted  of  larceny,  and  that  a  con- 
viction for  embezzlement  might  have  been 
sustained.     Reg.  v.  Goodetiough,  206 

A  contract  had  been  entered  into  between  W. 
and  the  Great  Northern  Railway  Company, 
by  which  W.  was  to  provide  horses  and 
carmen  (the  com  pan  v  providing  carts)  for 
the  conveyance  of  the  company's  coals  to 
their  several  customers.  By  the  contract, 
W.  stipulated  that  the  carman  should,  in  all 
things  connected  with  the  carrying  and 
delivery  of  the  coals  and  the  receipt  and 
payment  of  moneys,  obey  the  orders  and 
commands  of  the  company's  coal  manager, 
and  should  be  subject  to  the  same  rules  and 
regulations  as  the  servants  of  the  company ; 
and,  in  case  of  disobedience  of  orders,  should 
be  immediately  discharged.  It  was  also 
provided  that  W.  or  the  said  carmen 
should,  day  by  day,  pay  and  account  lor,  to 
the  company's  coal  manager,  all  moneys, 
cheques,  &c.,  they  should  receive  from  the 
customers  of  the  company. 
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The  defendant,  bein^  one  of  the  carmen 
so  engaf^ed  by  W.  and  employed  by  the 
company,  received  from  a  customer  the  price 
of  a  load  of  coals  he  had  delivered,  and, 
instead  of  paying  it  over  to  the  coal  manager, 
he  converted  it  to  his  own  use. 

Held,  on  an  indictment  charging  him  with 
embezzling  certain  moneys  of  W.  bis  master, 
that  he  could  not  be  convicted,  since  the 
money  was  received  not  for  and  on  account 
of  "W.,  but  for  and  on  account  of  the  railway 
company.  Reg,  v.  Beaumoniy  269 
H.  was  the  miller  of  a  mill  in  a  county  gaol. 
It  was  his  duty  to  direct  any  person  bringing 
grain  to  be  ground  at  the  mill,  to  obtain  at 
the  porter^s  lodge  a  ticket  specifying  the 
({uantity  brought.  The  ticket  was  his  order 
for  receiving  the  grain,  and  his  duty  was  to 
receive  the  grain  with  the  ticket,  grind  it, 
receive  the  money  for  the  grinding,  and 
account  to  the  governor  for  the  money  so 
received.  It  was  a  breach  of  his  dutv  to 
receive  or  grind  grain  without  such  ticket ; 
but  he  hadf  no  right  to  grind  any  grain  at 
the  mill  for  his  private  benefit. 

Having  misappropriated  money  received 
by  him  f^m  persons  who  brought  grain  to 
be  ground  without  a  ticket,  he  was  indicted 
for  embezzlement : 

Held,  that  a  conviction  could  not  be  sus- 
tained, as  the  reasonable  conclusion  from 
tlie  facts  was,  that  he  did  not  receive  the 
money  by  virtue  of  his  employment,  but 
made  an  improper  use  of  the  mill  for  his 
private  benent. 

Qu(Bre^  whether  he  was  a  servant  of  the 
inhabitants  of  the  county  within  the  mean- 
ing of  the  statutes  relating  to  embezzle- 
ment ?  Reg.  V.  Thomas  Harris,  363. 
S.  &  Co.  were  in  the  habit  of  entering  in  a 
book  the  names  of  creditors,  by  whom  goods 
were  supplied  by  them.  Such  names  were 
in  the  first  column,  and  in  the  third  column 
was  the  amount  of  the  goods  so  supplied. 
The  second,  or  intervening  one,  was  reserved 
for  the  signatures  of  the  persons  to  whom 
the  money  was  paid,  and  who  were  required 
to  sign,  at  the  time  of  payment,  no  other 
receipt  or  voucher  being  ever  asked  for. 
The  prisoner  being  clerk  to  a  creditor  of 
S.  &  Co.,  called  fur  the  amount  of  their 
debt,  which  in  due  course  was  paid  him,  and 
he  signed  his  name  in  the  second  column  of 
the  book  before  mentioned,  between  the 
entry  of  his  employers'  names  and  the  sum 
due  to  them. 

Held,  on  an  indictment  against  him  for 
embezzling  that  sum  of  money,  that  the 
entry  was  a  receipt  within  the  stamp  laws, 
and,  being  unstamped,  the  whole  of  the 
entry  ought  not  to  have  been  read  to  the 


jury,  although  it  was  tendered  and  admitted 
in  evidence  solely  with  the  view  of  identify- 
ing the  prisoner  as  the  person  to  whora  the 
money  was  paid — the  payment  having  been 
proved  aliunde. 

SembU^  that  the  signature  alone  might 
have  been  used,  one  witness  proving  that  it 
was  written  by  the  person  who  received  the 
money,  and  another  provinj?  that  the 
handwriting  was  that  of  the  prisoner.  Rf^. 
V.  Overton,  277 

A.  marked  money,  and  delivered  it  to  a  third 
person,  that  he  might  therewith  buy  goods  at 
A.*s  shop,  of  his  shopman  B.  He  did  so,  and 
B.  having  received  the  marked  money, 
instead  of  putting  it  in  the  till,  as  his  duty 
was,  secreted  it. 

Held,  that  B.  was  properly  convicted  of 
embezzlement.     Rrg.  v.  Samuel  Gill,  295 

Evidence  of,  277,  295,  296 

EVIDENCE. 

Under  the  stat.  11  &  12  Vict.  c.  42,  s.  17, 
which,  after  providing  for  the  taking  of  de- 
positions before  justices,  enacts  that,  upon 
proof  at  the  trial  of  the  death,  &c.,  of  the 
deponent,  '*  it  shall  be  lawful  to  read  such 
depositions  as  evidence  in  such  prosecu- 
tion ;" 

Outer e,  whether  the  deposition  of  a  deceased 
person  on  a  charge  against  the  prisoner  of 
stabbing  him,  can  be  read  on  a  trial  for  the 
murder  or  manslaughter  of  the  deceased. 
Reg.  V.  Dilmore,  52 
Before  a  deposition  of  a  person  who  is  dead, 
or  so  ill  as  not  to  be  able  to  travel,  can  be 
read  on  the  trial,  under  the  atat.  11  &  13 
Vict.  c.  42,  B.  17,  it  must  be  proved  afBrma* 
tively  on  the  part  of  the  prosecution  that  the 
deposition  was  taken  in  the  presence  of  the 
accused  person,  and  that  he  or  bis  counsel 
or  attorney  had  a  fiill  opportunity  of  cross- 
examining  the  witness. 

To  give  the  accused  a  full  opportunity 
within  the  meaning  of  the  atat^ite,  the  ex- 
amination must  be  taken,  question  by  ques- 
tion, in  his  presence,  and  in  the  presence  of 
the  magistrate,  and  it  is  not  sufficient  to 
read  over  the  statement  of  the  witness, 
previously  taken  and  committed  to  writing, 
m  the  absence  of  the  magistrate. 

The  accused  must  also  be  asked  whether 
he  has  any  question  to  put  with  reference  to 
the  statement  of  the  individual  witness. 

To  render  the  deposition  of  an  absent 
person  admissible,  it  is  not  necessary  that  be 
should  be  absolutely  unable  to  travel ;  it  is  suf- 
ficient if  his  attendance  would  place  his  life  in 


jeopardy.     jRe^.  v.  Doy,  55 
Semtie,  deposit' 


,  depositions  taken  by  a  ooosul  abroad 
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under  the  7  &  8  Vict.  c.  112,  88.  58,  59*  and 
returned  to  this  country,  and  certified  under 
the  consular  seal  to  have  been  duly  taken, 
are  admissible  in  evidence  under  the  Mer- 
cantile Marine  Act,  1850  (13  &  14  Vict. 
c.  93,  8. 1 15)  without  further  proof,  although 
it  appears  from  extrinsic  evidence  that  the 
witnesses  gave  their  evidence  in  a  foreign 
language,  which  was  translated  into  English 
to  the  prisoner,  and  inserted  in  the  deposi- 
tions by  the  counsel. 

Qwtre,  as  to  the  effect  of  8  &  9  Vict. 
c.  113,  8.  1  (to  facilitate  the  admission  in 
evidence  of  certiun  official  and  other  docu- 
ments), on  such  a  case. 

QiMrre,  whether  such  depositions  are  ad- 
missible where  a  consul,  after  the  examina- 
tion of  such  witness,  asked  the  prisoner 
whether  he  had  anything  to  say,  and  on  the 
prisoner  saying  he  knew  nothing  about  the 
witnesses,  proceeded  to  examine  the  next 
witness,  without  expressly  telling  the  pri- 
soner that  he  might  put  questions  to  the 
witness. 

Qu(Bre,  whether  depositions  to  witnesses 
containing  a  great  portion  of  hearsay  evi- 
dence are  admissible. 

Qturre,  has  the  judge  power  to  strike  out 
the  portion  that  consists  of  such  hearsay 
evidence,  and  admit  the  residue.  Reg,  v. 
RusseU,  60 
A  map  or  plan  prepared  for  the  purpose  of  a 
trial  ought  not  to  contain  any  reference  to 
transactions  and  occurrences  which  are  the 
subject-matter  of  the  investigation  before  the 
court,  and  not  existing  when  the  survey  was 
made ;  and  if  it  does,  and  the  objection  is 
taken,  the  court  will  not  allow  the  jury  to 
look  at  it.  Reg,  v.  Mitchell,  82. 
On  a  trial  for  murder  it  was  proved  that  the 
deceased,  who  lived  a  few  hours  after  the 
wound  was  inflicted,  made  a  statement,  at 
the  conclusion  of  which  he  exclaimed,  *'  Oh, 
God  I  I  am  going  fast ;  I  am  too  far  gone  to 
say  any  moref  but  he  did  not  appear  to 
have  previously  said  anything  about  his 
condition,  and  there  was  no  evidence,  one 
way  or  other,  to  show  that  he  was  aware 
of  it: 

Held,  that  the  statement  was  inadmissible 
as  a  dying  declaration. 

llie  objection  to  the  statement  having  been 
subsequently  withdrawn  by  the  prisoner's 
counsel : 

Held,  that  it  might  be  read  in  evidence, 
although  not  evidence  if  objected  to.  Reg, 
V.  Nicolas,  120 
Upon  the  trial  of  an  indictment  for  arson,  with 
intent  to  defraud  an- insurance  company,  the 
policy  was  not  produced,  but  parol  evidence 
of  it  given,  a  notice  to  produce  having  been 


served  upon  the  prisoner  about  mid-day  the 
day  before  trial : 

Held,  that  the  parol  evidence  was  im- 
properly received  and  the  conviction  wrong. 
Reg.  V.  Jabez  Kitson^  159 
On  a  trial  for  forgery  of  a  bill  of  exchange,  an 
expert  cannot  be  asked  whether,  on  com- 
paring the  signatures  of  the  drawer,  the 
acceptor  and  the  indorser  of  the  bill,  he  is  of 
opinion  that  they  are  all  written  by  the  same 
person.  Reg,  v.  Coleman  and  others,  163 
A  witness  may  be  called  to  prove  that,  on  a 
former  trial,  the  prosecutrix  made  statements 
inconsistent  with  tho;^  made  by  her  on  the 
second  trial  of  the  case,  and  the  admission 
of  such  evidence  may  be  distinguished  from 
allowing  witnesses  to  be  examined  to  disprove 
statements  not  relevant  to  the  issue.  Reg, 
V.  Daniel  Rorie,  196 
A  chaplain  to  a  workhouse  had,  in  his  spiritual 
capacity,  frequent  conversations  there  with 
the  prisoner,  who  was  charged  with  the 
murder  of  her  child,  but  who  was  too  ill  to 
be  removed  from  the  workhouse : 

Semble,  per  Alderson,  B.,  these  conversa- 
tions ought  not  to  be  adduced  in  evidence 
at  the  trial.  Reg,  v.  Griffin,  219 
Where  a  witness  for  a  prosecution  gives  a 
different  answer  on  examination-in-chief  to 
that  which  was  expected,  his  deposition  be- 
fore the  coroner  or  justices,  as  the  case  may 
be,  may  be  put  in  his  hands  for  the  purpose 
of  refreshing  his  memory,  and  the  question 
then  put  to  him. 

If  the  witness  persists  in  giving  the  same 
answer  after  his  memory  has  been  so  re- 
freshed, the  question  may  be  repeated  to  him 
from  the  depositions,  in  a  leading  form. 
Reg,  V.  Williams  and  others,  343. 
In  order  to  render  dying  declarations  admis- 
sible in  evidence,  the  facts  to  show  that  the 
deceased  was  conscious  of  his  state  must 
point  to  the  time  of  the  statement,  and 
therefore  declarations  some  days  prior  to  an 
expression  that  the  deceased  ''had  given 
up  all  in  this  world,"  were  held  inadmissible. 
Where  the  deceased  said  he  was  ''  a  mur- 
dered man,  and  it  would  have  been  better  if 
they  had  killed  him  on  the  spot  than  left 
him  to  linger,  and  that  he  thought  he  should 
never  get  over  it,"  but  he  lived  several  weeks 
afterwards : 

Held,  that  there  was  a  primd  fade  case 
for  the  admissibility  of  declarations  made  at 
the  time  of  those  statements. 

But  where  the  person  to  whom  the  de- 
clarations were  made,  stated  that  he  believed 
the  words  "  murdered  man  "  were  not  used 
in  their  literal  sense,  and  that  the  deceased 
did  not  appear  to  have  any  immediate  fear 
of  death  on  his  mind : 
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Held,  that  the  case  was  taken  out  of  the 
principle  on  which  such  declarations  are 
receivahle  in  evidence.  Reg.  v.  Qualter,  357 
I.  Statements  made  hy  a  prisoner  with  the 
knowledge  of  a  reward  and  pardon  to  any 
but  the  actual  perpetrator  of  the  offence, 
and  under  circumstances  which  lead  to  the 
belief  that  such  statements  were  made  with 
the  hope  of  receivin^^  the  reward,  and  being 
allowed  to  give  evidence  as  a  witness  on  the 
part  of  the  Crown  are  inadmissible. 

2.  A  printed  copy  of  a  reward  offered 
for  such  private  information  and  evidence  as 
would  lead  to  the  detection  and  conviction 
of  a  murderer  or  murderers,  and  a  statement 
that  the  Secretary  of  State  would  recommend 
the  grant  of  a  pardon  to  any  accomplice,  not 
having  been  the  actual  perpetrator  of  the 
murder,  who  should  give  such  evidence,  was 
bung  up  in  the  magistrate's  room  in  the 
county  gaol.  A  prisoner,  who  could  read, 
made  a  statement  to  the  governor  of  the 
gaol  in  this  room,  and  before  that  statement 
inquired  whether  he  could  give  evidence, 
but  did  not  say  that  he  made  the  statement 
in  that  expectation,  or  in  the  hope  of  getting 
the  reward,  and  before  making  the  state- 
ment, he  was  told  it  would  be  used  against 
bim: 

Heldy  that  such  statement  was  inad- 
missible. 

3.  But  statements  made,  and  anony- 
mous letters  written  by  a  prisoner  before  his 
apprehension,  are  not  inadmissible  merely 
on  the  ground  of  the  prisoner's  knowledge 
of  the  offer  of  the  reward  and  pardon,  or 
by  reason  of  his  having  been  employed  by 
the  police  authorities  and  paid  money  for 
his  support,  under  the  belief  that  he  was  an 
important  witness  for  the  Crown. 

4.  A  statement  by  a  prisoner  that  A.  had 
proposed  to  him  to  murder  B.  on  tfite  follow- 
ing night,  and  that  he  (the  prisoner)  agreed 
to  go,  but  did  not  do  so,  is  not  of  itself 
evidence  that  the  prisoner  was  accessary  be- 
fore the  fact  to  the  murder  of  B.  by  A.  on 
that  night. 

5.  A  woman,  having  been  called  as  a  wit- 
ness against  A.,  was  examined  on  the  voir 
dire^  and  said  she  was  married  to  A. : 

Qu€Bre,  whether  it  was  competent  to  the 
counsel  for  the  prosecution  to  call  witnesses 
to  show  that  she  had,  after  the  period  of  her 
alleged  marriage,  and  with  reference  to  the 
present  charge,  stated  and  sworn  that  she 
was  not  A.'s  wife ; 

QiMsre,  also,  whether  the  question  of  cover- 
ture is  one  to  be  decided  by  the  judge  or  by 
a  jury. 

6.  A  witness,  called  to  prove  that  he  bad 
seen  a  prisoner  at  a  particular  spot  at  a 


certain  time,  added  that  he  had  since  seen  a 
number  of  men  in  gaol,  and  had  pointed  out 
one: 

Held,  that  the  following  was  a  proper 
form  of  question  to  put  to  the  witness— 
'*  Who  did  you  point  him  out  aa  being?'* 

7.  Where  several  prisoners  are  jointly  in- 
dicted, the  judge  will  not  allow  a  se|)srate 
trial  on  the  ground  that  the  depositions  dis- 
close statements  and  confessions  made  by 
one  prisoner  implicating  another,  which  are 
calculated  to  prejudice  the  jury,  and  that 
there  is  no  legal  evidence  disclosed  aguast 
the  other  prisoner. 

8.  Where  one  of  several  prisoners  calls 
witnesses  on  his  behalf,  the  Crown  is  en- 
titled to  reply  generally  on  the  whole  case. 
Reg.  V.  Blackburn,  333 

Forgery  and  uttering,  i,  18,  312,  320 

Perjury,  21,  38,  69,  105,  107,  150,  360 

Rape,  23 

Malicious  damages  to  machines,  25 

False  pretences,  38,  182,  257.  260,  314,  366 

Conspiracy,  38,  129,  134,  167,  366 

Larceny  of  deeds,  46*  304 

Comparison  of  handwriting,  58 

Assault,  indecent,  64 

Returning  from  transportation,  79 

Of  period  of  conviction,  109 

Neglecting  to  support  child,  1 40 

Abduction,  143 

Conspiracy  to  abstain  from  prosecuting,  167 

Of  wife  against  her  husband,  167 

(jiving  false,  before  Commissioners  in  Bank- 
ruptcy, -220 

Cross-examination  of  prisoner's  witnesses  by 
another  prisoner,  224 

Of  intent  to  commit  felony,  241 

Confession,  243,  245,  333 

Embezzlement,  269,  277,  295,  363 

Larceny  by  servant,  284,  296 

Larceny,  293,  310 

Of  a  deed  of  assignment,  373 

EXPENSES. 

Of  apprehending  prisoner,  78 


FALSE  PRETENCES. 

In  an  indictment  for  obtaining  money  by  false 
pretences,  the  pretence  alleged  was,  that  the 
defendant  had  been  to  B.  on  behalf  of  the 
prosecutrix,  and  had  served  a  certain  order 
of  affiliation  on  one  J.  B.  and  that  he  iras 
entitled  to  receive  for  serving  the  said  order 
the  sum  of  ^ve  shillings : 

Held,  that  this  averment  was  not  sup- 
ported by  proof  that  the  defendant  said  that 
he  had  been  with  the  order  to  B.  to  senre 
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J.  B.  and  left  it  with  the  landlady  where 
J.  B.  lodj(ed,  he  bein^  out,  &c. 

Held,  also,  that  this  was  not  an  amendable 
variance  within  the  meaning  of  the  statute 
14  &  15  Vict.  c.  100,  8.  1.  Reg,  v.  Bailey,  29 
Two  statements  made  at  different  times,  even 
at  the  interval  of  a  month,  may  be  so  con- 
nected together  as  to  constitute  one  indict- 
able false  pretence ;  and  it  is  entirely  a  ques- 
tion for  the  jury  whether  they  ought  to  be 
so  connected. 

Where,  therefore,  the  prisoner  falsely 
stated  on  one  day  that  a  certain  club  had 
7000/.  in  the  bank,  in  order  to  persuade  the 
prosecutrix  to  become  a  member,  and  to 
band  money  over  to  him,  but  she  refused  to 
do  so ;  and  a  month  afterwards  the  prisoner 
again  recommended  the  dub  to  her  as 
**  strong  and  respectable,''  and  then  obtained 
the  money : 

Held,  that  the  jury  were  properly  directed, 
that  they  might  take  into  account  what 
passed  at  the  first  interview  as  well  as  what 
passed  at  the  time  when  the  money  was 
paid  ;  but  that  before  they  could  convict  the 
defendant  they  must  be  satisfied  that  the 
representations  were  knowingly  false  and 
fraudulent,  and  that  the  prosecutrix  was 
induced  to  part  with  her  money  by  those 
representations.  Reg,  v.  fVelman,  153 
The  London  and  Brighton  Railway  Company 
were  in  the  habit  of  advancing  small  sums 
of  money  to  persons  sending  goods  to  be 
carried  by  their  railway  on  the  faith  of  re- 
ceiving such  sums  from  the  consignee  on  the 
delivery  of  the  goods  to  him.  The  defen- 
dant went  to  the  principal  railway  station, 
and  gave  to  the  clerk  there  a  card,  on  which 
was  written  *'  Case  to  Brighton,  1  Is,  9d.  to 
pay ;"  at  the  same  time  requesting  that  the 
case  might  be  sent  for  to  a  certain  tavern, 
and  forwarded  to  its  destination.  The  card 
was,  in  the  ordinary  course  of  business,  sent 
to  the  goods  station  of  the  company  with 
the  message  left  by  the  defendant,  and  the 
manager  there  directed  a  carman  to  fetch  the 
case  from  the  tavern  and  to  pay  the  lU.  9d, 
This  was  done.  The  case  was  sent  to 
Brighton,  but  the  address  written  upon  it 
was  found  to  be  a  fictitious  one,  and,  on 
opening  the  case,  it  was  found  to  contain 
jiothing  but  brickbats  and  other  rubbish. 

Held,  that  these  facts  did  not  support  an 
allegation  of  a  false  pretence  that  the  box 
contained  certain  I'aluable  articles.  Reg,  v. 
Partridge,  182 
An  order  by  the  president  of  a  burial  society 
upon  the  treasurer  for  the  payment  of  a  sum 
of  money  to  bearer  on  account  of  the  society, 
is  a  valuable  security  within  the  meaning  of 
Stat.  7  &  8  Geo.  4,  c.  29,  ss.  5  and  53 ;  and 


a  member  who  obtained  such  an  order  by 
false  pretences  was  held  properly  convicted 
of  that  offence,  though  the  rules  had  neither 
been  certified  or  enrolled.  Reg,  v.  Green- 
halgh  and  another,  257 

The  defendant  had  obtained  from  a  banking 
firm  in  New  York,  a  circular  letter  of  credit 
for  210/.,  authorizing  him  to  receive  that 
sum,  or  any  portion  of  it,  from  certain 
named  correspondents  in  foreign  countries, 
and  then  to  draw  for  that  amount  upon  the 
Union  Bank  in  London,  in  favour  of  the 
persons  from  whom  he  had  received  it.  He 
went  to  St.  Petersburg,  and  having  fraudu- 
lently altered  the  sum  mentioned  in  the  letter 
from  210/.  to  5,210/.,  he  presented  it  in  its 
altered  form  to  W.  and  Co.  of  that  city,  one 
of  the  firms  named  in  the  letter,  and  obtained 
from  them  1,200/.  He  drew  a  bill  for  that 
amount  on  the  Union  Bank  in  favour  of 
W.  and  Co.  in  London,  the  correspondents 
of  W.  and  Co.  in  St.  Petersburg.  The  bill 
was  sent  by  the  latter  firm  to  London,  to 
W.  and  Co.  there,  who  duly  presented  it  at 
the  Union  Bank,  but  payment  was  refused. 
On  an  indictment  charging  the  defendant 
with  an  attempt  to  obtain  the  sum  of  1,200Z. 
from  the  Union  Bank  by  false  pretences,  it 
was  held,  that  he  could  not  be  convicted. 
The  presentment  of  the  bill  by  W.  and  Co. 
of  London  could  not  be  taken  to  be  a  pre- 
sentment by  the  defendant,  with  intent  to 
obtain  money,  since,  had  the  money  been 
obtained,  it  would  have  been  obtained  to  the 
use  and  benefit  of  W.  and  Co.  and  not  of 
the  defendant.     Reg  v.  Sans  Garrett,  260 

On  an  indictment  for  obtaining  money  by 
falsely  pretending  that  the  promissory  note 
of  a  bank  that  has  stopped  payooent  by 
reason  of  bankruptcy,  was  a  good  and 
valuable  security  for  the  payment  of  the 
amount*  mentioned  in  it,  and  was  of  that 
value,  it  is  not  necessary  to  prove  the  pro- 
ceedings in  bankruptcy.  It  is  sufficient  to 
prove  the  time  when  the  bank  stopped  pay- 
ment, and  that  cash  could  not  be  obtained 
for  the  note  on  its  being  presented  for  pay- 
ment at  the  place  where  it  waa  made 
payable. 

Qiuere,  whether  the  fact  that  a  banker's 
note  was  more  than  six  years  old  at  the  time 
goods  or  money  was  obtained  by  means 
of  it,  is  of  itself  sufficient  evidence  that  it 
was  worthless.     Reg,  v.  Smithy  315 

An  indictment  for  false  pretences  will  be  sus- 
tained by  evidence  that  the  prisoner  had  sold 
to  the  prosecutor  blacking  which  he  bad 
asserted  to  be  "  Everett's  Premier/*  and 
which  bore  a  label  nearly,  but  not  precisely, 
imitating  Everett's  labels,  the  said  blacking 
not  being  Everett's  Premier,  but  a  sporious 
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manufacture  of  bia 
380 


own.    Reg.  v.  Dundas^ 


FORGERY. 


A.  applied  to  B.  to  lend  him  money,  and  gave 
him  the  name  of  the  defendant  as  a  surety. 
B.  went  to  the  defendant,  and,  to  satisfy 
himself  of  his  respectability,  asked  to  see 
bis  receipts  for  rent  and  taxes.  The  defen- 
dant pku»d  in  the  hands  of  B.,  for  his  in- 
spection, three  documents  purporting  to  be 
receipts  for  poor  rates,  with  the  intent  to 
induce  B.  to  advance  money  to  A.  One  of 
these  receipts  was  forged,  b.  inspected  the 
document!^  and  then  returned  them  to  the 
defendant : 

Held,  that  the  defendant  might  be  con- 
Ticted  within  the  11  Geo.  4  &  1  Will.  4, 
c.  66,  B.  10,  of  uttering  a  forged  receipt,  and 
that,  for  the  purpose  of  rendering  him  liable, 
it  was  not  necessary  that  the  receipt  should  be 
used  to  get  credit  upon  it  by  its  operating  as 
a  receipt  but  that  it  was  sufficient  if  he  used 
it  frauddentiy  to  obtain  money  by  means  of 
it: 

Held,  also,  that  it  was  immaterial  whether 
the  money  to  be  obtained  by  means  of  it  was 
for  himsdf  or  for  any  other  person.    Reg.  v. 

IOH,l 

On  a  charge  for  uttering  an  order  or  request 
for  the  delivery  of  goods,  proof  of  the  re- 
ceipt  of  the  goods  by  the  prisoner  is  no 
evidence  of  the  utterance. 

Where,  therefore,  the  prisoner  was  indicted 
in  one  count  for  forging,  and  in  another 
count  for  uttering,  an  order  for  goods  to  be 
forwarded  by  train,  and  the  evidence  failed 
to  show  that  the  order  was  written  by  the 
prisoner,  and  no  direct  proof  was  ofiPered  of 
the  utterance : 

Held,  that  the  uttering  could  not  be  in- 
ferred firom  proof  that  the  prisoner  attended 
at  the  station  to  which  the  goods  were  for- 
warded, and  inquired  for  parcels  addressed 
as  mentioned  in  the  order,  and  represented 
to  the  porter  that  they  were  required  for  a 
funeral,  for  which  the  goods  ordered  were 
appropriate:  and,  consequently,  that  there 
was  no  evidence  to  go  to  the  jury  against  the 
prisoner.  Reg,  y,  Johnson^  18 
On  an  indictment  for  forging  and  uttering  an 
accountable  receipt  for  goods,  the  following 
document  was  held  to  be  an  accountable 
receipt  within  the  statute : 

"  By  order  of  R.  F.  Pries,  we  have  this 
day  transferred  into  the  name  of  Messrs. 
Collman  and  Stolterfoht,  759  quarters  and 
4  bushels  of  wheat,  ex  August  Ferdinand, 
Captain  Richards,  k  Neust«dt. 
"  Entered  by  R.  F.  Pries,  and  now  lying 


at  our  granaries,  Btfmondsey-Wall.    The 
wheat  is  insured  against  risk  of  fire  by  os.— 
Brown    and    Young.      Com    Exchange, 
October  23,  1852."     Reg,  v.  Pries^  165 
An  indictment  for  forging  an  order  for  the 
payment  of  money,  is  supported  by  proof  of 
a  forged  document,  containing  the  words 
"  Sirs,  please  to  pay,"  &c,  which,  though 
not  addressed  to  any  one,  was  proved  to 
have  been  presented  to  the  bankers  of  the 
party  whose  signature  was  forged,  with  i 
representation  that  it  was  intended  for  them. 
Reg.  V.  Sn^ling^  280 
The  uttering  of  a  forged  testimonial  of  qosh- 
fication   as  schoolmaster  of  pariah  school, 
knowing  such  testimonial  to  be  forged,  with 
intent  to  obtain  the  emoluments  of  the  place 
of  schoolmaster,  and  to  deceive,  is  an  offieDce 
at  common  law,  although  no  fHiud  was  sc- 
tually  perpetrated.    Reg.  v.  SharmaM^  312 
Putting  off  a  bill  of  exchange  of  A.,  an  existing 
person,  as  the  bill  of  exchange  of  A.,  a  ficti- 
tious person,  is  a  felonious  uttering  of  the 
bill  of  a  fictitious  drawer. 

Where  N.  uttered  a  bill  of  exchange  pur- 
porting to  be  drawn  by  M.,  and  at  the  time 
of  the  uttering  represented  M.  to  be  a  derk 
at  a  railway  station,  and  there  was  evidence 
to  show  that  M.  had  authorized  the  use  <rf 
his  name  as  drawer  of  the  biU,  but  that  the 
prisoner  knew  that  M.  was  not  then, 
although  he  formerly  bad  been,  a  clerk  at  a 
railway  station : 

Held,  that  there  was  evidence  from  whidi 
the  jury  might  find  that  the  prisoner  ut> 
tered  the  name  of  M.  as  the  name  of  a 
fictitious  person,  so  as  to  support  a  charge 
of  feloniously  uttering  the  bill,  knowing  it 
to  be  forged : 

Held,  also,  that  statemenU  made  by  the 
prisoner  with  reference  to  M.  on  a  previoos 
occasion,  when  he  applied  to  get  a  bill  dis- 
counted, were  admissible  in  evidence.  Rtg- 
V.  Nisbeit,  320 


FRAUD. 

Conspiracy  to  defraud  of  booses,  129 
Conspiracy  to  defend    by  sale  of   unsound 
horses,  134,  see  False  P&btkncks 

FRAUDULENT  CONVEYANCE. 

For  any  ofiPence  within  13  Eliz.  c.  5,  s.  3,  the 
ofifender  may  be  proceeded  against  by  indict- 
ment. 

In  such  an  indictment  it  is  not  necessary 
to  set  out  the  specific  facts  which  consti- 
tute the  fraud.     Reg.  v.  Smith,  31. 
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HIGHWAY. 

Upon  an  indictment  against  a  parisb  for  the 
non-repair  of  a  highway,  and  "  Not  guilty  " 
pleaded,  a  former  judgment  upon  a  present- 
ment against  the  inhabitants  of  the  same 
parish  for  non-repair  of  the  same  road  is 
conclusive  evidence  of  the  defendant's  liability 
to  repair,  no  fraud  being  imputed;  and  any 
evidence  to  show  that  the  road  is  not  situate 
in  the  parish  indicted  is  inadmissible,  even 
though  it  should  be  recited  in  a  local  act  of 
Parliament  as  a  fact  that  the  road  was  in 
another  parish,  and  though  the  presentment 
may,  upon  the  face  of  it,  show  some  defect, 
which  would  have  been  fatal  on  demurrer  or 
in  arrest  of  judgment,  and  the  fine  imposed 
upon  the  inhabitants  was  not  proved  to  have 
been  paid.  Reg,  v.  Inhabitants  of  Hougliton^ 
lOl 

Where,  by  natural  causes,  as  by  the  encroach- 
ment of  the  sea,  a  highway  is  wholly  destroyed, 
the  liability  of  the  parish  to  repair  no  longer 
exists.     Reg,  v.  Inhabitants  of  Hornsea,  299 


INDECENCY. 

An  indictment  for  nuisance  alleged  an  indecent 
exposure  of  the  person  in  a  public  omnibus 
in  sight  of  A.  B.  and  C.  D.,  and  divers 
liege  subjects,  to  the  great  scandal  of  the 
same. 

Held,  that  the  indictment  was  good  ;  and 
supported  by  evidence  of  an  exposure  in  an 
omnibus,  made  designedly  in  the  presence 
of  several  passengers ;  an  omnibus  under 
such  circumstances  being  a  public  place  for 
the  purposes  of  the  indictment. 

The  omission  to  conclude  ad  commune 
nocumentum  is  cured  by  the  stat.  14  &  15 
Vict.  c.  100,  8.  24.     Reg,  v.  Holmes,  216 

INDICTMENT. 

Under  the  stats.  7  &  8  Geo.  4,  c.  28,  s.  11,  and 
14  &  15  Vict.  c.  ]9>  8.  9>  any  number  of 
previous  convictions  may  be  alleged  in  the 
indictment  and  proved  for  the  purpose  of 
aggravating  the  punishment.  Reg.  v.  Clarh, 
210 

An  indictment  for  receiving,  alleged  by  mistake 
that  the  prosecutor,  instead  of  the  prisoner, 
knew  that  the  goods  were  stolen.  The  defect 
was  not  noticed  till  after  verdict,  when  a 
motion  was  made  in  arrest  of  judgment; 
but  the  court  below  then  amended  the  indict- 
ment: 

Held,  that  the  amendment  could  not  be. 
made  after  verdict;  and  that  the  indictment 
was  bad,  in  arrest  of  judgment.  Reg,  v. 
Larkin,  377 


For  feloniously  stealing  and  receiving,  joinder 

of  counts,  12 
For  conspiracy  to  defraud  and  false  pretences, 

38 
Amendment  of,  194 
For  indecent  exposure,  216 
For  rescue,  381 
For  precedents  of  indictments,  see  Appbndix 

INSANITY. 

Mode  of  proceeding  when  prisoner  stands  mute 
from,  326 


JUDGMENT. 

On  prisoners  indicted  for  conspiracy  who  have 
severed  in  their  challenges,  6 

JURISDICTION. 
In  negligence  of  engine  driver,  247 

JURY. 

Upon  the  trial  of  an  indictment,  one  of  the 
jurors,  by  mistake,  delivered  a  verdict  of  **  not 
guilty,"  which  was  beard  and  taken  down 
by  the  chairman  and  the  clerk  of  the  peace. 
The  prisoner  was  discharged  oat  of  the  dock, 
but  other  lurymen  immediately  called  at- 
tention to  the  mistake,  and  the  prisoner  was 
brought  back. 

Held,  that  the  right  verdict  might  then  be 
taken.    Reg.  v.  Vodden,  226 


LARCENY. 

A  mortgage  deed,  and  title  deeds  accompanyiDg 
it,  constitute  a  security  for  money  within  the 
7  &  8  Geo.  4,  c.  29,  s.  5,  which  makea  it 
felony  to  steal  *'  any  debenture,  deed,  bond, 
bill,  note,  warrant,  order  or  other  secority 
whatsoever  for  money  or  payment  of 
money." 

An  indictment  charging  In  one  count  the 
larceny  of  *'  three  deeds  being  a  secnrity  for 
monev,  to  wit,  for  20/.,  of  and  belonging  to 
H.  W. ;"  and  in  another  count  the  larceny 
of  "  three  deeds,  being  a  securitT  for  the 
payment  of  money,  to  wit,  for  20«.,  oi  and 
belonging  to  H.  W." 

Held,  to  be  supported  by  proof  of  the 
larceny  of  deeds  of  lease  and  release  from 
A.  to  B.  of  real  estate,  and  of  a  mortgage  by 
demise  of  the  same  property  from  B.  to  C, 
and  held  by  the  prosecutor  as  ezeoator 
of  C.    Reg.  v.  Evan  fVUUam,  49 
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If  a  servant  removes  his  master's  goods  from 
one  part  of  the  premises  to  another,  for  the 
purpose  of  enabling  another  person  to  offer 
them  to  the  master  for  sale  as  the  goods  of 
that  third  person,  and  if  this  be  done  in 
pursuance  of  previous  concert  and  arrange- 
ment between  them,  both  may  be  convicted 
of  larceny.     Reg.  v.  Manning  and  Smith,  86 

A.,  by  mistake,  took  B/s  lamb  from  a  field, 
together  with  his  own  flock.  Afterwards  he 
discovered  the  mistake,  but  notwithstanding 
that  discovery  sold  it  with  his  own  : 

Held,  a  larcency,  inasmuch  as  the  original 
taking  was  a  trespass,  and  the  trespass  con- 
tinued up  to  the  time  of  the  fraudulent 
appropriation.     Reg.  v.  Riley,  88 

The  law  with  regard  to  the  finder  of  lost  pro- 
perty does  not  apply  to  the  case  of  property 
of  a  passenger  accidentially  left  in  a  railvvay 
carriage,  and  found  there  by  a  servant  of  the 
company;  and  such  servant  is  guilty  of 
larceny  if,  instead  of  taking  it  to  the  station 
or  superior  officer,  he  appropriates  it  to  his 
own  use. 

Where  the  evidence  is  consistent  with  the 
fact  of  an  article  having  been  abstracted 
from  a  ndlway  carriage,  either  in  the  course 
of  the  journey  through  the  county  of  A. 
or  after  its  arrival  at  its  ultimate  destination 
in  the  county  of  B.,  and  the  prisoner  is  in- 
dicted in  A.  under  the  statute  7  Geo.  4, 
c.  64,  s.  13,  the  case  must  go  to  the  jury, 
who  are  to  say  whether  they  are  satisfied  that 
the  larcency  was  committed  in  the  course  of 
the  journey  or  afterwards.  Reg.  v.  Pierce, 
117. 

A.  having  contracted  with  a  gas  company  to 
consume  gas  and  pay  according  to  meter,  in 
order  to  avoid  paying  for  the  full  quantity  of 
gas  consumed,  introduced  into  the  entrance 
pipe  another  pipe  for  the  purpose  of  convey- 
ing the  gas  to  the  exit  pipe  of  the  meter, 
and  so  to  the  burners  for  consumption 
without  passing  through  the  meter  itself. 

The  entrance  pipe  was  the  property  of  A., 
but  he  had  not  by  his  contract  any  interest 
in  the  gas  or  right  of  control  over  it  until  it 
passed  through  the  meter.  A.  having  been 
convicted  of  a  larcency  of  the  gas : 

Held,  that  the  conviction  was  right.  Reg. 
y.  White,  213 

A  letter  carrier,  whose  duty  was  ended  when 
he  had  delivered  the  bags  to  the  postmaster 
at  F.,  stole  a  letter  containing  a  shilling, 
after  he  had  delivered  the  bags  but  whilst 
he  was  assisting  at  the  postmaster's  request 
in  sorting  the  letters. 

Held,  that  he  wss  at  the  time  of  the 
larceny  a  person  employed  under  the  post- 
office,  within  the  meaning  of  the  7  Will.  4  &  1 
Vict  c  36.     Reg.  v.  Reason,  227 


A  servant  being  sent  by  his  master  to  fetch 
coals  from  a  wharf,  where  the  master  dealt, 
went  with  his  master's  sacks  and  cart  for  that 
purpose,  and  received  the  coals  in  the  sacks, 
which,  when  filled,  were  deposited  in  the 
cart.  On  his  way  home  he  fraudulently 
abstracted  from  the  cart  some  of  the  coaU. 
Held,  that  as  soon  as  the  coals,  which 
were  the  property  of  the  master,  had  been 
deposited  in  the  master's  cart,  the  exclusive 
possession  of  the  servant  was  determined, 
and  that  a  constructive  possession  of  the 
master  began,  the  servant,  thenceforward, 
having  only  the  mere  charge  or  custody  of 
the  coals  as  a  servant;  consequently  the 
servant  committed  a  trespass  in  taking  them 
from  the  cart,  and  was  properly  convicted  of 
larceny.     Reg.  v.  Reed  284 

Upon  the  trial  of  an  indictment  for  larceny, 
if  the  circumstantial  evidence  satisfies  the 
jury  of  the  guilt  of  the  prisoner,  he  may  bt 
convicted,  though  the  prosecutor  is  unable 
to  swear  that  he  has  lost  the  thing  charged 
to  have  been  stolen.     Reg.  v.  Burtony  293 

A  farm  bailifip,  who  was  authorized  to  receive 
money  and  make  payments  on  behalf  of  his 
master,  and  who  kept  a  book  containing 
entries  of  such  receipts  and  payments,  which 
was  from  time  to  time  examined  bv  bis 
master,  made  false  entries  in  the  book, 
giving  himself  credit,  in  several  instances, 
for  larger  payments  than  he  had  in  truth 
made,  and,  when  the  book  was  examined 
received  from  his  mastef  a  sum  of  2/.  as  the 
balance  due  to  him  upon  that  account. 
Held,  that  he  was  not  guilty  of  larceny. 
Quaere,  whether  he  was  not  guilty  of  ob> 
taining  money  by  false  pretences  ?  Reg.  v. 
Green,  296 

An  unstamped  agreement  is  within  the  rule  of 
the  common  law,  which  prevents  choses  in 
action  from  being  the  subject  of  larceny. 

So  held  (Parke,  £1,  dissentiente),  where, 
upon  an  indictment  for  stealing  a  piece  of 
paper,  it  appeared  that  the  paper  stolen, 
though  unstamped,  contained  the  terms  of 
a  subsisting  written  agreement.  Reg.  ?. 
IVatts,  304 

On  the  same  day  on  which  A.,  a  workman,  left 
his  master^s  service,  his  brother-in-law  B., 
was  found  selling  some  of  the  master^s  pro- 
perty. A  portion  of  it  was  usually  kept  m  a 
place  to  which  all  the  workmen  might  have 
access,  and  the  rest  in  an  inner  place  much 
less  accessible ;  but  to  which  A.  frequently 
went  for  purposes  connected  with  his  em- 
ployment. Two  months  before,  B.  had  been 
employed  as  a  labourer  at  the  premises,  and 
had  had  access  to  the  outer  but  not  to  the 
inner  place.  When  he  sold  the  property  he 
gave  his  name,   and    stated   that    he  had 
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received  it  from  A.'t  wife  to  sell.  A.  and  B. 
were  jointly  indicted  for  stealinf|^  and  re- 
ceiving; and  upon  the  trial,  B.  in  his  defence, 
repeated  his  former  statement. 

llie  question  being  reserved  whether  there 
was  any  evidence  to  go  to  the  jury  against  A. : 
Held,  that  there  was  not.    Reg.  v.  Walker 
and  Morrod^  310 

A.,  having  executed  an  assignment  of  all  his 
goods  and  effects  to  trustees  for  the  benefit 
of  his  creditors,  took  to  pieces  some  machines 
included  in  the  assignment,  and  secretly  re- 
moved them  from  the  premises,  with  intent 
to  defraud  the  creditors.  But  the  trustees 
had  not  at  that  time  taken  possession  ;  and 
the  jury  found  that  the  property  was  not  in 
the  care  and  custody  oi  A.  as  agent  for  the 
trustees. 

Held,  that  A.  was  not  guilty  of  larceny. 
The  deed,  after  it  had  been  executed  once, 
was  re-executed  by  A.  for  the  purpose  of 
having  the  execution  attested  by  an  attorney, 
and  preventing  the  deed  Irom  operating  as 
an  immediate  act  of  bankruptcy  under 
sect.  68  of  the  Bankrupt  Law  Consolidation 
Act: 

Held,  that  the  deed  was  admissible  in 
evidence,  though  not  restamped.  Reg,  v. 
David  Pratt,  373 

Upon  an  indictment  for  larceny  of  money,  it 
was  proved  that  the  prosecutor's  wife  de- 
livered the  money  to  the  prisoner,  with  whom 
she  eloped ;  and  that,  when  be  received  it, 
the  prisoner  knew  that  she  had  taken  it 
without  the  authority  of  her  husband. 

Held,  sufficient  evidence  to  sustain  a  con- 
viction.    Reg.  V.  Featherstone,  376 

Joinder  of  counts  for  stealing  and  receiving, 
12 

Of  title  deeds,  security  for  money,  49 

Or  embezzlement,  206 


MALICIOUSLY  DAMAGING 
MACHINES. 

1 .  The  silling  beneath  an  engine  employed  in 
crushing  puddled  balls  of  iron,  and  rolling 
them  into  bars,  is  a  part  of  a  machine  or 
engine  within  the  stat.  7  &  8  Geo.  4,  c.  30, 
s.  4,  which  makes  it  felony  if  any  person 
shall  unlawfully  and  maliciously  cut,  break, 
or  destroy,  or  damage  with  intent  to  destroy 
or  to  render  useless,  any  threshing  machine, 
or  any  machine  or  engine,  whether  fixed  or 
movable,  prepared  for  or  employed  in  any 
manufacture. 

2.  A  displacement  of  a  machine  is  within 
the  same  statute;  therefore  placing  a  sledge- 
hammer within  the  jaws  of  the  squeezers  of 


the  machine,  which  had  the  effect  of  dis- 
placing and  depressing  the  silling  and  birck- 
work  underneath,  causing  a  trifling  injury, 
but  not  preventing  the  working  of  the  ma- 
chine, is  a  damage  within  the  statute. 

3.  The  intent  to  destroy  or  to  render 
useless  is  a  question  for  the  jury,  and  may 
be  inferred  from  the  mere  act  causing  the 
damage. 

4.  It  is  unnecessary,  under  this  statute,  to 
prove  express  malice,  for  everything  wilfully 
done,  if  injurious,  must  be  inferred  to  be  done 
with  malice.    Reg.  v  Foster,  25 

MALICIOUS  INJURIES. 

To  machinery,  198 

Throwing  stones  on  railway,  202 

MALICIOUS  TRESPASS. 

Upon  an  indictment  for  damaging  trees  and 
shrubs  in  a  hedge  to  an  amount  exceeding 
5/.,  a  valuer  proved  that  be  estimated  the 
injury  to  the  trees  at  I/.,  but  that  it  would 
be  necessary  to  stub  up  the  old  hedge,  and 
that  it  would  cost  5/.  148.  6d.  to  replace 
it: 

Held,  that  upon  this  evidence  the  in- 
dictment could  not  be  sustained.  Reg.  v. 
Whiteman,  370 

MANSLAUGHTER. 
See  Murder. 

MURDER. 

If  a  blow  without  provocation  is  wilfully  in- 
flicted, the  law  infers  that  it  was  done  with 
malice  aforethought,  and  if  death  ensues,  the 
offender  is  guilty  of  murder,  although  the 
blow  may  have  been  given  in  a  moment  of 
passion. 

Irritating  language  by  the  deceased  forma 
no  provocation  in  law,  so  as  to  reduce  the 
crime  to  manslaughter. 

The  prisoner  was  indicted  for  the  murder 
of  his  wife,  and  it  appeared  that  on  his 
return  home  late  at  night,  drunk,  the  de- 
ceased made  use  of  some  taunting  language 
to  him,  upon  which  he  took  down  a  sword 
ftrom  the  shelf,  and  unsheathed  it,  and  struck 
her  with  the  flat  part  of  it,  and  she  then 
attempted  to  reach  the  door  of  the  room 
through  which  her  daughter,  who  was  on 
the  outside,  endeavoured  to  pull  her,  the 
prisoner  following  her.  She  immediately 
afterwards  screamed,  and  on  being  pulled 
out  of  the  room  by  her  child,  a  wound 
on  the  left  side  was  observed,  of  which 
she  died  m  a  few  hours.     I'he   defence 
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was,  that  the  deceased  in  resistinf^  the 
efforts  of  her  daufi^bter  to  remove  her  firom 
the  room,  fell  back  on  the  sword,  which  the 
prisoner  was  too  much  intoxicated  to  know 
was  unsheathed.  Cresswell,  J.  directed  the 
jury,  that  if  the  prisoner  used  the  weapon 
wilfully,  that  was  such  malice  aforethought 
as  the  law  required,  and  he  was  guilty  of 
murder ;  but  if  the  deceased  rushed  on  the 
•word  accidentally,  he  roust  be  acquitted 
altogether,  and  if  the  wound  was  inflicted 
in  a  struggle  at  the  door,  the  prisoner  having 
the  sword  in  his  hand,  but  without  any  in- 
tention on  his  part,  to  use  it,  then  there  was 
a  careless  use  of  the  sword,  which  made  him 
guilty  of  manslaughter.     Beg.  v.  Noon,  137 

Upon  an  indictment  under  the  7  Will.  4  &  1 
Vict.  0.  85,  88.  3,  5,  for  administering  poison 
with  intent  to  murder,  a  previous  acquittal 
on  an  indictment  for  murder  founded  on  the 
same  facts  cannot  be  pleaded  in  bar.  Reg. 
▼.  Connelly  178 

On  a  trial  for  murder  alleged  to  have  been 
committed  on  the  24th  August,  semble,  that 
evidence  of  acts  done  by  the  prisoner  on  the 
13th  August,  unaccompanied  by  any  declar- 
ation to  explain  them,  is  not  admissible. 
Reg.  V  MoMis^  223 


NEGLIGENCE. 

Neglect  on  the  part  of  a  parent  to  provide 
an  infant  child  with  necessary  food  and 
clothing  is  not  a  misdemeanor  at  common 
law,  unless  some  actual  injury  is  done  to  the 
child ;  and  in  an  indictment  for  that  offence, 
an  averment  that  the  child  was  actually  in- 
jured it  a  necessary  and  material  allegation, 
and  must  be  proved. 

Whether  actual  mjury  has  been  occasioned 
18  a  question  of  fact  for  the  jury ;  but  where, 
upon  a  case  reserved,  it  appeared  that  a 
mother  had  left  her  children  for  several  days 
without  food  or  clothing,  so  that,  but  for 
the  attention  of  a  neighbour,  they  might 
probably  have  died  ;  but  that,  in  conse- 
quence of  that  attention,  they  did  not  suffer 
any  serious  injury,  though  the  neighbour 
thought  that  they  did  suffer  in  some 
degree;  and  the  question  was  put  to  the 
court  whether  the  mjury  was  sufficient  in 
degree  to  constitute  the  offence  : 

Held,  insufficient.     Reg.  v.  Philpott,  1 40 


PENALTY. 
By  sect.  26  of  9  Geo.  4,  c.  61,  it  is  provided, 
that  80  much  of  any  penalty  imposed  under 
that  act,  as  is  not  awarded  to  the  prosecutor. 


is  to  be  paid  to  the  treasurer  of  **  the  coiraty 
or  place"  for  which  the  justice  was  acting 
when  the  penalty  was  imposed : 

Held,  that  the  word  "  place"  in  that  sec- 
tion means  a  place  for  which  a  Court  of 
Quarter  Sessions  is  held. 

Where,  therefore,  a  penalty  was  imposed 
by  two  justices  of  a  borough,  which  had  a 
commission  of  the  peace,  but  no  Court  of 
Quarter  Sessions,  and  a  moiety  only  wu 
awarded  to  the  prosecutor,  the  treasurer  of 
the  county  was  held  entitled  to  the  remain- 
ing moiety.     Reg.  v.  Dale,  93 

PERJURY. 

The  defendant  was  indicted  for  peijary  alleged 
to  have  been  committed  by  him  on  the 
hearing  before  justices  of  a  summons  charg- 
ing him  with  being  the  father  of  an  illegiti- 
mate child  : 

Held,  that,  to  support  the  indictment,  it 
was  necessary  to  give  evidence  of  the  charge 
made  by  the  mother,  either  by  production 
of  the  original  order  made  thereon,  or  by 
giving  secondary  evidence  of  the  summons 
after  notice  to  the  defendant  to  produce  it ; 
and  that,  in  the  absence  of  snch  notice,  it 
was  not  sufficient  to  produce  the  minutes  of 
the  proceedings  by  the  clerk  to  the  justices, 
those  minutes  being  of  no  greater  authority 
than  the  notes  of  a  short-hand  writer.  Reg. 
v.Newall,  21 

The  defendant  was  indicted  for  perjury  alleged 
to  have  been  committed  by  him  on  the  trial 
of  an  action  in  the  County  Court,  by  swear- 
ing that  the  signature  to  a  document  was 
not  in  his  handwriting.  The  judge  of  the 
County  Court  made  the  defendant  write  bis 
name  in  court,  and  impounded  the  genoioe, 
as  well  as  the  alleged  forged  signature. 

Semble^  that  on  the  trial  for  perjury,  the 
jury  might  look  at  and  compare  the  two 
signatures.     Reg.  v.  Taylor,  5S 

In  an  indictment  for  peijury,  the  perjury  was 
alleged  to  have  been  committed  on  the  trial 
of  an  indictment  against  B.,  for  setting  fire 
to  a  certain  bam  of  one  P.  In  support  of 
the  averment,  a  certificate  of  the  trial  and 
conviction  of  B.  was  produced,  but  the  of- 
fence there  mentioned  was  aetting  fire  to 
*'one  stack  of  barley.*'  It  appearing  that 
the  offence  was,  in  fact,  the  aame,  the  barn 
and  the  stack  having  been  destroyed  by  one 
fire: 

Held,  that  the  indictment  might  be 
amended  under  the  14  &  15  Vict,  c  100,  s.  1. 
A  witness  for  the  prosecution  called  to 
prove  that  B.  was  not  at  the  bam  at  the  time 
it  was  set  on  fire  (and  consequently  that  the 
evidence  of  the  defendant  who  swore  at  the 
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trial  that  he  had  seen  B.  set  it  on  fire,  was 
false),  admitted  on  cross-exaroination  that 
be  had  (y^iven  a  different  account  on  the 
former  trial,  and  had  on  that  occasion  cor- 
roborated the  testimony  of  the  present  de- 
fendant, hut  now  allefi^ed  that  he  was  per- 
suaded by  W.  (who  had  left  Enf^land)  to 
forswear  himself  on  the  former  trial : 

Held,  that  on  re-examination  the  witness 
might  be  asked  whether  he  had  made  a 
statement  to  C.  immediately  after  the  trial 
respecting  his  evidence  ana  respecting  W., 
and  thatC.  might  be  called  to  corroborate  him 
as  to  the  general  fact,  but  that  the  particulars 
of  the  statement  to  C.  were  inadmissible,  and 
that  a  person  who  was  present  at  the  inter- 
view between  the  witness  and  W.  might  be 
called  to  prove  the  fact  of  the  conversation, 
but  not  the  particulars.     Reg,  v.  Neville, 

The  prisoner  was  charged  with  perjury,  for 
having  falsely  sworn  before  magistrates  at 
petty  sessions,  that  one  D.  R.  was  the  father 
of  her  illegitimate  child.  At  the  trial  of  the 
prisoner  the  imputed  father,  D.  R.,  swore  that 
he  never  had  intercourse  with  her.  In  corro- 
boration of  D.  R.,  a  witness  was  called  who 
swore  that  the*prisoner  had  told  witness,  at 
a  time  when  she  generally  denied  being  with 
child,  that "  D.  R.  had  never  touched  her 
clothes." 

Held  that,  as  the  negation  was  made  by 
the  prisoner  at  a  time  when  she  generally 
denied  being  with  child,  it  was  so  far  a  part 
of  such  general  denial  that,  although  it  could 
not  be  altogether  withdrawn  from  the  jury, 
it  was  not  a  corroboration  of  D.  R.'s  testi- 
mony, on  which  alone  they  convict  her. 

Another  assignment*  of  peijury  was  that, 
on  the  same  occasion,  the  prisoner  had  falsely 
sworn  that  her  master,  who  was  uncle  of 
D.  R.,  promised  her  that  he  would  raise  her 
wages,  and  allow  her  to  lie  in  at  his  house, 
if  she  would  swear  the  child  to  a  person 
other  than  his  nephew,  D.  R. 

Held,  that  such  statement  was  not  material 
to  the  issue  so  as  to  constitute  the  crime  of 
perjury.  Reg.  v.  Owen^  105 
In  support  of  an  indictment  for  peijury,  com- 
mitted on  the  trial  of  a  plaint  in  a  County 
Court,  it  is  not  necessary  to  produce  the 
judge's  notes  if  proof  of  the  peijury  can  be 
established  by  witnesses  who  were  present  at 
the  trial. 

Semble,  that  it  is  no  objection  to  a  witness 
called  for  that  purpose,  that  he  acted  as 
advocate  and  attorney  against  the  prisoner 
at  the  trial  of  the  plaint  in  the  County  Court. 

An  indictment  for  peijury  committed  by 
a  party  examined  at  the  bearing  of  a  plaint 
in  a  County  Court  as  a  witness  in  his  own 


behalf,  need  not  conclude  against  the  form 
of  the  statute.     Reg,  v.  Morgan^  107 

An  information  on  oath  is  not  necessary  to 
give  a  justice  jurisdiction  to  convict  of  an 
offence  under  sect.  24  of  stat.  7  &  S  Geo.  4, 
c.  30,  the  provision  in  sect.  30  being  cumu- 
lative. 

Where,  therefore,  upon  an  indictment  for 
penury  it  was  proved  that  the  defendants 
nad  sworn  falsely  before  two  justices  of  the 
peace  upon  the  hearing  of  an  information 
not  upon  oath,  for  an  offence  under  sect.  24: 
Held,  that  they  were  properly  convicted. 
Reg.  V.  Thomas  Millard  and  Henry  Millard^ 
150. 

A  question  as  to  the  sufficiency  of  an  indict- 
ment raised  in  the  course  of  a  trial  may  be 
reserved  for  the  Court  of  Criminal  Appeal, 
under  11  &  12  Vict,  c.  78. 

It  is  not  necessary  in  an  indictment  for 
perjury,  committed  before  an  Inferior  Court, 
to  set  out  all  the  facts  which  show  the  autho- 
rity of  such  court  of  limited  jurisdiction,  and 
it  will  be  sufficient  to  aver  that  ^  the  case 
came  on  to  be  tried,  in  due  form  of  law," 
before  the  judge  of  the  Inferior  Court,  "he 
having  then  and  there  sufficient  and  com- 
petent authority  to  administer  the  said  oath 
to  the  said  £.  L.**  (the  prisoner).  Laveg  v. 
The  Queen  (5  Cox  Crim.  Cas.  529),  approved 
of  and  acted  on. 

'*  Jurisdiction  "  in  31  Geo.  3,  c.  18,  8.  Ill, 
means  local  jurisdiction,  and,  accordingly, 
under  that  act.  Courts  of  Quarter  Session 
have  jurisdiction  to  try  cases  of  peijury  by 
statute  as  well  as  at  common  law.  Reg.  v. 
Lawlor^  187 

A  Master  Extraordinary  of  the  Court  of  Chan- 
cery has  no  authority  to  administer  an  oath 
and  take  an  affidavit  to  be  used  in  a  suit  in 
the  Admiralty  Court,  although  the  practice 
of  that  court  is  to  receive  affidavits  so  sworn ; 
and  the  offence  of  perjury  cannot  be  com- 
mitted in  an  affidavit  so  taken,  but  to  make 
such  an  affidavit  falsely  with  a  view  to  its 
being  used  in  the  Admiralty  Court,  woold 
be  a  misdemeanor  at  common  law.  Reg,  v. 
Stone,  235 

Where  peijury  is  assigned  upon  evidence  given 
before  an  arbitrator,  upon  a  reference  at 
Nisi  Prius,  of  a  cause  and  all  matters  in 
difference  between  the  parties,  it  must  be 
distinctly  shown  whether  the  evidence  was 
material  in  respect  of  the  matters  in  issue  in 
the  cause,  or  of  the  other  matters  in  differ- 
ence between  the  parties. 

Quare,  whether  the  producticm  of  the 
order  of  reference  is  sufficient  evidence  of 
the  authority  of  the  arbitrator,  without  pro- 
ducing the  Nisi  Prius  record  ?  Reg.  v.  Ball^ 
360 
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was,  that  the  deceased  in  resistinf^  the 
efforts  of  her  daughter  to  remove  her  from 
the  room,  fell  back  on  the  sword,  which  the 
prisoner  was  too  much  intoxicated  to  know 
was  unsheathed.  Cresswell,  J.  directed  the 
jury,  that  if  the  prisoner  used  the  weapon 
wilfully,  that  was  such  malice  aforethought 
as  the  law  reauired,  and  he  was  guilty  of 
murder ;  but  if  the  deceased  rushed  on  the 
sword  accidentally,  he  must  be  acquitted 
altogether,  and  if  the  wound  was  inflicted 
in  a  struggle  at  the  door,  the  prisoner  having 
the  sword  in  his  hand,  but  without  any  in- 
tention on  his  part,  to  use  it,  then  there  was 
a  careless  use  of  the  sword,  which  made  him 
guilty  of  manslaughter.     Reg.  v.  Noon,  137 

Upon  an  indictment  under  the  7  Will.  4  &  1 
Vict.  c.  85,  ss.  3,  5,  for  administering  poison 
with  intent  to  murder,  a  previous  acquittal 
on  an  indictment  for  murder  founded  on  the 
same  facts  cannot  be  pleaded  in  bar.  Reg, 
▼.  CoMiw/Z,  178 

On  a  trial  for  murder  alleged  to  have  been 
committed  on  the  24th  August,  semble,  that 
evidence  of  acts  done  by  the  prisoner  on  the 
13th  August,  unaccompanied  by  any  declar- 
ation to  explain  them,  is  not  admissible. 
Reg.  y  Mobbt,  223 


NEGLIGENCE. 

Neglect  on  the  part  of  a  parent  to  provide 
an  infant  child  with  necessary  food  and 
clothing  is  not  a  misdemeanor  at  common 
law,  unless  some  actual  injury  is  done  to  the 
child ;  and  in  an  indictment  for  that  offence, 
an  averment  that  the  child  was  actually  in- 
jured is  a  necessary  and  material  allegation, 
and  must  be  proved. 

Whether  actual  mjury  has  been  occasioned 
is  a  question  of  fact  for  the  jury ;  but  where, 
upon  a  case  reserved,  it  appeared  that  a 
mother  had  left  her  children  for  several  days 
without  food  or  clothing,  so  that,  but  for 
the  attention  of  a  neighbour,  they  might 
probably  have  died  ;  but  that,  in  conse- 
quence of  that  attention,  they  did  not  suffer 
any  serious  iajuiy,  though  the  neighbour 
thought  that  they  did  suffer  in  some 
degree;  and  the  question  was  put  to  the 
court  whether  the  injury  was  sufficient  in 
degree  to  constitute  the  offence  : 

Held,  insufficient.     Reg,  v.  Philpott,  140 


PENALTY. 
By  sect.  26  of  9  Geo.  4,  c.  61,  it  is  provided, 
that  so  much  of  any  penalty  imposed  under 
that  act,  as  is  not  awarded  to  the  prosecutor, 


is  to  be  paid  to  the  treasurer  of  "  the  coirotj 
or  place"  for  which  the  justice  was  acuoK 
when  the  penalty  was  imposed : 

Held,  thst  the  word  "place"  in  thai  sec- 
tion means  a  place  for  which  a  Court  of 
Quarter  Sessions  is  held. 

Where,  therefore,  a  penalty  was  imposed 
by  two  justices  of  a  borough,  which  bad  a 
commission  of  the  peace,  but  no  Court  of 
Quarter  Sessions,  and  a  moiety  only  wu 
awarded  to  the  prosecutor,  the  treasurer  of 
the  county  was  held  entitled  to  the  remain- 
ing moiety.     Reg,  v.  Dale,  93 

PERJURY. 

The  defendant  was  indicted  for  peijury  alleged 
to  have  been  committed  by  him  on  the 
hearing  before  justices  of  a  summons  charts- 
ing  him  with  being  the  father  of  an  illegiti- 
mate child  : 

Held,  that,  to  support  the  indictment,  it 
was  necessary  to  give  evidence  of  the  charge 
made  by  the  mother,  either  by  production 
of  the  original  order  made  thereon,  or  by 
giving  secondarv  evidence  of  the  summons 
after  notice  to  the  defendant  to  produce  it ; 
and  that,  in  the  absence  of  such  notice,  it 
was  not  sufficient  to  produce  the  minutes  of 
the  proceedings  by  the  clerk  to  the  justices, 
those  minutes  being  of  no  greater  authority 
than  the  notes  of  a  short-hand  writer.  Rep. 
Y,Nev>all,  21 

The  defendant  was  indicted  for  perjury  alleged 
to  have  been  committed  by  him  on  the  trial 
of  an  action  in  the  County  Court,  by  swear- 
ing that  the  signature  to  a  document  was 
not  in  his  handwriting.  The  judge  of  the 
County  Court  made  the  defendant  write  bis 
name  in  court,  and  impounded  the  genuine, 
as  well  as  the  alleged  forged  signature. 

Semble^  that  on  the  trial  for  perjury,  the 
jury  might  look  at  and  compare  the  two 
signatures.     Reg,  v.  Taylor,  53 

In  an  indictment  for  peijury,  the  perjury  was 
alleged  to  have  been  committed  on  the  trial 
of  an  indictment  against  B.,  for  setting  fire 
to  a  certain  bam  of  one  P.  In  support  of 
the  averment,  a  certificate  of  the  trial  and 
conviction  of  B.  was  produced,  but  the  of- 
fence there  mentioned  was  aetting  fire  to 
"one  stack  of  barley.**  It  appearing  that 
the  offence  was,  in  fact,  the  same,  the  baro 
and  the  stack  having  been  destroyed  by  one 

Held,  that  the  indictment  might  be 
amended  under  the  14  &  15  Vict.  e.  100,  s.  1. 

A  witness  for  the  prosecution  called  to 
prove  that  B.  was  not  at  the  barn  at  the  time 
it  was  set  on  fire  (and  consequently  that  the 
evidence  of  the  defendant  who  awore  at  the 
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trial  that  he  had  seen  B.  set  it  on  fire,  was 
false),  admitted  on  cross-exaToination  that 
he  had  (y^iven  a  different  account  on  the 
former  trial,  and  had  on  that  occasion  cor- 
roborated the  testimony  of  the  present  de- 
fendant, hut  now  allefjred  that  he  was  per- 
suaded by  W.  (who  had  left  Enf^land)  to 
forswear  himself  on  the  former  trial : 

Held,  that  on  re-examination  the  witness 
might  be  asked  whether  he  had  made  a 
statement  to  C.  immediately  after  the  trial 
respecting  his  evidence  and  respecting  W., 
and  thatC.  might  be  called  to  corroborate  him 
as  to  the  general  fact,  but  that  the  particulars 
of  the  statement  to  C.  were  inadmissible,  and 
that  a  person  who  was  present  at  the  inter- 
view between  the  witness  and  W.  might  be 
called  to  prove  the  fact  of  the  conversation, 
but  not  the  particulars.  Reg.  v.  Neville, 
(59 
The  prisoner  was  charged  with  perjury,  for 
having  falsely  sworn  before  magistrates  at 
petty  sessions,  that  one  D.  R.  was  the  father 
of  her  illegitimate  child.  At  the  trial  of  the 
prisoner  the  imputed  father,  D.  R.,  swore  that 
he  never  had  intercourse  with  her.  In  corro- 
boration of  D.  R.,  a  witness  was  called  who 
swore  that  the*prisoner  had  told  witness*  at 
a  time  when  she  generally  denied  being  with 
child,  that "  D.  R.  had  never  touched  her 
clothes." 

Held  that,  as  the  negation  was  made  by 
the  prisoner  at  a  time  when  she  generally 
denied  being  with  child,  it  was  so  far  a  part 
of  such  general  denial  that,  although  it  could 
not  be  altogether  withdrawn  from  the  jury, 
it  was  not  a  corroboration  of  D.  R.'s  testi- 
mony, on  which  alone  they  convict  her. 

Another  assignment**  of  peijury  was  that, 
on  the  same  occasion,  the  prisoner  had  falsely 
sworn  that  her  master,  who  was  uncle  of 
D.  R.,  promised  her  that  he  would  raise  her 
wages,  and  allow  her  to  lie  in  at  his  bouse, 
if  she  would  swear  the  child  to  a  person 
other  than  his  nephew,  D.  R. 

Held,  that  such  statement  was  not  material 
to  the  issue  so  as  to  constitute  the  crime  of 
perjury.  Reg,  v.  Owen^  105 
In  support  of  an  indictment  for  peijury,  com- 
mitted on  the  trial  of  a  plaint  in  a  County 
Court,  it  is  not  necessary  to  produce  the 
judge's  notes  if  proof  of  the  peijury  can  be 
established  by  witnesses  who  were  present  at 
the  trial. 

Semble,  that  it  is  no  objection  to  a  witness 
called  for  that  purpose,  that  he  acted  as 
advocate  and  attorney  against  the  prisoner 
at  the  trial  of  the  plaint  in  the  County  Court. 

An  indictment  for  perjury  committed  by 
a  party  examined  at  the  hearing  of  a  plaint 
in  a  County  Court  as  a  witness  in  his  own 


behalf,  need  not  conclude  against  the  form 
of  the  statute.  Reg,  v.  Morgan^  107 
An  information  on  oath  is  not  necessary  to 
give  a  justice  jurisdiction  to  convict  of  an 
offence  under  sect.  24  of  stat.  7  &  8  Geo.  4, 
c.  30,  the  provision  in  sect.  30  being  cumu- 
lative. 

Where,  therefore,  upon  an  indictment  for 
penury  it  was  proved  that  the  defendants 
nad  sworn  falsely  before  two  justices  of  the 
peace  upon  the  hearing  of  an  information 
not  upon  oath,  for  an  offence  under  sect.  24: 

Held,  that  they  were  properly  convicted. 
Reg.  V.  Thomas  Millard  and  Henry  Millard^ 
150. 
A  question  as  to  the  sufficiency  of  an  indict- 
ment raised  in  the  course  of  a  trial  may  be 
reserved  for  the  Court  of  Criminal  Appeal, 
under  11  &  12  Vict,  c.  78. 

It  is  not  necessaiy  in  an  indictment  for 
perjury,  committed  before  an  Inferior  Court, 
to  set  out  all  the  facts  which  show  the  autho- 
rity of  such  court  of  limited  jurisdiction,  and 
it  will  be  sufficient  to  aver  that  **  the  case 
came  on  to  be  tried,  in  due  form  of  law," 
before  the  judge  of  the  Inferior  Court,  "he 
having  then  and  there  sufficient  and  com- 
petent authority  to  administer  the  said  oath 
to  the  said  £.  L.**  (the  prisoner).  Laveg  v. 
The  Queen  (5  Cox  Crim.  Cas.  529)»  approved 
of  and  acted  on. 

"  Jurisdiction  "  in  31  Geo.  3,  c.  18,  s.  11 1, 
means  local  jurisdiction,  and,  accordingly, 
under  that  act.  Courts  of  Quarter  Session 
have  jurisdiction  to  try  cases  of  peijury  by 
statute  as  well  as  at  common  law.  Reg.  v. 
Lawlor,  187 
A  Master  Extraordinary  of  the  Court  of  Chan- 
cery has  no  authority  to  administer  an  oath 
and  take  an  affidavit  to  be  used  in  a  suit  in 
the  Admiralty  Court,  although  the  practice 
of  that  court  is  to  receive  affidavits  so  sworn ; 
and  the  offence  of  perjury  cannot  be  com- 
mitted in  an  affidavit  so  taken,  but  to  make 
such  an  affidavit  falsely  with  a  view  to  its 
being  used  in  the  Admiralty  Court,  woold 
be  a  misdemeanor  at  common  law.  Beg.  v. 
Stone,  236 
Where  peijury  is  assigned  upon  evidence  given 
before  an  arbitrator,  upon  a  reference  at 
Nisi  Prius,  of  a  cause  and  all  matters  in 
difference  between  the  parties,  it  must  be 
distinctly  shown  whether  the  evidence  was 
material  in  respect  of  the  matters  in  issue  in 
the  cause,  or  of  the  other  matters  in  differ- 
ence between  the  parties. 

Qu€ere,  whether  the  producticm  of  the 
order  of  reference  is  sufficient  evidence  of 
the  authority  of  the  arbitrator,  without  pro- 
ducing the  K'isi  Prius  record  ?  Reg.  v.  Ball^ 
360 
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POISONING. 

Putting  poison  in  a  place  where  it  is  likely  to 
be  found  and  taken,  if  done  with  intent  to 
murder,  is  an  attempt  to  administer  poison 
within  the  sUt.  7  Will.  4  &  Vict.  c.  85, 
8.  3. 

Therefore,  when  the  prisoner  purchased 
some  **  salts  of  sorrel,^^  and  put  it  in  the 
prosecutor's  sugar  basin,  mixing  it  with  the 
sugar,  and  the  prosecutor  subsequently  put 
some  of  the  mixture  into  his  tea,  but  on 
tasting  it  discovered  that  there  was  some- 
thing wrong,  and  on  investigation  the  poison 
was  discovered : 

Held,  that  this  constituted  an  attempt  to 
administer  poison,  and  the  only  question  for 
the  jury,  if  the  act  was  proved,  was,  whether 
it  was  done  with  intent  to  commit  murder. 
Reg.  V.  Dale,  14 

POSSESSION  OF  IMPLEMENTS  OF 
HOUSEBREAKING. 

By  Stat.  14  &  Ift  Vict.  c.  19,  s.  I,  it  is  made  a 
misdemeanor  if  any  person  shall  he   found  ^ 
by  night  having  in  nis  possession,  without 
lawful  excuse  (the  proof  of  which  shall  lie 
on  such  person),  any  pick-lock,  key,  crow, 

!ack,    bit,  or   other  implement  of  house- 
)rei^ing. 

Held,  that  in  order  to  constitute  the 
o£Penoe,  the  possession  need  not  be  with 
intent  to  commit  a  felony.  Reg.  v.  Bailey, 
241 

POST  OFFICE. 
Larceny  from,  28 

PRACTICE. 

On  an  indictment  for  felony,  after  the  jury  had 
delivered  a  verdict  of  guilty,  it  was  dis- 
covered that  one  of  the  witnesses  for  the 
prosecution  had  given  his  evidence  without 
having  been  previously  sworn. 

Held,  that  the  proper  course  to  pursue 
was,  to  direo^i  the  jury  to  reconsider  the  case, 
dismissing  from  their  minds  the  evidence  of 
that  particular  witness.     Reg,  v.  James,  5 

One  of  several  prisoners  indicted  for  a  con- 
spiracy may  be  tried  separately,  and,  upon 
conviction,  judgment  may  be  passed  on  hira, 
although  the  others,  who  have  appeared  and 
pleaded,  have  not  been  tried.  Rex  v.  Cook 
and  Others  approved  of,  and  the  principle  of 
that  case  applied  to  the  present  case. 

Where  tnree  prisoners  have  been  jointly 
indicted  for  a  conspiracy  to  murder,  and 


severally  pleaded  not  gailty,  hut  hare 
severed  in  their  challenges,  and  the  Crown 
has,  consequently,  proceeded  to  try  one  of 
such  prisoners: 

Held,  that,  upon  conviction  of  such  pri- 
soner, judgment  must  follow,  although  the 
others  have  not  been  tried,  and  that  the  pos- 
sibility of  the  other  prisoners  being  found 
not  Ruilty  (although  such  a  verdict  would 
be  a  ground  for  reversing  the  judgment),  is 
not  a  sufficient  reason  for  holding  such  judg- 
ment, and  all  the  legal  cons^ueoces  of  such 
conviction  of  such  prisoner,  irregular.  Reg. 
V.  Akearne,  6 
Where  a  traverser  seeks  to  have  a  fx>stpone- 
ment  of  his  trial,  on  the  ground  that  state- 
ments and  abusive  articles  have  been  inserted 
in  the  public  papers,  reflecting  on  his  charac- 
ter and  calculated  to  damage  his  case  and 
prejudice  the  mind  of  the  public  against 
him,  and  that  consequently  he  cannot  have 
an  impartial  trial,  it  is  not  sufficient  to  set 
forth  extracts  from  those  articles  and  the 
substance  of  the  statements :  but  the  tn- 
verser  should  pledge  his  oath  that  he  be- 
lieves he  cannot  have  a  fair  trial,  from  the 
prejudices  created  by  such  statements :. 

Semble,  if  a  postponement  be  asked  for 
the  traverser  on  the  ground  of  the  difficulty 
of  obtaining  material  witnesses,  the  affidavit 
should  set  forth  the  names  and  descriptions 
of  such  witnesses  and  state  such  special  cir- 
cumstances as  render  the  attendanee  of  such 
witnesses  difficult,  if  not  impossible. 

Semble,  that  the  recent  indisposition  of 
the  traverser,  rendering  him  incapable  of 
conducting  his  defence  in  person,  is  not  suf- 
ficient to  induce  the  court  to  postpone  the 
trial,  unless,  perhaps,  under  very  S|)ecial  cir- 
cumstances, as  no  man  is  bound  to  defend 
himself  in  person.  Reg.  v.  Birch,  10 
Where  a  prisoner  has  been  committed  for  trial 
at  the  Assizes,  and  parties  bound  over  by 
the  magistrate  to  prosecute  and  give  evi- 
dence, the  judge  will  not  discharge  the 
recognisances  oh  an  intimation  that  the 
Attorney-General  does  not  think  it  a  proper 
case  for  prosecution. 

Semble^  the  proper  course  is  for  the 
Attorney-General  to  enter  a  nolle  prosequi, 
Reo.  V.  FreakUy,  75 
A  judge  has  no  power  to  order  payment  of  the 
expenses  incurred  in  the  apprehension  of  s 
prisoner  who  had  left  England,  nor  has  the 
committing  magistrate  power,  under  the 
Stat.  7  Geo.  4,  c.  64,  to  certify  for  auch  ex- 
penses 

Semble,  the  proper  course  under  auch  cir- 
cumstances is  to  memorialize  the  Secretary 
of  State,  who  will  refer  to  the  judge  for  his 
opinion  as  to  whether  it  is  a  proper  case  for 
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trial  that  he  had  seen  B.  set  it  on  fire,  was 
false),  admitted  on  cross-exaroination  that 
he  had  (y^iven  a  different  account  on  the 
former  trial,  and  had  on  that  occasion  cor- 
roborated the  testimony  of  the  present  de- 
fendant, but  now  allefi^ed  that  he  was  per- 
suaded by  W.  (who  had  left  Enf^land)  to 
forswear  himself  on  the  former  trial : 

Held,  that  on  re-examination  the  witness 
might  be  asked  whether  he  had  made  a 
statement  to  C.  immediately  after  the  trial 
respecting  his  evidence  and  respecting  W., 
and  thatC.  might  be  called  to  corroborate  him 
as  to  the  general  fact,  but  that  the  particulars 
of  the  statement  to  C.  were  inadmissible,  and 
that  a  person  who  was  present  at  the  inter- 
view between  the  witness  and  W.  might  be 
called  to  prove  the  fact  of  the  conversation, 
but  not  the  particulars.     Reg,  v.  Neville, 

The  prisoner  was  charged  with  perjury,  for 
having  falsely  sworn  before  magistrates  at 
petty  sessions,  that  one  D.  R.  was  the  father 
of  her  illegitimate  child.  At  the  trial  of  the 
prisoner  the  imputed  father,  D.  R.,  swore  that 
he  never  had  intercourse  with  her.  In  corro- 
boration of  D.  R.,  a  witness  was  called  who 
swore  that  the*prisoner  had  told  witness,  at 
a  time  when  she  generally  denied  being  with 
child,  that  **  D.  R.  had  never  touched  her 
clothes." 

Held  that,  as  the  negation  was  made  by 
the  prisoner  at  a  time  when  she  generally 
denied  being  with  child,  it  was  so  far  a  part 
of  such  general  denial  that,  although  it  could 
not  be  altogether  withdrawn  from  the  jury, 
it  was  not  a  corroboration  of  D.  R.'s  testi- 
mony, on  which  alone  they  convict  her. 

Another  assignment*  of  peijury  was  that, 
on  the  same  occasion,  the  prisoner  had  falsely 
sworn  that  her  master,  who  was  uncle  of 
D.  R.,  promised  her  that  he  would  raise  her 
wages,  and  allow  her  to  lie  in  at  his  house, 
if  she  would  swear  the  child  to  a  person 
other  than  his  nephew,  D.  R. 

Held,  that  such  statement  was  not  material 
to  the  issue  so  as  to  constitute  the  crime  of 
perjury.  Reg,  v.  Owen^  105 
In  support  of  an  indictment  for  peijury,  com- 
mitted on  the  trial  of  a  plaint  in  a  County 
Court,  it  is  not  necessary  to  produce  the 
judge's  notes  if  proof  of  the  peijury  can  be 
established  by  witnesses  who  were  present  at 
the  trial. 

Semble,  that  it  is  no  objection  to  a  witness 
called  for  that  purpose,  that  he  acted  as 
advocate  and  attorney  against  the  prisoner 
at  the  trial  of  the  plaint  in  the  Counly  Court. 

An  indictment  for  perjury  committed  by 
a  party  examined  at  the  hearing  of  a  plaint 
in  a  County  Court  as  a  witness  in  his  own 


behalf,  need  not  conclude  against  the  form 
of  the  statute.     Reg,  v.  Morgan^  107 

An  information  on  oath  is  not  necessary  to 
give  a  justice  jurisdiction  to  convict  of  an 
offence  under  sect.  24  of  stat.  7  &  8  Geo.  4, 
c.  30,  the  provision  in  sect.  30  being  cumu- 
lative. 

Where,  therefore,  upon  an  indictment  for 
penury  it  was  proved  that  the  defendants 
nad  sworn  falsely  before  two  justices  of  the 
peace  upon  the  hearing  of  an  information 
not  upon  oath,  for  an  offence  under  sect.  24: 
Held,  that  they  were  properly  convicted. 
Reg,  V.  Thomas  MiUard  and  Henry  MiUardj 
150. 

A  question  as  to  the  sufficiency  of  an  indict- 
ment raised  in  the  course  of  a  trial  may  be 
reserved  for  the  Court  of  Criminal  Appeal, 
under  11  &  12  Vict.  c.  78. 

It  is  not  necessary  in  an  indictment  for 
perjury,  committed  before  an  Inferior  Court, 
to  set  out  all  the  facts  which  show  the  autho- 
rity of  such  court  of  limited  jurisdiction,  and 
it  will  be  sufficient  to  aver  that  **  the  case 
came  on  to  be  tried,  in  due  form  of  law," 
before  the  judge  of  the  Inferior  Court,  "  he 
having  then  and  there  sufficient  and  com- 
petent authority  to  administer  the  said  oath 
to  the  said  £.  L.**  (the  prisoner).  Laveg  v. 
The  Queen  (5  Cox  Crim.  Cas.  529),  approved 
of  and  acted  on. 

**  Jurisdiction  "  in  31  Geo.  3,  c.  18,  s.  Ill, 
means  local  jurisdiction,  and,  aocoirdingly, 
under  that  act,  Courts  of  Quarter  Session 
have  jurisdiction  to  try  cases  of  peijury  by 
statute  as  well  as  at  common  law.  Reg.  v. 
Lawlor^  187 

A  Master  Extraordinary  of  the  Court  of  Chan- 
cerv  has  no  authority  to  administer  an  oath 
and  take  an  affidavit  to  be  used  in  a  suit  in 
the  Admiralty  Court,  although  the  practice 
of  that  court  is  to  receive  affidavits  so  sworn ; 
and  the  offence  of  perjury  cannot  be  com- 
mitted in  an  affidavit  so  taken,  but  to  make 
such  an  affidavit  falsely  with  a  view  to  its 
being  used  in  the  Admiralty  Court,  would 
be  a  misdemeanor  at  common  law.  Beg,  v. 
Stone,  235 

Where  peijury  is  assigned  upon  evidence  given 
before  an  arbitrator,  upon  a  referenoe  at 
Nisi  Prius,  of  a  cause  and  all  matters  in 
difference  between  the  parties,  it  must  be 
distinctly  shown  whether  the  evidence  was 
material  in  respect  of  the  matters  in  issue  in 
the  cause,  or  of  the  other  matters  in  differ- 
ence between  the  parties. 

Qwere,  whether  the  producticm  of  the 
order  of  reference  is  sufficient  evidence  of 
the  authority  of  the  arbitrator,  without  pro- 
ducing the  Kisi  Prius  record  ?  Reg.  v.  BaU^ 
360 
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POISONING. 

Putting  poison  in  a  place  where  it  is  likely  to 
be  found  and  taken,  if  done  with  intent  to 
murder,  is  an  attempt  to  administer  poison 
within  the  sUt  7  Will.  4  &  Vict.  c.  85, 
s.  3. 

Therefore,  when  the  prisoner  purchased 
some  **  salts  of  sorrel,^*  and  put  it  in  the 
prosecutor's  sugar  basin,  mixing  it  with  the 
sugar,  and  the  prosecutor  subsequently  put 
some  of  the  mixture  into  his  tea,  but  on 
tasting  it  discovered  that  there  was  some- 
thing wrong,  and  on  investigation  the  poison 
was  discovered : 

Held,  that  this  constituted  an  attempt  to 
administer  poison,  and  the  only  question  for 
the  jury,  if  the  act  was  proved,  was,  whether 
it  was  done  with  intent  to  commit  murder. 
Reg.  V.  Dale,  14 

POSSESSION  OF  IMPLEMENTS  OF 
HOUSEBREAKING. 

By  Stat.  14  &  Ih  Vict.  c.  19,  s.  I,  it  is  made  a 
misdemeanor  if  any  person  shall  he  found 
by  night  having  in  bis  possession,  without 
lawful  excuse  (the  proof  of  which  shall  lie 
on  such  person),  any  pick-lock,  key,  crow, 
jack,  bit,  or  other  implement  of  house- 
breaking. 

Held,  that  in  order  to  constitute  the 
o£Penoe,  the  possession  need  not  be  with 
intent  to  commit  a  felony.  Reg,  v.  Bailey, 
241 

POST  OFFICE. 
Liaroeny  from,  28 

PRACTICE. 

On  an  indictment  for  felony,  after  the  jury  had 
delivered  a  verdict  of  guilty,  it  was  dis- 
covered that  one  of  the  witnesses  for  the 
prosecution  had  given  his  evidence  without 
having  been  previously  sworn. 

Held,  that  the  proper  course  to  pursue 
was,  to  direct  the  jury  to  reconsider  the  case, 
dismissing  from  their  minds  the  evidence  of 
that  particular  witness.     Reg.  v.  James,  5 

One  or  several  prisoners  indicted  for  a  con- 
spiracy may  be  tried  separately,  and,  upon 
conviction,  judgment  may  be  passed  on  him, 
although  the  others,  who  have  appeared  and 
pleaded,  have  not  been  tried.  Rex  v.  Cook 
and  Others  approved  of,  and  the  principle  of 
that  case  applied  to  the  present  case. 

Where  three  prisoners  have  been  jointly 
indicted  for  a  conspiracy  to  murder,  and 


severally  pleaded  not  gailty,  but  have 
severed  in  their  challenges,  and  the  Cruwn 
has,  consequently,  proceeded  to  try  one  of 
such  prisoners: 

Held,  that,  upon  conviction  of  such  pri- 
soner, judgment  must  follow,  although  the 
others  have  not  been  tried,  and  that  the  pos- 
sibility of  the  other  prisoners  being  found 
not  Ruilty  (although  such  a  verdict  would 
be  a  ground  for  reversing  the  judgment),  is 
not  a  sufficient  reason  for  holding  such  judic 
ment,  and  all  the  legal  consequences  of  soch 
conviction  of  such  prisoner,  irregular.  Reg. 
V.  Akeame,  6 
Where  a  traverser  seeks  to  have  a  postpone- 
ment of  his  trial,  on  the  ground  that  state- 
ments and  abusive  articles  have  been  inserted 
in  the  public  papers,  reflecting  on  his  charac- 
ter and  calculated  to  damage  his  case  aod 
prejudice  the  mind  of  the  public  against 
him,  and  that  consequently  he  cannot  have 
an  impartial  trial,  it  is  not  sufficient  to  set 
forth  extracts  from  those  articles  and  the 
substance  of  the  statements ;  but  the  tra- 
verser should  pledge  his  oath  that  he  be- 
lieves he  cannot  have  a  fair  trial,  from  the 
prejudices  created  by  such  statements :. 

Semble,  if  a  postponement  be  asked  for 
the  traverser  on  the  ground  of  the  difficult 
of  obtaining  material  witnesses,  the  affidavit 
should  set  forth  the  names  and  descriptions 
of  such  witnesses  and  state  such  special  cir- 
cumstances as  render  the  attendance  of  such 
witnesses  difficult,  if  not  impossible. 

Semble,  that  the  recent  indisposition  of 
the  traverser,  rendering  him  incapable  of 
conducting  his  defence  in  person,  is  not  suf- 
ficient to  induce  the  court  to  postpone  the 
trial,  unless,  perhaps,  under  very  S|)ecial  cir- 
cumstances, as  no  man  is  bound  to  defend 
himself  in  person.  Reg,  v.  Birck^  10 
Where  a  prisoner  has  been  committed  for  trial 
at  the  Assizes,  and  parties  bound  over  by 
the  magistrate  to  prosecute  and  give  evi- 
dence, the  judge  will  not  discharge  the 
recognisances  on  an  intimation  that  the 
Attorney-General  does  not  think  it  a  proper 
case  for  prosecution. 

Semble^  the  proper  course  is  for  the 
Attorney -General  to  enter  a  nolle  prosequi. 
Reo,  V.  FreakUy,  75 
A  judge  has  no  power  to  order  payment  of  the 
expenses  incurred  in  the  apprehension  of  s 
prisoner  who  had  left  England,  nor  has  the 
committing  magistrate  power,  under  the 
Stat.  7  Geo.  4,  c.  64,  to  certify  for  auch  ex- 
penses 

Semble,  the  proper  course  under  such  cir- 
curostances  is  to  memorialize  the  Secretary 
of  State,  who  will  refer  to  the  judge  for  hu 
opinion  as  to  whether  it  is  a  proper  case  for 
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the  allowance  of  the  costs  of  apprehension. 
Rea.  Y.  Barrett,  76 

SemlfUy  where  a  prisoner  is  defended  by  counsel, 
and  the  facts  of  the  crime  imputed  to  him 
are  few  and  simple,  although  tne  practice  in 
some  such  cases  has  been  for  counsel  to 
enter  at  once  on  the  examination  of  witnesses, 
without  previously  stating  the  case  to  the 
jury,  an  opening  address  is,  generally 
speaking,  advantageous,  and  should  there- 
fore be  made.     Re  Morgan,  116 

The  judge  will  not  grant  an  order  for  the 
delivery  to  a  prisoner  of  money  found  on  his 
person :  for 

Semble,  neither  a  judge  or  justice  of  the 
peace  has  power  to  make  such  an  order. 
Reg,  V.  Pierce,  117 

Where  stolen  property  has  been  laid  in  a  wrong 
person,  the  indictment  may  be  amended, 
even  after  the  counsel  for  the  prisoner  has 
addressed  the  jur^  and  closed.  Reg,  v. 
Rymes  (3  Car.  &  Kir.  326)  overruled.  Reg. 
V.  FuUarton^  194 

Two  prisoners  were  indicted  for  manslaughter, 
the  counsel  for  one  of  them  having  ad- 
dressed the  jury  on  his  behalf,  the  counsel 
for  the  second  prisoner  did  the  same,  and 
called  witnesses,  whose  evidence  tended  to 
show  negligence  on  the  part  of  the  first. 

Held,  that  the  counsel  for  the  first  prisoner 
had  a  right  to  cross-examine  the  witnesses 
for  the  second,  and  then  to  address  the  jury 
again,  confining  himself  to  comments  on  the 
testimony  the  second  prisoner  had  adduced. 
Reg,  V.  Woods,  224 

Where  a  prisoner,  on  being  called  upon  to 
plead,  stands  mute,  and  exhibits  symptoms 
of  insanity,  but  which  the  counsel  for  the 
prosecution  is  instructed  are  feigned,  and  a 
jury  is  empanelled  under  the  provisions  of 
the  Stat.  39  &  40  Geo.  3,  c.  94,  s.  2,  to  try 
his  sanity,  it  is  the  duty  of  the  prosecution 
to  lay  evidence  before  the  jury  from  which 
the  court  may  collect  the  truth  of  the  matter, 
and  then  the  counsel  for  the  prisoner  may 
call  witnesses  to  rebut  any  inference  of  art 
and  design. 

If  the  prosecution  does  not  adduce  such 
evidence,  the  judge  will  endeavour  to  ascer- 
tain the  truth  by  examining  the  officers  of 
the  prison,  or  wUl  postpone  the  trial,  inde- 
pendently of  the  statute,  until  the  next 
assizes. 

Where,  in  a  case  of  a  father  and  son 
jointly  indicted  for  murder,  the  father  ap- 
peared to  be  insane,  but  there  was  a  doubt 
expressed  by  the  prosecution  as  to  its  reality, 
the  judge  examined  the  gaoler  and  the 
medical  attendants  in  his  private  room,  and 
the  evidence  being  conflicting,  a  jury  was 
impannelled  to  try  the  prisoner's  sanity,  and 
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the  prosecution  adduced  conflicting  evidence, 
upon  which  the  prisoner's  counsel  addressed 
the  jury,  who  found  that  the  prisoner  was 
then  insane,  and  thereupon  he  was  ordered 
to  be  detained  in  custody  during  Her 
Majesty's  pleasure,  and  the  youngest  pri- 
soner was  liberated  upon  bail.  Reg.  v. 
Davies,  326 

The  practice,  in  Ireland,  as  to  issuing  the  writ 
of  certiorari  to  remove  indictments  not  prose- 
cuted by  the  Attorney-General,  is  similar  to 
that  provided  by  the  5  &  6  Will.  4,  c.  33 
(English),  vis.,  that  a  private  prosecutor,  in 
order  to  obtain  the  writ,  must  apply  to  the 
court  in  term  time,  and  to  a  judge  thereof  in 
vacation  for  his  fiat. 

Such  a  rule  in  Ireland,  and  semble,  the 
English  act,  implies  a  discretion  in  the  judge 
to  whom  the  application  is  made  to  grant  or 
refuse  his  fiat,  and  does  not  require  such 
judge  to  make  the  order  as  of  course. 

The  court  or  a  judge  in  vacation,  even  if 
a  case  be  made  by  prosecutor  for  granting 
the  order,  will  refuse  a  fiat  if  such  case  be 
displaced,  or  it  is  shown  that  the  rule  would 
be  productive  of  hardship  and  injustice  to 
the  traverser.     Reg,  v.  Cantwell,  345 

When  upon  a  summons  before  a  magistrate, 
the  sole  complainant  dies,  after  obtaining  a 
conditional  order  that  the  magistrate  should 
proceed  on  the  summons  and  take  the  in- 
formations, the  court  will  not  make  such 
order  absolute,  although  the  husband  of  tbe 
prosecutrix  offers  to  go  on  with  the  case 
and  make  himself  liable  for  the  consequences 
if  the  prosecution  should  appear  to  be 
malicious. 

A.,  a  married  woman,  issued  a  summons 
for  an  illegal  conspiracy  to  defeat  justice  by 
destroying  papers  in  issue  in  a  will  case. 
The  magistnte,  after  hearing  the  evidence, 
refused  to  proceed  in  the  matter,  or  to  take 
the  informations.  A  conditional  order  was 
obtained  to  compel  him  to  do  so,  and  be« 
tween  the  obtaining  of  the  conditional  order 
and  the  showing  cause,  A.  died.  B.,  her 
husband,  came  in  to  make  absolute  the  con- 
ditional order,  and  offered  to  go  on  with  the 
summons  and  make  himself  liable  as  the 
prosecutor : 

Held,  that  the  cause  shown  should  be 
allowed,  and  the  order  discharged,  but  without 
costs,  as  there  had  been  a  fataJity.  Reg.  v. 
Sarah  Kelly,  C,  W.  Campum,  and  J.  R, 
MaUme,  350 

Amendment  of  variance,  29*  69 

As  to  admission  of  depositions,  52,  55,  60 

Ck)mparison  of  handwriting  58 

Costs  of  prosecution  for  an  indecent  assault,  64 

Right  of  defendant  in  conspiracy  to  particulars 
of  charge,  76 
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Quahing  coroner's  inquisitions,  122 

Form  of  recognisances  on  bail  in  error,  161 

In  certiorari,  costs,  174,  176 

Pleading  autrefois  acquit,  178 

Appeal  on  a  question  as  to  the  deficiency  of 

an  indictment,  187 
Charging  prsYious  convictions,  210, 
As  to  verdict,  226 
Rzamination  in  the  voir  dire,  333 
General  reply  where  one  of  several  prisoners 

calls  a  witness,  333 
Amendment  of  indictment  afker  verdict,  377 


PRISON. 

An  application  on  behalf  of  a  prisoner  for  a 
relaxation  in  his  favour  of  the  rules  of  the 
prison  where  he  is  confined,  should  be 
brought  forward  by  way  of  petition,  and  not 
as  a  motion,  and  will  not  be  heard  unless  a 
copy  of  the  rules,  properly  verified,  is  before 
the  court. 

Semble,  such  application  should  not  be 
entertained  at  all.  Per  Crampton,  J.  Reg, 
V.  WaUaee^  193 

FRIVILEOED  COMMUNICATION: 
To  clergyman,  219 


RAILWAY. 

To  constitute  a  felony  under  the  statute 
14  &  15  Vict.  c.  19,  8.  7>  which  enacts  that 
"  if  anv  person  shall  wilfully  and  maliciously 
cast,  throw,  or  cause  to  fisU  or  strike  against, 
into  or  upon  any  engine,  tender,  carriage,  or 
truck  used  upon  any  railway,  any  wood, 
stone,  or  other  matter  or  thing,  with  intent 
to  endanger  the  safety  of  any  person  being 
in  or  upon  such  engine,  tender,  carriage,  or 
truck,  every  such  offender  shall  be  guilty  of 
felony,**  it  is  necessary  that  the  stone  or 
other  thing  used  should  be  thrown  against 
and  strike  an  engine,  tender,  carriage,  or 
truck,  having  a  person  or  persons  in  or  upon 
it ;  and,  therefore,  although  a  stone  may  be 
thrown  at  a  train  with  intent  to  injure  persons 
being  therein,  ^et,  if  it  strikes  a  carriage  or 
tender  not  having  any  person  in  or  upon  it 
at  the  time,  the  felony  is  not  proved.  Reg. 
V.  Court,  202 

An  offence  alleged  to  be  committed  under  the 
13th  section  of  3  &  4  Vict.  c.  97,  can  only 
be  tried  at  Quarter  Sessions,  and  is  not 
within  the  jurisdiction  of  the  Central  Cri- 
minal Court. 


The  neglect  of  the  driver  and  stoker  of  a 
railway  engine  to  keep  a  good  look-out  for 
signals,  according  to  the  rules  and  regu- 
lations of  the  nulway  company,  the  conse- 
quence of  which  neglect  is,  that  a  collision 
occurs,  and  the  safety  of  passengers  is  en- 
dan^^ered,  is  not  an  offence  within  the  15tb 
section  of  the  above  act.  Re^.  v.  PardeBtw 
and  Wood,  247 

RAPE. 

Admissibility  of  evidence  to  nrove  statement 
of  the  prosecutrix  denied  ny  her,  with  re- 
ference to  a  former  transaction  affecting  her 
chastity. 

The  prosecutrix,  on  a  charge  of  rape, 
having,  on  cross-examination,  said  that  she 
had  herself  been  charged  with  stealing 
money,  and  on  that  occasion  had  accounted 
to  a  police  constable  for  the  possession  of 
the  money,  by  stating  that  it  was  given  ber 
for  not  complaining  of  a  person  who  had 
insulted  her  by  solicitationa  against  her 
chastity,  but  denied  that  she  had  said  the 
monev  was  given  her  for  having  oonnexion 
with  him : 

Held,  that  the  prisoner  could  not  call  the 
constable  as  a  witness,  to  contradict  the  pro- 
secutrix, by  proving  that  she  had  said  that 
the  money  was  given  her  for  that  purpose. 
Reg,  V.  Dean,  23 

RECEIVING. 

Where,  under  the  11  &  12  Vict.  c.  46,  s.  3,  s 
count  for  feloniously  receiving  property, 
knowing  it  to  be  stolen,  is  joined  with  a 
count  for  feloniously  stealing,  it  must  appear 
with  sufficient  certainty  thii  the  proper^  is 
the  same  in  each  count. 

The  prisoners  were  indicted  for  feloniously 
stealing  100/.  in  money,  one  purse,  &c.  the 
property  of  R.  G.  There  was  a  second  count 
for  receiving  35Z.  in  money,  one  purse,  &c. 
the  property  of  R.  G.  aforesaid,  tiien  lately 
before  feloniously  stolen. 

Held,  that  it  did  not  sofficiently  appesr 
that  the  last-mentioned  property  was  part  of, 
or  the  same  as,  that  contained  in  the  first 
count,  and  that  consequently  the  prisoners 
were  not  bound  to  plead  to  both  countSf 
and  that  the  Crown  snould  elect  as  to  which 
count  they  would  try  the  prisoners  upon. 
Reg.  V.  Sarsfield,  12 

A  wife  received  firom  her  husband  goods 
which  he  had  stolen,  she  knowing  at  the 
time  that  they  were  stolen ;  and  she  en- 
deavoured afborwards  to  prevent  their  dis- 
covery. 
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The  judge  iold  the  jury  that  as  her  hus- 
band had  delivered  the  stolen  articles  to  the 
prisoner,  the  law  presumed  that  she  acted 
under  his  control  in  receiving  them,  but  that 
this  presumption  might  be  rebutted.  If, 
therefore,  in  considering  the  evidence  they 
were  perfectly  satisfied  that  at  the  time  when 
she  received  any  of  the  articles  she  knew 
that  they  were  stolen,  and  in  receiving  them 
acted  not  by  reason  of  any  control  or  co- 
ercion of  her  husband,  but  voluntarily,  and 
with  a  dishonest  and  fraudulent  intention, 
she  might  be  found  guilty.  The  jury  having 
found  a  verdict  of  guilty : 

Held,  that  the  conviction  could  not-  be 
supported.  Reg.  v.  Brooks,  148 
It  is  not  neoessaiT,  to  constitute  a  receiving  of 
stolen  goods,  that  the  person  indicted  should 
have  had  manual  possession  of  the  goods ; 
but  directing  a  servant  to  dispose  of  them, 
as  by  pawning  or  otherwise,  will  be  sufficient 
to  support  the  charge. 

Stolen  property  is  brought  by  the  thief 
into  A.'s  shop;  A.  with  guilty  knowledge, 
calls  her  servant  and  directs  her  to  take  the 
stolen  goods  to  the  pawn  office  and  "  pawn 
them  for  the  girP  (the  thief.)  A.'s  servant 
does  so  accordingly,  and  brings  back  the 
money,  which  she  hands  to  the  thief  in 
her  mistresses  presence.  A.  never  had 
manual  possession  of  either  the  goods  or  the 
money. 

Held,  that  this  amounted  to  a  receiving 
by  A.  of  the  stolen  property,  and  that  the 
conviction  of  A.  for  receiving  should  be 
affirmed.    Reg.  v.  Miller  and  Coniiors,  353 

RESCUE. 

The  proper  mode  of  stating  a  case  for  the 
opinion  of  the  court,  is  to  submit  some  point 
or  points  of  law  for  its  consideration,  and 
not  to  seek  the  decision  of  the  court  on  the 
evidence  generally,  as  to  its  sufficiency  to 
support  a  conviction. 

In  an  indictment  for  a  rescue  of  property 
distrained  by  a  poor  rate  collector,  it  is  not 
necessary  to  prove  the  making  of  the  rate, 
or  that  there  is  any  sum  due  at  the  time 
of  the  distress,  but  the  warrant  to  collect, 
if  in  the  form  and  with  the  requisites  re- 
quired by  the  Poor  Law  Act,  will  be  suffi- 
cient primd  facie  evidence  of  the  authority  of 
the  collector. 

The  section  which  requires  the  sum  to  be 
collected  to  be  specified  in  the  warrant,  is 
satisfied  by  a  reference  in  the  warrant  to 
the  collector's  book  delivered  at  the  time 
to  the  collector,  and  by  such  reference  the 
book  becomes  incorporated  with  the  war- 
rant.     Reg,  v.  Brtffiait,  381 


RETURNING  FROM  TRANSPOR- 
TATION. 

A  certificate  of  previous  conviction  for  felony; 
prepared  under  the  7  &  8  Geo.  4,  c.  28, 
s.  11,  which  makes  "a certificate  containing 
the  substance  and  effect  only  (omitting  the 
formal  part)  of  the  indictment  and  convic- 
tion for  the  previous  felony/'  evidence,  and 
which  certificate  states  that  the  prisoner 
"  was  thereupon  ordered  to  be  transported 
beyond  the  seas  for  the  term  of  bis  natural 
life,"  is  good  evidence  of  his  conviction  and 
sentence,  on  an  indictment  for  returning 
from  transportation  before  the  expiration  of 
a  sentence  under  the  5  Geo.  4,  c.  84,  which 
makes  "a  certificate  in  writing  the  effect 
and  substance  only  (omitting  the  formal 
part)  of  every  indictment  and  conviction  of 
such  offender,  and  op  thb  sbntknck  or 

ORDBR  FOR  HIS  OR  HER  TRANSPORTA- 
TION OR  BANISHMENT,"  evidcuce  of  the 
conviction,  &o. 

The  judge,  on  the  trial,  baa  power  to 
make  an  order  on  the  treasurer  of  the  ooanty 
for  the  reward  of  20/.  given  by  the  5  Geo.  4, 
c.  84,  s.  22,  to  whoever  shall  discover  and 
prosecute  to  conviction,  any  offender  for 
being  at  large  before  the  expiration  of  the 
sentence  of  transportation ;  confirming  Reg, 
V.  Emmons,  2  M.  &  R.  280.  Reg.  r.  Am- 
burg,  79 


SHOOTING. 

Upon  the  trial  of  an  indictment  for  shooting, 
with  intent  to  murder  a  person  unknown,  it 
must  be  proved  that  there  was  an  intent  on 
the  part  of  the  prisoner  to  murder  some  par- 
ticular person. 

The  court  will  not  amend  an  indictment 
alter  plea,  where,  in  ite  amended  form,  it 
might  be  demurrable  for  generality.  Reg, 
V.  Lallement,  204 


STATUTES. 

13  Elis.  c.  5,  s.  3  (Fraudulent  Conveyance),  31 

5  Geo.  4,  c.  84,  s.  24  (Returning  from  Tmns- 
portetion),  79 

7  Geo.  4,  c.  69  (Expenses  of  apprehending 
Prisoners),  78 

7  &  8  Geo.  4,  c.  29,  s.  5  (Stewing  Security  for 
Money),  49 

7  &  8  Geo.  4,  c.  30,  s.  3  (Destroying  Machi- 
nery), 98 

7  &  8  Geo.  4,  c.  30,  s.  4  (Maliciously  Damaging 
Machines),  25 

2  b  2 
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9  Geo.  4,  0.  31,  8.  20  (Abduction),  143 
7  Will.  4,  0.  86;  8.  5  (Stealing  in  Dwelling 
Honse),  349 

11  &  12  Viot.  c.  42,  8.  17  (DepositionB),  52,  55 

12  &  13  Vict.  c.  106,  8.  254  (Gi^ng  False 
Evidence  before  Bankraptcy  Court),  220 

14  &  15  Vict.  c.  19»  B.  1  (Possession  of  House- 
breaking Implements),  241 

14  &  15  Vict  c.  19,  8.  5  (Obstructing  Rail- 
way),  202 

14&  15  Vict  c.  55,  8.  3  (Costs  of  Prosecu- 
tion), 64 

14  &  15  Vict.  c.  100,  6.  1  (Amendment  of 
Variance),  29,  69 

STEALING  IN  A  DWELLING-HOUSE. 

In  order  to  constitute Hhe  offence  under  the 
Stat.  7  Will.  4  &  1  Vict.  c.  86,  of  stealing  in 
a  dwelling-house,  and  bj  menaces  and  threats 
putting  persons  being  therein  in  bodily  fear. 
It  is  not  necessary  that  all  the  persons  en- 
gaged in  the  cnme  should  be  actually  in  the 
house ;  and  if  one  remains  outside,  he  may 
be  equally  guilty  of  using  menaces  and 
threats,  if  there  was  a  common  purpose  to 
inspire  terror.  A  threat  to  a  person  outside 
the  house  is  not  within  the  words  of  the 
statute,  but  it  is  a  circumstance  from  which 
the  nuy  may  infer  the  line  of  conduct  inside 
the  house. 

The  act  of  placing  persons  with  their  faces 
against  a  wall,  and  desiring  them  not  to  look 
round,  without  the  use  of  any  actual  vio- 
lence, is  evidence  of  an  intention  to  obtain 
monev  by  threats,  and  the  bodily  fear  may 
be  inferred,  although  the  persons  so  treated 
may  deny  that  such  acts  caused  alarm  or 
fear.    Reg.  v.  Murphy^  340 


TRIAL. 

Postponement  of,    on  account  of  pr^udioe, 
necessary  statements  in  affidavit  for,  10 


UTTERING. 
See  Forgery. 

WEAVING. 

The  cords  employed  to  raise  the  ''  harness*'  or 
working  tools  of  a  loom,  in  order  to  more 
the  shuttle  to  and  fro,  constitute  "  tackle** 
employed  in  weaving,  and,  therefore,  cutting 
them  is  an  offence  within  the  7  &  8  Geo.  4, 
c.  30, 8. 3,  which  makes  it  felony  to  malidouslT 
out,  break,  or  destroy,  or  damage  with  inteot 
to  destroy  or  to  render  useless  (inter  alia% 
any  "  tackle**  or  implement,  whether  fixed  or 
moveable,  prepared  for  or  employed  io 
carding,  spinning,  throwing,  ^' weaving,"  &c. 
Under  this  statute,  the  maliciously  cutting 
such  tackle  is  a  complete  offence,  and  it  is 
unnecessary  to  aver  or  prove  an  intent  to 
destroy  or  render  it  useless. 

Quire,  whether  cutting  the  "  thrum,*'  t.  e , 
the  ends  of  the  woollen  threads  generaUy 
left  in  the  machine  when  a  piece  of  doth  is 
finished,  for  the  purpose  of  more  readilj 
adjusting  the  succeeding  work,  is  an  offence 
within  the  statute  ?  At  all  events,  it  does  not 
support  a  count  for  maliciously  cutting 
woollen  warp ;  but  the  fsct  of  cutting  the 
"thrum"  may  be  given  in  evidence  in 
support  of  a  count  for  cutting  "  tackle,"  in 
oraer  to  show  the  animus  of  the  latter  act, 
and  that  it  was  done  maliciously.  Reg.  t. 
Smith,  198 


WITNESS. 

Practice  where  he  has  given  eridence  witboot 

being  sworn,  5 
Cross-examination  of,  by  prisoner,  224 


INDEX. 
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INDICTMENTS. 

Forms  of  Indictmeni  for  Offences  Triable  at  Courts  of  Quarter  Sessions^ 
Provisions  of  the  Criminal  Law  Amendment  Act,  14  ^  15  Vict.  cap. 
J.  E.  Davis,  Esq.,  Barrister-at-Law. 


under  the 
100.     By 


Part  I. — Felonies. 


Na 
1. 
2. 
3. 


Simple  larceny  of  one  article,  i. 
Larceny  of  several  articles,  ii. 
Larceny,    where  three    distinct  acts    of 
stealing  are  char^i^,  ii. 

4.  Receiving  stolen  goods,  iii. 

5.  Larceny,  with  a  count  for  receiving,  against 

the  same  person,  iii. 

6.  Larceny  against  two  or  more,  iv. 

7.  Against  two  receivers,  iv. 

8.  Against  several,  for  stealing,  with  a  count 

for  receiving,  iv. 
•  9.  Indictments    against    principal    and    ac- 
cessary after  the  fact,  v. 

10.  Against  accessary  after  the  fact,  where  the 

principal  is  unknown,  v. 

11.  Larceny,  after  a  previous  conviction  for 

felony  at  the  quarter  sessions,  vi. 

12.  Larceny,  after  a  previous  conviction  for 

felony  at  the  assizes,  vi. 

13.  Larceny  of  money,  vii. 

14.  Larceny  of  a  promissory  note,  vii. 

15.  Larceny  of  a  bill  of  exchange,  viii. 

16.  Larceny  of  cattle,  viii. 

17'  Killing  cattle  with  intent  to  steal,  viii. 
1 8.  Larceny  of  metal  fixed  to  a  building,  viii. 
19'  Larceny  of  a  fixture,  ix. 

20.  Larceny  of  glass  belonging  to  a  building, 

ix. 

21.  Larceny  of  metal    fixed  in    land    being 

private  property,  ix. 

22.  Larceny  of  metal  fixed  in  a  place  dedicated 

to  public  use,  x. 

23.  Cutting  with  intent  to  steal  lead  fixed  to  a 

building,  x. 

24.  Stealing  ore  from  a  mine,  x. 

25.  Severing  ore  from  a  mine,  with  intent  to 

steal,  xi. 


No. 

26.  Stealing  fabrics  in  the  process  of  mano- 

facture,  xi. 

27.  Stealing  trees  in  an  orchard,  &o.,  xi. 

28.  Stealing  a  tree  above  the  value  of  fire 

pounds,  xii. 

29.  Damaging  trees,  with  intent  to  steal,  xii. 

30.  Stealing  letters,  xii. 

3 1 .  Larceny  of  money  by  a  clerk  or  servant,  xiii. 

32.  Larceny  by  a  clerk  or  servant,  where  three 

distinct  acts  of  stealing  are  charged,  xiii. 

33.  Embezzlement  by  a  der^  xiv. 

34.  Embezzlement  by  a  servant,  alleging  three 

distinct  acts,  xiv. 

35.  Housebreaking,  xvi. 

36.  Stealing  in  a  dwelling-house  to  the  amount 

of  five  pounds,  xvi. 
37-  Breaking  and  entering  a  building  within 
the  curtilege,  xvii. 

38.  Breaking  and  entering  a  shop,  xvii. 

39.  Stealing  from  the  person,  xviii. 

40.  Robbery,  xviii. 

41.  Assault  with  intent  to  rob,  xviii. 

42.  Demanding  money  with  menaces,  xix. 

43.  Demanding  property  by  force,  xix. 

44.  Malicious  injuries  to  animals,  xix. 

45.  Destroying  trees  in  an  orchard,  &c.,  xx. 

46.  Destroying  trees  above  the  value  of  five 
pounds,  XX. 

47.  Drowning  a  mine,  xx. 

48.  Obstructing  airway  of  a  mine,  xxi. 

49.  Destroying  a  steam  engine  for  working  a 

mine,  xxi. 

50.  Damaging,  with  intent  to  destroy,  a  steam 

engine  for  working  a  mine,  xxi. 

51.  Destroying  threshing  machines,  xxii. 

52.  Damaging,  with  intent  to  destroy,  thresh- 

ing  machines,  xxii. 

53.  Removing  piles  used  to  secure  the  banks  of 

a  canal,  xxii. 
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54. 
55. 


Drawing  up  floodgate  of  a  canal,  xjLiii. 
Setting  fire  to  goods  in  a  railway  ware- 
house, xxiii. 


I  No. 
25. 


5. 


8. 


9. 
10. 


11 


Part  II. — Misdbmbanobs. 
Sect.  1.  Offences  against  the  Person, 

Common  assault,  xxiv. 

Common  assault  agunst  two  or  more,  xxv. 

Assault  and  false  imprisonment,  with  a 

count  for  a  common  assault,  xxv. 
Riot  and  assault,  with  a  count  for  a  com- 
mon assault,  xxv. 
Assault  occasioning  actual  bodily  harm, 

XX  vi. 
Assault  occasioning  actual  bodily  harm, 
with  a  count  for  a  common   assault, 
xxvii. 
Maliciously  inflicting  grevious  bodily  harm, 

xxviL 
Maliciously  mflicting  grevious  bodily  harm, 
with  a  count  for  an  assault,  occasioning 
aetual  bodily  harm,  xxviii. 
Maliciously  cutting,  xxviii. 
Assault  with  intent  to  steal  from  the  per- 
son, with  a  count  for  a  common  assault, 
xxiz. 
Aiaault  on  a  parish  constable  in  the  execu- 
tion of  his  duty,  with  a  count  for  a 
common  assault,  xxix. 

on  a  police  constable  in  the  exe- 
cution of  his  duty,  xxx. 
Assault  upon  a  revenue  officer  in  the  exe- 
cution of  his  duty,  XXX. 
Assault  on  a  special  constable  in  the  exe- 
cution of  his  duty,  xxx. 
Assault  on  a  local  constable,  xxxi. 
1 6.  Assault  upon  a  person  acting  in  aid  of  a 
constable,  xxxi. 
Assault  with  intent  to  resist  the  lawful 
apprehension  of  the  party  assaulting, 
xxxii. 
Assault  with  intent  to  prevent  the  lawful 
apprehension  of  a  third  party,  xxxii. 
19.  Assault  with  intent  to  prevent  the  lawful 
apprehension    of    the    defendant    and 
another,  xxxii. 
Assault  by  several  with  intent  to  prevent 
the  lawful  apprehension  of  one  of  the 
defendants,  xxxiii. 
Assault  with  intent  to  resist  the  lawful 
detainer  of  the  party  assaulting,  xxxiii. 
Assault  with  intent  to  prevent  the  lawful 

detainer  of  a  third  party,  xxxiv. 
Assault  with  intent  to  prevent  the  lawful 
detainer  of  the  defendant  and  another, 
xzziv. 
24.  Assault  by  several  with  intent  to  prevent 
the  lawful  detainer  of  one  of  the  defen- 
dants, xxxiv. 


12.  Assault 


13 


14 


15. 


17 


18 


20. 


21 


22, 


23. 


26 


27. 


28. 


General  form  of  indictment  for  riot  and 
assault,  with  counts  for  inflicting 
grievous  bodily  harm,  cutting  and  stab- 
bing, unlawfully  wounding,  assaulting 
peace  officer  in  the  execution  of  his 
duty,  assault  to  prevent  the  lawful 
apprehension,  detainer,  &c.  xxxv. 

Assault  on  a  person  apprehending  defen- 
dant for  an  offence  under  the  14  &  16 
Vict.  c.  19»  with  a  count  for  a  commoo 
assault,  xxxvi. 

Assault  on  a  person  aiding  another  in  ap- 
prehending defendant  for  an  offence 
under  the  14  &  15  Vict.  c.  19«  xxxviii. 

Assault  on  a  person  apprehending  defen- 
dant committing  an  indictable  offence  in 
the  night,  xxxix. 

29.  Assault  on  a  person  aiding  another  in  ap- 

prehension of  defendant  committing  an 
indictable  offence  in  the  night,  xl. 

30.  Against  a  master  or  mistress  for  neglecting 

to  provide  food  for  an  apprentice  or 
servant  under  the  14  &  1 5  Vict,  c  1 1,  xl 

31.  Against  a  master  or  mistress  for  mali- 

ciously assaulting  an  apprentice  or  ser- 
vant under  the  14  &  15  Vict,  c  11, 
with  counts  for  maliciously  inflicting 
bodily  harm,  and  for  a  coma»on  assault, 
xU. 

32.  Indecent  assault,  with  a  count  for  a  com- 
mon assault,  xlii. 

Indecent  assault  with  intent  to  have  an 

improper  connexion,  xliii. 
Indecent  assault  by  other  means,  xliii. 
Assault  with  intent  to  commit  a  rape,  xliiL 
Assault  with  intent  to  commit  a  rape,  with 

a  count  for  an  indecent  assault^  xhv. 
Carnally  knowing  a  child  above  ten  and 

under  the  age  of  twelve  years,  xhv. 
Carnally  knowing  a  child  above  ten  and 

under  the  age  of  twelve,  with  a  ooant 

for  an  indecent  assault^  xlv. 
Attempting  to  have  carnal  knowledge  of  s 

girl  under  twelve  years  of  age,  xlv. 
40.  Attempting  to  have  carnal  knowledge  of 

a  gurl  under  twelve,  with  a  count  for  an 

indecent  assault,  xlvi. 
Obtaining  goods  by  means  of  fiilse  pR- 

tences,  xlvi. 
Obtaining  money  by  means  of  false  pfe- 

tences,  xlvii. 
Against  more  than  one  person  for  obtsin- 

ing  goods  by  fulse  pretences,  xlviil 
Obtaining  money  and  goods  by  means  of 

a  flash  note,  xlix. 

45.  Obtaining  money  by  means  of  a  promis- 

sory note  of  a  bank  which  has  stopped 
payment,  xlix. 

46.  Obtaining  goods  by  cheque  on  a  bmk 

where  defendant  had  no  effects,  I. 


33. 

34. 
35. 
36. 

37. 

38. 


39. 


41. 


4o 
4<. 


43. 


44. 
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No. 
47. 

48. 
49. 

60. 

51. 
52. 

53. 
54. 


56. 
57. 

58. 
59. 
60. 

61. 

62. 

63. 

64. 

65. 

C6. 
67. 
6S. 
69. 

70. 
71. 

72. 
73. 


Obtaininfir  money  by  false  statement  of 

authority  t-o  receive  debts,  li. 
Obtaininj<  money  by  pretence  of  a  pay- 
ment to  a  third  person,  li. 
Obtaining;  money  by  false  pretences  as  to 
the  name  and  circumstances  of  the  de- 
fendant, li. 

Obtaining  a  post-office  order  by  a  beg^nng 
letter,  purporting  to  be  written  on  be- 
half of  a  third  person,  lii. 

Obtaining  money  by  personating  another, 
liii. 

Obtaining  money  by  false  representations 
as  to  the  employment  and  condition  of 
the  defendant,  liii. 

Obtaining  a  horse  by  false  representations, 
liv. 

Obtaining  goods  by  falsely  pretending 
that  the  defendant  was  a  trader  in  sol- 
vent circumstances,  liv. 

Obtaining  money  by  false  allegations  of 
delivery  of  goods,  Iv. 

Obtaining  money  by  a  false  pretence  as  to 
the  amount  due  for  carriage  of  a  parcel, 
Iv. 

Obtaining  money  by  rendering  a  false  ac- 
count of  work  done  by  a  third  party, 
Ivi. 

Obtaining  a  cheque  by  means  of  false  pre- 
tences, Ivii. 

Obtaining  a  bill  of  exchange  by  means  of 
false  pretences,  Ivii. 

Obtaining  money  by  falsely  pretending 
that  a  member  of  a  friendly  society  was 
indebted  to  the  society,  Iviii. 

Falsely  pretending  that  the  rules  of  a 
friendly  society  had  been  duly  certified, 
Iviii. 

Obtaining  money  by  means  of  a  false 
warranty  of  the  weight  of  goods,  lix. 

Obtaining  money  by  a  false  warranty  of 
goods,  be. 

Falsely  pretending  that  goods  were  of  a 
particular  quality,  Ix. 

Attempting  to  obtain  money  by  means  of 
false  pretences,  Ixi. 

Selling  by  false  scales,  Ixi. 

Selling  by  false  weights,  Ixii. 

Selling  by  false  measures,  Ixii. 

General  count  for  conspiracy  to  deteud  of 
money,  Ixiii. 

General  count  for  conspiracy  to  defrand  of 
goods,  Ixiii. 

General  count  for  conspiracy  to  cheat 
tradesmen  generally  of  their  goods, 
Ixiii. 

Conspiracy  to  obtain  goods  by  false  re- 
presentations as  to  property,  Ixiv. 

Conspiracy  to  cheat  and  defraud  of  goods, 
setting  out  overt  acts,  Ixiv. 


74 


75 


76. 


Conspiracy  to  obtun  money  by  false  pre- 
tences, with  a  count  for  obtaining 
money  by  false  pretences,  Ixv. 

Being  found  by  night  armed,  with  intent 
to  break  into  a  house  and  commit  a 
felony  therein,  Ixvi. 

Being  found    by  night  in  posseasion  of 

implements  of  housebreaking,  without 

lawful  excuse,  Ixvi. 

77'  Being  found  by  night  with  a  disguised 

face,  with  intent  to  commit  felony,  Izvii. 

78.  Being  found  by  night  in  a  house,  with 

intent  to  commit  a  felony  therein,  Ixvii. 

79.  Being  found  by  night  armed,  with  intent 

to  break  into  a  house,  after  a  previoos 
conviction  for  one  or  other  of  the 
offences  mentioned  in  the  four  last  pre- 
ceding forms,  Ixviii. 

80.  Breaking  down  the  dam  of   a  fishpond 

with  intent  to  destroy  the  fish,  Ixviii. 

81.  Breaking  down  the  dam  of  a  fishpond,  and 

thereby  causing  the  loss  of  fisn,  Ixiz. 

82.  Putting  lime  into  a  fishpond,  Ixiz. 

83.  Breaking  down  the  dam  of  a  millpond,  Izx. 

84.  Destroying  a  tnmpike  gate,  Izx. 

85.  Destroying  anything  kept  for  the  purpose 
of  art  in  a  museum,  Izz. 

Destroying  painted  glass  in  a  church,  Izzi. 

Damaging  a  public  statue,  Izzi. 

Riot  and  tumult,  Ixxii. 

Riot  and  pulling  down  fences,  Izxii. 

Riot,    and  entering  a  close  and  taking 

cattle,  Ixxiii. 
Forcible  entry  and  detainer,  Izxiii. 
Forcible  entiy  at  common  law,  Izziv. 
Against  a  parish  for  non-repair  of  a  high- 
way, Ixxiv. 
Against  an  individual  for  not  repairing  a 

horse  and  footway,  commonly  called  a 

pack  and  prime  way,  Ixzv. 
Nuisance  in  diverting  a  watercourse,  Izzr. 
Nuisance    by  rendering  water   unfit   to 

drink,  Ixxvi. 
Nuisance    by    deleterious     smoke    and 

vapours,  Ixxvi. 
98   Nuisance  by  carrying  on  a  trade  offennve 

to  the  smell,  Ixxvii. 

99.  Common  nuisance  in  exposing  a  glandered 

horse  in  a  public  way,  IxxviL 

100.  For  keeping  a  disorderly  house,  IzzviiL 

101.  Procuring  the  defilement  of  a  girl  under 

twenty-one  years  of  age,  Izzim 

102.  Conspiracy  to  procure  the  defilement  of  a 

girl,  Ixxix. 

103.  Uttering  counterfeit  coin,  Izziz. 

104.  Uttering  and  having  other  base  coin  in 

possession,  Ixzix. 

105.  Uttering  twice  within  ten  days,  Izzx. 

106.  Hanng  base  coin  with  intent  to  ntter, 

Ixxx. 


86. 
87. 
88. 
89. 
90. 

91. 
92. 
93. 

94. 


95. 
96. 

97. 


ccvm 


INDEX. 


Forms  of  Indictments  for  Offences  Triable  at  the  Assizes  onh/^  adapted  to  the 
Promsions  of  the  Criminal  Law  Amendment  Act^  l^  ^  15  Vict,  cap.  100,  and 
alphabetically  arranged.  By  HsNsr  T.  J.  Macnamara,  Esq.,  of  ^Lincoln's 
Ian,  Barriflter-at-Law. 
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ABDUCTION. 


Of  %  womaD,  on  account  of  her  fortune 
(9  Geo.  4,  c.  31,  B.  ]9)i  xcvii. 

2.  Of  1  a  f(irl  under    sixteen  years  of  age 

(9  G«o.  4,  c.  31,  8.  20),  xcviii. 

3.  Indictment  for  stealinf^  cbildren  under  the 

a^e  of  ten  years  (9  Geo.  4,  c.  31,  s.  21), 
zc?ui. 


ABORTION. 

1 .  For  administering  poison  to  procure  mis- 

carriage (7  Will.  4  &  1  Vict.  c.  85,  8. 6), 
xcix« 

2.  For  using  instruments  to  procure  miscar- 

riage (7  WUl.  4  &  1  Vict.  c.  85,  8.  6),  c. 


ACCESSARY. 

1.  Principal  in  the  second  degree,  c. 

2.  Accessary  before  the  fact,  ci. 

3.  Accessary  after  the  fact,  ci. 


ALLEGIANCE. 

Endeavouring  to  seduce  a  soldier  from  his 
allegiance,  under  37  Geo.  3,  c.  70,  s.  ] , 
cii. 


ARSON. 

1.  For  setting  fire  to  a  house,  with  intent  to 

injure  any  person  (7  Will.  4  &  1  Vict, 
c.  89,  s.  3),  cii. 

2.  For  setting  fire  to  a  church  or  chapel 

(7  Will.  4  &  1  Vict  c.  89,  s.  3),  ciii. 

3.  For  setting  fire  to  a  house,  some  person 

being  therein  (7  Will.  4  &  1  Vict.  c.  89, 
8. 2),  ciii. 

4.  For  setting  fire  to  a  gaol  (see  Reg.  v. 

Connor,  2  Coz  C.  C.  65),  civ. 


6. 


8. 


11 


12 


For  setting  fire  to  a  railway  station,  &c. 

under  the  first  clause  of  14  &  15  Vict. 

c.  19.  8.  8,  cir. 
For  setting  fire  to  a  coal  mine  (7  Will.  4 

&  I  Vict.  c.  89,  s.  9).  civ. 
For  setting  fire  to  a  ship   (7  Will.  4  & 

1  Vict.  c.  89,  8.  6),  cv. 
For  setting  fire  to  a  ship  with  intent  to 

prejudice    the    owner    or    underwriter 

(7  Will.  4  &  1  Vict.  c.  89,  8.  6),  cv. 
For  setting  fire  to  ships  of  war,  &c.  cv. 
For  setting  fire  to  a  ship,  with  intent  to 

murder  (7  Will.  4  &  1  Vict.  c.  89,  s.  4), 

cvi. 
For  setting  fire  to  stacks   of  com,  &c. 

(7  Will.  4  &  1  Vict  c.  89,  8. 10),  cvi. 
For  setting  fire  to  farm  produce,  &c  in 

fEurm  buildings  (7  &  8  Vict.  c.  62,  s.  2), 

cvii. 
13.  For  setting  fire  to  crops  (7  &  8  Geo.  4, 

C.30,  s.  17),  cvii. 


AITEMPTS  TO  COMMIT  OFFENCES. 

1.  For  attempting  to  set  fire  to  buildings,  &c 

(9  &  10  Vict.  c.  25,  s.  7),  cvii. 

2.  For  attempting  to  drown  with  intent  to 

murder  (7  Will.  4  &  1  Vict.  c.  85,  s.  3), 
cviii. 

3.  For  attempting  to    shoot  with   intent  to 

murder  (7  Will.  4  &  1  Vict.  c.  85,  s.  3), 
cviii. 

4.  For  attempting  to  poison  with  intent  to 

murder  (7  Will.  4  &  1  Vict.  c.  85,  s.  3), 


BANKRUPrCY,  OFFENCES  AGAINST 
THE  LAW  OF. 

1.  Against  a  bankrupt  for  embezzling  a  part 

of  bis  estate  to  the  value  of  ten  puuuda 
(12  &  13  Vict  c.  106,  s.  251),  cix. 

2.  Against  a  bankrupt  for  not  surrendering 

(12  &  13  Vict  c.  106,  8.  251),  ex. 

3.  Against  a  bankrupt  for  not  submitting  to 

be  examined  (12  &   13  Vict  c.    luO, 
8.  251),  cxi. 


INDKX. 


CCUE' 


No. 


4.  Af^inst  a  bankrupt  for  not  discovering;  his 

property  (12  &  13  Vict.  c.  106,  s.  251). 
cxi. 

5.  Against  a  bankrupt  for  obtaining  goods 

on  credit  by  false  pretences  (s.  253), 


BANKS. 

Indictment  for  destroying    liver  or  sea  (see 
River  Banks),  cxiii. 


BIGAMY. 

Indictment  for  (9  Geo.  4,  c.  31,  s.  22),  oziii. 

BIRTH  OF  A  CHILD. 

Indictment  for  endeavouring  to  conceal  (9  Geo. 
4,  c.  31,8.  14),  cxiii. 


BRIBERY. 

Indictment  for  attempting  to  bribe  a  constable, 
cxiv. 


BRIDGES,  PUBLIC. 


Na 


1 .  For  puUing  down  a  public  bridge  (7  &  8 

Geo.  4,  c.  30,  8.  13),  cxv. 

2.  For  injuring  a  public  bridge  (7  &  8  Geo.  4, 

0.  30,  8.  13),  cxv. 


BURGLARY. 

1.  For  burglary  and  larceny,  cxvi. 

2.  For  burglaiy  by  breaking  out  of  a  hoQM 

(7  &  8  Geo.  4,  c.  29,  8.  11),  cm. 

3.  For  burglary  in  the  workhouse  of  a  poor- 

jaw  union,  cxvi. 

4.  For  burglary  and  assaulting  with  intent  to 

murder   (7  Will.  4  &  1  Vict.  c.  86, 
8.  2),  cxvii. 

5.  For  burglary  and  stabbing,  &o.  (7  Will.  4 

&  1  Vict.  0.  86,  8. 2),  cxvii. 
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MISCELLANEOUS  PRECEDENTS. 


106. 


107. 


108. 


109. 


110. 


111. 


112. 


iDdietment  for  conspiracy  to  defraud  in- 
tending eniiKrants  of  their  passage 
money  by  pretending  to  have  an  interest 
in  certain  ships,  Ixxxi. 

Indictment  for  peijury  committed  by  a 
defendant  in  nis  answer  to  a  bill  in 
Chanoeiy,  Izxxv. 

Indictment  against  a  bankrupt  for  not 
surrendering  under  the  12  &  13  Vict. 
0.  106,  8.  251,  zc. 

Indictment  for  obtaining  goods  by  false 

Sretenoes,  the  pretence  being  that  the 
efendant  was  bond  fide  carrying  on  a 
business  in  a  particuliEur  shop,  and  that 
he  required  goods  in  the  regular  course 
of  such  business  ;  whereas,  in  fact,  the 
shop  was  taken  with  no  other  object 
than  fraudulently  to  obtain  credit,  xciv. 

Indictment  for  perjury  committed  upon 
the  trial  of  an  election  petition  before  a 
committee  of  ihe  House  of  Commons, 
cxviii. 

Indictment  under  the  Bankrupt  Law  Con- 
solidation Act  against  a  bankrupt  for 
not  surrendering  upon  the  days  duly 
appointed  for  that  purpose,  cxxviii. 

Indictment  under  the  Bankrupt  Law  Con- 
•olidation  Act  against  a  bankrupt  for 


No. 


113. 


114. 


116. 


116. 


117. 


removing,  concealing  and  embezzling 
his  property,  with  intent  to  defraud  hu 
creditors,  cxxziii. 

Indictment  for  dog  stealing  under  8  &  9 
Vict.  c.  47,  s.  2,  cxzzvii. 

Indictment  for  stealing  a  quantity  of  base 
coin,  cxxxviL 

Indictment  against  a  defendant  for  ob- 
taining money  by  fiedsely  pretending  that 
he  had  authority  from  a  creditor  to 
receive  a  sum  of  money  from  a  debtor 
— with  counts  for  soliciting  the  debtor 
to  conspire  with  him  falsely  to  pretend 
to  the  creditor  that  the  debt  had  been 
discharged,  cxxxviii. 

Indictment  for  peijury,  committed  before 
a  judge  of  a  provincial  County  C<»uit, 
on  an  application  by  the  defendant  to 
be  disdbarged  from  a  certain  prison, 
where  he  was  in  custody  under  an  order 
of  the  High  Court  of  Chancery,  for  a 
contempt  of  that  court,  cxli. 

Indictment  against  two  defendants  for 
obtaining  goods  by  falsely  pretending 
that  one  of  them  was  of  a  certain  trade, 
and  a  respectable  and  responsible  per- 
son ;  with  counts  for  conspiracy,  dviL 
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NEW  STATUTES. 


16  Vict.  c.  2.  An  Act  to  amend  an  Act  of  the 
First  Year  of  King  Georf^e  the  Fourth,  for 
the  further  prevention  of  forging  and  coun- 
terfeiting Bank  Notes,  dxi. 

16  Vict.  c.  30.  An  Act  for  the  better  Preven- 
tion and  Punishment  of  aggravated  Assaults 
upon  Women  and  Children,  and  for  prevent- 
ing Delay  and  Expense  in  the  Administration 
of  certain  parts  of  the  Criminal  Law, 
cxlii. 

16  &  17  Vict.  c.  43.  An  Act  for  enabling  the 
Justices  of  Counties  to  contract  in  certain 
Cases  for  the  Maintenance  and  Confinement 
of  convicted  Prisoners  in  the  Gaols  of  ad- 
joining Counties,  clxv. 

15  &  17  Vict.  c.  99.  An  Act  to  substitute,  in 
certain  cases,  other  Punishment  in  lieu  of 
Transportation,  clxvi. 

16  &  17  Vict.  c.  102.  An  Act  to  prevent  the 
defacing  of  the  current  Coin  of  the  Realm, 
clxix. 

16  &  17  Vict.  c.  118.  An  Act  to  amend  an 
Act  of  the  seventh  year  of  Her  Migesty  for 


the  better  Apprehension  of  certain  Offenders 
cUx. 

16  &  17  Vict.  c.  121.  An  Act  for  providing 
Places  of  Confinement  in  England  or  Wales 
for  Female  Offenders  under  Sentence  or 
Order  of  Transportation,  dxzi. 

17  &  18  Vict,  c  83.  An  Act  to  amend  ths 
Laws  relating  to  the  Stamp  Duties,  cUxiiL 

17  &  18  Vict.  c.  86.  An  Act  for  the  better 
Care  and  Reformation  of  Youtbftd  Offenders 
in  Great  Britain,  dxziii. 

17  &  18  Vict,  c  102.  An  Act  to  consolidate 
and  amend  the  Laws  relating  to  Bribery, 
Treating,  and  undue  Influence  at  Elections 
of  Members  of  Parliament,  dxxv. 

17  &  18  Vict.  c.  104.  An  Act  to  amend  and 
consolidate  the  Acts  relating  to  Merdiant 
Shipping,  dxxix. 

17  &  18  Vict.  c.  123.  An  Act  to  render  any 
dealing  with  Securities  issued  during  the 
present  War  between  Russia  and  England 
by  the  Russian  Government  a  Misdemeanor^ 
clxxxiii. 
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